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PREFACE    TO   VOL.  CIII. 


The  first  case  in  this  volume,  Harrod  v.  Harrodj  is 
concerned  with  the  marriage  of  deaf  and  dumb  persons,  on 
which  there  seems  to  be  no  definite  earlier  authority.  Page 
Wood,  V.-C.  most  rightly  refused  to  entertain  any  presump- 
tion against  the  sanity  of  the  parties.  When  that  argument 
is  rejected,  nothing  remains  but  a  greater  possibility  of  doubt, 
in  the  case  of  deaf  and  dumb  people,  whether  real  and 
intelligent  consent  is  in  fact  signified  by  their  acts ;  but  in 
this  there  is  no  question  of  law.  Swinburne  had  disposed 
loDg  ago  of  the  suggestion  that  the  actual  speaking  of  any 
words  is  indispensable ;  and,  indeed,  the  obligation  of  the 
marriage  contract  has  always  been  regarded  as  not  verbal  but 
consensual.  In  Butt  v.  Monteaux,  p.  28,  we  may  see  the 
fate  of  an  ingenious  attempt,  before  companies  with  limited 
liability  were  recognized  in  English  law,  to  constitute  what 
was  practically  an  English  joint-stock  company  in  the  form  of 
a  French  sociiti  m  commandite  with  its  official  seat  in  Paris. 

Parker  v.  Wallts^  p.  340,  is  a  rather  curious  case  on 
"acceptance"  as  distinguished  from  "receipt"  of  goods 
under  the  Statute  of  Frauds.  From  Harrison  v.  Bushj  p.  507, 
we  may  learn  that  the  office  of  a  Secretary  of  State  is  in 
strictness  one  and  undivided,  the  distribution  of  business  into 
departments  being  only  a  matter  of  convenience.  One  is 
tempted  to  wonder  whether  in  Tudor  times  a  judicial  dis- 
quisition of  this  kind  might  not  have  seemed  reprehensible 
as  being  a  rash  if  not  unlawful  meddling  with  arcana 
imperii  belonging  only  to  the  royal  authority.  That  versatile 
scholar  and  man  of  affairs.  Sir  Thomas  Smith,  at  various  times 
Provost  of  Eton,   Secretary  of  State,   Ambassador,  and  so 
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forth,  would  not  have  cared  to  see  his  office  thus  anato 
in  the  Court  of  Queen's  Bench.  Nowadays  we  are  gl 
lay  hold  of  any  definite  judicial  pronouncement  in  the  ] 
nebulous  regions  of  constitutional  law. 

Royal  British  Bank  Y.  Turquand,  p.  461,  is  a  kind  of  ju 
charter  for  all  men  who  deal  in  good  faith  with  corpora 
We  are  bound  to  take  notice  of  the  limits  imposed  l 
fundamental  instruments  of  the  corporation  (charter,  n 
randum  of  association,  or  the  like)  which  are  accessible 
public ;  but  with  regard  to  conditions  imposed  by  inl 
regulation,  such  as  the  consent  of  particular  officers  c 
company,  we  are  entitled  to  presume,  in  the  case  of  an  a 
the  face  of  it  competent  and  regular,  that  all  proper  form 
requirements  have  been  duly  observed.  This  is  rea 
special  application  of  the  general  rule  of  law  that  we  ai 
bound  to  expect  other  people  to  be  negligent  before  there  ig 
thing  to  show  that  they  are  so.  Another  important  com 
csLseiB  Henderson  y,  Australian  li.  M.  S.  Navigation  6b.,  p. 
one  of  the  line  of  authorities  which,  in  the  teeth  of  deci 
of  the  Court  of  Exchequer  since  overruled,  establishes 
freedom  of  trading  companies  to  make  informal  contrac 
the  course  of  the  business  expressly  authorized  by 
constitution.  Jeffries  v.  Great  Western  Rail.  Co.^  p. 
settled  the  important  point  that  jus  tertii  is  no  more  a  de: 
in  trover  than  in  trespass. 

In  Siffffers  v.  Evans ^  pp.  521,  527,  there  is  an  intere 
and  often  cited  judgment  on  the  presumed  assent  of  a  gn 
to  the  grant :  there  is  no  exception  to  this  in  the  case 
grant  to  a  trustee,  for  the  purpose  at  any  rate  of  holdin| 
grant  irrevocable. 

The  Crimean  war  left  its  mark  on  the  reports  of  this 
in  cases  of  which  more  than  one  will  be  found  in  this  vol 
Divers  masters  of  British  ships  homeward  bound  from  Oc 
barely  escaped  or  did  not  escape  at  all  from  conflicting  : 
of  trading  with  enemies  or  coming  home  freightless. 
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In  ee  LONGWORTH'S  ESTATE.  "m- 

„                                                                                     Dee.  12. 
(I  Kay  &  J.  1—4.)  

[Decision  under  the  old  Apportionment  Acta.    See  now  the  Apportionment 
Act,  1870.] 


[*] 


HARROD  V.   HARROD(l).  iss*. 

Juii£  27  28 
(I  Kay  &  J.  4—17  ;  S.  C.  18  Jur.  853 ;  2  W.  R.  612  ;  23  L.  T.  0.  S.  243.)  3a'     ' 

The  oontxact  of  marriage  is,  in  its  essence,  a  consent  on  the  part  of  a  man  ^qqj^  y  -C. 
and  woman  to  cohabit  with  each  other,  and  with  each  other  only.  The 
religions  element  does  not  require  anything  more  of  the  parties ;  and 
therefore  it  is  not  essential  that  all  the  words  of  the  marriage  service  to 
be  repeated  by  the  man  and  woman  should  be  actually  said;  but,  the 
ceremonies  required  by  law,  such  as  the  publication  of  banns  and  the 
like,  being  complied  with,  when  the  hands  of  the  parties  are  joined 
together,  and  the  clergyman  pronounces  them  to  be  man  and  wife,  if  they 
understand  that  by  that  act  they  have  agreed  to  cohabit  together  and  with 
no  other  person,  they  are  married. 

Therefore,  deaf  and  dumb  persons  may  marry  ;  and  the  presumption  is 
in  favour  of  the  validity  of  such  a  marriage,  and  of  the  capacity  of  the 
parties  to  contract  it;  and  the  onus  of  proof  is  upon  those  who  would 
impeach  such  a  marriage. 

Every  thing  is  presumed  in  favour  of  marriage. 

If  there  be  no  question  of  mental  capacity,  the  objection  that  a  deaf  and 
dumb  person  did  not  understand  the  nature  of  the  contract  of  marriage 
which  she  had  been  induced  to  enter  into,  is  an  objection  on  the  ground  of 
fraud. 

Distinction  between  unsoundness  of  mind  and  mere  dullness  of  intellect. 
An  issue  as  to  sanity  is  not  directed  merely  upon   a   suggestion  in  an 

(1)  Mom  v.  Mosb  [1897]  P.  263,  66  L.  J.  P.  154,  77  L.  T.  220. 
B.R. — VOL.  cni.  1 
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Habbod  answer,  but  such  suggestion  must  be  supported  by  eyidence  occSNV^S  ^ 

«•  reasonable  doubt  as  to  the  sanity. 

Habbod.  Evidence  of  witnesses  discredited  by  the  inconsistency  therewith  of  their 

own  previous  conduct  and  acts. 

Maby  Jarrod,  by  her  will,  dated  in  1814,  bequeathed  to  William 
Parrer  and  Robert  Jarrod  1,600Z.  sterling,  upon  trust  to  invest  the 
same,  and  to  pay  the  income  of  such  investment  to  her  daughter 
Mary  for  life,  and  after  the  decease  of  her  daughter  Mary  to  divide 
[  's  ]  the  principal  *among  the  lawful  children  of  her  said  daughter  then 
living  equally,  and  if  but  one  the  whole  to  that  one  ;  and,  in  case  of 
the  death  of  Mary  the  daughter  without  leaving  any  children  or 
child,  or,  leaving  such,  all  of  them  should  die  under  age,  the  testa- 
trix bequeathed  the  1,600!.  for  the  benefit  of  her  other  children, 
Robert,  William,  and  Sarah,  equally.  And  she  appointed  the  said"- 
William  Farrer,  Bobert  Jarrod,  and  Sarah  her  daughter,  executors 
and  executrix  of  her  will. 

The  testatrix  died  in  1814,  and  Bobert  Jarrod  and  Sarah  Jarrod 
proved  her  will. 

In  1816,  Sarah,  one  of  the  testatrix's  daughters,  married  Robert 
Harrod.  In  June,  1822,  her  other  daughter,  Mary,  married  John 
Harrod,  and  they  had  one  son,  William,  their  only  child.  Robert 
Jarrod  died  in  September,  1840,  leaving  Sarah  Harrod  his  co-execu- 
trix surviving.  Mary  Harrod  died  on  the  20th  of  August,  1851.  In 
1852  her  son  William  filed  the  bill  in  this  suit  against  Robert 
Harrod  and  Sarah  his  wife,  the  surviving  executrix  of  Mary  Jarrod, 
praying  for  payment  to  him  of  the  legacy  of  1,600Z. 

In  their  joint  answer  the  defendants  alleged,  that,  at  the  time  of 
the  performance  of  the  ceremony  of  marriage  between  the  plaintiff's 
mother  Mary  and  John  Harrod,  the  plaintiff's  mother  '*  was  a 
person  of  weak  intellect  and  of  unsound  mind,  and  wholly  incapable 
of  entering  into  or  making  a  contract  of  marriage  or  any  other  con- 
tract, or  of  giving  such  assent  as  is  required  by  law  to  cause  the 
ordinary  ceremonies  and  solemnities  to  amount  to  a  legal  marriage." 
They  therefore  alleged  that  the  plaintiff  was  illegitimate. 

It  appeared  that  Mary  Harrod  was  always  deaf  and  dumb  ;  and 
that,  for  some  time  previously  to  her  marriage,  she  had  been  living 
with  her  married  sister  Sarah,  at  whose  house  John  Harrod,  the 
[  *6  ]  brother  of  Sarah's  husband,  *was  a  constant  visitor.  In  June,  1822, 
Mary  Harrod  (then  Jarrod)  was  visiting  at  the  house  of  John 
Harrod's  father,  and  John  Harrod  then  obtained  a  license  from 
Norwich,  and  was  privately  married  to  her  at  a  neighbouring  church 
on  the  28rd  day  of  June,  1822,  none  of  Mary  Harrod's  relations  being 
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present  on  that  oocasion.     Mary  Harrod  at  the  time  of  the  marriage      habbod 
^was  of  full  age.    Considerable  evidence  as  to  the  capacity  of  Mary     habbod 
Harrod  to  contract  marriage  was  given  on  both  sides,  the  substance 
of  which  is  stated  in  the  judgment. 

Mr.  Lewin  and  Mr.  Southgate  for  the  plaintiff. 

Mr.  Rolt,  Q.C.,  and  Mr.  Seltvyn,  for  the  defendants,  asked  for 
an  issue  as  to  the  soundness  of  mind  of  Mary  Harrod. 

[As  to  the  capacity  of  deaf  and  dumb  persons  to  marry,  Swinburne 
on  Spousals,  cited  infra  in  the  judgment ;  and  an  unreported  case 
of  EUii  v.  Botvman  before  Lord  Chancellor  Truro,  were  referred  to.] 

His  Honour  reserved  judgment. 

Yicb-Ghancellor  Sir  W.  Page  Wood  :  June  30. 

I  will  treat  this  case  at  present  as  if  the  attempt  to  dispute  the 
l^itimacy  of  the  plaintiff  had  been  made  when  the  marriage  of  his 
father  and  mother,  which  has  taken  place  de  facto,  was  recent,  and 
had  been  made  by  the  trustees  in  proper  discharge  of  their  duty.  It 
is  argued,  that,  at  least  so  much  doubt  has  been  thrown  upon  the 
sanity  of  *the  plaintiff's  mother  at  the  time  of  the  marriage,  that  [  *7  J 
the  Court  cannot  dispose  of  the  case  without  directing  an  issue  to 
try  whether  or  not  she  was  of  unsound  mind,  which  is  the  only  form 
of  issue  that  could  be  directed.  It  has  been  strongly  urged,  that, 
if  there  is  a  mere  suggestion  in  the  answer  of  the  defendants  of  the 
unsoundness  of  mind  of  this  person,  it  is  the  course  of  the  Court  to 
direct  an  issue ;  but  I  think  that  this  is  never  done  except  where  a 
reasonable  doubt  has  been  created  by  a  conflict  of  evidence  as  to  the 
state  of  mind  of  the  party  in  question.  In  the  unreported  case 
of  EUis  V.  Boicman,  which  has  been  referred  to,  the  decision  was 
simply  that  when  there  is  considerable  evidence  on  both  sides,  the 
Court  will  not  determine  the  question  without  the  assistance  of  a 
jury ;  for,  it  is  just  one  of  those  questions,  which,  when  any  doubt 
is  cast  upon  it,  ought  to  be  decided  by  a  verdict  at  common  law.  I 
must,  therefore,  consider  whether  in  this  case  any  doubt  whatever 
has  been  thrown  upon  the  soundness  of  the  mind  of  this  person  at 
the  time  of  her  marriage. 

I  wish,  however,  first  of  all,  to  remark  upon  some  general 
propositions  which  have  been  advanced  in  the  argument  before  me. 
It  seems  to  me  to  be  extremely  important  to  draw  a  distinction 
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Habbod  between  ansoundness  of  mind  and  mere  dollneBS  of  intelleet.  It 
Habbod.  ^^^  rightly  argued,  that,  if  a  person  be  of  unsound  mind,  no 
question  arises  as  to  the  capacity  of  entering  into  any  particular 
contract  like  that  of  marriage,  such  a  person  is  incapable  of  making 
any  contract  at  all ;  and  the  question  of  the  validity  of  her  marriage 
must  then  depend  entirely  upon  whether  she  was  of  unsound  mind 
or  not ;  but,  if  there  be  no  unsoundness,  but  mere  dullness  of  mind, 
the  question  becomes  entirely  one  of  fraud,  for  it  is  a  fraud  to 
induce  any  person  to  enter  into  a  contract  which  she  does  not 
understand.  Assuming,  then,  the  fact  of  sanity,  all  that  I  have  to 
inquire  is,  whether  or  not  there  was  capacity  to  understand  the 
[  *s  ]  particular  contract.  That  distinction  on  the  'subject  of  marriage 
is  laid  down  in  The  Countess  of  Portsmouth  v.  The  Earl  of  Ports- 
mouth {\\  where  the  question  was  concerning  the  marriage  of  the 
Earl,  and  Sir  John  Nicholl  there  said :  ''  The  law  of  the  case 
admits  of  no  controversy.  .  .  .  When  a  fact  of  marriage  has 
been  regularly  solemnised,  the  presumption  is  in  its  favour ;  but 
then  it  must  be  solemnised  between  parties  competent  to  contract, 
capable  of  entering  into  that  most  important  engagement,  the  very 
essence  of  which  is  consent ;  and,  without  soundness,  there  can  be 
no  legal  consent — none  binding  in  law — insanity  vitiates  all  acts. 
Nor  am  I  prepared  to  doubt  but  that  considerable  weakness  of 
mind,  circumvented  by  proportionate  fraud,  will  vitiate  the  fact  of 
marriage."  So  that,  if  there  be  no  doubt  of  the  soundness  of  mind, 
the  question  is  entirely  one  of  fraud. . 

I  must  consider  what  particular  species  of  unsoundness  of  mind 
is  alleged  in  this  case.  Unsoundness  of  mind  may  be  occasioned 
either  by  perversion  of  intellect,  manifesting  itself  in  delusions, 
antipathies,  or  the  like ;  or  it  may  arise  from  a  defect  of  the  mind. 
There  is  no  allegation  here  of  anything  like  a  perversion  of  the 
mind,  or  what  is  more  properly  called  mania.  With  respect  to 
defects  of  the  mind,  they  are  of  two  kinds:  The  mind  may  be 
originally  so  deficient  as  to  be  incapable  of  directing  the  person  in 
any  matter  which  requires  thought  or  judgment,  which  is  ordinarily 
called  idiotcy ;  or  the  defect  may  arise  from  the  weakening  of  a 
mind,  originally  strong,  by  disease,  or  some  accident  of  a  physical 
nature,  by  which  memory  is  lost  and  the  faculties  are  paralysed, 
although  there  is  no  perversion  of  the  mind,  nor  any  species  of  that 
insanity  which  is  ordinarily  called  mania.  No  case  of  the  weaken- 
ing of  a  mind,  once  strong,  is  here  alleged ;  the  case  here  made  is 
(1)  1  Hagg.  Eccl.  Bep.  355. 
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one  of  idiotcy  simply.  That  defect  of  the  mind  is  not  usually  Habbod 
difficult  to  prove.  There  *are  many  ways  in  which  idiotcy  is  habbod. 
manifested,  as  by  neglect  of  the  ordinary  decencies  of  life,  frequently  [  •o  ] 
by  foolish  laughter,  by  a  general  vacancy  of  aspect,  and  by  other 
modes  which  are  better  understood  when  seen  than  by  any  verbal 
description.  There  is  also  a  test  from  an  incapacity  of  understand- 
ing numbers ;  and  except  by  some  approximation  to  that,  there  is 
really  no  evidence  in  this  case  by  which  idiotcy  is  attempted  to  be 
shown.  This  person  was  deaf  and  dumb;  but,  except  that  her 
mind  was  in  that  sense  dull,  and  perhaps  more  so  than  the  minds 
of  persons  who  are  afflicted  with  these  calamities  generally  are,  it 
seems  not  to  have  been  in  any  degree  unsound.  It  is  clearly  the 
law,  that  the  presumption  is  always  in  favour  of  sanity,  and  there 
is  no  exception  to  this  rule  in  the  case  of  a  deaf  and  dumb  person  ; 
bnt  the  onus  of  proving  the  unsoundness  of  mind  of  such  a  person 
must  rest  on  those  who  dispute  her  sanity.  There  is  nothing  in 
our  experience  which  would  lead  us  to  conclude  that  the  deaf  and 
dumb  are  generally  of  unsound  mind,  the  numerous  asylums  in 
which  such  persons  find  a  refuge  would  furnish  abundant  instances 
to  the  contrary. 

I  must  examine,  then,  in  the  first  instance,  the  evidence  which 
has  been  brought  to  prove  the  unsoundness  of  mind  of  this  person, 
before  I  look  into  the  evidence  in  support  of  her  sanity,  which  is 
altogether  unnecessary,  unless  something  is  shown  to  impeach  and 
to  overthrow  the  presumption  in  its  favour  ;  and  I  must  say,  that  I 
never  saw  a  case  in  which  the  evidence  was  more  weak.  Many  of 
the  statements  seem  to  imply  the  fact  which  it  is  wished  to  make 
out,  rather  than  to  assert  it  directly.  First  of  all,  I  take  the 
affidavit  of  the  defendant  Bobert  Harrod.  He  says,  that  he  knew 
Mary  Harrod  about  two  years  before  his  marriage  to  her  sister,  and 
continues :  **  During  all  the  time  that  I  knew  the  said  Mary  Harrod 
she  was  deaf  and  dumb,  and  extremely  dull  of  intellect.  I  was  not 
Tuyself  capable  of  making  her  comprehend  anything,  and  I  used 
♦generally  to  call  my  wife,  and  she  generally  made  her  understand."  t  *io  ] 
That  is,  he  could  not  make  her  understand,  but  one  accustomed  to 
converse  with  her  could  do  so ;  and  there  is  scarcely  a  deaf  and 
dumb  person  living  of  whom  the  same  might  not  be  said.  Next 
comes  the  evidence  of  her  sister  Sarah  Harrod.  She  says :  ''  Mary 
Harrod  was  deaf  and  dumb  all  the  time  I  knew  her.  During  the 
life  of  my  mother  Mary  Jarrod  both  the  said  Mary  Harrod  and 
myself  lived  with  her.     The  said  Mary  Harrod  was  never  taught  to 


;  1854.    CH.     1  KAY  &  J.  10—11.  [b.b, 

Habbod  talk  with  her  fingers,  neither  could  she  read  or  write.  From  the 
Habrod.  unfortunate  imbecility  with  which  she  was  affected,  my  mother 
never  allowed  her  to  leave  the  house  alone.  At  times  my  mother 
had  considerable  difficulty  in  making  the  said  Mary  Harrod  under- 
stand, and  she  used  frequently  to  call  me  to  try  and  make  her 
comprehend  when  my  mother  could  not  do  so.  After  the  death  of 
my  mother,  in  the  year  1814,  the  said  Mary  Harrod  and  myself 
lived  with  a  Mrs.  Crisp,  at  Hockwold  cum  Wilton ;  and  some  time 
after  my  marriage  to  Bobert  Harrod,  in  the  year  1816,  the  said 
Mary  Harrod  lived  with  my  husband  and  myself."  Therefore, 
Sarah  Harrod  or  her  mother  seem  to  have  been  able  to  make  Mary 
Harrod  understand  what  they  wished.  Another  witness,  Bobert 
Jarrod,  says,  that  Mary  Harrod  "  was  very  dull  of  comprehension  ; 
and  I  am  sure  that  no  one  could  make  her  understand  unless  they 
had  a  long  previous  acquaintance  with  her ;  "  and  that  he  could 
not  make  her  understand.  But  this  witness  again  admits,  that 
those  who  knew  the  right  way  to  set  about  it  could  make  her  under- 
stand. Another  witness,  Bhoda  Cooke,  says :  "  Mary  Harrod  being 
deaf  and  dumb,  I  had  considerable  difficulty  at  all  times  in  making 
her  understand  me.  I  was  acquainted  with  two  other  deaf  and 
dumb  females  who  lived  at  Weeting,  and  I  never  had  any  difficulty 
in  making  them  understand  anything  I  wished,  by  signs  and 
gestures."  Lydia  Bullock  gives  evidence  to  the  same  effect,  saying, 
[  *li  ]  that  she  had  much  difficulty  *in  making  Mary  Harrod  comprehend 
at  all  times,  though  much  in  the  habit  of  seeing  her ;  and  that  she 
"  could  not  at  all  times  understand  strangers."  Job  King  says, 
that  she  was  always  ''deaf  and  dumb,  and  extremely  dull  of 
intellect ; "  that  he  could  not  make  her  understand  ;  but  her  sister 
Sarah  could  sometimes,  "and  sometimes  she  could  not  do  so." 
Bobert  Jolly  says  :  "  I  could  never  make  her  understand  anything 
I  wished  to  communicate  to  her,  either  by  signs  or  gestures.  She 
was  unable  to  read  or  write,  and  she  could  not  hold  any  conversa- 
tion with  her  fingers,  as  I  have  been  told  other  deaf  and  dumb 
persons  do ;  and  it  was  only  those  persons  who  were  always  living 
with  her  that  it  appeared  to  me  could  make  her  understand  any- 
thing." Therefore,  all  the  witnesses  agree,  that  those  who  had  the 
opportunity  of  learning  how  to  do  it,  could  make  her  comprehend 
their  meaning ;  and  they  all  state  that  there  was  great  dullness  of 
intellect,  and  inability  of  making  her  understand  on  the  part  of  the 
particular  witnesses,  except  Sarah  Harrod,  who  it  is  said  could  hold 
communication  with  her. 
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Then,  what  were  the  outward  signs  of  imbecility?  Her  sister  Habbod 
states,  that,  in  consequence  of  her  ''  anfortanate  imbecility,"  her  habbod. 
mother  "  never  allowed  her  to  leave  the  house  alone."  If  that  had 
been  supported  by  evidence  of  general  imbecility,  which  might 
easily  have  been  stated  if  it  existed,  it  might  have  been  of  some 
weight ;  but,  in  the  absence  of  such  evidence,  the  mere  fact  of  her 
deafness  and  dumbness  alone  was  a  sufficient  reason  for  such  a 
precaution.  Her  conduct  was  always  perfectly  proper :  nothing  is 
said  of  anything  in  her  mind  or  appearance  or  demeanour  which 
indicated  imbecility. 

Then,  certain  other  facts  are  mentioned.  It  is  said  by  Sarah, 
that  John  Harrod,  who  was  afterwards  Mary's  husband,  "only 
occasionally  visited  our  house  while  the  *said  Mary  Jarrod  was  [  *i^  ] 
residing  with  us,  but  never  in  the  character  of  suitor  to  the  said 
Mary  Jarrod;  nor,  to  my  knowledge,  had  the  said  John  Harrod 
ever  had  a  sufficient  acquaintance  with  the  said  Mary  Jarrod  to 
enable  him,  at  the  time  of  his  marriage,  to  make  her  understand 
the  nature  of  the  marriage  contract."  That  again,  independently 
of  any  proof  of  imbecility,  is  a  question  of  fraud,  as  to  which  there 
is  not  the  slightest  evidence  in  the  case. 

As  to  the  allegation,  that  John  Harrod  never  came  to  the  house 
in  the  character  of  a  suitor,  it  must  be  remembered,  that  it  is 
admitted  that  he  came  constantly  to  the  house,  and  that  he  was 
the  brother  of  Robert  Harrod,  with  whom  she  was  living ;  and  with 
respect  to  the  question,  whether  or  not  they  contrived  to  have 
interviews  in  which  they  made  their  wishes  known  to  each  other  in 
the  absence  of  her  sister,  we  all  know  that  such  things  do  happen 
without  even  parents  knowing  anything  about  it.  John  Harrod 
himself  says,  that  his  courtship  lasted  during  three  years.  Then 
Sarah  Harrod  says,  that  she  was  never  consulted  in  reference  to 
her  sister's  marriage,  but  that  her  sister  '^  was  improperly  induced 
to  leave  the  house  of  William  Jarrod,"  with  whom  she  was  then 
staying  on  a  visit ;  "  and  none  of  the  relations  of  the  said  Mary 
Harrod  were  present  at  the  marriage,  or  were  they,  to  my  know- 
ledge, at  all  consulted  on  the  subject."  She  goes  on  to  say,  that 
"  Mary  Harrod  was  unable  to  tell  the  value  of  money ;  and,  from 
her  extreme  dullness  of  intellect,  no  person  could  make  her  under- 
stand, unless  they  had  had  a  very  long  and  intimate  acquaintance 
with  her."  That  shows  again,  that,  when  any  one  knew  how  to  get 
at  it,  the  mind  was  there.  Not  knowing  the  value  of  money,  no 
doubt,  is  a  circumstance  of  some  importance,  and  it  is  the  only  one 
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Habbod      of  which  I  find  a  trace  in  the  sabsequent  affidavits.    The  shape  in 

Habbod.      which  it  is  put  is,  that,  when  she  attended  to  customers  in  *the 

[  *13  ]       beer-shop  kept  by  her  husband,  and  they  laid  down  silver,  she  did 

not  know  how  to  give  change ;  but  the  customers  might  not  be  able 

to  explain  to  her  how  much  beer  they  had  drunk,  and  therefore  she 

could  not  give  the  right  change. 

The  allegation  is,  that  this  woman  could  not  understand  the 
marriage  ceremony  or  give  the  necessary  consent ;  and  the  only  fact 
brought  forward  to  support  this  is,  that  she  did  not  know  the  value 
of  money,  which  is  attempted  to  be  made  out  as  I  have  mentioned. 
No  other  fact  of  imbecility  is  mentioned,  except  that  her  mother, 
when  she  was  living  with  her,  used  not  to  let  her  go  out  alone. 

In  such  a  case  as  that,  even  if  unmet  by  any  counter  evidence, 
would  this  Court  grant  an  issue  to  try  the  question  of  the  sanity  of 
this  woman,  every  one  of  the  witnesses  saying,  they  had  known  her 
for  a  long  time,  and  being  unable  to  prove  anything  indicating 
imbecility  of  mind?  My  impression  is,  that,  on  the  evidence  for 
the  defence  alone,  I  should  not  have  been  disposed  to  direct  such  an 
issue;  but  the  evidence  on  the  plaintiff's  side  puts  the  matter 
beyond  the  possibility  of  doubt.  First,  there  is  the  evidence  of  a 
medical  man,  more  competent  to  give  an  opinion  on  such  a  subject 
than  the  other  witnesses,  who  are  in  the  position  of  country 
farmers.  This  gentleman  says,  that  he  has  known  Mary  Harrod  for 
upwards  of  twenty-five  years ;  and  he  says,  in  effect,  that  he  never 
saw  anything  to  induce  him  to  suppose  that  there  was  any  unsound- 
ness of  mind.  Then  there  is  the  clergyman  who  married  her.  I 
must  suppobe  that  be  would  not  have  solemnised  the  marriage  if 
any  such  reason  had  existed  against  it ;  but  he  says  in  his  affidavit, 
that  he  had  no  reason  to  doubt  that  she  was  *'  of  competent  mind 
and  understanding." 
Then  come  certain  of  the  facts  of  the  case,  which  would  render  it 
f  «14  ]  difficult  for  the  defendants  to  succeed,  even  upon  *more  cogent 
evidence  of  imbecility ;  because,  I  believe  the  best  way  of  judging  of 
testimony  is  from  the  acts  of  the  parties  who  are  witnesses  as  well 
as  their  words  ;  and,  in  this  case,  I  have  little  difficulty  in  prefer- 
ring the  evidence  of  their  acts  to  their  words,  on  a  question  of 
opinion.  The  marriage  of  the  plaintiff's  mother  took  place  to  the 
dissatisfaction  of  her  sister,  thirty-two  years  ago.  This  sister  was 
the  executrix  of  their  mother,  and  as  such  her  husband  would  be 
liable  for  her  acts.  Mary  Harrod  joined  with  her  husband  in  filing 
a  bill  in  Chancery,  in  1822,  against  Robert  Harrod  and  Sarah  his 
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wife,  to  have  the  legacy  left  to  her  by  her  mother  secured  and  Habbod 
invested.  That  suit  proceeded,  and  no  difficulty  was  raised  as  to  habbod. 
the  competency  of  Mary  Harrod.  The  suit  was  compromised, 
without  objection  as  to  the  capability  of  her  mind  for  that  purpose : 
a  sum  of  2,600Z.  was  subsequently  set  apart,  and  the  dividends  of  that 
sum  were  paid  for  twenty  years  without  objection ;  and,  until  the 
trustee  bad  attempted  to  appropriate  the  money,  and  was  called  to 
account  in  the  present  suit,  no  one  ever  heard  a  word  of  the 
unsoundness  of  mind  of  Mary  Harrod.  Nay,  further,  Bobert 
Harrod  had  actually,  in  1844,  lent  money  to  John  and  Mary  Harrod 
upon  the  security  of  this  very  legacy,  the  charge  on  which  would 
not  be  worth  a  farthing  as  a  security  if  this  unsoundness  of  mind 
had  existed.  Anything  more  preposterous,  under  all  these  circum- 
stances, than  this  attempt,  I  have  scarcely  seen  in  any  case  before 
the  Ciourt. 

I  am  therefore  of  opinion,  that  there  is  nothing  in  this  case  to 
show  that  the  plaintifif 's  mother  was  of  unsound  mind ;  and  as  no 
case  of  fraud  is  alleged,  there  is  nothing  more  to  be  done.  Advert- 
ing to  what  took  place  on  the  marriage,  I  think  that  she  had  full 
and  sufficient  capacity  to  enter  into  the  contract  of  marriage.  (His 
Honour  recapitulated  the  facts.)  She  appears  to  have  conducted 
herself  previously  with  perfect  propriety,  and  she  entered  into  the 
contract  of  marriage,  by  going  though  the  ceremony  with  sufficient 
comprehension  of  its  effect.  It  is  worthy  of  ^remark,  that  infants  [  *15  ] 
of  the  age  of  twelve  years  being  females,  and  of  the  age  of  fourteen 
years  being  males,  are  competent  to  contract  marriage,  though 
incapable  of  entering  into  any  other  contract.  Everything  is  pre- 
sumed in  favour  of  marriage.  It  is  here  said  by  some  of  the  wit- 
nesses, that  she  was  incapable  of  entering  into  that  or  any  other 
contract.  But  am  I  to  assume  that  a  fraud  was  committed  ?  I  do 
not  think  that  it  is  necessary  to  direct  any  inquiry  upon  this  sub- 
ject, because  I  have  no  difficulty  in  coming  to  the  conclusion,  upon 
authority,  that  the  plaintiff's  mother  did  give  the  necessary  assent, 
so  as  to  render  her  marriage  valid.  As  I  have  said,  persons  of  very 
youthful  age  are  capable  of  entering  into  the  marriage  contract.  The 
contract  itself,  in  its  essence,  independently  of  the  religious  element, 
is  a  consent  on  the  part  of  a  man  and  woman  to  cohabit  with  each 
other,  and  with  each  other  only.  All  that  is  required  by  the  law  of 
Scotland  is,  that  the  consent  should  be  given  in  a  solemn  manner ; 
and  that  is  all  that  is  necessary  in  a  marriage  before  a  registrar  in 
England,  according  to  recent  legislation.    The  religious  element 
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Harbod  does  not  require  anything  more  of  the  parties.  It  is  the  action  of 
Haiaod.  the  Church  upon  such  consent :  they  .have,  in  the  presence  of  the 
Church,  to  give  their  assent  solemnly,  as  evidence  of  the  marriage ; 
and  in  some  communions  it  is  held,  that  there  is  a  religious  sacra- 
ment in  the  benediction  conferred.  How  may  that  consent  be 
given  ?  Swinburne,  in  his  Treatise  of  Spousals,  p.  204,  says,  as 
every  one  knows,  that  marriages  may  be  contracted  between  deaf 
and  dumb  persons.  Swinburne  gives  cases  of  one  of  the  parties 
saying  the  words,  and  the  other  assenting  by  signs ;  then  of  some 
one  else  saying  the  words,  and  both  the  parties  assenting  by  signs ; 
then  of  nothing  being  said,  but  all  being  transacted  by  signs. 
''  Nevertheless,"  he  continues,  **  this  is  not  all,  for  not  only  then, 
when  the  one  party  useth  words  and  the  other  signs,  or  when 
a  third  person  uttering  the  words  both  the  parties  use  signs  of 
consent,  is  the  contract  good,  according  to  the  former  branch  of  the 
[  •le  ]  aforesaid  distinction ;  but  even  there  also,  where  no  words  at  *all 
be  uttered,  neither  by  the  parties  nor  by  any  third  person,  may 
spousals  or  matrimony  be  contracted  by  signs  only,  (so  that  the 
same  be  significant),"  adding,  "  because  it  is  a  common  rule  of  law, 
ex  aqmpoUentibus  utrumjiat  nihil  intei'esL*' 

Though  our  law  requires  certain  formalities  to  be  complied  with, 
such  as  the  publication  of  banns  and  the  like,  as  regards  the  cere- 
mony itself,  it  has  never  been  held  that  repetition  of  the  words  of  the 
marriage  service  is  necessary.  I  have  certainly  known  cases  of 
complete  marriages,  where  perhaps  it  was  improper  that  the  mar- 
riage should  be  celebrated,  in  which  the  parties,  being  of  the 
poorer  classes,  have  wilfully  abstained  from  making  the  responses, 
especially  that  as  to  obedience  on  the  part  of  the  woman.  Swin- 
burne says,  that  any  sign  of  assent  is  sufficient.  When  the  hands 
of  the  parties  are  joined  together,  and  the  clergyman  pronounces 
them  to  be  man  and  wife,  they  are  married,  if  they  understand  that 
by  that  act  they  have  agreed  to  cohabit  together  and  with  no  other 
person.  I  can  have  no  doubt  that  this  woman  understood  this. 
She  had  been  residing  previously  with  a  married  couple,  and  must 
have  known  that  they  lived  together  in  a  manner  differently  from 
unmarried  persons  like  herself.  She  remained  up  to  the  time  of  her 
own  marriage  perfectly  respectable  and  chaste ;  she  went  through 
the  solemnity  in  which  the  hands  of  herself  and  her  husband  were 
joined.  A  child  was  born  of  the  marriage  in  due  time,  and  not 
sooner.  She,  who  was  aware  of  what  the  proprieties  of  life  required, 
and  had  remained  chaste  until  this  time,  after  the  celebration 
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of  this  marriage  and  not  before,  allowed  the  commanicaiion  of  her 
husband.  That  shows  that  she  was  aware  she  had  performed  a 
solemn  act,  imposing  new  daties,  and  she  was  constant  to  her 
hasband  during  the  rest  of  her  life, — a  period  of  nearly  thirty  years. 
Am  I,  then,  to  say  that  this  person,  whose  soundness  of  mind  it  is 
impossible  to  impeach,  was  so  dull  of  intellect  as  not  to  be  cap- 
able of  contracting  marriage  ?  The  ^clergyman  does  not  minutely 
describe  what  passed  on  the  occasion  of  the  marriage;  but  that 
was  not  necessary,  as  the  burden  of  proof  did  not  lie  upon  those 
who  wish  to  support  the  validity  of  the  marriage.  Every  thing  is 
io  be  presumed  in  favour  of  a  marriage  solemnly  contracted.  In 
every  view  of  this  matter  which  I  can  take,  I  have  no  doubt  what- 
ever that  there  is  no  evidence  of  the  unsoundness  of  the  mind  of 
the  plaintiff's  mother,  or  of  her  incapacity  to  contract  a  valid 
marriage. 


Harbod 

r. 
Harbod. 


[•17] 


GRIFFITHS  V.   HATCHARD. 

(1  Kay  ft  J.  17—19 ;  S.  C.  23  L.  J.  Ch.  957 ;  18  Jur.  649 ;  2  W.  R  672.) 

On  a  sale  by  auction  of  land  in  lots  the  purchaser  of  the  lot  largest  in 
value,  in  the  absence  of  any  condition  respecting  them,  is  entitled  to  the 
custody  of  the  title  deeds  relating  to  all  the  property ;  but  if  there  be  a 
condition  that  the  purchaser  of  the  '*  largest  lot "  shall  have  them,  that 
must  mean  largest  in  superficial  area. 

Cbbtain  real  estate,  consisting  partly  of  land  calculated  for 
building  purposes,  and  partly  of  ground  rents,  was  sold  by  auction 
in  128  lots,  subject  to  a  condition  of  sale  in  the  following  terms  : 

"  The  ground  rents  being  all  secured  by  several  leases,  the 
counterparts  of  such  leases  will  be  delivered  to  the  respective 
purchasers  on  the  completion  of  his  or  her  purchase ;  but  the  deeds 
relating  to  the  remainder  of  the  property  will  be  retained  by  the 
vendors  until  the  whole  of  the  property  to  which  they  relate  shall 
have  been  sold ;  and  until  such  period  the  vendors  will  produce  the 
said  deeds  for  the  inspection  of  the  purchasers  at  the  expense  of 
the  latter,  but  shall  not  be  bound  to  enter  into  any  deed  of  covenant 
for  their  production.  And,  as  soon  as  the  whole  of  the  property 
has  been  sold,  the  purchaser  of  the  largest  lot  shall  be  entitled  to 
the  possession  of  the  title  deeds,  and  shall  be  bound,  if  required,  to 
enter  into  deeds  of  covenant  for  their  production  with  the  respective 
purchasers  of  the  other  lots." 

The  plaintiff  was  the  purchaser  of  the  lot  which  was  the  largest 
in  superficial  area;  and  the  defendant  was  the  purchaser  of  the 


1854. 
July  18. 

Wood,  V.  0. 

[17] 
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GBIPPITH8     lot,  consisting  partly  of  groand  rents,  which  was  of  the  largest 
Hatohabd.    value* 

[  18  ]  Mr.  Moxon  for  the  plaintiff: 

The  purchaser  of  the  lot  of  land  largest  in  extent  is  entitled  to 
the  castody  of  the  deeds.  In  all  the  precedents  of  conditions  of 
sale,  which  are  given  in  the  text  books,  when  the  purchaser  of  the 
lot  which  is  largest  in  value  is  intended  to  have  the  title  deeds,  that 
is  distinctly  specified ;  but  here  there  is  no  reference  to  the  value, 
it  is  simply  '*  the  largest  lot,"  which  must  mean  largest  in  point  of 
area.  The  other  construction  would  be  open  to  the  inconvenience 
that  two  lots  might  possibly  be  sold  for  the  same  price. 

Mr.  Pearson  for  the  defendant : 

The  purchaser  of  the  lot  largest  in  value  is  entitled  to  the  custody 
of  these  deeds.  The  word  ''  largest "  must  be  construed  with  regard 
to  the  circumstances  under  which  it  is  used;  for  example,  it  is 
often  stipulated  that  the  largest  purchaser  shall  have  the  deeds ; 
and  according  to  the  plaintiff's  construction  that  would  mean  the 
purchaser  who  was  the  largest  in  his  physical  proportions.  More- 
over, it  is  obviously  most  just  that  the  purchaser  of  the  most 
valuable  lot  should  have  the  care  of  the  deeds,  and,  accordingly, 
the  rule  of  law  gives  them  to  him  in  the  absence  of  any  stipulation ; 
and  here,  the  word  ''  largest  "  cannot  mean  largest  in  extent,  because 
that  would  be  inapplicable  to  such  parts  of  the  property  as  consist 
of  ground  rents. 

The  reply  was  not  heard. 

Vicb-Chancbllor  Sir  W.  Page  Wood  : 

In  the  simple  case  of  a  sale  of  land  lotted  out,  I  can  have  no 
hesitation  in  saying,  that  the  purchaser  of  the  largest  lot  must 
mean  the  largest  in  superficial  extent.  The  lot  is  the  land,  and 
the  largest  lot  is  that  which  includes  the  largest  quantity  of  land. 
The  condition  does  not  refer  to  the  largest  in  value,  and,  in  fact, 
it  would  be  unnecessary  to  stipulate  that  the  purchaser  of  the  lot 
largest  in  value  should  have  the  custody  of  the  deeds,  because  the 
[  ^19  J  law  would  give  *him  that  right  in  the  absence  of  any  stipulation. 
As  to  the  term  being  inapplicable  to  ground  rents,  except  in  respect 
of  value,  it  will  be  observed,  that  the  conditions  distinguish  the 
ground  rents  from  the  other  property  in  this  very  matter  of  the 
title  deeds. 
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CLAKK  V.   GILL  (I).  i864. 

(1  Kay  ft  J.  19—22 ;  8.  C.  23  L.  J.  Ck  711 ;  2  W.  B.  652.)  ^    24?'  ^' 

An  examiner,  before  whom  witneeses  who  have  made  affidavits  are  being    ^        y  j^ 
cross-examined  for  the  purpose  of  obtaining  evidence  upon  an  interlocutory         r  ig  i 
motion,  is  at  liberty  to  return  part  of  these  depositions  at  a  time ;  but  if  the         ^       -' 
evidence  is  being  taken  for  the  hearing  of  the  cause,  it  seems  that  he 
cannot  return  any  until  the  examination  is  closed. 

Professional  witnesses  have  a  right  to  demand  compensation  for  loss  of 
time  at  the  rate  of  a  guinea  a  day  before  they  submit  to  be  examined, 
although  they  reside  in  the  town  in  which  the  examination  is  conducted. 
Scale  of  allowances  to  different  witnesses. 

The  plaintiff,  and  other  persons,  who  had  made  affidavits  in 
support  of  an  interlocatory  motion,  were  ander  oral  cross-examina- 
tion before  the  examiner,  in  accordance  with  the  powers  for  that 
purpose  given  by  sect.  88  of  15  &  16  Vict.  c.  86.  One  only  of  such 
witnesses  had  been  actually  examined  when  the  examination  was 
adjourned,  because  one  of  the  other  witnesses,  being  a  medical  man, 
resident  in  London,  within  the  limits  of  the  bills  of  mortality, 
refused  to  submit  to  oral  examination  until  compensation  had  been 
given  to  him  for  his  loss  of  time  in  attending  to  be  examined. 

Mi\  Southgate  now  moved  that  the  examiner  might  be  ordered 
to  transmit  the  depositions  of  the  one  witness  who  had  been 
examined  to  the  Record  Office  of  the  Court,  to  be  there  filed,  in 
order  ihat  the  parties  to  the  suit  might  obtain  copies,  as  directed 
by  16  &  16  Vict.  c.  86,  s.  84  (2). 

Mr.  Roxburgh,  for  the  plaintiff,  opposed  the  motion,  referring 
t-o  the  provision  in  15  &  16  Vict.  c.  86,  s.  34,  that,  **  when  the 
examination  of  witnesses  before  any  examiner  shall  have  been 
concluded,  the  original  depositions,  authenticated  by  the  signature 
of  such  examiner,  shall  be  transmitted  by  him  to  the 'Record  Office 
of  the  said  Court,  *to  be  there  filed."  He  argued,  that  this  section  [  *20  ] 
applied  not  only  to  evidence  taken  in  a  cause  for  the  purposes  of 
the  hearing,  but  also  to  a  case  like  the  present ;  for  an  interlocutory 
motion  was  often,  in  effect,  the  hearing  of  the  cause,  and  the 
evidence  on  such  a  motion  would  be  closed  as  soon  as  all  the 
witnesses  had  been  examined. 

(Vicb-Chancellor  :  That  would  not  prevent  other  affidavits 
being  made  after  the  cross-examination.) 

(1)  In    re    Working   Men's   Mutual      Oh.  850,  47  L.  T.  645. 
&ic/rfy  (1882)  21  Ch.  D.  831,  61  L.  J.  (2)  See  now  Order  XXXVII.,  r.  16. 
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Clark       Bat  the  function  of  the  examiner  is  at  an  end,  until  a  fresh 
Gill.        ^^^  ^^^  examination  of  witnesses  is  made. 

(Yicb-Ghanobllor  :  From  the  position  in  the  Act  of  th 
clause,  it  seems  only  to  refer  to  evidence  taken  for  the  purp 
the  hearing.  What  damage  would  you  sustain  by  having 
depositions  returned  ?) 

The  plaintiff  might  then  frame  new  affidavits  upon   the 
examination,  which  would  be  an  inconvenient  course  pendii 
oral  examination ;    whereas  no  inconvenience  would  result 
retaining  the  depositions  until  the  examination  is  completed. 

Viob-Chancbllor  : 

As  the  days  of  keeping  evidence  secret  are  gone  by,  I  do  n 
the  inconvenience  of  the  course  proposed ;  for  the  solicitors  p 
at  the  examination  might  take  notes  of  the  evidence,  and  affi 
might  be  framed  upon  such  notes.  The  sooner  the  depositio 
delivered  out,  the  sooner  the  motion  can  be  brought  to  a  he 
and,  by  briefing  the  evidence  from  day  to  day,  the  matter  n 
expedited  considerably.  I  think  that  the  examiner  is  at  libe 
return  part  of  these  depositions  at  a  time,  and  tliat  I  c 
prevent  him. 

Mr.  Roxburgh  then  asked  for  leave  to  give  notice  of  m 
that  the  witness  who  refused  to  be  examined  should  show 
why  he  should  not  appear  before  the  examiner,  at  his  own  ex] 
He  contended,  that  this  witness  had  no  right  to  insist  upon  h 
compensation  made  to  him  for  loss  of  time  before  he  was  swoi 
[  *2i  ]  he  was  residing  *within  the  limits  of  the  bills  of  mortality, 
taxing  Masters  were  authorised  to  allow  such  expenses  on  tax 
but  the  witness  was  bound  to  submit  to  be  examined  on  paym( 
one  shilling.  He  referred  to  5  Eliz.  c.  9,  s.  12,  made  perpetu 
the  29  Eliz.  c.  5.  There  might  be  a  difference  in  the  ca 
witnesses  living  in  the  country. 

Yicb-Changbllor  : 

You  may  give  notice  of  motion.  I  cannot  now  direct  the  exar 
to  examine  this  witness.  You  allow  that  a  professional  wi 
living  in  the  country  would  have  a  right  to  demand  this  payi 
and  yet  you  contend  that  a  professional  man  of  eminence  in  Loi 
whose  time  may  be  infinitely  more  valuable,  has  not  such  a  i 
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I  think  that,  on  principle,  it  would  be  very  objectionable  that  the       Glabk 
payment  should  not  be  made  beforehand;  because  otherwise  it        qi^l. 
might  be  held  out  as  an  inducement  to  such  a  witness  to  give  his 
evidence  in  a  certain  way,  that,  if  he  did  so,  he  would  be  compensated, 
and  not  otherwise. 

Yicb-Chancbllob  Sib  W.  Paob  Wood  :  JWy24. 

I  have  made  inquiry  of  the  highest  authority  at  common  law, 
and  have  in  consequence  obtained  the  opinion  of  Mr.  Bunco,  one 
of  the  Masters  of  the  Court  of  Queen's  Bench,  and  neither  of  them 
has  any  doubt  that  a  professional  witness  has  a  right  to  demand 
compensation  for  his  loss  of  time  before  being  sworn.  I  have  the 
following  written  statement  from  Mr.  Bunco : 

**  A  medical  witness,  residing  in  London,  is  entitled  to  require  for 
his  expenses,  for  attending  to  give  evidence  in  London,  one  guinea 
a  day,  and  no  more.  If  the  witness  has  to  come  to  London  from  a 
distance,  then  three  guineas  a  day,  and  what  is  paid  for  travelling 
expenses. 

**  The  rule,  that  a  witness  is  bound  to  attend  and  give  his 
♦evidence,  where  he  lives  in  the  same  town,  on  payment  of  Is.,  is  [  '22  ] 
no  longer  law  since  the  late  Acts  of  Parliament,  and  particularly 
since  the  15  &  16  Vict.  c.  76  (l),  under  which  a  scale  of  allowances 
to  different  witnesses,  according  to  their  station  in  life,  has  been 
prepared  and  approved  by  the  Judges  ;  and  though  this  scale  is  not 
in  terms  expressly  applicable  to  witnesses  in  equity,  no  doubt  the 
taxing  officers  of  that^Court  would  regulate  the  allowances  upon  the 
same  basis. 

**  If  the  witness  refuses  to  attend  unless  his  expenses  are  first 
paid,  one  guinea  a  day  would  be  all  that  he  could  claim." 


CLABKE'S   CASE.  lll\ 

In   eb  The  METROPOLITAN  CARRIAGE  COMPANY.        — 

(1  Kay  &  J.  22—27.) 

[Under  the  old  WiDding-up  Acts  an  order  for  winding  up  a  Ck)mpany  might 
be  diflcharged  on  motion  in  a  proper  ease  upon  the  applicant  consenting  to  pay 
the  costs  incurred  by  the  official  manager.] 

(1)  The  Ck)mmon  Law  Procedure  Act,  1852. 
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1864.  BBIDGER  V.  PENFOLD. 

^^-  (1  Kay  ft  J.  28—29.) 

[Obsolete  practice  as  to  opening  biddings  on  a  sale  by  the  Coort  of  Oli 


1864.  BUCKLEY  V.   COOKE. 

Nov.  ». 
(1  Kay  &  J.  29—34.) 

*  Application  to  the  CJourt  of  Chanoery  of  a  22  of  the  CJomm 

Procediire  Act,  1854. 

[This  section  has  since  been  repealed.] 


1864.       PINCHIN  V.  Thb  LONDON  and  BLACKWALL  3 
AM'X  WAY  COMPANY. 

Woo;:;.-C.  (1  Kay  ft  J.  34-72.) 

34  ]  Affirmed  on  appeal  as  reported  in  6  D.  M.  ft  Q.  851. 

[Thbre  are  some  general  observatione  of  the  YiCE-GHANi 
on  8.  92  of  the  Lands  Glaases  Consolidation  Act,  1845,  whicl 
be  usefally  retained  here. 

In  the  course  of  his  judgment  the  Vigb-Ghancellor  exf 
the  effect  of  that  section  as  follows :] 

[  66  ]  The  effect  of  the  92nd  section  of  the  Lands  Glauses  Act  is  i 

this :  in  one  sense,  it  is  an  arresting  of  the  powers  of  the  Bi 
Gompany,  that  is,  it  interposes  an  obstacle  to  their  comp 
powers  of  taking  land  ;  but  the  landowner  can  only  take  advi 
of  this  section  upon  the  terms  of  his  being  willing  and  a 
convey  the  whole  of  the  premises,  part  of  which  the  Compai 
proposing  to  take ;  and,  therefore,  it  would  be  a  contradict! 
terms,  for  the  plaintiffs  to  say,  '^  We  have  interposed  sui 
obstacle  as  to  prevent  altogether  the  operation  of  the  original 
by  which  you  acquired  the  right  to  take  the  land ;  "  for  that 
mean  that  the  plaintiffs  were  not  willing  that  the  Gompany  s 
take  the  premises  they  were  compulsorily  taking  from  the  plai 
while  in  truth,  the  only  right  which  the  plaintiffs  have  of  arr( 
the  compulsory  powers  is  upon  the  express  condition  that  the 
willing  to  part  with  the  whole  of  the  property ;  and  it  seem 
only  contrary  to  any  equitable  view  of  the  rights  of  the  pa 
but  plainly  contrary  to  the  actual  provisions  of  the  statute,  to 
that  the  notice  was  determined  by  the  counter  notice,  but  the 
view  is  simply  that  it  was  suspended  until  it  should  be  ascerta 
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whether  or  not  the  Railway  Company  were  willing  to  take  the      Pinohin 
whole  of  the  manufactory.    According  *to  the  case  of  Reg,  v.  The        the 
London  and  Noiih  Western  Railway  Company  (i),  the  Company  are   bl^kwall 
not  bound  to  accept  the  proposition  made  in  the  counter  notice,  Railway  Co. 
and   during  the  suspension  it  is  competent  for  the  landowner       ^  *^^  ^ 
either  to  insist  upon  the  counter  notice  or  to  withdraw  it,  in  which 
latter  case  the  original  notice  would  remain  in  force.    To  say, 
that  the  original  notice  is  gone,  is  a  confusion  of  terms,  inasmuch 
as  the  condition  on  which  the  plaintiffs  obtained  the  liberty  of 
arresting  the  Company's  right  by  the  counter  notice,  was  only  that 
they  were  willing  and  able  to  sell  the  whole  of  the  manufactory. 
The  moment  they  cease  to  be  willing  to  do  this,  the  obstacle  is 
withdrawn,  because  it  only  existed  upon  those  terms. 


PAREIN80N   V.   CHAMBERS.  iss^. 

(1  Kay  &  J.  72—73.)  ^^7. 

[Under  the  old  Chanoery  practice  production  of  documents  might  be  com- 
pelled after  replication  filed.]. 


GREENWOOD  v.  VERDON(£).  i854. 

(1  Kay  &  J.  74—90  ;  8.  0.  24  L.  J.  Ch.  65 ;  3  W.  B.  124 ;  3  Eq.  Eep.  181.)         ^""^"21!*  ^^' 

A  devise  of  real  estate  to  A.  "  and  his  heirs  and  assigns  for  ever,"  and,     ^         ' 
from  and  after  his  decease  without  issue,  '*  to  be  equally  divided  amongst  *     '' 

the  then  surviving  legatees,  share  and  share  alike :  "  Held,  that  the  first  L  '    J 

limitation  to  A.,  being  of  an  estate  in  fee  in  the  largest  terms,  and  the  gift 
over  being  to  the  survivor  of  certain  ascertained  persons,  a  personal  benefit 
was  intended  for  them,  and  therefore  the  gift  over  must  be  taken  to  refer 
not  to  an  indefinite  failure  of  issue,  so  as  to  cut  down  A.'s  estate  in  fee  to 
an  estate  tail,  but  to  a  failure  of  issue  to  take  place  within  the  lives  of  the 
executory  devisees ;  and  that  event  not  having  happened :  Held,  that  the 
executory  devise  had  failed,  and  the  estate  in  fee  of  A.  became  absolute. 

John  Yebdon,  by  his  will,  dated  in  1808,  after  giving  some 
pecuniary  legacies  to  certain  persons  by  name,  continued :  "  And 
all  the  rest,  residue,  and  remainder  of  my  said  personal  property, 
of  every  nature,  kind,  or  sort,  goods,  chattels,  and  effects  what- 
soever, together  with  all  my  real  estate  and  property  wherewith  it 
hath  pleased  Almighty  God  in  this  world  to  endow  me,  I  give» 
bequeath,  and  devise  the  same  to  Susanna,  my  well-beloved  wife, 
and  John  Verdon,  my  well-beloved  son,  who  now  live  with  me,  to 

(1)  12  a  B.  786.  (2)  See  Parker  v.  Bxrks,  pod,  p.  45. 

B.B. — ^voL.  cm.  2 
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Gbeekwood  bold  to  them,  the  said  Susanna  my  wife,  and  John  my  said  son,  to 
Veux)n.  have  and  enjoy  the  same,  and  all  benefit  and  advantage  thereof, 
for  and  during  their  natural  lives,  and  from  and  after  the  death  of 
my  said  wife  to  hold  to  him  my  said  son  John  Yerdon,  and  to  his 
heirs  and  assigns  for  ever ;  moreover,  if  Susanna,  my  beloved  wife 
aforesaid,  be  disposed  to  resign  her  part  and  interest  in  the  trade 
and  property,  real  and  personal,  benefit  and  advantage  above 
mentioned,  I  devise  and  enjoin  to  John  Yerdon,  my  well-beloved 
son  aforesaid,  to  allow  and  pay  to  Susanna,  my  wife  above 
mentioned,  the  sum  of  80Z.  a  year,  in  four  quarterly  payments, 
during  her  natural  life ;  and  furthermore,  from  and  after  the 
decease  of  my  said  wife  and  of  my  said  son  John  without  issue, 
I  do  hereby  give  and  devise  all  the  residue  of  my  worldly  estate 
and  property,  both  real  and  personal,  to,  and  to  be  equally  divided 
amongst  the  then  surviving  legatees,  share  and  share  alike." 

The  testator  died  in  1809,  leaving  his  wife  and  his  son  John 
surviving.  His  widow  died  shortly  afterwards.  The  legatees 
named  in  the  will  died  long  ago.  John,  the  son,  died  in  June, 
[  •TS  ]  1851,  leaving  an  only  son,  his  heir-at-law.  *The  devisees  of  his 
real  estate  were  the  plaintiffs,  and  his  son  and  heir  was  the  defen- 
dant in  the  special  case  in  this  suit,  which  sought  the  judgment  of 
the  Court  upon  the  question,  whether,  under  the  above  will,  John 
Yerdon,  the  son,  took  in  the  freehold  lands  of  inheritance,  thereby 
devised,  an  estate  in  tail,  or  an  estate  in  fee  simple,  subject  to  be 
defeated  by  an  executory  devise  over  in  the  event  either  of  his 
dying  without  issue  living  at  his  own  death  or  at  the  death  of  the 
surviving  legatee,  or  what  other  estate  or  interest  ? 

Mr.  J.  F.  Prior,  for  the  plaintiffs  : 

John  Yerdon,  the  son,  took  a  fee  simple,  defeasible  on  his  death 
without  issue  then  living,  or  on  the  failure  of  his  issue  during  the 
lives  of  any  of  the  legatees.  In  the  latter  case,  the  direction  to 
divide  the  property  amongst  "  the  then  surviving  legatees,"  as  the 
legatees  were  existing  ascertained  persons  at  the  date  of  the  will, 
restrains  the  indefinite  meaning  of  the  words  *'  from  and  after  the 
decease  of  my  said  wife  and  of  my  said  son  John  without  issue," 
to  a  death  without  issue  within  the  period  of  lives  in  being ; 
because  the  words  contemplate  the  probability  that  some  of  the 
legatees  will  be  in  existence  when  the  event  happens,  and  therefore 
that  will  not  be  a  construction  obnoxious  to  the  rule  against 
perpetuities. 
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In  Hughes  v.  Sayer(i),  there  was  a  bequest  of  personal  estate  to   Gksbnwood 
A.  and  B.,  "  and  upon  either  of  their  dying  without  children,  then      vemk)n. 
to  the  survivor,"  and  the  Master  of  thb  Bolls  decided^  that  the 
word  "  children  "  meant  issue  in  that  case,  but  that  the  words  **  dying 
without  children  "  meant  dying  without  issue  living  at  the  death  of 
the  party ;  because  the  gift  over  being  to  the  surviving  devisee ' 
showed  that  a  general  failure  of  issue  was  not  intended. 

[He  also  cited  Massey  v.  Hudson  (2)^  Ranelagh  v.  Ranelagh{a), 
and  Westwood  v.  Southey  (*).]     Those  were  gifts  of  personal  estate,        [  77  J 
but  the  principle  applies  equaUy  to  devises  of  real  estate. 

Mr.  Cairns,  for  the  defendant : 

The  words  of  the  will  created  a  tenancy  in  tail  in  John  Verdon. 

In  Hughes  V.  Sayer(l),  the  words  were  "die  without  children," 
which  makes  a  material  difference.  [He  distinguished  Massey  v. 
Hudson  (2)  and  Ranelagh  v.  Ranelagh  (s).] 

In  this  case,  the  first  gift  is  in  fee,  and  therefore  there  is  no 
subsequent  enlargement  by  the  words  importing  death  without 
issue,  but  a  restriction  of  the  previous  gift.     *     «     * 

In  Chadock  v.  Cowley  (5)  there  was  a  devise  to  the  testator's  wife  [  78  ] 
for  life,  with  remainder,  as  to  lands  in  A.,  to  his  son  Thomas  in  fee, 
and  as  to  lands  in  B.  to  his  son  Francis  in  fee.  "  Then  I  will,  that 
the  survivor  of  them  shall  be  heir  to  the  other  if  either  of  them 
die  without  issue ;  "  and  it  was  held,  that,  although  the  first  part 
of  the  will  gave  a  fee,  the  second  corrected  it  and  made  it  an  estate 
tail.  In  Wright  v.  Pearson  (6),  the  devise  was  to  T.  R.  for  life, 
remainder  to  trustees  to  support  contingent  remainders,  remainder 
to  the  heirs  male  of  the  body  of  T.  R.  and  their  heirs,  provided 
that  if  T.  K.  should  die  without  leaving  any  issue  male  of  his  body 
living  at  his  death,  the  testator  limited  the  property  to  his  five 
grandchildren,  "  or  such  of  them  as  should  be  living  at  the  time  of 
failure  of  issue  male  of  the  said  T.  R,  to  take  as  tenants  in 
common,  and  to  their  respective  heirs  and  assigns,  equally  to'  be 
divided  between  them,  share  and  share  alike ; "  and  the  Lord 
Ebbpeb,  afterwards  Lord  Northinoton,  decided,  that  T.  B.  took  an 
estate  tail    *    *    * 

Mr.  Prior ^  in  reply.  [  79  ] 

The  Yige-Chanoellor  reserved  his  judgment. 

(1)  1  P.  Wms.  6»4.  (4)  89  R.  E.  267  (2  Sim.  N.  S.  192). 

(2)  16  B.  B.  158  (2  Mer.  130).  (5)  3  Oro.  Jaa  695. 

(3)  39  E.  E.  233  (2  My.  &  K.  441).  (6)  1  Eden,  119. 
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Greenwood   Vicb-Chancbllor  Sir  W.  Paob  Wood  : 

V, 

Vebdok.  This  is  a  special  case,   for    the  purpose  of  ascertaining  the 

-A'or^l.  construction  of  the  will  of  John  Verdon.  The  question  which 
arises  is  one  which  has  frequently  come  before  the  Courts, 
although,  perhaps,  the  precise  point  now  to  be  considered  has 
not  been  distinctly  decided.  I  think,  however,  that,  with  the 
assistance  which  I  have  obtained  from  the  arguments  of  counsel 
in  this  case,  I  am  able  to  arrive  at  a  safe  conclusion. 
[  80  ]  The  question  is  concerning  the  construction  of  a  gift  of  all  the 

testator's  real  and  personal  estate  to  Susanna  his  wife  and  John 
Yerdon  his  son,  for  their  lives,  and  from  and  after  the  death  of  his 
wife  to  his  said  son  '*  John  Yerdon,  and  to  his  heirs  and  assigns  for 
ever,"  and  "  from  and  after  the  decease  of  my  said  wife  and  my  said 
son  John  without  issue,  I  do  hereby  give  and  devise  all  the  residue 
of  my  worldly  estate  and  property,  both  real  and  personal,  to,  and 
to  be  equally  divided  amongst,  the  then  surviving  legatees,  share 
and  share  alike."  There  are  several  points  upon  this  will  which  do 
not  admit  of  question.  First,  there  is  clearly  an  estate  in  fee  simple 
limited  to  John  Yerdon  in  remainder  after  the  death  of  the  testator's 
wife,  in  the  first  part  of  the  will ;  for  the  limitation  is  not  merely  to 
him  and  his  heirs,  but  to  him  and  "  his  heirs  and  assigns  forever." 
It  is  also  equally  clear,  that,  under  the  words  "  dying  without  issue," 
unless  there  be  something  to  restrain  their  meaning,  the  testator 
must  be  taken  to  have  meant  an  indefinite  failure  of  issue,  and  that 
the  limitation  to  his  son  in  fee  would  thus  be  cut  down  to  an  estate 
tail.  The  real  question  of  difficulty  is,  whether  or  not  there  are 
words  in  this  will  which  would  limit  that  expression  to  the  failure 
of  issue  at  any  particular  time. 

Now  I  will  say  at  once,  considering  the  authorities  which  have 
been  cited,  particularly  Candy  v.  CampbeU{l)f  I  think  that  I  am 
bound  to  construe  the  words ''  the  then  surviving  legatees  "  to  mean 
those  who  may  be  surviving  at  the  time  of  the  failure  of  issue  of  the 
son  John  Yerdon,  and  therefore  the  case  is  reduced  to  the  point 
whether  or  not  there  is  sufficient  on  the  face  of  the  whole  of  this 
will  to  indicate  that  the  failure  of  issue  referred  to  was  a  failure 
[  *8i  ]  which  was  to  take  place  at  a  certain  definite  period,  and  *not  a 
general  failure  of  issue ;  and  I  have  come  to  the  conclusion  that 
there  is  such  an  indication. 

It  is  necessary  to  examine  the  whole  of  the  disposition  for  this 
purpose,  and  I  cannot  pass  over  the  first  part  of  it.    I  must  observe, 

(1)  37  E.  E.  169  (2  CI.  &  Fiu.  421). 
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that  this  case  differs  in  one  respect  from  others — the  first  limitation  Gbbekwood 
here  being  not  only  to  the  son  '*  and  his  heirs,"  ^hicb  has  often  ykbdon. 
been  restrained  to  a  particular  line  of  heirs,  but  the  limitation  is  in 
the  largest  words,  to  him,  "his  heirs  and  assigns,  for  ever."  I 
could  not,  however,  rely  upon  those  words  alone ;  but  as  they  are 
used,  and  I  have  to  consider  whether  or  not  the  estate  so  limited  is 
cat  down  to  an  estate  tail,- 1  have  to  construe  the  effect  of  those 
words  upon  the  subsequent  gift  on  the  death  of  John  Yerdon 
without  issue. 

There  have  been  a  series  of  authorities,  from  Hughes  v.  Sayer  (1), 
which  have  established  the  rule,  that  when  it  is  apparent  on  the 
face  of  the  will  that  the  testator  intended  to  give  a  personal  benefit 
to  those  to  whom  the  estate  is  limited  in  default  of  issue,  and  not 
a  transmissible  interest,  in  such  cases,  the  construction  that  an 
indefinite  failure  of  issue  was  intended,  is  out  of  the  question, 
because  it  could  not  be  supposed  that  the  testator  could  have 
intended  to  confer  a  personal  benefit  and  yet  to  postpone  it  till  after 
an  indefinite  failure  of  issue.  Accordingly,  Sir  William  Grant,  in 
Massey  v.  Hudson  (2),  conceives  it  to  be  settled,  that  where  there  is 
a  limitation  to  one  of  two  persons,  and  on  the  event  of  his  death 
without  issue  to  the  survivor  of  them,  without  more,  the  presump- 
tion is,  that  a  personal  benefit  is  intended  to  the  one  who  survives, 
unless  there  are  added  the  words  ''his  executors,  administrators, 
or  assigns,"  which  would  exclude  that  presumption.  That  last 
dislinction  seems  very  fine ;  but  I  suppose  Sir  W.  *  Grant  grounded  [  •82  ] 
it  on  this,  that  the  addition  of  those  words  plainly  impoits,  that, 
instead  of  a  personal  gift,  a  transmissible  interest  was  intended 
for  the  survivor.  The  arp;ument  in  such  a  case,  where  the  words, 
"  executors,  administrators,  and  assigns,"  are  not  used,  would  be, 
that  it  is  not  natural  to  suppose  that  the  testator  intended  a  limita- 
tion over  for  the  benefit  of  the  survivor  after  an  indefinite  failure 
of  issue,  by  way  of  transmissible  interest,  because  the  gift  over  is  to 
depend  on  the  mere  accident  of  survivorship ;  and  it  is  unnatural, 
if  the  donor  were  regarding  a  distant  period,  that  he  should  make 
the  benefit  to  the  representatives  of  the  survivor  depend  upon  the 
contingency  of  their  testator  surviving  the  original  donee;  and 
therefore  this  form  of  limitation  is  held  to  be  sufficient  to  modify 
the  strong  legal  effect  of  the  words  "  dying  without  issue,"  so  as  to 
make  them  signify  "  dying  without  leaving  issue  at  the  time  of  his 
death  and  leaving  the  other  party  then  surviving."    At  the  same 

(1)  1  P.  Wms.  534.  (2)  16  B.  R.  158  (2  Mer.  130). 
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Gbbbnwood  time,  as  it  has  been  argued,  that  doctrine  is  opposed  to  the  case  of 
Verdon.  Chadock  v.  Cowley  (i),  where  there  was  a  devise  which  I  cannot 
distinguish  from  this  kind  of  limitation.  In  that  case,  there  was  a 
gift  of  certain  lands  to  A.  in  fee,  and  certain  other  lands  to  B.  in 
fee,  and  then  the  will  proceeded :  "  Item :  I  will  that  the  survivor 
of  them  shall  be  heir  to  the  other  if  either  of  them  die  without 
issue ; "  and  this  was  held  to  cut  down  their  estates  in  fee  to  estates 
tail.  That  case  seems  to  me  to  be  at  variance  with  the  doctrine 
laid  down  by  Sir  Wm.  Grant  in  Massey  v.  Hudson  (2),  which  followed 
the  decision  in  Hughes  v.  Sayer  (3),  and  has  since  been  followed  in 
lianelagh  v.  Ranelagh  (4),  and  other  cases. 

However,  that  is  not  precisely  this  case.  This  is  not  a  gift,  on 
the  death  of  one  of  two  persons  without  issue,  to  the  survivor  of 
[  *83  ]  them  ;  and  I  am  bound  to  hold,  according  to  *the  decision  of  Lord 
Brougham  in  Candy  v.  Cmnpbell  (6),  that  the  limitation  over  here 
could  only  take  effect  upon  the  death  of  this  party,  and  the  failure 
of  his  issue  after  his  death,  because  I  cannot  deny  that  it  is  settled 
that  the  words  ''dying  without  issue  "  import  such  failure  of  issue; 
nor  can  I  say  that  the  gift  over  being  to  the  then  surviving  legatees, 
is  sufficient  of  itself  to  control  this  construction;  for  the  words 
''then  surviving"  being  equally  applicable  either  to  the  period  of 
death  or  to  the  failure  of  issue,  must  be  held  to  apply  prima  foune 
to  that  period  which  is  designated  by  the  fixed  legal  meaning  of  the 
previous  words — that  is,  to  the  period  of  a  failure  of  issue  after  the 
death.  But  there  remains  the  question  whether  or  not  the  period 
of  such  failure  be  not  still  limited  within  the  period  allowed  by  law 
for  an  executory  gift,  and  this  depends  upon  whether  the  words 
"  then  surviving  legatees "  import  that  a  personal  benefit  was 
intended  for  those  legatees,  and  not  a  transmissible  interest.  Now, 
in  Gairatt  v.  Cockerell  («),  the  period  of  survivorship  referred  to  was 
collateral,  and  was  not  the  period  when  a  failure  of  issue  would 
take  place.  The  limitation  there  was  to  "the  children  of  my 
brothers  and  sisters  alive  on  the  death  of  my  last  child,*'  not  being 
commensurate  with  the  death  without  issue  of  the  persons  previously 
named  as  legatees ;  and  Yice-Chancellor  Enioht  Bruce  said,  that 
there  was  nothing  to  show  that  it  was  not  intended  to  be  a  vested 
interest,  though  not  to  take  effect  in  possession  in  those  parties  who 
should  be  surviving  at  the  death  of  the  last-surviving  child,  the 

(1)  3  Cro.  Jac.  695.  (4)  39  R.  R.  233  (2  My.  &  K.  441). 

(2)  13  R.  R.  1.^8  (2  Mer.  130).  (5)  37  R.  R.  169  (2  CI.  &  Fin.  421). 

(3)  1  P.  Wme.  634.  (6)  1  Y.  &  C.  C.  C.  494. 
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possession  being  deferred  until  a  general  failure  of  issue;  and,  Qbxbkwood 
therefore,  there  was  nothing  which  drove  the  Court  to  the  conclusion  vsbkon. 
that  a  personal  benefit  was  intended  to  the  parties  taking  under  the 
executory  bequest.  But  when  the  gift  is,  upon  the  death  of  the  first 
taker  without  issue,  to  the  then  surviving  legatees,  that  is,  to  those 
persons  named  in  the  will  *who  should  then  be  surviving,  it  cannot  [  *84  ] 
be  a  transmissible  interest  which  is  given  to  them ;  and  the  only 
interest  which  they  could  take  must  be  one  which  would  accrue  on 
their  surviving  the  specified  period,  and  therefore  it  must  necessarily 
be  a  personal  benefit  that  was  intended  for  these  legatees ;  and  the 
period  at  which  it  was  to  take  effect  being  upon  the  failure  of  issue 
of  a  preceding  devisee,  I  cannot  regard  the  limitation  as  pointing 
to  an  indefinite  failure  of  issue,  but  a  failure  which  might  take 
place  in  the  lifetime  of  those  legatees  who  were  named  in  the  will ; 
and  for  this  construction  there  is  considerable  authority,  although 
no  case  is  precisely  and  expressly  in  point. 

First,  there  is  the  case  of  Brook  v.  Taylor,  which,  as  it  was 
cited  in  Clare  v.  Clare {l\  was  ''a  bequest  of  personal  estate  to 
the  testator's  wife,  upon  condition  to  give  his  three  sisters  61. 
yearly  for  their  lives ;  and,  after  his  wife's  death,  be  gave  the 
same  to  his  daughter  Mary  Taylor,  upon  the  same  obligation  to 
his  sisters;  and,  after  his  daughter's  death,  to  the  fruit  of  her 
body,  and,  for  want  of  such  fruit,  to  his  brothers  and  sisters,  and 
their  children,  then  living:  and  the  opinion  of  the  Court  was, 
that  the  limitation  to  the  brothers  and  sisters  was  good ;  and  yet, 
had  there  been  any  fruit  of  the  body,  they  must  have  taken  an 
estate  tail,  but  they  never  coming  in  esse  the  second  limitation 
was  allowed  to  take  place."  On  which  the  observation  of  counsel 
in  reply  is,  "  If  the  case  of  Brook  v.  Taylor  had  depended  singly 
on  the  words  '  to  her,  and,  after  her  decease,  to  the  fruit  of  her 
body,'  it  had  clearly  been  an  estate  tail ;  but  the  reason  was,  that 
there  were  those  other  words,  '  to  my  brothers  and  sisters  then 
living,'  which  brought  it  within  the  compass  of  a  life."  And  the 
Court  seems  to  have  adopted  that  view,  for  the  Lobd  Ghancbllob 
said,  "  that  case  of  Brook  v.  Taylm-  (whatever  reason  the  Judges 
might  go  upon)  was  certainly  very  ^different,  by  reason  of  the  [  ^^  ] 
words  'then  living;'  but  here  there  is  a  plain  affectation  of  a 
perpetuity." 

In    Trafford  v.  Boekm  (2)  the  case  was  this :  A  person  being 
entitled   in  reversion   under    a   settlement,   made   his  will,  and 
(1)  Ca.  temp.  Talbot,  23.  (2)  3  Atk.  449. 
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GREEirwooD  thereby  ''  gave  all  his  real  estate  to  his  ivife,  the  plaintiff  for  life, 
Yekdgs.  without  impeachment  of  waste,  and  after  her  death  and  failure  of 
issue  by  him,  and  payment  of  debts,  to  his  sister  Theodosia  Hopper 
for  life,  with  remainder  to  several  other  persons  for  life,  remainder 
to  his  own  right  heirs."  Lord  Hardwicke  decided  the  case  upon 
the  ground,  that  the  testator  was  intending  to  give  the  reversion 
after  the  limitations  in  the  settlement  were  determined ;  and 
therefore  the  failure  of  issue  referred  to  was  a  failure  of  the  issue 
comprised  in  those  limitations :  and  he  then,  by  way  of  an  obiter 
dictum,  continued — ''  But  supposing  there  had  been  no  reference, 
if  a  man  limits  10,000{.  on  failure  of  issue  of  the  body  of  husband 
and  wife  to  any  other  person  in  tail,  the  remainder  would  have 
been  void  as  an  executory  devise,  being  too  remote,  as  it  is  upon 
a  dying  without  issue  generally  of  the  husband  and  wife ;  but 
here,  as  was  justly  observed  in  the  cause,  all  the  limitations  by 
the  testator  are  for  life ;  therefore  it  is  a  reasonable  construction, 
to  confine  it  to  a  failure  of  issue  during  the  lives  in  being,  which 
has  been  held,  in  the  case  of  executory  devises,  to  be  a  reasonable 
construction,  if  it  falls  within  the  compass  of  ever  so  many  lives 
in  being  at  the  same  time." 

I  find  that  this  case  was  commented  upon  by  Sir  W.  Grant  in 
Boehm  v.  Clarke  (l),  with  some  dissatisfaction,  on  the  ground  that 
the  mere  circumstance  of  an  estate  for  life  being  limited  over, 
would  not  alone  be  a  sufficient  indication  of  an  intention  to  confine 
the  failure  of  issue  to  the  life  of  the  person  to  whom  the  subject 
[  '86  ]  18  given  over,  as  of  course  it  would  *not,  because  nothing  is  more 
common  than  to  limit  life  estates  after  estates  tail.  In  Barlow  v. 
Salter  (2),  Sir  W.  Grant  corrected  himself,  observing  that  he  did 
not  notice  on  the  former  occasion,  that  all  the  estates  limited  over 
were  life  estates,  and  therefore  it  was  not  considered  that  an 
indefinite  failure  of  issue  was  contemplated;  and  he  recognised 
the  rule  in  Barlow  t.  Salter  (a),  where  the  gift  over  was  to  Catherine 
and  several  other  persons,  *'  Catherine's  part  only  for  life,  and  her 
part  to  be  divided  between  the  survivors,"  by  saying,  "  How  can 
the  circumstance  of  giving  her  a  life  estate  in  her  part  show  an 
intention  to  use  the  words  '  dying  without  issue '  in  any  restricted 
sense?  Where  nothing  but  a  life  interest  is  given  over,  the 
failure  of  issue  must  necessarily  be  intended  a  failure  within  the 
compass  of  that  life ;  but,  where  the  entire  interest  is  given  over, 

(1)  9  Vee.  682.  (3)  Stated  30  R.  B.  851  (17  Vee.  479). 

(2)  17  Ves.  483,  see  30  R.  B.  851. 
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the  mere  circomstance  that  one  taker  is  confined  to  a  life  interest,   qbbbnwood 

furnishes  no  indication  of  an  intention  to  make  the  whole  bequest      VEmDOK. 

depend  upon  the  existence  of  that  person,  at  the  time  when  the 

event  happens  on  which  the  limitation  over  is   to  take  effect. 

When  a  remainder  for  life  has  been  limited  after  an  estate  tail, 

it  never  was  argued,  that  an  estate  tail  could  not  really  be  meant 

to  be  given,  because  of  the  improbability  of  intending  a  personal 

provision  for  one  person  after  the  indefinite  failure  of  issue  of 

another.    The  failure  may  happen  during  the  life,  and  that  chance 

is  what  is  given  to  the  remainderman  for  life.     So  here,  if  Catherine 

shall  be  living  when  the  issue  fails,  she  will  take  a  life  interest ; 

but  the  bequest  over  is  still  to  take  place  when  the  failure  of  issue 

shall  happen,  whether  Catherine  shall  be  then  living  or  not.    If 

there  is  any  case  which  has  ascribed  to  the  circumstance  of  a 

devise  over  for  life  the  effect  here  contended  for,  I  must  beg  leave 

to  doubt  the  soundness  of  the  decision:"  and  then  he  explains 

Traffbrd  v.  Boehm  (1),  ♦by  saying,,  it  must  be  taken  to  have  been       [  •87  ] 

decided  on  the  principle  of  nothing  but  life  interests  being  given. 

There  is  also  the  case  of  Murray  v.  Addenbrook  (2),  in  which 
an  annuity  was  given,  on  the  death  of  the  first  annuitant,  "  for 
the  use  and  benefit  of  the  eldest  surviving  son  lawfully  begotten 
of  Sir  John  Murray,  and  failing  the  male  issue  lawfully  begotten 
of  the  said  Sir  John  Murray,  to  the  daughters  lawfully  begotten  of 
the  said  Sir  John  Murray  living  at  the  demise  of  such  male  issue, 
in  equal  proportions."  Lord  Lyndhurst,  in  that  case,  having 
relied  on  other  indications  in  the  will,  as  proving  that  there  was 
no  intention  to  point  to  an  indefinite  failure  of  issue,  observed, 
''Besides,  the  gift  is  to  the  daughters  living  at  the  demise  of 
such  male  issue.  The  testator  contemplated,  therefore,  that  the 
daughters  would  be  living  at  the  time  when  the  failure  of  male 
issue,  which  was  present  to  his  mind,  was  to  take  place ;  he  con- 
templated, that  the  failure  of  which  he  spoke  would  take  place  in 
the  lifetime  of  the  daughters.  It  is  not  reasonable,  therefore,  to 
suppose  that  he  contemplated  a  general  failure  of  issue."  Those 
observations  apply  also  to  the  case  now  before  me.  The  testator 
here  contemplated,  that  some  of  the  legatees  would  be  living  at 
the  time  when  the  failure  of  issue,  to  which  he  referred,  should 
take  place;  and,  therefore,  it  is  not  reasonable  to  suppose,  that 
he  intended  to  refer  to  a  general  failure  of  issue. 

In  some  of  the  cases  on  this  subject  the  limitation  over  was  for 
(1)  3  Atk.  440.  (2)  28  R  B.  144  (4  Buss.  407). 
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Greenwood   life  only ;  in  others  the  limitation  has  been  of  the  whole  interest 

VBiuioN.      *o  s^c^  persons  only  as  should  be  surviving  at  the  death  of  the 

previous  taker  and  the  failure  of  his  issue.    And,  whenever  there 

is  a  clear  intention  to  benefit  the  ultimate  devisees  personally,  the 

same  rule  is  observed :    for  it  is  unreasonable  to  hold  that  the 

[  '88  ]  words  "  dying  without  ♦issue  "  in  such  cases  can  mean  that  the 
ultimate  devisees  are  only  to  take  after  a  general  failure  of  issue, 
because  then  in  many  instances  it  would  be  impossible  that  they 
could  live  long  enough  to  take  anything. 

If  that  be  the  rule  in  cases  of  a  far  weaker  character  than  this 
with  regard  to  the  first  limitations  in  the  will,  I  am  entitled  to 
call  in  aid  the  clear  gift  in  fee  in  this  case,  the  question  being, 
not  whether  I  am  to  hold  that  there  is  a  gift  for  life  to  this  person 
with  a  gift  over  to  his  issue  by  implication,  but  whether  I  am  to 
cut  dowi}  the  clear  gift  in  fee  to  him,  by  holding  that  the  testator 
contemplated  an  indefinite  failure  of  issue,  and  so  reduced  the 
estate  in  fee  which  he  had  previously  given  him  to  an  estate  tail. 
I  think  that  this  case  is  stronger  than  the  other  cases  which 
have  been  cited.  In  Candy  v.  Campbell  {^\  the  question  was  not 
whether  the  limitation  over  implied  an  indefinite  failure  of  issue, 
but,  the  first  taker  having  clearly  an  absolute  interest  given  to 
her,  with  a  direction  to  have  it  settled,  and  a  gift  over  of  this 
kind,  the  question  was,  whether  the  gift  over  was  void  for  remote- 
ness ;  and  it  was  held  to  be  so,  and  necessarily,  because  it  would 
be  within  the  rule  against  perpetuities ;  for  the  gift  over  was,  in 
default  of  issue,  to  the  nephews  and  nieces  of  the  testator  who 
should  be  living  at  the  time,  which  might  have  suspended  the 
estate  for  more  than  the  period  of  a  life  in  being  and  twenty-one 
years  after,  for  the  testator  had  brothers  and  sisters  living,  who 
might  have  children  born  more  than  twenty-one  years  after  his 
death,  and  thus  the  failure  of  issue  contemplated  might  take  place 
at  a  period  beyond  the  legal  limit.  The  question  whether  or  not 
the  estate  is  to  be  turned  into  an  estate  tail  is  very  different  from 
the  question  whether  or  not  the  first  gift  is  to  take  effect  absolutely 

[  *8»  ]  on  ♦the  ground  of  the  limitation  over  being  void.  Suppose  that  a 
testator  has  given  a  clear  estate  in  fee  simple,  and  has  provided, 
that,  if  the  devisee  in  fee  should  die  without  issue  twenty-five 
years  afterwards,  the  property  should  go  over,  it  would  be  difficult 
to  say  that  such  a  gift  over  would  cut  down  the  previous  limitation 
to  an  estate  tail,  although  the  limitation  oyer  would  be  void ;  for 
(1)  37  E.  R.  169  (2  CI.  &  Fin.  421). 
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it  would  be  strange  to  hold  that  the  words  **  dying  without  issue  "    greenwood 
would  there  mean  an  indefinite  failure  of  issue,  the  testator  having      vebdok. 
himself  said  that  it  was  to  be  within  twenty-five  years. 

In  this  case  the  failure  of  issue  mentioned  in  the  gift  over  points 
to  a  period  plainly  within  the  legal  limits.  It  is  to  ''the  then 
surviving  legatees,  share  and  share  alike."  All  of  these  are  persons 
then  living  and  named  in  the  will. 

The  true  construction  is  a  gift  to  John  Yerdon,  the  son,  in  fee 
simple,  and  if  he  die  without  issue  during  the  period  of  the  lives  of 
the  legatees,  or  any  of  them,  to  such  surviving  legatees.  I  think 
that,  under  these  circumstances,  it  is  not  reasonable  to  hold  that 
the  testator  intended  a  general  failure  of  issue. 

There  is  one  case,  Wfight  v.  Pearson  (l)^  which  offers  some 
diflSculty.  In  that  case  there  was  a  limitation  over  on  failure  of 
issue  to  the  testator's  five  grandchildren,  or  such  of  them  as  should 
be  then  living,  which  is  exceedingly  near  to  this  case ;  but  though 
the  Lord  Keeper  seems  to  have  thought  that  this  conferred  an 
estate  tail  on  the  first  taker,  with  remainder  to  the  grandchildren 
in  fee,  the  case  did  not  turn  upon  that.  And  another  construction 
was  possible,  namely,  that,  if  any  grandchildren  or  grandchild 
should  be  living  at  the  termination  of  the  estate  tail,  there  *was  a  [  *90  ] 
gift  to  the  survivors  in  fee ;  but  if  none  should  be  then  surviving, 
there  was  a  gift  to  all  in  fee. 

The  answer  to  this  special  case  must  be,  that,  under  the  will  of 
John  Yerdon,  John  Yerdon  the  son  took  an  estate  in  fee  simple, 
subject  to  be  defeated  by  an  executory  devise  in  the  event  of  his 
dying  without  issue  living  at  the  death  of  the  last  surviving  legatee, 
and  there  being  issue  living  at  that  period,  the  estate  in  fee  became 
absolute. 


In  re  lord.  1854. 

(1  Kay  &  J.  90—97.)  i^26. 

The  1 2th  section  of  the  Common  Law  Prooedure  Act,  1854,  authorised 
the  Court  to  appoint  an  umpire  in  an  arbitration  which  was  commenced 
before  the  passing  of  the  Act. 

(1)  1  Eden,  119. 
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1864.  BUTT  V.  MONTEAUX. 

Nov^l.       ^j  ^^y  ^  J  98—124  ;  S.  C.  24  L.  J.  Ch.  99 ;  3  W.  R.  82 ;  3  Eq.  Rep. 
Wood,  V.-C.  ^^  T.  0.  S.  106.) 

[  ^8  ]  An  association  was  formed  which,  by  its  prospectus  and  statutes,  pi 

to  be  a  9ociSte  en  commandite,  having  its  seat  in  Paris,  but  which  wa£ 
carried  on  exclusively  in  England  (the  naming  Paris  as  its  sea 
merely  colourable,  and  with  a  view  to  make  the  association  an  ] 
partnership  with  limited  liability,  similar  to  the  partnership  en  c(mi\ 
usual  in  France).  A  bill  was  filed  on  behalf  of  the  shareholders 
association  against  the  conseU  de  surveillance  and  the  gerant, 
account  and  payment,  and  to  have  the  partnership  property  secured 
statutes  contained  the  provisions  usual  with  sodetes  en  commandite 
absolute  limitation  of  liability  of  all  members  who  should  not  comp 
their  character  of  simple  commanditaireSt  and  for  making  the  share 
*  able  to  bearer.  The  number  of  shareholders  considerably  exceeded  t' 
five.  It  did  not  appear  that  the  Company  was  registered  under  t 
7  &  8  Yict.  c.  110.  A  demurrer  was  overruled,  it  appearing  by  tl 
that  the  defendants  had  obtained  the  plaintiff's  money  upon  the  faith 
representations  contained  in  the  prospectus  and  statutes,  and  inten 
misapply  it. 

The  bill  was  filed  by  twelve  shareholders  of  the  Adelaide 
and  Gold  Company,  on  behalf  of  themselves  and  all  other  pe 
shareholders  in  the  Company  except  the  defendants,  agains 
persons  forming  the  conseil  de  swiTPiUance  of  the  Company 
the  gerant  and  secretary  of  the  Company. 

The  bill  stated,  that,  in  the  latter  part  of  the  year  1852,  thr 
the  defendants  were  proprietors  of  certain  lands  in  the  vicini 
the  city  of  Adelaide,  in  South  Australia,  and  for  the  acquiring 
selling  the  said  lands  and  other  lands,  and  auriferous  and  c 
mines,  in  Australia,  and  for  the  purpose  of  working  the  said  1 
and  mines  for  profit,  they  and  certain  other  persons  (includinj 
the  other  defendants)  conceived  the  design  of  associating  and  f< 
ing  a  Joint-stock  Company,  consisting  of  themselves  and  others  ; 
that,  in  December,  1852,  a  prospectus  was  issued  by  the  auth( 
of  the  defendants,  for  the  purpose  of  inducing  persons  to  bee 
shareholders  in  the  proposed  association  or  Joint-stock  Compan 

This  prospectus,  which  the  bill  set  out  in  full,  was  in  Engl 
and  was  headed  as  follows : 

'*  Adelaide  Land  and  Gold  Company. 

[  '99  ]  "  Capital,  150,000Z. ;  in  75,000  shares  of  21.  each.    To  *be  ] 

in  full  on  allotment,  without  further  liability.  The  Company  t( 
established  in  France  as  a  societe  en  commandite^"  It  then  c 
tained,  under  the  heading  "  Conseil  ds  Surveillance^'  the  names 
nine  of  the  defendants ;  two  of  whom  it  described  as  resident 


VOL.  cm.]  1854.    CH.     1  KAY  &  J.  99—100.  2£ 

Paris,  and  the  rest  in  London  or  Australia.  It  named  firms  in  Butt 
London  and  persons  in  Paris  as  bankers,  and  represented  the  monteaux. 
association  as  having  offices  in  both  cities.  It  then  proceeded  to 
state  that  the  Company  was  formed  for  the  purpose  of  purchasing 
and  acquiring  land  and  gold  and  other  ores  in  South  Australia,  to 
be  worked,  let  on  royalty,  leased,  or  otherwise  disposed  of ;  that  the 
promoters  had  made  arrangements  for  the  purchase  of  some  large 
and  valuable  tracts  of  mineral  and  other  lands ;  and  that  various 
properties  had  been  purchased  for  17,000  shares  of  the  present 
Company,  and  a  royalty  of  one-tenth  for  gold  and  one-fifteenth  for 
other  minerals ;  that  the  capital  of  the  Company  would  be  divided 
into  75,000  shares  of  2Z.  each,  a  portion  of  which — not  less  than 
one-third — would  be  reserved  for  allotment  in  England ;  and  that 
the  management  of  the  affairs  of  the  Company  would  be  confided 
to  the  giranty  acting  under  the  immediate  supervision  of  the  conseil 
de  surveillance.  It  also  stated  that  power  would  be  taken  in  the 
statutes  to  increase  the  capital,  with  the  consent  of  the  shareholders. 
The  bill  then  proceeded  to  state  that  the  prospectus,  with  a  form 
of  application  for  shares  annexed,  was  by  the  authority  of  the 
conseil  de  evrvetUance,  advertised  in  the  public  papers  and  exten- 
sively circulated;  that  three  of  the  plaintiffs  and  other  persons 
applied  for  shares,  and  75,000  shares  were  allotted  among  the 
applicants ;  and  that  in  January,  1853,  the  statutes  of  the  Company 
were  drawn  up  and  executed  in  France  by  the  several  parties  thereto 
(who  comprised  the  gerant  and  eight  of  the  conseil  de  surveillance) ; 
and  such  statutes  were,  for  the  purposes  in  "^the  bill  mentioned,  [  *ioo  ] 
drawn  up  in  the  French  language.  The  material  provisions  of  these 
statutes  are  contained  in  the  following  passages,  extracted  from  the 
English  version  set  out  in  the  bill : 

*'  Title  1.  Formation  of  the  Company,  its  Seat,  its  Object,  its 

Duration. 

"  Art.  Ist.  It  [sic]  is  hereby  formed  a  Company  en  commandite 
(that  is  to  say,  with  sleeping  partners),  and  by  shares,  between 
Mr.  Charles  Stewart,  on  the  first  part ;  and  on  the  other  part,  1st, 
(eight  of  the  conseil  de  sarveHlance.  nominatim)  parties  to  these 
presents  in  quality  of  promoters  (shareholders,  founders) ;  and, 
2ndly,  all  the  other  persons,  who,  in  quality  of  mere  sleeping 
partners  {simples  commanditaires),  are  now  or  shall  hereafter  become 
subscribers  for  or  holders  of  shares,  and  who,  by  the  mere  fact 
thereof,  shall  be  deemed  to  have  adhered  to  the  present  statutes. 
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Butt        Mr.  Charles  Stewart  is  the  sole  responsible  manager  (liable).     The 

MoNTBAux.    other  partners,  as  mere  sleeping  partners,  cannot  be  liable  in  the 

present  association  but  for  the  amount  of  the  shares  of  interest 

therein  belonging  to  them,  and  cannot  in   any  case  incur  any 

personal  liability. 

**  Art.  2nd.  The  Company  is  formed  for  the  purpose  of  acquiring 
and  selling  lands  and  auriferous  and  other  mines  in  Australia,  and 
working  the  same,  either  directly  through  the  agents  of  the  Company, 
or  indirectly,  by  letting  or  leasing  the  same,  or  otherwise,  and  for 
the  purchase  and  sale  of  gold  and  other  metals,  and  of  gold  ores  and 
other  ores. 

"  Art.  8rd.  The  Company  will  take  the  name  of  *  Mines  d'Or 
d'Australie : '  (Gold  Mines  of  Australia)  (Adelaide  Land  and 
Auriferous  Mines  Company).  The  name  of  the  firm  is  Charles 
Stewart  &  Co. 

"  Art.  4th.     The  seat  of  the  society  is  in  Paris. 

r  101  ]       <<  Title  2.  Capital  of  the  Company,  Shares  of  Interest,  Constitution. 

"  Art.  7th.  The  capital  of  the  Company  is  fixed  at  8,750,000 
francs,  and  divided  into  75,000  shares  of  50  francs  each.  The 
shares  shall  be  to  bearer.  The  capital  of  the  Company  can  be 
increased,  from  time  to  time,  in  the  proportions  of  the  extensions 
deemed  necessary  for  the  interests  of  the  Company,  to  the  amount 
of  25,000,000  of  francs,  on  the  proposition  of  the  manager,  and 
with  the  approbation  of  the  general  meeting  of  the  shareholders. 

"  Art.  9th.  The  shares  forming  the  capital  of  the  Company,  after 
setting  apart  those  subscribed  for  by  the  manager,  and  those 
attributed  to,  and  which  form  the  consideration  of  what  is  brought 
and  made  over  to  the  Company,  shall  be  immediately  issued  to  be 
subscribed  for. 

"Art.  10th.  The  Company  shall  be  constituted  after  all  the 
shares  so  remaining  to  be  disposed  of  shall  have  been  subscribed 
for,  which  will  be  verified  by  a  declaration  of  the  manager,  to  be 
made  en  suite  of  these  presents. 

''  Title  8.  Bights  of  the  Shareholders. 

"  Art.  11th.  Each  share  gives  a  right  1.  ;to  a  proportional  part 
of  the  assets  of  the  Company ;  2.  to  interest ;  8.  to  dividends. 
The  whole  as  it  is  hereinafter  settled.  Out  of  the  net  profits 
realised  there  will,  first  of  all,  be  paid  to  the  shareholders,  on  the 
5th  day  of  January  in  every  year,  if  possible,  interest  at  the  rate  of 
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five  per  cent.     The  surplus  of  the  said  net  profits  shall  be  distri-        butt 
buted  as  follows :  Two  per  cent,  shall  be  attributed  to  the  manager,    montkaux. 
Three  per  cent,  can  be  divided  in  the  whole,   or  part  thereof, 
amongst  such  of  the  agents  and  servants  of  the  Company  as  shall 
have  distinguished  themselves  by  their  zeal  and  the  usefulness  of 
their  services.     Ten  per  cent,  shall  be  set  apart  as  a  reserve  fund, 
to   be  raised  to  the  extent  of  one-fourth  of    the  capital  of  the 
Company.     The  surplus  of  the  *profit8,  after  the  above-mentioned       [  ♦102  ] 
appropriations,  shall  be  distributed  amongst  the  shareholders  by 
way  of  a  dividend. 

"  Title  4.  Of  the  Manager. 
''Art.  15th.  The  affairs  of  the  Company  are  managed  and 
administered  by  a  responsible  manager.  The  manager  administers 
alone  the  affairs  of  the  Company.  He  represents  the  Company 
actively  and  passively  in  every  respect ;  in  that  regard  he  is  invested 
with  the  most  extensive  powers.  The  manager  concurs  in  all 
friendly  or  judicial  compositions  and  contrats  d*union  (joint-agree- 
ment of  creditors  against  a  debtor).  The  manager  acts  before  the 
courts  of  justice  as  plaintiff  and  as  defendant,  as  the  case  may  be. 
He  makes  compromises,  selects  arbitrators  in  the  first  and  last 
resort,  and  arranges  all  disputes.  He  has  the  signature  of  the 
firm,  but  he  cannot  use  it  otherwise  than  for  the  requirements  of 
the  Company.    He  is  to  reside  at  the  seat  of  the  Company. 

"  Title  5.  Of  the  Conaeil  de  Surveillance. 

"  Art.  20th.  There  will  be  a  conseil  de  swveUlance  (council  of 
supervision),  composed  of  nine  members  taken  from  among  the 
shareholders  in  the  Company,  and  elected  at  the  general  meeting. 

"  Art.  2lBt.  For  the  first  time,  and  by  an  exception  for  the  three 
first  years,  the  conseil  de  sui-veiUance  is  composed  as  follows": 
(Then  followed  the  names  of  the  nine  defendants  named  in  the 
prospectus  as  forming  the  conseil  de  surveillance.) 

''  Art.  26th.  The  conseil  de  surveillance  meets  for  the  verification 
of  the  accounts,  which  are  presented  to  it  every  month  by  the 
manager.  And  it  meets,  moreover,  whenever  the  manager  requests 
it,  stating  his  motives. 

''  Art.  27th.  The  conseil  de  surveillance  usually  meets  at  the  seat 
of  the  Company  in  Paris,  but  it  can  delegate  several  of  its  members 
(the  number  not  being  less  than  "^three),  for  the  purpose  of  super-       ^ 
vising  and  inspecting  the  accounts   of    the  Company,  either  in 
London  or  in  the  very  centre  of  the  operations  at  Adelaide. 
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Butt  ''Art.   28th.    The  functions  of  the  conseil  de  surveUlanee   are 

MoNTKAuz.  entirely  foreign  to  the  management  of  the  Company.  They 
consist :  1.  In  taking  cognisance  of  the  accounts  of  the  Company, 
which  are  submitted  to  it  by  the  manager,  and  in  examining  and 
verifying  those  accounts  every  month ;  2.  In  hearing  the  annual 
report  of  the  manager  on  the  situation  of  the  Company,  all  the 
communications  which  he  may  have  to  make,  and,  lastly,  his 
propositions  for  the  fixing  of  a  dividend;  8.  In  looking  to  the 
carrying  into  execution  of  the  statutes;  4.  In  presenting  to  the 
general  meeting  a  report  on  the  operations  of  the  manager  after 
the  presentation  of  the  annual  balance-sheet ;  5.  In  giving  advice 
as  to  the  declaration  of  a  dividend.  The  whole  without  compro- 
mising the  quality  of  sleeping  partners  of  each  of  its  members. 

"  Art.  SOth.  The  manager  will  appoint,  at  the  expense  of  the 
Company,  a  secretary,  residing  in  Paris  at  the  seat  of  the  Company. 
That  secretary  shall  act  as  a  medium  between  the  conseil  de 
surveillance  and  the  manager,  when  the  latter  shall  not  be  present, 
at  such  of  the  sittings  of  the  conseil  which  may  take  place  in  Paris. 

**  Title  6.  Of  the  General  Meetings. 

''Art.  88rd.  The  general  meetings  shall  be  held  every  year  at 
the  seat  of  the  Company,  in  Paris,  in  the  course  of  the  month  of 
April 

"  Art.  40th.  The  general  meetings,  lawfully  convened,  make,  but 
only  on  the  proposition  of  the  manager,  modifications  and  altera- 
tions in  the  statutes,  namely,  they  decide  on  the  extensions  of  the 
operations  of  the  Company,  on  the  increase  of  its  capital,  and  on 
the  creation  of  new  shares. 

"  Art.  48rd.  The  resolutions  of  the  general  meetings,  come  to  in 
conformity  with  the  statutes  of  the  Company,  bind  all  the  partners, 
absent  or  present. 

[  104  ]  «<  Title  7.  Of  the  Dissolution  and  of  the  Liquidation  of  the 

Company. 

"  Art.  47th.  All  difficulties  between  the  partners,  either  during 
the  existence  of  the  Company  or  on  its  liquidation,  but  always  in 
respect  to  concerns  with  the  Company,  shall  be  submitted  to 
arbitrators  in  Paris.  The  arbitrators'  tribunal  shall  be  composed 
of  three  persons,  deciding  by  the  majority  of  votes.  If  those 
difficulties  arise  between  the  manager  and  the  sleeping  partners, 
one  of  the  arbitrators  shall  be  named  by  the  manager,  the  other  by 
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sleeping  partners,  and  the  third  by  the  two  first-named.  In  butt 
default  of  nomination  by  the  parties,  or  in  default  of  the  two  first-  monteaux. 
named  arbitrators  agreeing  on  a  third  one,  that  third  one  shall  be 
named  by  the  Tribunal  of  Commerce  of  the  Seine,  at  the  request  of 
the  first  petitioning  party.  The  conseil  de  surveillance  for  the  time 
being,  when  such  differences  shall  arise,  shall  exclusively  represent, 
either  as  plaintiffs  or  as  defendants,  the  sleeping  partners,  who,  in 
giving  them  from  this  day  that  agreed  authority,  renounce  the 
exercise  of  any  individual  action." 

The  bill  then  stated,  that,  upon  the  execution  of  the  statutes, 
shares  in  the  Company  were  prepared  to  be  issued ;  that  33,000 
shares  were  taken  up,  and  deposits  to  the  amount  of  66,000Z.  and 
upwards  paid  thereon,  at  the  rate  of  22.  per  share ;  and  that  the 
plaintiffs  were  all  holders  of  shares,  upon  which  such  deposits  had 
been  paid,— three  of  the  plaintiffs  being  allottees,  and  the  rest 
purchasers  for  value  of  the  shares  so  held  by  them  respectively ; 
that,  in  May,  1853,  the  Company  commenced  carrying  on  business 
in  South  Australia,  the  several  persons  named  in  the  prospectus 
and  statutes  undertaking  the  offices  therein  ascribed  to  them  ;  that 
the  defendants;  the  conseil  de  surveillance,  had  possessed  themselves 
of  all  the  land  and  effects  of  the  Company,  and,  in  particular,  of  the 
66,0002.,  and  retained,  *iointly,  with  the  gerant,  in  their  exclusive  L  *105  ] 
control  all  the  deeds  and  papers  of  the  Company. 

It  further  appeared,  from  the  statements  of  the  bill,  that,  at  a 
general  meeting  of  the  Company,  held  in  Paris  in  April,  1854,  and 
attended  by  certain  shareholders  on  behalf  of  the  plaintiffs,  there 
was  read  in  French  a  report  of  the  gerant,  in  which  he  stated  inter 
alia,  that,  1,215  shares  having  been  offered  to  him  at  12.  per  share, 
he  had  purchased  them  on  behalf  of  the  Company ;  that  the  share- 
holders who  attended  at  the  meeting  on  behalf  of  the  plaintiffs  asked 
for  the  production  of  all  the  books,  papers,  and  accounts  of  the 
Company;  but  the  meeting  determined  that  their  request  should 
not  be  complied  with:  upon  which  those  shareholders  protested 
against  the  approval  of  the  accounts,  and  retired. 

The  28th  paragraph  of  the  bill  was  then  as  follows : 

**  The  plaintiffs  charge  that  the  defendants,"  the  conseil  and 
gerant  of  the  Company,  **  have  ceased  to  carry  on  and  are  not  now 
carrying  on  the  business  of  the  said  association  or  Company  for  the 
purposes  for  which  the  said  association  or  Company  was  formed, 
but  that  the  said  last-named  defendants  have  applied  and  threaten 
and  intend  to  continue  to  apply  the  moneys  and  effects  of  the  said 
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Butt  association  to  purposes  altogether  inconsistent  with  its  statutes  and 
MoNTBAux.  rules,  and  inconsistent  with  the  purposes  for  which  it  was  formed  ; 
and  the  said  moneys  and  efifects  have  not  in  fact  been  employed,  or, 
at  all  events  to  a  very  trifling  extent,  in  working  lands  or  mines  in 
South  Australia;  but  the  last-named  defendants  have  used  and 
expended,  and  threaten  and  intend  to  continue  to  use  and  expend 
the  money  subscribed  by  the  shareholders  in  the  said  association  or 
Company,  in  loans  and  other  unauthorised  and  improper  investments, 
and  in  speculations  in  the  purchase  and  sales  of  lands  situate  in 
[  *106  ]  South  Australia  "^and  elsewhere ;  and  the  plaintiffs  charge  that  no 
lands  have  hitherto  been  or  are  now  intended  to  be  worked  by  the 
said  last-named  defendants,  except  to  a  very  small  extent,  and  that 
not  as  the  primary  or  one  of  the  primary  objects  of  the  said 
association  or  Company,  but  merely  as  a  secondary  object,  and  with 
a  view  of  increasing  the  price  to  be  obtained  for  such  lands  on  a 
resale  ;  and  that  such  neglect  of  working  the  said  lands  is  contrary 
to  the  purposes  or  one  of  the  purposes  for  which  the  said  association 
or  Company  was  formed,  and  to  carry  out  the  whole  of  which  said 
purposes  the  plaintiffs  and  other  persons  became  shareholders  in 
the  said  association  or  Company;  and  that  the  said  last-named 
defendants  have  applied  and  intend  to  apply  the  lands,  property, 
and  effects  of  the  said  association  or  Company  to  purposes  foreign 
to  the  special  purpose  of  the  said  association  or  Company,  and  for 
their  own  personal  use  and  benefit,  and  not  for  the  benefit  of  the 
said  association  or  Company." 

The  bill  then  charged  that  a  sum  of  11,6682.  9s.  Sd.  debited  to  the 
Company  in  the  balance  sheet  of  the  geranfs  report,  as  a  loan  on 
behalf  of  the  Company,  had  been  advanced  by  the  canseil  to  the 
gerant  for  his  own  private  purposes;  that  1,000  shares  in  the 
English,  Scottish,  and  Australian  Chartered  Bank,  alleged  to  have 
been  deposited  as  a  security  on  the  occasion  of  such  loan,  were  not 
actually  deposited  ;  and  that  the  only  deposit  which  took  place  on 
such  advance  was  a  deposit  of  banker's  receipts  for  payment  of  101. 
on  each  of  the  shares ;  that  such  receipts  were  the  property  of  the 
gerant,  and  represented  shares  in  which  he  was  interested  previously 
to  the  said  deposit,  and  were  deposited  by  him  as  security  for  the 
repayment  of  the  money  due  from  him  on  account  of  such  advance ; 
that  such  receipts  were  an  inadequate  security,  and  liable  to 
forfeiture  in  the  event  of  non-payment  of  calls ;  and  that  since  the 
deposit  two  calls  had  been  made  upon  the  said  shares ;  and  that  such 
advance  was  unauthorised  by  the  statutes  and  rules  of  the  Company. 
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The  bill  further  charged,  that  the  affairs  of  the  Company  had  not  butt 
been  carried  on  in  accordance  with  the  terms  of  the  statutes,  and,  monteaux. 
in  particular,  that  no  declaration  was  made,  or  could  ever  have  been  [  107  ] 
truly  made,  in  pursuance  of  the  10th  article  of  the  statutes ;  that 
the  defendant  Stewart,  as  gerant,  did  not  reside  at  Paris,  in  pur- 
suance of  the  18th  article ;  that  the  conseil  de  surveillance  did  not 
make  Paris  its  usual  place  of  meeting,  in  pursuance  of  the  27th 
article ;  and  that,  in  answer  to  a  question  addressed  on  behalf  of 
the  plaintiffs  to  the  board  of  the  general  meeting,  held  at  Paris,  in 
April,  1854,  the  said  board  stated,  and  the  fact  was,  that  the  conseil 
de  suireUUmce  had  never  met  in  Paris,  and  that  the  conseil  de  sur- 
veiUance  did  not  look  to  the  carrying  out  of  the  statutes,  in  pursuance 
of  the  8rd  head  of  the  28th  article  of  the  statutes. 
The  82nd  paragraph  of  the  bill  was  in  these  words  : 
''The  plaintiffs  charge  that  the  defendants,"  the  conseil  and 
geranty  ''have  actually  received  the  said  sum  of  66,000Z.  and 
upwards,  and  that  there  have  also  come  to  the  hands  of  the  said 
last-named  defendants  large  sums  of  money  on  account  of  the  sale 
or  of  the  rents  or  profits  of  lands  belonging  to  the  said  association 
or  Company,  and  otherwise  in  respect  of  the  business  of  the  said 
association  or  Company ;  and  that  the  said  last-named  defendants 
have,  out  of  the  monies  belonging  to  the  said  association  or  Company, 
advanced  to  themselves  and  others  sums  of  money,  for  the  purposes 
of  payment  of  deposits  upon  shares  in  the  said  association  or  Com- 
pany; and  that  the  said  last-named  defendants  have  applied  to 
their  own  use  large  sums  of  money  belonging  to  the  said  association  ; 
and  in  particular  that  they  have  advanced,  by  way  of  loans  to 
themselves  and  others,  considerable  sums  of  money,  forming  part 
of  the  said  sum  of  66,0002.  or  of  the  other  monies  of  the  said 
association,  ♦and  have  applied  the  same  for  their  own  private  [  'los  ] 
purposes ;  and  that  they  remitted  only  a  very  inconsiderable  portion 
of  the  said  sum  of  66,000Z.  and  other  monies  of  the  said  association 
or  Company  to  Australia ;  and  that  they  have  not  hitherto  accounted 
and  they  refuse  to  account  for  the  same ;  and  that  they  ought  to  be 
charged  therewith  in  the  accounts  hereinafter  prayed." 
The  84th  paragraph  of  the  bill  contained  this  charge : 
"That  the  said  Adelaide  Land  and  Gold  Company  is  not  a 
foreign  association  or  Company,  and  that  it  is  not  locally  situated  at 
Paris ;  and  that  the  rights  of  the  shareholders  ought  not  to  be 
determined  by  the  law  of  France  ;  and  that  the  naming  Paris  as  the 
seat  of  the  said  society  in  the  said  statutes  was  merely  colourable, 
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Butt  and  neither  did  nor  does  bind  the  shareholders  in  the  said  associa- 
MoNTEAux.  tion  or  Company  ;  and  that  the  same  was  done  with  a  view  to  make 
the  said  society  in  effect  an  English  partnership  with  limited 
liability  of  the  partners,  similar  to  the  partnership  en  commandite 
or  the  socUth  anonymes,  which  are  usual  and  legal  in  France  and 
other  foreign  countries,  but  are  associations  and  Companies  wholly 
unknown  to  the  common  and  statute  law  of  England  '* ;  and  the 
plaintiffs  charged  that  there  never  had  been  any  office  or  place  of 
business  of  the  Company  in  Paris  or  elsewhere  in  France,  and  that 
all  the  business  of  the  Company  had  always  in  fact  been  and  was 
now  transacted  either  in  London  or  in  South  Australia ;  and  that 
the  books  and  accounts  of  the  Company  had  always  been  and  were 
now  kept  in  London ;  and  that  the  principal  place  of  business  of 
the  said  Company  had  been  and  was  now  in  London ;  and  that  all 
the  meetings  of  the  said  conseil  de  sui-veillance  had  been  held  in 
London ;  and  that  the  gerant,  in  his  instructions  sent  to  South 
Australia,  speaks  of  the  cmiseil  de  surveillance  as  being,  as  in  fact  it 
[  *109  ]  was,  in  England ;  and  that  the  only  meeting  ever  *held  in  Paris 
was  the  meeting  of  April,  1854  :  that  almost  all  the  shareholders  in 
the  said  association  or  Company  were  English  and  not  French 
subjects,  and  resident  in  England ;  and  that  at  such  meeting  in 
Paris,  on  the  27th  day  of  April,  1854,  in  answer  to  questions  put  on 
behalf  of  the  plaintiffs,  the  board  stated,  that  the  register  books  of 
the  society,  the  minute  book  of  the  conseil  de  surveiUancey  and  the 
accounts  were  all  in  London  ;  and  that,  though  there  was  an  office 
in  Paris,  the  real  seat  of  the  association  or  Company  was  in  London  ; 
and  that  a  member  of  the  said  board  further  explained  at  the  said 
meeting  that  Paris  had  been  named  as  the  seat  of  the  society, 
because  the  French  law  permitted  the  formation  of  a  soci^te  en  com- 
mandite with  shares,  and  the  law  of  England  did  not  recognise  a 
partnership  so  formed  :  and  the  plaintiffs  charged,  that,  under  the 
circumstances  appearing  in  the  bill,  the  Company  was  not  by  the 
law  of  France  a  French  partnership;  and  that  if  any  question 
relating  to  its  affairs  were  raised  before  any  tribunal  of  justice  in 
France,  the  law  of  France  would  oblige  such  tribunal  to  refuse,  and 
such  tribunal  would  refuse,  to  decide  such  question,  on  the  ground 
that  the  Company  was  not  in  fact  locally  situated  in  France. 

The  bill  further  charged,  that  the  defendants,  the  conseil  and 
gerant,  had  issued  and  distributed  among  themselves,  for  their  own 
private  use,  shares  upon  which  no  deposit  had  been  paid,  and  had 
sold  a  great  number  of  such  shares,  and  had  applied  the  purchase 
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money  for  their  own  private  benefit ;  and  that  the  issuing  of  such        Butt 
shares  was  a  breach  of  trust,  and  fraudulent  and  void ;  that  the    Monteaux. 
number  of  the  shareholders  in  the  Company  was  very  great,  and 
exceeded  one  hundred ;  and  that  the  defendants  intended,  unless 
restrained,  to  sell  the  1,000  shares  in  the  said  Bank,  and  to  issue 
further  shares  in  the  Company  without  a  deposit. 

The  bill  prayed — 1.  An  account  of  all  moneys  received  by  the       [  i^o] 
defendants  for  the  use  of  the  Company,  and  of  the  application  of 
such  moneys ;    and  that,  in  taking  such  account,  the  defendants, 
the   conseil  de   suireillance  and   gerant,  might    be    charged    with 
the  66,0002.  and  upwards,  and  such  other  sums  of  money  as  they 
might  be  proved  to  have  received,   or  might   have  received,   on 
account  of  deposits  or  otherwise,  on  account  of  the  Company.     2.  A 
similar  account  of  the  losses  and  expenses  incurred  in  consequence 
of  the  fraudulent,  improper,   and   unauthorised  dealings  of    the 
defendants  with  the  moneys,  lands,  and  property  of  the  Company, 
and  which  they  were  liable  to  make  good  ;  and  that  they  might  be 
decreed  to  make  good  the  same  with  interest  at  5Z.  per  cent.,  and 
yearly  rests.     8.  A  declaration  that  the  defendants,  the  coniseil  and 
gerant,  in  purchasing  and  allowing,  or  adopting  and  approving  of 
the  purchase  of  the  1,215  shares,  and  in  advancing  the  sum  to  the 
gerant  by  way  of  loan,  or  allowing  or  adopting  and  approving  of  the 
loan,  and  in  issuing  the  shares  upon  which  no  deposits  had  been 
paid,  and  in  selling  and  disposing  of  such  shares,  were  guilty  of 
breaches  of  trust ;  and,  that  such  purchase  and  loan  and  issuing  of 
shares,  and  selling  and  disposing  thereof,  were  fraudulent  and  void 
as  regards  the  plaintiffs.     4.  That  the  defendants,  the  conseil  and 
geranty  might  be  decreed  to  make  good  the  sum  of  1,215{.  paid  for 
the  purchase  of  the  1,215  shares,  and  might  be  charged  with  interest 
upon  the  1,215/.  at  51.  per  cent.,  and  with  annual  rests.     5.    A 
similar  account  of  the  shares  issued   by  the  defendants   without 
deposit,  and  of  the  amount  of  the  deposit  which  ought  to  have  been 
paid,  and  of  all  sums  of  money  received  by  the  defendants  upon 
the  sale  of  the  said  shares.     6.  That  the  defendants,  the  conseil  and 
gerant,  might  be  decreed  to  make  good  to  the  Company  the  amount 
of  the  deposits  which  ought  to  have  been  paid  upon  the  shares 
issued  without  a  deposit,  and  all  sums  of  money  received  upon  the 
sale  of  the  said  shares,  with  interest  at  51,  per  cent.,  with  annual 
*rests.     7.  That  the  defendants,  the  conseil  and  gerant^  might  be      [  'i*^  ] 
decreed  to  make  good  to  the  Company  the  sum  of  11,6682.  Ss.  8c2. 
due  from  the  gerant^  and  might  be  charged  with  interest  on  the 
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Butt  money  from  time  to  time  dae  from  bim  at  5{.  per  cent,  with  annual 
MoNTEAux.  rests.  8.  That  the  defendants  might  be  decreed  to  pay  what 
should  be  found  due  from  them  upon  taking  the  accounts,  and  that 
all  the  sums  might  be  properly  secured  for  the  benefit  of  the  Com- 
pany. 9.  A  receiver.  10.  That  the  defendants,  the  members  of 
the  conseil,  might  be  removed  from  being  the  conseil  de  surveillance 
of  the  Company ;  and  that  the  defendant  Stewart  might  be  removed 
from  being  the  manager  or  gerant  of  the  Company ;  and  that  a 
proper  provision  might  be  made  for  the  appointment  of  some 
proper  and  duly  qualified  persons  to  act  respectively  as  members  of 
the  conaeU  de  surveillance  and  gerant  or  manager  of  the  Company. 
11.  A  declaration,  that  the  plaintiffs  were  entitled  to  alien  upon  the 
1,000  shares  in  the  Bank,  and  that  the  same  might  be  sold  for  the 
benefit  of  the  plaintiffs.  12.  An  injunction  restraining  the  defen- 
dants from  selling  the  1,000  shares  in  the  Bank,  and  from  issuing 
shares  in  the  Company  to  any  persons  not  then  entitled  thereto,  and 
from  intermeddling  with  the  business  of  the  Company,  and  from 
holding,  receiving,  or  intermeddling  with,  selling,  or  disposing  of 
the  lands,  property,  and  effects  of  the  Company. 

The  defendants  demurred  to  the  bill  for  want  of  equity. 

Mr,  Daniel,  Q.C.,  and  Mr,  Roxburgh  for  the  demurrer : 

This  Company  must  be  either  a  French  Company  or  an  English 
Company. 

If  it  be  a  French  Company,  the  statutes  show  that  the  remedy  of 
the  plaintiffs  is  in  France,  and  they  can  have  no  relief  here :  this 
[  '112]       Court  knows  nothing  of  the  oflSces,  and  *has  no  power  to  enforce 
the  duties,  of  gerant  and  conseil  de  sun-eiUance, 

If  it  be  an  English  Company,  the  bill  shows  it  is  illegal.  [On  this 
point  they  cited  Excing  v.  Osbaldiston  (1),  Mitchell  v,  Cockbume  (2), 
Thomson  v.  Thomson  (s).] 
[  11^  ]  Here,  as  in  the  cases  cited,  all  the  rights  on  which  the  plaintiffs 

stand  depend  on  the  legality  of  the  partnership  ;  and  the  partnership 
being  illegal,  the  demurrer  must  be  allowed. 

Mr.  Kolt,  Q.C.,  Mr,  SelwyUf  and  Mr.  E,  li.  Turner,  in  support 
of  the  bill  : 
*     *     Assuming  that  the  Company,  not  being  registered,  is  illegal , 
the  plaintiffs  are  not  the  parties  in  fault.     The  case,  as  regards 

(1)  45  K.  R.  9  (2  My.  &  O.  63).  (3)  6  R.  R  151  (7  Ves.  470). 

(2)  2  H.  Bl.  379. 
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registration,  stands  thus:  Representing  the  Company  to  be  e^  society        Butt 
en  commandite,  localised  in  France,  and  subject  to  the  law  of  France,    monteauz. 
the  defendants  induced  the  plaintiffs  *to  become  shareholders.       [^ns] 
Without  the  sanction,  without  the  knowledge  of  the  plaintiffs,  they 
transferred  the  business  of  the  Company  to  England,  and  rendered 
it  liable  to  registration.     As  the  promoters  of  the  Company,  it  was 
the  duty  of  the  defendants  to  have  it  registered,  and  they  have 
failed.     The  necessity  for  registration,  therefore,  and  the  failure  to 
register,  are  alike  the  fault  of  the  defendants.     [On  this  point  they 
cited  PuUford  v.  Richards  (i)  and  Sharp  v.  Taylor  (2).] 

Mr.  Daniel,  Q.C.,  in  reply,  [cited  Blundell  v.  Winsor  (3)]:  [  i*^  ] 

The  argument  built  upon  Sharp  v.  Taylor  presumes  the  relation-  l  117  ] 
ship  of  trustee  and  cestui  que  trust,  at  which  the  Court  cannot 
arrive  until  it  has  established  a  partnership.  Here  the  very  object 
of  the  parties  in  establishing  this  partnership  is  illegal,  being,  as 
stated  in  the  34th  paragraph  of  the  bill,  *'  to  make  the  society  in 
effect  an  English  partnership  with  limited  liability  of  the  partners, 
similar  to  the  partnership  en  commandite  or  societes  anonymes 
which  are  usual  and  legal  in  France  and  other  foreign  countries, 
but  are  associations  and  Companies  wholly  unknown  to  the  com- 
mon and  statute  law  of  England."  To  such  a  partnership,  Sir 
William  Grant's  remark  in  Thomson  v.  Thomson  (4)  is  applicable : 
''You  cannot  stir  a  step  except  through  the  illegal  agreement ;  and 
it  is  impossible  for  the  Court  to  enforce  it." 

Vice-Chancbllor  Sir  W.  Page  Wood: 

There  has  been  an  extremely  ingenious  argument  in  support  of 
the  demurrer  to  this  bill ;  but  I  think,  that,  when  the  whole  bill  is 
examined,  a  good  deal  of  that  argument,  although  it  at  first  created 
some  diflSculty  in  my  mind,  is  beside  the  question  I  have  to  try  in 
the  cause. 

The  bill,  as  I  understand  it,  is  this — The  plaintiffs  aver,  first  of 
all,  the  issuing  of  a  prospectus  by  the  defendants — they  are  the 
parties  who  issued  the  prospectus,  purporting  to  create  a  society, 
which  is  to  hold  a  capital  of  150,000/.,  in  75,000  shares  of  21.  each, 
to  be  paid  in  full ;  such  society  to  be  established  in  France  as  a 
society  en  commandite.    That  being  done,  the  same  persons,  the 

(1)  99  E.  B.  48  (17  Beav.  87).      (3)  42  R.  R.  242  (8  Sim.  612). 

(2)  78  R.  R.  298  (2  Ph.  801).      (4)  6  R.  R,  152  J  Ves.  478). 


40  1864.     CH.     1  KAY  &  J.  117—119.  [r.r- 

Butt  defendants  and  ^others,  are  parties  to  a  statute  in  France,  which 
MoNT£Aux.  purports  to  establish  the  society  as  a  society  of  that  description ;  and 
L  *n8  ]  when  they  have  done  that  in  pursuance  of  the  statute  and  prospectus, 
they  issue  certain  shares.  Those  shares  are  taken  up  by  some  of 
the  plaintififs.  Others  of  the  plaintiffs,  it  is  true,  have  only  bought 
their  shares  since ;  but,  at  all  events,  three  of  the  plaintiffs  took  up 
certain  shares  in  the  Company ;  and  I  have  only  now  to  consider 
those  shares,  because  the  objection  of  misjoinder,  if  any  such 
objection  could  arise,  could  not  prevail  under  the  recent  alteration 
of  the  practice  of  the  Court.  Then,  these  persons,  having  taken 
up  their  shares,  pay  their  money,  and  there  is  a  charge  that  the 
money  so  paid  has  been  laid  out,  in  effect,  in  purchasing  some 
lands,  although  to  a  very  trifling  extent ;  and  then,  in  the  28th 
paragraph,  the  plaintiffs  charge 

''  That  the  said  last-named  defendants  have  applied  and  intend 
to  apply  the  lands,  property,  and  effects  of  the  said  association  or 
Company  to  purposes  foreign  to  the  special  purpose  of  the  said 
association  or  Company,  and  for  their  own  personal  use  and  benefit, 
and  not  for  the  benefit  of  the  said  association  or  Company."  I  do 
not  there  find  a  special  charge  that  the  defendants  had  become 
possessed  of  the  funds,  but  I  find  it  afterwards  in  the  S2nd 
paragraph  : 

**  The  plaintiffs  charge  that  the  defendants  '*  (naming  them) ''  have 
actually  received  the  said  sum  of  66,000{.  and  upwards,  and  that 
there  have  also  come  to  the  hands  of  the  said  last-named  defen- 
dants large  sums  of  money  on  account  of  the  sale  or  of  the  rents  or 
profits  of  lands  belonging  to  the  said  association  or  Company,  and 
otherwise  in  respect  of  the  business  of  the  said  association  or 
Company."  Then  the  prayer  of  the  bill  is  simply  for  an  account 
from  the  defendants  of  all  monies  which  they  have  received  to  the 
use  of  the  said  Adelaide  Land  and  Gold  Company  ;  to  make  them 
pay  those  monies  ;  to  have  an  account  of  all  losses ;  to  make  the 
defendants  answerable  for  them ;  and  then  to  have  a  receiver 
[  •no  ]  *appointed ;  and  it  also  goes  on  to  pray  for  a  new  gerant  and  for  a 
new  conseil. 

The  position,  therefore,  of  things  is  this — it  is  represented  that 
there  came  out  a  prospectus,  alleging  that  the  shares  were  to  be 
held  in  the  manner  I  have  described,  as  by  a  French  Company ; 
that  the  business  was  to  be  carried  on  in  Australia,  and  lands  to  be 
purchased ;  that  the  defendants  received  large  sums  of  money  on 
that  account ;  that  they  have  purchased  lands ;  that  they  have  had 
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profits  from  those  lands ;  that  they  have  sold  some  of  those  lands  ;  Butt 
and  that  they  intend  to  appropriate  the  produce  to  their  own  montbaux. 
benefit.  Then  there  is  a  charge  that  there  never  was  a  hoase  of 
business  in  Paris  at  all ;  and  that  the  statutes  were  in  fact  merely 
colourable,  for  the  purpose  of  enabling  these  parties  to  establish  a 
society  in  which  the  parties  should  not  be  answerable,  as  they 
would  be  by  the  law  of  England,  beyond  the  amount  of  the 
respective  shares  for  which  they  should  subscribe. 

Mr.  Daniel  truly  says,  there  is  no  averment  that  the  plaintiffs 
were  misled  in  that  respect,  or  that  they  have  lately  discovered  it. 
I  cannot  intend  anything  beyond  what  they  have  averred  ;  but  they 
have  averred  that  the  prospectus  was  issued  with  these  objects,  the 
statute  made  by  these  parties,  and  the  shares  received  after  such 
prospectus  had  been  so  issued,,  and  after  the  statute  had  been  so 
executed,  and  not  until  then. 

Now,  taking  that  state  of  circumstances  alone,  I  apprehend  it 
would  be  very  difficult  for  the  defendants  to  say,  '*  True  it  is,  you 
have  been  inveigled  into  an  association  of  this  description  "  (of 
course,  I  am  speaking  now  for  the  purpose  of  the  demurrer,  and 
am  not  assuming  anything  to  have  been  proved  against  these 
parties),  ''you  have  been  inveigled  by  us  into  a  society  of  this 
description,  which,  according  *to  the  law  of  France,  would  be  legal;  t  *^^  3 
but  we  meant  only  evasively  to  pass  the  statute  in  France,  intend- 
ing to  carry  on  the  whole  business  in  England ;  we  obtained  your 
money  and  purchased  land  as  if  for  the  general  purposes  of  the 
society,  and  we  are  going  to  appropriate  the  whole  of  that  land ; 
and  your  only  remedy,  finding  that  the  object  has  failed,  and  that 
the  society  cannot  be  considered  as  a  legal  society  in  this  country, 
is  to  file  a  bill  to  have  your  money  repaid  in  respect  of  these 
shares." 

I  apprehend  that  the  rights  of  the  plaintiffs  would  go  a  great  deal 
further,  and  that  persons  in  this  position,  whose  money  has  been 
received  for  the  purpose  of  an  association  of  this  description,  would 
not  only  have  a  right  to  a  personal  remedy  against  parties  in  the 
position  of  the  defendants  to  get  back  their  shares,  but  would  have 
a  right  also  as  against  the  lands  so  purchased  in  the  name  of  the 
Company,  either  to  have  them  appropriated  in  the  proper  manner, 
whatever  it  might  be,  with  a  view  to  the  continuance  of  the  Com- 
pany, if  it  could  be  lawfully  continued ;  or,  at  all  events,  to  have 
them  secured  for  the  benefit  of  all  persons  who  so  formed  the 
association  when  the  monies  were  subscribed. 
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HuTT  In  truth,  when  you  look  at  the  prayer  of  the  bill,  it  does  not 

MoNTEAux.  amount  to  more  than  this :  That  the  defendants  are  to  account  for 
all  money  received  for  the  use  of  this  thing  which  is  called,  whether 
legally  or  not,  the  Adelaide  Land  and  Gold  Company ;  and  that 
the  lands,  and  all  the  other  property,  may  be  secured  for  the 
benefit  of  all  the  persons  who  subscribed  together  to  form  the 
Company  under  representations  which  would  not  make  it  inequit- 
able on  their  part,  they  having  done  nothing  illegal.  They  say, 
''  whether  we  are  a  Company  or  not,  whether  we  can  be  continued 
or  not,  we  are  entitled  to  have  the  whole  property  secured.  When 
[  *i2i  J  the  property  is  secured,  we  must  work  *out  our  rights  and  equities 
in  the  best  way  we  can,  either  by  another  suit  or  some  other 
proceeding ;  but,  under  this  suit,  all  we  ask  is  to  have  the  whole 
put  into  safe  custody."  It  is  true,  they  go  on  to  ask  a  new  conse'd 
and  a  new  gerant^  as  if  the  Company  were  still  subsisting ;  but  I 
feel  very  strongly,  on  the  face  of  this  bill,  that,  if  it  turned  out  that 
•  the  Court  was  of  opinion  the  Company  could  not  go  on  any  longer, 

because  the  parties  had  this  statement  made  to  them,  and  were 
engaged  in  a  business  which  no  longer  existed,  and  therefore  no 
conseil  and  no  gerant  could  be  appointed,  nevertheless  they  could 
have  a  receiver  appointed  of  the  land,  and  the  monies  paid  into 
Court  for  the  benefit  of  all  those  parties,  who,  under  the  name  of 
the  Adelaide  Land  and  Gold  Company,  advanced  their  money  for 
the  purposes  proposed  in  the  prospectus. 

This  view  of  the  case  takes  it  entirely  out  of  a  part  of  the 
argument  which  seemed  to  me  extremely  ingenious,  viz.  that, 
assuming  this  not  to  be  a  French  Company,  it  becomes  an  English 
Company ;  that  having  become  an  Englisli  Company,  it  required 
registration ;  and  that,  without  registration,  it  is  illegal ;  and,  in 
fact,  except  through  the  operation  of  the  Joint  Stock  Companies 
Registration  Act,  cannot  acquire  any  legality  (l). 

The  term  '*  illegal  "  may  be  taken  in  so  many  senses,  that  it  is 
requisite  to  consider  in  what  way  it  is  used  here.  In  the  case 
of  BlundeU  v.  WinsoVy  the  plaintiff  was  one  of  the  original  pro- 
moters of  the  Company,  who  combined  in  forming  the  Company, 
who  executed  the  deed,  and  who  held  out  to  the  public  that  they 
would  be  liable  only  to  the  amount  of  their  shares,  and  that  when 

(1)  This  argument  was  much  con-  subsequently  disapproved  by  the  Court 

sidered  by  Jessel,  M.E.,  in  Hykes  v.  of  Appeal  in  Smith  v.  Anderson  (18H0) 

Beadon  (1870)  11  Oh.  I).  170,  48  L.  J.  15  Ch.  D.   247,  50  L.  J.  Cb.  39,  43 

Ch.  522,  40  L.  T.  243,  a  case  which  was  L.  T.  329.— O.  A.  S. 
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they  transferred  their  shares  all  their  liability  would  cease ;  who,        Bctt 
therefore,  as  the  Yice-Chancellor  expresses  it,  held  out  to  the  public    montbaux. 
that  they  would  do  that  which  a  charter  from  the  Crown  *alone       [  •122  ] 
could  do.    Here  the  plaintiffs  took  no  shares  till  the  statutes  were 
obtained,  and  are  no  parties  to  any  fraud  upon  the  public;  the 
most  that  can  be  said  is,  that  they  join  a  Company,  knowing  that 
the  provisions  as  to  limited  liability  to  creditors  are  inoperative, 
and,  in  that  sense,  illegal.    But  it  is  quite  new  to  me,  that,  as 
between  themselves,  parties  cannot  contract  that  nobody  shall  be 
called  on  to  subscribe  capital  to  a  greater  amount  than  22.  per  share, 
or  any  other  amount  they  like.     They  are  not  parties  to  an  illegal 
act  in  any  such  sense  as  to  disqualify  them  from  suing,  because 
they  cannot  obtain  all,  the  immunity  provided  by  the  deed. 

I  advert  to  this,  though  it  seems  to  me  to  be  beside  the  case,  for 
this  reason:  I  think,  that,  upon  the  averments  of  this  bill,  it 
would  be  difficult  to  hold  that  this  society  could  ever,  under  any 
circumstances,  be  registered  as  an  English  society ;  because,  in 
order  to  do  that,  you  must  bind  all  the  parties  who  have  taken 
shares,  including  those  who  have  taken  such  shares  on  a  totally 
different  representation.  It  would  be  extremely  difficult  to  say, 
that,  as  against  the  shareholders  who  took  their  shares  upon  a 
representation  that  this  Company  was  to  be  a  societe  en  comvian- 
dite,  you  could  register  it  now,  either  provisionally  or  finally, 
as  an  English  Company,  subjecting  them  to  a  different  class 
of  liabilities,  and  putting  them  in  a  totally  different  position. 
I  therefore,  apprehend  that  such  a  course  could  not  now  be 
taken. 

And,  independently  of  this  consideration,  and  supposing  the 
Company  had  been  one  which  could  and  ought  to  have  been 
registered,  I  confess  I  should  have  felt  very  little  difficulty  on  the 
point  mainly  urged,  namely  that  a  Company,  constituted  like  this 
of  persons  who  have  advanced  their  money,  would  be  precluded 
filing  its  bill,  and  having  its  *money  replaced  and  secured,  because  [  *123  ] 
the  promoters,  whose  duty  it  was  to  register,  had  neglected  to 
register.  I  apprehend  the  whole  scope  and  frame  of  the  Act  is 
clearly  to  protect  the  public  against  all  kinds  of  fraudulent  schemes 
which  parties  were  in  the  habit  of  issuing  forth,  in  order  to 
circulate  them  in  the  share-market.  Everything  in  the  Act  is 
levelled  against  promoters,  and  every  duty  is  imposed  upon  pro- 
moters ;  and  it  contemplates,  in  the  24th  section,  cases  in  which,  not- 
withstanding all  this  care,  promoters  shall  receive  money  before  they 
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Butt  attempt  any  registration  at  all,  and  imposes  penalties  upon  them 
MoNTEAux.  in  that  respect.  And,  if  a  case  of  that  kind  occurred,  it  would 
be  very  difficult  to  persuade  me  that  the  members  of  such  an 
association,  although  they  could  not  do  more,  or  stir  a  step  further 
without  registration,  were  not  sufficiently  qualified  to  be  called  a 
Company,  to  have  back  their  money,  not  merely  on  the  ground 
of  the  speculation  being  a  bubble,  (if  such  were  the  case,  and  they 
chose  to  take  that  view  of  it),  but  to  have  back  their  money  and 
the  land  and  other  things  acquired  with  that  money,  and  to  have 
an  account  from  the  promoters,  whose  duty  it  was  to  register, 
on  the  footing  as  between  them  and  the  promoters  of  its  being  in 
truth  a  Company,  and  upon  the  principle,  that  a  man  could  not 
aver  any  wrong  or  omission  of  his  own  a^  an  answer  to  a  bill 
seeking  such  relief.  At  the  same  time,  as  I  have  said  before,  I 
hardly  think  the  present  case  could  be  brought  up  to  that,  or  that 
this  Company  could  be  treated  as  a  Company  now  capable  of  being 
registered  as  an  English  Company. 

In  overruling  the  demurrer  I  proceed  upon  this,  that  the 
defendants  themselves  have  obtained  this  money  on  the  faith  of 
certain  representations  made  by  them ;  that  they  have  proceeded 
on  the  faith  of  those  representations,  as  if  they  were  valid 
representations,  to  act  according  to  the  scheme  of  the  intended 
association  ;  that  they  have  acquired  property  on  the  faith  of  those 
[  ♦124  ]  representations,  and  *a8  for  the  society  ;  and  that,  if  such  property 
is  about  to  be  misapplied,  it  is  impossible  for  them  to  say  that 
the  plaintiffs  are  not  to  have  it  secured  for  the  benefit  of  all 
those  persons  for  whose  purposes  the  defendants  undertook 
to  disburse  and  apply  it,  although  that  benefit  may  not  be 
ultimately  in  the  shape  in  which  the  parties  originally  intended 
the  money  to  be  invested  and  used.  The  plaintiffs  have  a  right  to 
say,  "  stay  your  hand,  keep  all  the  property  safe,  have  it  ready  for 
us,  whatever  relief  we  may  in  some  other  cause,  or  in  some  other 
proceeding,  be  entitled  to.  As  long  as  you  have  taken  it  upon  this 
representation  from  us,  you  are  trustees  of  it  for  us,  and  cannot 
apply  it  to  any  other  purpose."  It  is  upon  that  broad  and  general 
ground  that  I  overrule  the  demurrer. 


1854.  BOYSE   V.   COLCLOUGH. 

Nov.  7,  8. 

. (1  Kay  &  J.  124—144.) 

[Affirmed  on  ai^peal  as  reported  in  6  H.  L.  C.  1.] 
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INCORPORATED  CHURCH  BUILDING   SOCIETY  v.       im. 

COLES.  ^:t: 

(1  Kay  &  J.  145—155.) 
[AflSrmed  on  appeal  as  reported  in  5  D.  M.  &  Q.  324.] 


PARKER  V.  BIRKS(I).  i864. 

A'lm.  22. 
(1  Kay  &  J.  156—167  ;  S.  C.  24  Ti.  J.  Ch.  117  ;  3  W.  B.  102.)  2>^^.  6 

A  devise  to  A.  and  to  his  heirs  and  a98ign8  for  ever,  but  in  case  he  should  " 

die  without  child  or  children  of  his  body  lawfully  begotten,  a  gift  over  to  *    .''  * 

the  children  of  B.,  their  heirs  and  assigns,  for  ever,  on  the  decease  of  A. :         ^        -' 
Held,  to  confer  an  estate  in  fee  simple  upon  A.,  subject  to  be  defeated  by 
an  executory  devise,  if,  at  his  decease,  there  should  be  no  issue  of  A.  living. 

John  Wilkinson,  being  seised  in  fee  simple  of  certain  real  estate 
in  Yorkshire,  by  his  will,  dated  the  27th  of  April,  1816,  after 
bequeathing  varioas  legacies,  gave  and  devised  unto  his  brother 
Henry  Wilkinson,  his  heirs  and  assigns,  for  ever,  two-thirds  of  his 
said  real  estate,  and  to  his  nephew  William  Shaw  the  remaining 
one-third  of  his  real  estate,  and  to  his  heirs  and  assigns,  for  ever ; 
but  in  case  his  nephew  William  Shaw  should  die  without  child  or 
children  of  his  body  lawfully  begotten,  he  ordered,  and  it  was  his 
will,  and  he  gave  and  devised  to  the  children  of  his  niece  Hannah 
Grey,  their  heirs  and  assigns  for  ever,  on  the  decease  of  the 
aforesaid  William  Shaw,  that  part  of  his  said  real  estate  devised 
to  his  nephew  William  Shaw. 

The  testator  died  in  the  year  1816,  immediately  after  the  date  of 
this  will.  Subsequently,  on  the  6th  of  May,  1816,  Henry  Wilkinson 
died,  having  by  his  will,  dated  the  6th  of  May,  1816,  devised  to  his 
nephew,  the  said  William  Shaw,  his  heirs  and  assigns,  all  his  real 
estate  which  he  was  then  possessed  of,  and  all  that  given  and  devised 
to  him  by  his  brother  John  Wilkinson,  but  in  case  his  nephew 
W^illiam  Shaw  died  without  issue,  he  gave  and  devised  the  estate 
given  and  devised  to  him  William  Shaw,  to  the  children  of  his  niece 
Hannah  Grey,  the  wife  of  William  Grey,  their  heirs  and  assigns, 
share  and  share  alike,  and  if  but  one  child  to  that  one  child. 

On  the  death  of  John  Wilkinson,  William  Shaw  entered  into 
possession  of  the  one  third  part  devised  to  him  by  the  will  of  John 
Wilkinson,  and  on  the  death  of  Henry  Wilkinson,  of  the  other 
two  third  parts  of  the  said  real  estate  of  the  testator  John 
Wilkinson ;  and  in  the  year  1818,  he  suffered  *a  common  recovery      [  *157  1 

(1)  ColUmann  v.  CoUsmann  (1868)  L.  B.  3  H.  L.  121. 
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Parker  of  the  whole  of  sach  real  estate,  to  enure  to  the  use  of  himself,  his 
BiRKR.       heirs  and  assigns. 

William  Shaw,  by  his  will,  dated  the  1st  of  September,  1842, 
gave  and  devised  all  his  real  and  personal  estate  unto  and  to  the 
use  of  the  defendant  John  Birks,  his  executors,  administrators,  and 
assigns. 

William  Shaw  died  on  the  28th  of  January,  1854,  without  having 
had  any  child. 

Hannah  Grey  died  some  time  ago,  having  had  four  children 
only,  two  of  whom  were  the  plaintiffs  in  this  suit,  the  two  others 
having  died  infants,  intestate  and  unmarried,  in  the  lifetime  of  the 
said  William  Shaw.  These  two  surviving  children  now  filed  this 
bill  against  John  Birks  for  partition,  claiming  to  be  entitled,  on  the 
death  of  the  said  William  Shaw  without  ever  having  had  a  child, 
under  the  executory  devise  to  the  children  of  the  said  Hannah  Grey, 
to  one  undivided  third  part  of  the  real  estate  of  the  testator  John 
Wilkinson. 

The  defendant  demurred  for  want  of  equity. 

Mr.  Bolt,  Q.C.,  and  Mr.  Freeling,  for  the  demurrer : 

In  the  gift  over  **  child  or  children  of  his  body  lawfully  begotten  " 
means  *'  issue,"  and  therefore  it  is  equivalent  to  a  gift  over  in  case 
William  Shaw  should  die  without  issue,  and  such  an  executory 
devise  converts  the  estate  in  fee  simple,  originally  given  to  him, 
into  an  estate  tail.  [They  cited  Raggett  v.  Beaty  (i).  Lees  v. 
Mosely  (3),  Doe  d.  Cock  v.  Cooper  (2)  ^  Doe  d.  Cannon  v.  Rucastle  (4), 
Broadhurst  v.  Mollis  (6),  Doe  d.  Jeairad  v.  Bannister  (6),  Doe  v. 
Frost  {7)  f  Ex  parte  Davies{s),  and  other  cases.] 

[  160  ]  Mr.  Willcock,  Q.C.,  and  Mr.  E.  Buiy,  for  the  bill : 

This  was  a  clear  gift  in  fee  to  W.  Shaw,  with  an  executory  devise 
over  on  his  death:  Doe  d.  Smith  v.  Webber  {9).  In  Matthews  v. 
Oardinei'  (lo),  the  devise  was  upon  trust,  after  the  death  or  second 
marriage  of  the  testator's  wife,  to  assign  the  estate  and  moneys  to 
A.,  to  hold  to  her  and  her  lawful  heirs,  but  in  case  she  should  not 
happen  to  leave  any  child,  to  B.  in  fee ;  and  this  was  held  to  be  an 
estate  in  fee,  with  an  executory  devise  over. 

(1)  30  R.  E.  687  (5  Bixig,  243).  (6)  56  B.  R.  714^(7  M.  &  W.  292). 

(2)  41  R  R.  348  (1  Y.  &  C.  (Ex.  Eq.)  (7)  22  R.  R.  478  (3  B.  &  Aid.  546). 
689).  (8)  89  R.  R.  236  (2  Sim.  N,  a  114). 

(3)  6  R.  R.  264  (1  East,  229).  (9J  19  R.  R.  438  (1  J3.  &  Aid.  713). 

(4)  79  R.  R.  795  (8  C.  B.  876).        (10)  99  R.  R.  143  (17  Beav.  254). 
(6)  36  R.  R.  439  (2  B.  &  Ad.  1). 
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Of  two  possible  constructions,  the  preferable  one  is  that  which  Parkeb 
does  not  require  any  change  of  the  words,  which  this  construction  bikks. 
does  not,  whereas  that  contended  for  by  the  defendant  requires  that 
''  children ''  should  be  read  **  issue/'  and  gives  no  effect  to  the 
words  "  on  his  decease "  in  the  limitation  over.  "  Child  or 
children "  are  not  properly  construed  ''  issue "  in  such  a  gift : 
Stone  v.  Maule  (l). 

Mr.  Rolt,  Q.C.,  in  reply. 

Vice-chancellor  Sir  W.  Page  Wood:  2>«. 6. 

The  question  raised  by  this  demurrer  is  upon  the  construction 
of  a  legal  devise,  and  it  is  brought  into  this  Court  by  a  suit  for 
partition.  (His  Honour  referred  to  the  terms  of  the  will,  and  con- 
tinued :)  The  point  is  a  very  short  one,  although  the  authorities 
upon  the  general  question  are  extremely  numerous.  I  have  to 
consider  what  is  the  effect  *upon  the  devise  to  William  Shaw  and  f  *i«i  ] 
to  his  heirs  and  assigns  for  ever,  which  is  a  clear  devise  in  fee 
simple,  of  the  subsequent  words  "  but,  in  case  he  should  die  with- 
out child  or  children  of  his  body  lawfully  begotten,"  coupled  with 
a  gift  over  ''  on  his  decease  "  to  other  persons  in  fee.  The  defen- 
dant contends,  that  an  estate  tail  is  limited  to  W.  Shaw  by  the 
effect  of  these  words,  construing  them  together  with  the  first  gift 
to  W.  Shaw ;  and  that  the  limitation  over,  being  dependent  upon 
an  estate  tail,  is  simply  a  remainder,  according  to  the  general  rule, 
that  every  limitation  over  shall  be  construed  as  a  remainder  which 
can  be  so  taken,  and  that  this  remainder  has  been  barred  by  the 
recovery  suffered  by  W.  Shaw. 

On  the  other  side  it  is  contended,  that  W.  Shaw  took  an  estate 
in  fee  simple  under  this  will,  with  an  executory  devise  over  upon 
his  death  without  any  child  or  children,  whatever  the  meaning  of 
those  words  may  be. 

The  strongest  case  which  was  cited  in  favour  of  the  defendant 
was  that  of  Wyld  v.  Lewis  {2).  I  cannot  help  thinking,  that, 
according  to  more  recent  decisions,  the  gift  over  in  that  case  would 
be  insufiScient  to  authorise  the  Courts  at  this  day  to  construe  it  an 
executory  devise.  Lord  Hardwickb  relied  chiefly  on  the  fact,  that, 
in  the  event  of  the  death  of  the  devisee  without  leaving  children, 
but  leaving  grandchildren,  the  estate  would  go  over;  and  the 
extreme  improbability  of  that  being  the  testator's  intention  induced 

(1)  29  B.  B.  150  (2  Sim.  -190).]  (2)  1  Atk.  432. 
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Parker  him  to  hold  that  an  estate  tail  was  limited  to  the  devisee.  That 
BiRKs.  ^his  was  his  reason  appears  plainly,  not  only  from  the  language  of 
the  judgment  in  the  report  in  Atkins,  but  also  from  a  note  in 
West's  Reports,  which  states,  that  the  ground  of  the  decision  was, 
that  the  construction  that  the  grandchildren  were  to  be  deprived  of 
[  ♦ifi2  ]  all  *interest  by  the  gift  over  was  too  improbable.  Subsequent 
decisions,  however,  have  removed  that  diflBculty;  for,  in  Doe  v. 
Webber  (l),  which  was  nearly  identical  in  the  words  of  the  gift  over, 
being  in  default  of  child  or  children,  it  was  decided  that  those  words 
meant  in  default  of  issue ;  and  so  far  I  agree  with  the  defendant  in 
this  case. 

In  Doe  V.  Webber  (1),  the  devise  was  to  M.  H.,  her  heirs,  executors, 
administrators,  or  assigns,  for  ever ;  and  in  case  M.  H.  shall  happen 
to  die  and  leave  no  child  or  children,  then  to  J.  B.  and  her  heirs 
for  ever,  paying  the  sum  of  1,0002.  to  the  executors  of  M.  H.,  or  to 
such  person  as  she  by  her  last  will  and  testament  should  direct. 

The  subsequent  words  in  that  case  naturally  induced  the  Court 
to  construe  the  limitation  over  to  be  an  executory  devise.  The 
words  were,  leaving  ''  no  child  or  children,"  which  are  as  strong  as 
the  words  in  this  case ;  and  Lord  Ellenborouoh,  Ch.  J.,  said,  that 
the  gift  must  be  construed  as  a  devise  in  fee  to  M.  H.,  which  would 
enable  her  to  give  the  estate  to  her  issue,  if  she  had  any.  The 
effect  of  the  will,  he  said,  was,  *'  it  contains,  first,  a  devise  to  Mary 
Hiles  in  fee,  which  would  enable  her  to  dispose  of  the  fee  amongst 
her  offspring,  if  she  should  leave  any  at  her  death ;  but,  if  she 
should  not  leave  any,  then,  instead  of  the  fee  in  the  two  tenements 
devised  over  on  the  happening  of  that  event,  and  which  upon  that 
event  are  given  to  Jane  Barnes  and  her  heirs,  the  sum  of  1,000/. 
was  to  be  paid  by  Jane  Barnes  or  her  heirs  to  the  executors  or 
nominee  of  Mary  Hiles.  This  is,  therefore,  like  the  case  of  Roe  v. 
Jcffery  (2),  which  was  a  devise  to  J.  F.,  and  to  his  heirs  for  ever ; 
but,  in  case  J.  F.  should  depart  this  life  and  leave  no  issue,  then 
the  testator  devised  over  estates  for  life  only.  In  that  case  the 
[  *i(i3  ]  first  devise  was  held  to  be  in  fee,  and  not  *in  tail,  and  the  limita- 
tion over  a  good  executory  devise  upon  the  event  of  a  failure  of 
issue  at  the  time  of  his  death ;  for  Lord  Kenyon  says,  '  The  persons 
to  whom  it  was  given  over  were  then  in  existence,  and  life  estates 
only  were  given  to  them.'  The  payment  of  1,000Z.  in  the  present 
case  is  equally  strong  in  that  respect,  it  being  a  personal  provision, 
and  having  to  be  made  to  a  person  or  persons  appointed  by  Mary 

(1)  19  R  B.  438  (1  B.  &  Aid.  71.3).  (2)  7  T.  B.  589.    See  19  B.  R.  p.  441. 
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Hiles  in  her  will ;  the  event  contemplated  by  the  testatrix  seems  to      parkee 
have  been  a  proximate,  and  not  a  remote  event,  namely,  a  failure       birks. 
of  children  or  issue  at  Mary  Hiles*s  death,  and  not  an  indefinite 
failure  of  issue,  which  might  happen  at  any  remote  period ;  and 
Mary  Hiles  never  having  had  any  child,  the  event  has  happened  on 
which  those  two  tenements  were  given  over." 

From  the  decision  also  in  Raggett  v.  Beaty  (i),  I  apprehend  that  I 
must  read  this  will  as  a  distinct  devise  in  fee  to  W.  Shaw,  and  then, 
in  case  he  should  die  without  issue  of  his  body,  on  bis  decease  the 
estate  is  given  over.  Then  the  question  is,  what  is  the  effect  of 
those  words  ''  on  his  decease  ? "  and  I  am  bound  to  concede  that 
there  is  no  express  decision  upon  the  effect  of  those  words  alone 
upon  a  gift  like  this  of  real  estate.  With  regard  to  personal  estate, 
in  Dunk  v.  Fenner(2\  Pinbury  v.  Elkin(s),  Trotter  v.  Oswald  (4), 
and  Rackstraw  v.  Vile  (6),  it  has  been  decided,  that,  where  such 
words  occur,  an  indefinite  failure  of  issue  is  not  intended,  but 
simply  a  gift  over  in  the  event  of  the  legatee  dying  and  not  leaving 
issue  then  living.  That  rule  may  have  been  arrived  at  in  the  case 
of  personal  estate  from  the  circumstance,  that  it  is  not  necessary 
to  construe  limitations  over  to  be  remainders;  and,  unless  some 
period  is  limited,  the  apparent  intention  of  the  testator  will  be 
entirely  defeated  in  the  event  of  the  legatee  *not  leaving  any  issue  [  *164  ] 
living  at  his  death ;  whereas,  in  the  case  of  real  estate,  the  limita- 
tion, if  construed  as  a  remainder,  would  not  fail  altogether,  but 
would  take  effect  upon  the  determination  of  the  estate,  there  being 
nothing  to  prevent  this  in  the  rule  against  perpetuity,  and  the 
construction  being  assisted  by  the  rule  that  in  such  a  case  the 
limitation  must  be  construed  as  a  remainder,  if  possible,  instead  of 
an  executory  devise. 

The  case  then  comes  back  to  this,  there  is  a  clear  devise  in  fee  in 
the  first  instance,  and  then,  in  case  the  devisee  die  without  issue,  a 
gift  over  on  his  death ;  and  the  question  is,  whether  I  am  to  cut 
down  his  interest  to  an  estate  tail.  Although  this  question  has 
never  been  actually  decided,  because  there  were  some  additional 
circumstances  in  the  cases  which  I  am  about  to  mention,  yet  I 
cannot  doubt  what  was  the  opinion  of  the  Judges  upon  it.  In 
Doe  V.  Frost  (6),  the  devise  was  to  the  testator's  "  well-beloved  son, 
William  Frost,  and  his  heirs  for  ever," — it  was  not  quite  so  strong 

(1)  30  B.  B.  587  (5  Bing.  243).  (4)  1  Cox,  317. 

(2)  2  Ru88.  &  My.  557.  (5)  24  R.  R  252  (1  Sim.  &  St.  604). 

(3)  1  P.  Wins.  563.  (6)  22  K.  R.  478  (3  B.  &  Aid.  546). 
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Parker  perhaps  as  this,  because  the  word  **  assigns  "  was  not  used  in  that 
BiRKs.  e^^ — ''  of  all  his  houses  and  lands ;  and  if  the  said  W.  Frost  should 
have  no  children,  child,  or  issue,  the  said  estate  was,  on  the  decease 
of  the  said  W.  Frost,  to  become  the  property  of  the  heir-at-law, 
subject  to  such  legacies  as  he  the  said  W.  Frost  might  leave  by  will 
to  any  of  the  younger  branches  of  the  family."  Those  latter  words, 
no  doubt,  would  of  themselves  have  been  sufficient  to  sustain  the 
judgment  of  the  Court ;  and  Abbott,  Ch.  J.,  relied  principally  upon 
them ;  but  Baylby,  J.,  in  the  same  case  said,  "  Here  the  will  gave 
the  estates  to  William  Frost  and  hia  heirs  for  ever,  and  if  he  had 
no  children,  child,  or  issue,  the  estate  was,  on  his  decease,  to 
become  the  property  of  the  heir-at-law.  It  does  not  seem  to  me, 
that  this  contemplates  a  devise  over  on  an  indefinite  failure  of  issue, 
[  •leo  ]  but  only  on  the  failure  of  issue  at  *the  time  of  W.  Frost's  death  ; 
and  the  subsequent  part  of  the  clause  confirms  me  in  this  opinion  ;  " 
and  he  then  proceeded  to  speak  of  that  portion  of  the  clause. 
HoLROYD,  J.,  put  it  more  strongly  upon  the  words  "  on  his 
decease ; "  he  said,  "  if  it  appeared  by  the  subsequent  limitation 
that  the  estate  was  to  go  over  upon  an  indefinite  failure  of  issue, 
the  previous  estate  in  fee  given  would  be  converted  into  an  estate 
tail.  But  I  think,  in  the  present  case,  that  the  estate  was  not  to 
go  over  upon  an  indefinite  failure  of  issue,  for  the  contingency  is, 
that  the  estate  is,  if  W.  Frost  had  no  children,  child,  or  issue  at  his 
decease,  to  go  over  to  the  heir-at-law.  The  will,  therefore,  contem- 
plates a  failure  of  issue  at  the  decease  of  W.  Frost,  and  the  estate 
in  fee  is  not  converted  by  the  subsequent  limitation  into  an  estate 
tail :  *'  and  he  relied  entirely  on  that  peculiar  wording  of  the  will. 
In  the  case  before  the  present  Lord  Chancellor,  when  Vice-Chan- 
cellor,  of  Ex  parte  Davies  (1),  exactly  the  same  point  occurred. 
The  gift  over  there  was  on  the  decease  of  the  devisee,  there  being 
first  a  clear  gift  in  fee  to  him,  and  then  words,  which,  without 
restriction,  would  have  limited  that  to  an  estate  tail,  and  then  a  gift 
over  at  his  death,  with  additional  circumstances.  Lord  Cranworth 
relied  entirely  on  the  gift  over  at  the  death  of  the  devisee,  as  limit- 
ing the  gift  in  fee  to  him,  and  not  cutting  it  down  to  an  estate  tail ; 
and  he  says,  that  he  relied  on  that  before  his  attention  was  called 
to  the  other  circumstances  which  confirmed  his  construction.  This 
case  must,  therefore,  rest  entirely  on  the  words  giving  the  property 
over  on  the  decease  of  the  devisee,  coupled  with  the  whole  scope  of 
the  limitation,  which  I  am  bound  to  regard.  Several  cases  have 
(1)  89  B.  K.  236  (2  Sim.  N.  S,  114). 
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been  cited,  in  which,  the  words  being  **  after  his  decease,"  (which      pabker 
Lord  Habdwickb  regards  in  Beauclerk  v.  Dormer  (1)  as  equivalent  to       bibks. 
"  on  his  decease,"  though  the  words  are  not  perhaps  quite  so  strong,) 
it  has  been  held,  that  an  estate  tail  vested  in  the  party  who  *first       [  'i^s  J 
took,  and  that  the  subsequent  limitations  were  estates  in  remainder. 
In  some  of  those  cases,  as  in  Broadhurst  v.  Morris (^),  the  judgment 
of  the  Court  was  merely  a  certificate,  without  giving  the  reasons ; 
but  that  decision  is  open  to  the  observation  which  is  made  in 
Ex  parte  Davies(s),  that  the  Court  held  only  that  an  estate  tail  was 
given  to  the  devisee,  and  that  being  clear,  the  rule  applied  with 
great  force,  that  the  limitation  over  should  not  be  construed  to  be 
an  executory  devise,  when  it  might  be  a  contingent  remainder  after 
an  express  estate  tail.    Lord  Cranworth  further  observes,  that  in 
Broadhurst  v.  Morris  (j^)  no  opinion  was  given,  whether  the  estate 
was  or  was  not  limited  over  in  defeasance  of  that  estate  tail :  all 
that  the  Court  decided  was,  what  was  the  estate  given  to  the  first 
taker.    The  devise  in  that  case  was  to  William  Broadhurst  and  his 
children  lawfully  begotten  for  ever,  but  in  default  of  such  issue  at 
his  decease  there  was  a  gift  over.    Now,  the  first  limitation  to  him 
and  his  children  lawfully  begotten  for  ever,  would  confer  an  estate 
tail  upon  a  person  who  had  then  no  child,  according  to  the  rule  in 
Wild's  case  (4) ;  and  therefore  William  Broadhurst  took  an  estate 
tail;  and  that  being  clear,  the  words  ''on  his  decease,"  or  ''after 
his   decease,"   may  be  merely  ordinary  words  of    limitation   in 
remainder  after  an  estate  tail.    I  think,  that,  in  the  other  cases, 
there  was  either  an  express  estate  tail  first  given,  or  an  estate  for 
life,  with  remainder  to  the  issue,  in  such  a  form  that,  if  they  took 
as  purchasers,  they  would  only  take  life  estates ;  and,  according  to 
the  rule  in  Wild's  case  (4),  in  order  to  effectuate  the  general  inten- 
tion, the  limitation  must  be  construed  as  an  estate  tail  in  the  first 
devisee,  and  then  the  gift  over  must  be  a  remainder.     In  no  case  in 
which  a  clear  estate  in  fee  simple  has  been  limited  by  the  first 
words,  has  that  estate  been  reduced  to  an  estate  tail,  in  order  to 
construe  the  words  of  the  gift  over  on  the  death  of  the  devisee 
without  issue,  to  be  a  remainder.    It  *is  begging  the  question  to       [  ^167  ] 
say,  that  the  gift  over  is  to  be  taken  to  be  a  remainder,  because  it  is 
necessary  first  to  make  out  that  the  gift  in  fee  is  cut  down  to  an 
estate  tail.     In  this  will  there  is  a  clear  gift  in  fee ;  the  testator 
has  made  three  similar  gifts,  first,  two-thirds  to  Henry  Wilkinson. 

(1)  2  Atk.  308.  (3)  89  R  B.  236  (2  Sim.  N.  S.  114). 

(2)  36  B.  B.  439  (2  B.  &  Ad.  1).  (4)  6  Co.  Sep.  17. 
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his  heirs  and  assigns  for  ever,  then  one-third  to  William  Shaw, 
and  to  his  heirs  and  assigns  for  ever,  and  then,  in  the  event  of  his 
death  without  child  or  children  &c.  on  his  decease,  to  the  children 
of  Harriet  Grey,  their  heirs  and  assigns,  for  ever;  in  each  case 
manifestly  intending  to  give  an  estate  in  fee  simple.  It  would  be  a 
singular  construction,  if  I  were  to  hold  that  William  Shaw,  taking 
this  estate  in  fee  simple,  on  which  I  cannot  engraft  a  remainder, 
but  every  limitation  over  upon  which  must  be  an  executory  devise, 
I  must  first  cut  down  his  estate  in  fee  to  an  estate  tail,  in  order  to 
enable  me  to  decide  that  the  gift  over  is  simply  a  remainder  upon 
such  estate  tail,  created  by  the  anterior  devise.  I  think,  therefore, 
that  I  must  decide,  according  to  the  authorities  of  Doe  v.  Frost  (l)  and 
Ex  parte  Davies  (2)  and  having  regard  to  the  clear  gift  in  fee  simple 
to  William  Shaw  in  this  case,  that  the  true  construction  of  this  will 
is,  that  he  took  an  estate  in  fee  simple,  subject  to  an  executory 
devise  over  on  his  death,  if  he  should  die  without  issue.  The  case 
is  free  from  the  difiSculty  felt  in  Wyld  v.  Lewis  (s),  because  William 
Shaw  takes  a  clear  estate  in  fee,  which  he  can  give  to  his  issue,  if 
he  should  die  without  children,  but  leaving  grandchildren. 
The  demurrer  must,  therefore,  be  overruled. 


1854. 
Dee.  7. 


STEVENS  V.  BENNING. 

(1  Kay  &  J.  168—178.) 
[Affirmed  on  appeal  as  reported  in  6  D.  M.  &  Q.  223.] 


1854. 
Det\  17, 18. 

Wood,  V.-C. 

L178] 


In  re  HODGSON'S  TEUST  (4). 

(1  Kay  &  J.  178—182.) 

A  testator,  after  desiring  bis  trustees  to  divide  a  piincipal  sum  unto  and 
equally  between  his  nephew  and  four  nieces,  share  and  share  alike,  directed, 
in  case  any  of  them  should  die  leaving  issue  of  his,  her,  or  their  body  or 
bodies,  before  their  shares  of  the  trust  fund  should  become  payable  under 
his  will,  that  the  share  or  proportion  of  each  of  them,  his  said  nephew  and 
nieces,  so  dying,  of  and  in  the  said  trust  fund,  should  be  paid  to  his  or  her 
children  respectively,  the  children  to  stand  in  the  place  or  stead  of  their 
respective  deceased  parents,  and  to  be  entitled  to  receive  their  respective 


(1)  22  B.  R.  478  (3  B.  &  Aid.  546). 

(2)  89  R.  R  236  (2  Sim.  N.  S.  114). 

(3)  1  Atk.  432. 

(4)  Hobgm  v.  Neale  (1870)  L.  R.  11 
Eq.  48,  52,  40  L.  J.  Ch.  36,  25  L.  T, 


680;  Hmsman  v.  Pmrse  (1871)  L.  R. 
7  Ch.  275  ;  In  re  YatcB  [1891]  3  Ch. 
53,  64  L.  T.  819  ;  In  re  Coulden  [1908] 
1  Ch.  320,  77  L.  J.  Ch.  209. 
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parents*  shares  of  his  trust  funds  accordingly  :  Held,  a  gift  to  the  children  in  re 

as  joint  tenants  ;  the  effect  of  the  woixi  **  respectively  "  heing  to  allot  the  Hodoson's 

several  families  of  children  each  to  its  respective  parent.  Trust. 
Ileathe  v.  IJeathe  (1),  remarked  on. 

The  question  in  this  case  arose  apon  the  construction  of  a  will, 
by  which  the  testator,  after  bequeathing  the  interest  of  5,000Z.  upon 
certain  trusts,  during  the  lives  of  his  mother  and  sister  and  the  life 
of  the  survivor,  directed  his  trustees  to  hold  the  same,  after  the 
decease  of  the  survivor,  upon  trust,  to  pay,  transfer,  and  divide  the 
whole  of  the  principal  sum  of  5,000/.,  and  any  arrear  of  interest 
thereon,  unto  and  between  his  nephew  and  four  nieces,  the  children 
of  his  sister,  in  equal  shares  and  proportions,  to  whom  he  thereby 
absolutely  gave  and  bequeathed  the  same.  And  he  desired  that  his 
said  trustees  would  divide  the  said  principal  sum  of  5,000Z.  unto 
and  equally  between  his  said  sister's  children  accordingly,  share 
and  share  alike;  and  in  case  any  of  them  should  die,  leaving 
issue  of  his  or  her  body  or  bodies,  before  their  shares  of  the  said 
trust  fund  should  become  payable  under  his  will,  then  and  in  that 
case  the  said  testator  directed  *that  the  share  or  proportion  of  each  [  *^^^  1 
of  them,  his  said  nephew  and  nieces  so  oying,  of  and  in  the  said 
trust  fund  should  be  paid  to  his  or  her  children  respectively,  the 
children  to  stand  in  the  place  or  stead  of  their  respective  deceased 
parents,  and  to  be  entitled  to  receive  their  respective  parents'  shares 
of  the  trust  fund  accordingly ;  and  in  the  event  of  either  of  them, 
his  said  nephews  and  nieces,  dying  without  issue,  or  such  issue 
should  all  die  under  twenty-one,  then  the  said  testator's  will  was, 
and  he  thereby  declared,  that  the  whole  of  the  said  trust  fund,  and 
all  interest  due  thereon,  should  in  either  of  those  cases  go  to  and 
be  divided  and  paid  equally  between  and  amongst  the  survivors  of 
them  his  said  last-mentioned  nephew  and  nieces  in  equal  shares 
and  proportions. 

The  question  was,  whether,  under  the  trusts  for  the  children  of 
such  of  the  testator's  nephew  and  nieces  as  had  died  leaving  issue 
before  their  share  of  the  trust  fund  had  become  payable,  such 
children  took  as  joint  tenants,  or  as  tenants  in  common. 

Mr.  Holt,  Q.C.,  and  Mr.  Pole  contended,  that  the  children  took 
as  joint  tenants :  the  word  "  respectively  "  having  reference  to  the 
respective  parents  of  such  children,  so  as  to  attribute  his  or  her 
children  to  each  parent. 

(1)  2  Atk.  122,  123. 
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In  re  Mr,  James,  Q.C. : 

Hodgson's 
Tbust.  The  word  "  respectively,"  in  the  clause  "  to  his  or  her  children 

respectively,"  must  refer  to  the  children  inter  se,  and  cannot  have 
any  reference  to  their  parents,  for  the  testator  is  speaking  of  a 
single  parent ;  consequently  the  word  "  respectively,"  which  has  no 
application  to  a  single  person,  must  refer  to  children:  and,  if 
so,  its  effect  is  to  distribute  the  share  of  each  parent  amongst  his 
or  her  children  as  tenants  in  common. 
[  180  ]  In  Heathe  v.  Heathe  (l),  Pj^bkeb,  J.,  held,  that  the  word  "  respec- 

tively "  separates  an  estate,  and  makes  a  tenancy  in  common. 

(Yigb-Chancellor  :  There  the  words  were  '^  to  and  amongst  all 
the  children  respectively.") 

But  it  was  on  the  word  *'  respectively  "  that  Parker,  J.,  appears  to 
have  relied.  The  word  "  respective "  is  a  word  of  division  and 
distribution,  as  laid  down  by  Lord  Hardwigke,  L.  C,  in  Marryat  v. 
Toxmley  (2),  where,  under  a  devise  to  trustees,  as  soon  as  testator^s 
daughters  attained  their  respective  ages  of  twenty-one,  to  convey 
to  them  and  the  heirs  of  their  bodies,  as  joint  tenants,  the  mere 
occurrence  of  the  word  "  respective  "  was  deemed  so  strong  a  cir- 
cumstance as  to  negative  a  joint  tenancy.  And  in  Torret  v. 
Frampton  (8),  Roll,  Ch.  J.,  held  a  devise  to  three  persons  and  their 
heirs  respectively,  a  tenancy  in  common. 

Mr.  Bolt,  Q.C,  in  reply. 

The  Vice-Chancbllob  did  not  think  there  could  be  much  doubt 
that  this  was  a  joint  tenancy,  but  would  look  at  the  authorities 
cited,  and  give  judgment  on  the  following  day. 

Vicb-Chancbllor  Sir  W.  Page  Wood  : 

I  have  referred  to  the  various  authorities  which  have  been  cited, 
and  some  others,  but  I  find  none  which  bear  very  closely  upon  the 
question  in  this  case.  The  point  is  concerning  the  meaning  of  the 
words  used  by  the  testator,  in  which,  after  dividing  6,000/.  among 
his  nephew  and  nieces  mentioned  in  the  will,  share  and  share  alike, 
he  directs,  that,  in  case  any  of  them  should  die  leaving  issue  of  his, 
her,  or  their  body  or  bodies,  before  Iheir  shares  of  the  said  trust 
fund  should  become  payable  under  his  will,  the  share  or  proportion 
[  MSI  1       *of  each  of  them  his  said  nephew  and  nieces  so  dying,  of  and  in 

(1)  2  Atk.  122,  123.  (3)  Styles,  434. 

(2)  1  Ves.  Sen.  103. 
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the  said  trust  fund,  should  be  paid  to  his  or  her  children  respec-        Id  re 
tively,  the  children  to  stand  in  the  place  or  stead  of  their  respective       Trust. 
deceased  parents,  and  to  be  entitled  to  receive  their  respective 
parents'  shares  of  the  trust  fund  accordingly. 

That  is  the  only  part  of  the  will  which  it  is  important  to  notice, 
the  contest  being,  on  behalf  of  the  issue  of  one  family,  that  the 
word  "respectively"  creates  a  tenancy  in  common,  as  was  decided 
in  the  case  of  Ileathe  v.  Heathe  (1) ;  and  according  to  a  dictum  of 
Lord  Habdwickb  in  Matryai  v.  Totvnley  (2),  where  the  word  is  said 
to  be  a  word  of  distribution  and  division. 

No  doubt  it  has  the  effect  of  distribution ;  but  it  may,  or  may 
not,  be  applicable  to  other  subjects,  as  well  as  to  different  members 
of  the  particular  class. 

The  commonest  case  of  its  occurrence  is  in  a  gift  to  children  of 
the  shares  of  their  respective  parents.  In  the  absence  of  the  word 
''  respective  "  a  gift  to  all  the  children  of  several  parents  is  divisible 
j>er  capita  instead  of  per  stirpes.  In  Heathe  v.  Heathe  (l),  there 
was  the  word  ''  amongst,"  which  alone  would  have  created  a 
tenancy  in  common  in  that  case ;  but  Mr.  Justice  Parker  relied 
upon  the  word  "respectively."  The  gift  was,  "  to  and  amongst  all 
the  children  respectively,  male  or  female,  of  my  brother  and  sister 
Heathe ;  "  and  the  Court,  by  construing  the  word  "  respectively  "  as 
creating  a  tenancy  in  common,  in  effect  exhausted  the  meaning  of 
the  word,  so  that,  had  the  question  arisen,  it  would  have  been 
necessary,  upon  that  construction,  to  hold  that  the  children  there 
must  take  per  capita  and  not  per  stirpes — a  conclusion  to  which  I 
should  have  hesitated  to  come. 

In  this  case  the  words  are  different,  and  the  testator  seems  to  me  [  IB2  ] 
to  have  used  the  word  "  respectively  "  in  its  proper  and  ordinary 
meaning.  I  can  understand  the  meaning  of  the  word  "  respective  " 
in  a  gift  to  children  "  on  their  attaining  their  respective  ages  of 
twenty-one  years."  So  also  a  gift  of  lOOf.  "to  A.,  B.,  and  C. 
respectively,"  would  be  a  gift  of  1001.  to  each  of  them  :  but  a  gift 
of  one-fourth  share  of  property  to  them  respectively  would  not 
be  so  intelligible,  and  one  might,  perhaps,  be  driven,  from  the 
impossibility  of  finding  out  any  other  meaning,  to  decide  that  in 
such  a  gift  the  word  would  create  a  tenancy  in  common.  That 
difSculty,  however,  does  not  arise  in  this  case.  Here,  although  the 
word  is  not  necessary,  it  is  not  absolutely  incapable  of  meaning. 
It  may  be  superfluous,  but  that  is  quite  another  thing.  It  may  be 
(1)  2  Atk.  122,  123.  (2)  1  Yes.  Seu.  103. 
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In  re  said,  with  equal  truth,  that  the  word  **  respective  "  is  superfluous 
Tbdbt.  ^^  ^^0  clause  which  immediately  follows  that  on  which  this  question 
arises:  "the  children  to  stand  in  the  place  or  stead  of  their 
respective  deceased  parents,  and  to  be  entitled  to  receive  their 
respective  parents*  shares."  The  children  would  be  entitled  to 
receive  their  respective  parents'  shares  if  the  testator  had  simply 
used  the  words  **  their  parents'  shares."  And,  if  that  is  the  con- 
struction which  must  undeniably  be  put  upon  the  word  ''  respective  " 
in  the  latter  clause,  it  would  be  a  strange  construction  to  hold  that 
I  must  give  a  different  meaning  to  the  word  ''  respectively  '*  in  the 
clause  immediately  preceding. 

I  therefore  cannot  hesitate  to  conclude,  that  the  testator  in  this 
case  has  used  the  word  **  respectively  '*  in  its  ordinary  and 
legitimate  sense,  and  that  its  effect  is  simply  to  allot  the  several 
families  of  children  each  to  its  respective  parent ;  and,  conse- 
quently, there  is  a  joint  tenancy. 


1854.  EEAD  V.   PREST. 

— '  (1  Kay  &  J.  183—185.) 

In  a  suit  to  set  aside  a  voluntary  settlement  of  personal  estate  on  the 
ground  that  it  was  ohtained  hy  misrepresentation  and  undue  influence : 
Held,  that  it  was  not  necessaiy  that  all  the  beneficiaries  should  be  made 
parties. 

[For  the  modem  practice  see  Lm^y  v.  Smith  (1880)  15  Ch.  D.  »J55,  49  L.  J. 
Ch.  809,  43  L.  T.  240.] 


1854.  The  south  WALES  RAILWAY  COMPANY  v. 

^—  WYTHES. 

(1  Kay  &  J,  18&— 204.) 
[Affirmed  on  appeal  as  reported  in  5  D.  M.  &  G.  880.] 


1854.  Ex    PARTE   LAWTON. 

2>^<?.  17, 18. 

^^  (1  Kay  &  J.  204—21 1 .) 

Under  the  old  Winding-up  Acts  where  a  Company  had  transferred  its 
business  to  a  new  Company,  a  shareholder  who  was  being  sued  by  a  creditor 
of  the  old  Company  at  the  instance  of  that  Company  might  obtain  an  order 
for  winding  up  the  old  Company,  which  was  only  in  existence  for  the 
purpose  of  winding  up  its  affairs. 
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GWYON  V.   GWYON.  mi. 

(I  Kay  &  J.  211—212.)  Dee^O. 

[Obsolete  prooednre  by  motion  for  decree.] 


WOOD  V.  BEETLE8T0NE.  i854. 

(1  Kay  &  J.  213—216.)  -D^O. 

Where  copyholds  devised  to  an  infant  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  were  decreed  to  be  sold  to  pay  the  debts  of  the  testator, 
and  an  order  was  made  in  the  cause  and  pursuant  to  the  1  Will.  lY.  c.  47, 
that  the  guardian  of  the  infant  should  surrender  them  to  the  purchaser : 
Held,  that  the  purchaser  was  entitled  to  require,  that  an  order  should  be 
made  discharging  the  contingent  rights  of  the  unborn  issue  of  the  infant 
under  s.  29  of  the  Trustee  Act  of  1850. 

[A  vesting  order  may  now  be  made  in  such  a  case  under  the  Trustee  Act, 
1893,  s.  30.] 


BEBB   V.   BUNNY  (1).  i854. 

(1  Kay  &  J.  216—219 ;.  S.  C.  1  Jur.  N.  S.  203.)  I)ee^2. 

A  purchaser  liable  to  pay  interest  on  his  purchase  money  may  deduct    Wood,  V.-C. 
income  tax  from  such  interest.    It  was  the  practice  to  deduct  the  tax  from         [  216  ] 
the  interest  on  debts  upon  promissory  notes  and  the  like,  in  the  offices  of 
the  Masters  in  Chancery. 

The  tax  is  not  deducted  on  payment  of  purchase  money  into  Court ;  but 
the  purchaser,  it  seems,  may  apply  to  have  it  deducted  when  the  purchase 
money  is  paid  out  of  Court.  The  words  ** yearly  interest'*  in  s.  40  of 
the  Income  Tax  Act,  1853  (16  &  17  Vict.  c.  34),  mean,  not  only  interest 
accruing  de  anno  in  annum,  but  any  interest  at  a  fixed  rate  per  cent,  per 
annum,  though  accruing  de  die  in  diem. 

This  was  a  suit  for  specific  performance  by  a  vendor  against  a 
purchaser. 

Before  the  Judge  in  chambers  a  question  was  raised  as  to  the        [  217  j 
right  of  the  defendant,  as  purchaser,  to  deduct  the  income  tax  upon 
interest  on  his  purchase  money  payable  to  the  plaintifif,  as  vendor, 
for  the  time  which  had  elasped  since  the  day  fixed  for  completion  of 
the  purchase. 

[The  material   cases  cited   are    referred   to   in    the    following 
judgment.] 


Vicb-Chancbllor  Sir  W.  Paob  Wood: 
The  question  in  this  case  depends  upon  section  40  of  the  16  &  17 

(1)  Distinguished,  Goslings  and  Followed,  In  re  Craven* s  Mortgage 
Sharpe  v.  Bfake  (1889)  23  Q.  B.  D.  [1907]  2  Ch.  448,  76  L.  J.  Ch.  651, 
324,  58  L.  J.  Q.  B.  446,  61  L.  T.  311.      97  L.  T.  475. 


[218] 
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Bebb  Vict.  c.  84,  and  section  2,  schedule  D;  the  language  of  which 
BuNNT.  sections,  from  their  vagueness,  creates  some  difficulty.  With  the 
view  to  resolve  my  own  doubts,  I  have,  in  addition  to  the  assistance 
to  be  derived  from  the  cases  cited,  endeavoured  to  ascertain  what 
has  been  the  practice  of  the  Inland  Revenue  Office.  It  appears 
never  to  have  been  doubted,  that,  under  section  40,  the  tax  upon 
interest  on  mortgages  should  be  deducted ;  and  that  in  practice  the 
mortgagor,  in  all  cases,  deducts  the  tax.  And  I  have  been  told,  by 
the  authority  above  referred  to,  that  prosecutions  have  been  instituted 
against  mortgagees  to  recover  the  penalty  for  refusing  to  allow  such 
deductions,  and  that  such  penalty  has  been  paid  without  proceeding 
to  trial.  Now  a  mortgage  deed  rarely,  if  ever,  reserves  a  yearly 
interest.  Most  mortgage  deeds  contain  only  a  covenant  to  pay  the 
principal,  with  interest  at  a  certain  rate  per  annum,  on  a  day 
certain.  After  that,  it  accrues  de  die  in  diem,  and  the  interest, 
without  any  particular  reservation,  ordinarily  is  received  half- 
yearly,  from  year  to  year.  It  is  difficult  to  see  the  distinction 
between  interest  so  reserved  and  paid,  and  that  which  by  special 
agreement  accrues  on  purchase  money,  which  also  goes  on  from 
day  to  day,  and  may  run  on  for  a  year,  or  stop  at  any  time  on 
payment  of  the  purchase  money,  and  which,  in  some  shape  or 
other,  forms  a  lien  on  the  property. 
[  ♦219]  There  are  two  classes  of  cases  which  have  occurred  in  *practice 

bearing  on  the  question.  First,  in  the  Master's  offices,  I  find  that 
the  tax  has  always  been  deducted  in  all  cases  of  debt  bearing 
interest,  including  even  bills  of  exchange.  Lord  Justice  Knight 
Bruce,  in  Dinning  v.  Henderson  (i),  having  found  that  practice  to  be 
settled  in  respect  of  interest  on  bills  of  exchange,  declined  to 
disturb  it,  and  allowed  the  deduction,  although  doubting  the  prin- 
ciple. Secondly,  on  payment  of  purchase  money  into  Court,  the 
deduction  has  not  been  allowed,  and  for  the  very  obvious  reason, 
stated  by  Lord  Lanodale  in  Duval  v.  Mount,  that  payment  into 
Court  is  not  payment  to  the  party,  as  against  whom  the  purchaser 
is  entitled  to  deduct  the  tax.  But  the  purchaser  must  apply  for  the 
deduction  when  the  money  is  paid  out  of  Court ;  and,  of  course,  the 
Court  cannot  be  subject  to  the  penalty  mentioned  in  section  40,  for 
not  allowing  the  deduction.  In  that  case.  Lord  Lanodale  expressly 
gave  leave  to  apply  when  the  money  should  be  paid  out,  though 
it  does  not  appear  whether  the  purchaser  availed  himself  of  such 
liberty. 

(1 )  84  R.  R.  404  (3  De  G.  &  Sm.  702). 
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The  whole  difficulty  is  in  the  expression  ''yearly"  interest  of 
money ;  but  I  think  it  susceptible  of  this  view,  that  it  is  interest 
reserved,  at  a  given  rate  per  cent,  per  annum ;  or,  at  least,  in  the 
construction  of  this  Act,  I  must  hold,  that  any  interest  which  may 
be  or  become  payable  de  anno  in  annum,  though  accruing  de  die  in 
dietfiy  is  within  the  40th  section.  I  cannot  make  any  solid  distinc- 
tion between  interest  on  mortgage  money  and  interest  on  purchase 
money.  The  case  has  been  very  well  argued,  and  it  was  chiefly  in 
reference  to  the  point  made  on  the  part  of  the  vendor  as  regards 
schedule  D,  that  I  referred  to  the  authorities  of  the  Inland  Bevenue 
Office,  who  say  that  this  schedule  was  framed  more  particularly  in 
reference  to  the  case  of  public  bodies,  such  as  parochial  boards,  who 
have  no  income  out  *of  which  interest  is  payable,  and  are  not 
assessed  to  the  duty,  and,  having  to  pay  interest  on  bonds  or  the 
like,  are  not,  therefore,  parties  entitled  to  deduct  the  tax  under 
section  40 ;  so  that  the  tax  becomes  payable  by  the  receiver  of  the 
interest  under  schedule  D.  I  consider  the  Act  very  singularly 
worded,  yearly  interest  being  used  apparently  in  the  same  sense  as 
annual  payments;  but  I  am  clearly  of  opinion  that  it  means  at 
least  all  interest  at  a  yearly  rate,  and  which  may  have  to  be  paid 
de  anno  in  annum ;  such  as  interest  on  purchase  money,  as  well  as 
mortgage  interest ;  and  that,  therefore,  the  purchaser  is  entitled  to 
deduct  the  tax  in  this  case.  In  fact,  if  this  interest  be  not  subject 
to  such  deduction,  I  do  not  well  see  how  it  can  be  charged  with  the 
tax  at  all. 


Bebb 
Bunny. 
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In  re  SPOONEE'S  ESTATE. 

(1  Kay  &  J.  220—222.) 

A  Bailway  Company  took  land  belonging  to  a  devisee  for  life,  with 
reyersion  to  the  testator's  heirs,  and  paid  the  purchase  money  into  Court : 
Held,  that  they  must  pay  the  costs  of  two  petitions  by  two  co-heira  who 
claimed  the  fund  on  the  death  of  the  tenant  for  life,  and  also  the  costs  of 
investigating  the  title  of  other  persons  who  claimed  to  be  heirs,  in  answer 
to  the  advertisements  issued  by  order  of  the  Court,  except  such  costs  as 
were  occasioned  by  affidavits  of  the  petitioners,  in  opposition  to  such 
claims,  which  were  *•  occasioned  by  adverse  litigation,"  within  sect.  80  of 
the  Lands  Clauses  Act. 

Costs  incurred  before  the  conveyancing  counsel  are  provided  for  by 
ss.  82  and  83,  and,  being  liable  to  taxation,  a  proper  bill  of  them  should  be 
delivered  to  the  Company. 

In  1844  the  Eastern  Union  Bailway  Company  took  land,  which, 
under  the  will  of  Thomas  Spooner,  deceased,  belonged  *to  his 
widow  Mary  Spooner  for  life,  and,  subject  thereto,  had  descended, 
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In  re        s8  undisposed  of,  to  the  heirs  of  Thomas  Spooner,  who  had  left  no 
EsTATK.      issue.    The  purchase-money  was  ascertained   and  paid  into  the 
Bank,  and  invested  in  Consols,  and  the  dividends  paid  to  the  widow 
under  an  order  of  the  Court. 

On  the  1st  of  February,  1868,  Mary  Spooner  the  widow  died. 
Two  persons,  claiming  to  be  co-heirs  of  Thomas  Spooner,  (each 
tracing  his  descent  from  one  of  two  coparceners)  thereupon  pre- 
sented two  several  petitions  for  transfer  to  them  of  their  respective 
portions  of  the  stock  in  Court,  and  that  the  costs  should  be  paid  by 
the  Company.  Upon  these  petitions  a  reference  to  chambers  was 
ordered,  to  ascertain  who  was  or  were  the  heir  or  heirs-at-law  of 
Thomas  Spooner,  and  the  real  representatives  of  such  heir  or  heirs, 
.  if  dead.  Advertisements  were  put  into  the  newspapers.  Several 
claimants  appeared,  and  the  investigation  proved  troublesome. 
The  petitioners  supported  their  claim  by  affidavits,  and  succeeded ; 
and  the  question  now  was,  who  was  to  bear  the  expense  of  all  these 
proceedings,  and  of  the  costs  incurred  before  the  conveyancing 
counsel  ? 

Mr.  Bolt,  Q.C.,  Mr,  Eddu,  and  Mr.  Bird,  for  the  petitioners. 

Mr.  SelwyUy  for  the  Company,  objected  that  the  Company  ought 
not  to  pay  the  costs  of  two  petitions,  nor  so  much  of  the  other  costs 
as  had  been  ''  occasioned  by  litigation  between  adverse  claimants/' 
and  were  therefore  within  the  exception  contained  in  the  80th 
section  of  the  Lands  Clauses  Act.  Then  the  costs  incurred  before 
the  conveyancing  counsel  were  provided  for  by  ss.  82  and  83,  and 
might  be  taxed ;  so  that  a  proper  bill  of  these  costs  ought  to  be 
delivered. 

[  222  ]  Mr.  Bolt,  Q.C.,  in  reply, 

The  Vice-Chancbllor  Sir  W.  Page  Wood  said,  that  he  had  no 
doubt  that  the  Company  were  liable  to  pay  the  costs  occasioned  by 
the  two  petitions.  Each  of  the  petitioners  claimed  as  co-heir, 
deriving  his  title  from  one  of  two  sisters,  who  had  inherited  as 
heirs  in  coparcenary.  Neither  petitioner  could  know  what  might 
be  the  pedigree  of  the  other.  Each  had  traced  his  title  through 
the  sister  from  whom  he  was  descended,  and  need  not  incumber 
his  own  title  with  the  pedigree  of  his  co-heir.  The  two  petitions 
were  therefore  properly  presented. 
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With  respect  to  the  claimants  who  answered  the  advertisements, 
the  petitioners  had  filed  some  affidavits  in  answer  to  the  claims 
set  up ;  and  those  affidavits  were  no  doubt  a  litis  contestation  and 
therefore  the  costs  of  them  came  within  the  exception  in  the  80th 
section. 

His  Honour  further  observed,  that  tlie  Company  had  a  right  to 
require  a  bill  of  the  conveyancing  costs  to  be  delivered  in  the  usual 
way,  under  ss.  82  and  88 ;  and  therefore  the  order  now  made  would 
be  only,  under  the  80th  section,  for  payment  of  the  costs  of  the 
petitions,  "  except  the  costs  by  the  Act  otherwise  provided  for,  and 
the  costs  occasioned  by  the  adverse  claims  of  other  parties." 


In  re 

Spookbr*8 

Estate. 


LAW    V.   The   LONDON   INDISPUTABLE    LIFE 
POLICY   COMPANY   and   Another  (1). 

(1  Kay  &  J.  223—232;  S.  C.  24  L.  J.  Ch.  196 ;  1  Jur.  N.  S.  178;  3  W.  E.  154  ; 
3  Eq.  Rep.  338  ;  24  L.  T.  O.  S.  208.) 

The  plaintiff  purchased  from  his  son  a  contingent  legacy  of  3,000/. 
bequeathed  to  him  if  he  should  attain  thirty  years  of  age.  When  the  son 
wanted  twenty  months  of  that  age,  the  plaintiff  applied  to  the  defendant 
Company,  to  insure  the  event  of  his  son's  attaining  thirty  in  the  sum  of 
2,999/.  The  Company's  agent  told  the  plaintiff  that,  according  to  the 
practice  of  the  office,  he  must  insure  two  years  of  his  son's  life,  which  he 
accordingly  did  at  an  annual  premium,  calculated  without  any  reference  to 
the  particular  risk  to  be  covered.  After  both  premiums  were  paid,  the  son 
attained  thirty,  and  the  father  received  the  legacy;  the  son  then  died, 
before  the  expiration  of  the  two  years :  Held,  that  the  whole  sum  secured 
by  the  policy  might  be  recovered  against  the  Company. 

In  1850,  the  plaintiff,  being  entitled  by  purchase  from  his  son, 
Thomas  Dixon  Law,  to  a  legacy  of  8,0002.,  bequeathed  to  the  son  at 
the  age  of  thirty,  contingent  upon  his  attaining  that  age,  of  which 
he  then  wanted  twenty  months,  insured  his  son's  life  for  two 
years,  to  cover  that  risk,  by  a  policy  in  the  following  form  : 

"  The  London  Indisputable  Life  Policy  Company,  incorporated  accord- 
ing to  the  provisions  of  the  Act  of  Parliament,  7  &  8  Vict.  c.  110. 
"  Non-participating  Policy  of  Assurance. 
"  No.  660. 
"  For  two  years ;  yearly  premium,  39Z.     Sum  assured,  2,999Z. 
''Whereas,  James  Law,  of   No.  24,   Tottenham   Court  Road, 


1865. 
Jan.  15,  16. 
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(1)  In  re  Suvereign  Life  Adsurance  Cv,  [1892]  3  Ch.  279,  62  L.  J.  Ch.  36, 
67  L.  T.  336. 
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Law         London,  cheesemonger,  the  person  assured  by  this  policy,  (and 

The  London  hereinafter  denominated  the  assured),  is  desirous  of  effecting  an 

ABLE  L^FE    assurance  on  the  life  of  Thomas  Dixon  Law,  residing  at  No.  45, 

Policy  Co.    Warwick  Street,  Regent  Street,  Westminster,  gentleman,  for  the 

period  of  two  years,  and  becoming  a  member  of  the  Incorporate 

London  Indisputable  Life  Policy  Company,  according  to  a  deed  of 

settlement,  bearing  date  the  Ist  day  of  June,  1848,  and  registered 

I  *224  ]  the  14th  day  of  June,  1848,  in  the  registration  oflBce  *of  Joint-stock 
Companies,  in  pursuance  of  the  directions  of  the  Act  7  &  8  Vict. 
c.  110;  and  has  caused  to  be  delivered  into  the  office  of  the 
Company  a  proposal  for  assurance  in  writing,  bearing  date  the  27th 
day  of  March,  1850.  And  whereas  the  said  Company  have  under- 
taken the  proposed  assurance  upon  the  terms  and  conditions  herein 
and  hereon  expressed.  And  whereas  the  assured  hath  paid  to  the 
Company  the  sum  of  39L,  being  the  amount  payable  in  respect  of 
such  assurance,  for  twelve  calendar  months  from  the  date  hereof. 
Now  this  policy  of  assurance  witnesseth,  that  the  Company  do 
hereby  admit  the  said  assured  as  a  member  thereof.  And  it  is 
hereby  declared,  that,  if  the  said  Thomas  Dixon  Law  shall  die 
before  the  termination  of  twelve  calendar  months  from  the  dat« 
hereof,  or  shall  live  beyond  that  period,  and  the  assured  shall  on  or 
before  that  period,  and  on  or  before  the  expiration  of  the  next 
succeeding  twelve  calendar  months  during  the  continuance  of  this 
assurance,  pay,  or  cause  to  be  paid,  to  the  Company  for  the  time 
being  the  like  amount  of  premium,  then  and  in  such  case  the 
stocks,  funds,  securities,  and  property  of  the  Company  shall  be 
liable  to  pay  to  the  executors,  administrators,  or  assigns  of  the 
assured,  within  three  calendar  months  next  after  proof  shall  have 
been  given  to  the  satisfaction  of  the  directors  of  the  Company,  of 
the  death  of  the  said  Thomas  Dixon  Law,  during  the  continuance 
of  this  assurance,  the  full  sum  of  2,999Z. :  Provided,  also,  that  no 
member  or  members  of  the  said  Company  shall  in  their  individual 
capacity  incur,  or  in  any  sense  be  deemed  or  held  to  be  liable  to, 
any  personal  responsibility  for  any  sum  or  sums  which  shall  become 
due  by  virtue  of  this  or  any  other  policy,  grant  of  annuity,  endow- 
ment, or  other  grant  that  may  at  any  time  be  issued  by  the 
Company ;  and  all  persons  having  claims  against  the  Company  in 
virtue  of  any  such  policy,  endowment,  or  grant,  shall  only  be 
entitled  to  make  such  claims  effectual  against  the  proper  funds  of 

[  •225  ]       the  Company.   In  witness  whereof  the  *Company  have  caused  their 
common  seal  to  be  hereunto  affixed,  and  we,  two  of  the  directors 
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thereof  and  the  manager,  have  hereunto  set  our  hands  this  9th  day 
of  April,  in  the  year  of  our  Lord,  1850. 

"Examined,  John  Gregory. 

"  Entered,  David  Alison. 

"  Henry  A.  Bbavan,!  -n-     <.        /      \ 
'  \  Directors,  (l.s.) 

"  J.  T.  Bramwell,    J 

"  Alex.  Robertson,  Manager,  (l.s.)  " 

Previously  to  effecting  this  policy,  the  plaintiff  informed  the 
secretary  of  the  Company  of  the  nature  of  the  risk  against  which 
he  wished  to  insure  ;  and  the  secretary  told  him  that  tlie  practice 
of  the  Company  was  to  make  such  insurances  for  one  or  more 
complete  years,  and  that,  therefore,  he  had  better  insure  for  two 
years  certain.  The  premiums  were  calculated  upon  the  ordinary 
terms  for  the  insurance  of  a  life  for  two  years,  and  without  any 
reference  to  the  particular  nature  of  the  risk. 

The  plaintiff  paid  the  two  premiums.  After  the  payment  of  the 
second  premium,  the  plaintiff's  said  son  attained  tlie  age  of  thirty 
years,  and  the  plaintiff  thereupon  received  the  legacy  of  3,000Z. 
Subsequently,  and  before  the  expiration  of  the  two  years  for  which 
his  life  was  insured,  the  plaintiff's  son  died.  The  Company, 
however,  refused  to  pay  the  policy.  The  plaintiff  thereupon  com- 
menced this  suit  against  the  Company  and  their  secretary, 
praying  that  the  Company  might  be  decreed  to  pay  out  of  their 
funds  the  amount  payable  to  the  plaintiff  in  respect  of  the  policy, 
with  interest,  and  the  costs  of  the  suit. 


Law 

r. 
The  London 
Indisput- 
able Life 
Policy  Co. 


Mr,  Willcock,  Q.C.,  and  Mr.  Rogers,  for  the  plaintiff : 

The  policy  in  this  case  was  valid,  although  the  event  which 
determined  the  interest  of  the  plaintiff  in  the  life  of  the  ^assured 
happened  before  the  end  of  the  two  years  for  which  premiums  were 
paid.  The  contract  entered  into  in  no  way  referred  to  or  depended 
upon  the  happening  of  that  event,  and  was  nothing  like  a  contract 
for  indemnity.  Suppose  the  legacy  had  not  been  actually  paid  to 
the  plaintiff,  could  it  be  doubted  that  he  might  recover  upon  the 
policy  ? 

But  the  statute  14  Geo.  III.  c.  48,  was  passed,  as  the  preamble 
shows,  to  prevent  "a  mischievous  kind  of  gaming,"  by  insuring 
lives  or  events  in  which  the  person  insuring  had  no  interest  at 
the  time,  and  therefore  it  is  quite  sufficient  that  the  plaintiff  had 
ail  interest  in  bis  son's  life  at  the  date  of  the  policy,  even  if  the 
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Law        Court  should  think  he  had  none  at  the  death  of  his  son.     So  the 
Thb  London  provision  in  sect.  8,  •*  that  in  all  cases  where  the  insured  hath 
ABLE  L^PB    interest  in  such  life  or  lives,  event  or  events,  no  greater  sum  shall 
Policy  Co.     be  recovered   from   the  insurer    or   insurers  than  the  amount  or 
value  of  the  interest  of  the  insured  in  such  life  or  lives,  or  other 
event,"  refers  only  to  the  interest  at  the  time  of  effecting  the 
insurance.     These  points  have  been  so  decided  by  the  Exchequer 
Chamber  in  Dalby  v.  The  India  and  London  Life  Assurance  Com- 
pany (1),  in  which  the  very  same  question  was  raised,  the  insurance 
being  for  the  whole  of  a  life,  during  which  the  plaintiff's  interest 
determined,  overruling  Oodsall  v.  Boldero  (2). 

Mr.  Rolt,  Q.C.,  and  Mr.  Toniano  for  the  Company: 

The  extent  of  the  plaintiff's  interest  in  this  suit,  in  any  case, 
is  not  more  than  the  amount  or  value  of  his  insurable  interest 
in  his  son's  life  at  the  date  of  the  policy.  Now,  this  was  not 
8,000Z.,  but  the  value  of  the  chance  of  the  plaintiff's  receiving 
the  legacy  to  his  son,  contingent  on  his  attaining  thirty.  But, 
after  the  legacy  was  paid,  the  policy  was  a  mere  gaming  insurance 
[  *227  ]  within  the  14  Geo.  III.  c.  48,  and  *therefore  void.  •  If  this  interest 
were  sufficient  to  support  it,  any  interest  for  a  day  or  an  hour 
would  support  a  life  policy.  But,  in  truth,  this  was  simply  a 
contract  of  indemnity,  and  the  term  of  two  years  was  only  taken 
because  that  was  the  most  convenient  way  of  covering  the  risk 
according  to  the  practice  of  this  office,  and  the  usual  form  of  their 
policies ;  and  this  was  not  a  policy  for  the  whole  of  a  life,  as  in 
the  case  of  Dalby  v.  The  India,  dc.  Company  (1).     *     *     * 

Mr.  Selwyn,  for  the  secretary,  was  not  heard. 

Mr.  WiUcock,  in  reply. 

Vicb-Chancellor  Sir  W.  Page  Wood  : 

I  have  come  to  a  conclusion  in  favour  of  the  plaintiff  in  this 
case.  Looking  at  the  policy  itself,  it  is  clear  that,  whatever  may 
be  the  effect  at  law,  in  equity  it  creates  a  charge  upon  the  stocks, 
funds,  securities,  and  property  of  the  Company  (3).  These  are  to 
be  liable  to  pay  a  certain  sum  to  the  executors,  administrators,  and 

(1)  100  R.  R.  389  (15  C.  B.  391).  the  ordinary  sense  of  the  word.     tSee 

(2)  9  East,  72.  In  re  Alliance  Society  (1885)  28  Ch.  D. 

(3)  This  does  not  create  a  charge  in      at  p.  567.—  0.  A.  8. 
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assigns  of  the  insured  three  months  after  proof  of  the  death  of  his         Law 
son ;  so  that  this  sum  became  a  charge  on  all  the  funds  of  the  xhe  London 
Company  at  the  time.     Of  course,  at  law,  under  an  execution  upon     ^blbT  npB 
a  judgment,  only  such  property  of  the  Company  could  be  taken  as     Policy  Co. 
could  then  be  found,  and  that  would  not  give  the  benefit  of  the 
previous  charge  against  property  which  had  been  alienated  before 
the  judgment   or   execution.     In    this    *policy   there   are  words       [♦228] 
effecting   a  charge,   and  no    purchaser    who   had   notice   of   the 
charge  would  be  able  to  prevail  against  the  plaintiff  in  equity, 
and  therefore  the  matter  is  fit  to  be  adjudicated  upon  in  these 
Courts,  that  being  a  remedy  which  the  plaintiff  could  not  obtain 
at  law. 

I  should  be  sorry  to  hold,  that  a  proviso,  that  parties  should  not 
be  sued  as  members  in  their  individual  capacity,  would  be  sufficient 
to  bring  a  policy  or  other  instrument  such  as  this  within  the 
jurisdiction  of  the  courts  of  equity.  The  proviso  is,  that  the 
remedy  should  be  against  the  goods  and  not  the  members  of  the 
Company  personally ;  but  beyond  this  the  goods  are  charged  with 
the  payment  of  a  fixed  sum,  I  therefore  think  that  the  question 
is  fit  for  the  decision  of  this  Court. 

With  regard  to  the  main  point,  the  case  of  Dalhy  v.  The  India 
and  London  Life  Assurance  Company  (i),  recently  decided  in  the 
Exchequer  Chamber,  is  no  doubt  contrary  to  the  previous  decision 
in  OodscM  v.  Boldero  (2),  which,  I  agree  with  the  Judges  in  saying, 
was  not  a  decision  that  met  with  universal  approval,  or  in  practice 
with  acquiescence,  though  no  doubt  it  was  considered  to  be  law. 
The  decision  in  the  Exchequer  Chamber,  independently  of  the  high 
authority  of  that  Court,  appears  to  me  to  rest  upon  a  right  footing 
as  to  policies  of  this  description.  Policies  of  insurance  against  fire 
or  marine  risk  are  contracts  to  recoup  the  loss  which  parties  may 
sustain  from  particular  causes.  When  such  loss  is  made  good 
aliunde,  the  Companies  are  not  liable  for  a  loss  which  has  not 
occurred;  but  in  a  life  policy  there  is  no  such  provision.  The 
policy  never  refers  to  the  reason  for  effecting  it.  It  is  simply 
a  contract,  that,  in  consideration  of  a  certain  annual  payment, 
the  Company  will  pay  at  a  future  time  a  fixed  sum,  calculated  by 
them  *with  reference  to  the  value  of  the  premiums  which  are  to  be  [  *229  ] 
paid,  in  order  to  purchase  the  postponed  payment.  Whatever 
event  may  happen  meanwhile,  is  a  matter  of  indifference  to  the 
Company.  They  do  not  found  their  calculations  upon  that,  but 
(1)  100  B.  R.  389  (15  C.  B.  391).  (2)  9  East,  72. 
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Law        simply  upon  the  probabilities  of  human  life,  and  they  get  paid  the 

The  London  '^^^  value  of  that  calculation.     On  what  principle  can  it  be  said, 

ABLB^Lrei    *^**'  ^'  ®^°^®  ^^®  ®^®®  satisfies  the  risk,  on  account  of  which  the 

Policy  Co.    policy  may  have  been  eflfected,  the  Company  should  be  released 

from  their  contract  ?   The  Company  would  be  in  the  same  position 

whether  the  object  of  the  insured  were  accomplished  or  not; 

whether  he  were  in  a  better  or  worse  position,  that  could  have  no 

effect  upon  the  contract  with  the  Company,  which  was  simply 

calculated  upon  the  value  of  the  life  which  they  had  to  insure. 

The  Exchequer  Chamber  came  to  this  conclusion  in  the  case  of  an 

insurance  upon  the  whole  term  of  a  life,  where  the  person  insured 

had  received  the  amount,  to  provide  against  the  loss  of  which  his 

insurance  was  effected. 

Then  I  have  first  to  consider  the  particular  contract  in  this  case. 
It  was  distinctly,  that,  if  the  person  whose  life  was  insured  should 
die  within  two  years  from  the  date  of  the  policy,  in  consideration  of 
the  payment  meanwhile  of  two  premiums,  the  Company  would  pay 
to  the  person  insuring  a  fixed  sum  of  money.  1  cannot  import  into 
that  contract  any  other  consideration  than  what  would  be  the 
value  of  insuring  the  life  against  the  contingency  there  mentioned. 
If  there  had  been  evidence  of  any  mistake  in  the  terms,  there  might 
have  been  a  case  for  reforming  the  contract ;  but  the  statement  is, 
that  the  plaintiff  represented  that  he  wished  to  insure  against  the 
risk  of  his  son  dying  within  twenty  months,  and  that  the  answer 
was,  that  the  Company  made  their  policies  annual  policies  in  point 
of  form,  and  therefore  in  this  case  proposed  to  insure  against  the 
risk  of  the  son  dying  within  two  years.  If  they  had  said  they 
r  *230  ]  would  ^charge  only  such  premiums  as  an  actuary  should  calculate 
for  the  risk  of  his  dying  within  twenty  months,  then  the  policy 
ought  to  be  reformed;  but  all  that  was  said  was  that  which 
excludes  the  view  I  have  suggested,  namely, — ''You  wish  to  be 
safe  for  twenty  months,  and  therefore  you  had  better  insure  for 
two  years  to  cover  it."  The  Company  therefore  got  the  full  value 
in  premiums  for  that  insurance  for  two  years,  and  accordingly  I 
cannot  in  the  least  doubt  what  should  be  the  result.  It  is  not  said 
by  anyone  that  the  Company  calculated  the  premium  in  any.  way 
except  for  an  insurance  for  two  years ;  the  premiums  were  less  than 
the  premiums  for  an  insurance  on  the  whole  of  the  life,  because,  oi 
course,  the  risk  of  the  insured  dying  within  two  years  was  a  very 
different  thing  from  the  general  risk  of  his  death,  and  therefore  the 
premium  would  naturally  be  less. 
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There  remains  only  the  qaestion  upon  the  statute.    The  contract        i.aw 
is  clear ;  and  according  to  the  judgment  of  the  Exchequer  Chamber,  jhe  London 
the  plaintiff  is  entitled  to  recover,  unless  I  find  something  in  the    J[bl"ijfb 
statute  which  makes  the  contract  void,  or  prevents  his  claiming  the    Poliot  Co. 
full  amount  of  the  policy.    The  argument  was  chiefly  addressed  to 
prove  the  contract  to  be  void,  and  cases  were  put  which  might  lead 
to  frauds  upon  the  statute ;  but  the  doctrine  which,  I  think,  I  am 
authorised  to  lay  down  here,  will  leave  untouched  all  possible  cases 
of  frauds  which  parties  may  seek  to  perpetrate.    This  plaintiff  had 
insured  against  the  event  of  A.  dying  before  the  end  of  two  years ; 
he  had  not  an  interest  in  A.'s  life  after  the  first  twenty  months  of 
that  period. 

(Mr.  Rolt :  The  argument  was,  that  only  such  a  fraction  of  time 
Tvas  left,  that  the  policy  could  not  be  made  for  less  than  two 
years.) 

I  think  that  is  in  favour  of  the  policy.  The  statute  says,  that  a 
policy  is  void  unless  the  party  has  some  interest  in  the  event 
insured ;  that  he  had  some  interest  in  this  case  no  one  can  deny, 
though  that  interest  was  not  for  the  whole  ^period  insured.  It  is  [  *2Si  ] 
argued,  that  it  is  similar  to  the  case  where  a  person  has  insured 
himself  against  accident  on  a  railway  journey,  and  the  Railway 
Insurance  Company  thereupon  try  to  insure  the  whole  life  of  such 
a  person ;  or,  where  a  man  having  an  interest  in  one  day  of  a  life, 
insures  the  whole  life  or  one  year  of  it ;  but  all  those  cases  must  be 
determined  by  leaving  it  to  a  jury  to  say,  whether  a  fraud  upon  the 
statute  was  intended.  The  whole  of  this  case  shows  perfect  bona 
Jides  on  the  part  of  the  plaintiff.  One  point  suggested  was,  that  the 
insurance  was  in  this  form  because  it  was  the  practice  of  the  office ; 
but,  if  so,  then  the  case  being  that  the  plaintiff  wished  to  insure  for 
twenty  months,  and  was  told,  no,  you  must  insure  for  two  years ; 
the  Legislature  assuredly  never  meant  to  prevent  a  party  having 
the  benefit  of  such  insurance,  because  it  is  the  practice  of  the  office 
to  insure  in  that  way.  They  got  the  full  value  for  the  two  years, 
and,  as  between  them  and  the  insured,  I  must  treat  the  matter 
entirely  as  a  contract.  Then  sitting  here  to  administer  the  law, 
with  a  due  regard  to  the  policy  of  the  statute,  the  question  is,  am  I 
to  avoid  this  contract  upon  any  ground  of  public  policy  ?  I  do  not 
think  I  can  say  that  the  plaintiff  is  within  the  words  or  spirit  of 
the  enactment,  he  having  an  interest  in  the  life,  and  the  insurance 
having  been  effected  in  the  manner  I  have  described. 

6—2 


68  1855.    CH.     1  KAY  &  3.  231—232.  [b.e. 

Law  However,  the  3rd  section  of  the  statate  provides  that  the  plaintiff 

The  London  shall  not  recover  more  than  the  interest  which  he  has  in  the  event 
ablb^ufb  ii^sured.  I  cannot  accede  to  the  argument,  that  such  an  interest 
Policy  Co.  ag  the  plaintiff  here  had,  should  be  discounted  during  the  life  of 
his  son,  and  valued  according  to  the  chance  of  his  dying  within  the 
two  years ;  and  that,  taking  the  value  of  the  life,  and  the  present 
worth  of  the  money  on  that  calculation,  the  interest  of  the  person 
effecting  the  insurance  means,  in  that  section  of  the  statute,  the 
[  *2S2  ]  value  of  what  would  be  coming  to  him  on  the  particular  *event 
estimated  in  the  manner  I  have  mentioned ;  and  that,  if  the  event 
happened  six  weeks  before  the  determination  of  the  policy,  there 
might  be  a  question  whether  the  person  insuring  ought  not  to  lose 
some  portion  of  the  money  secured  by  the  policy.  It  is,  however, 
argued,  that,  coupling  the  provisions  of  the  statute,  and  the  mode 
in  which  it  points  out  that  the  insuring  party  is  to  recover  his 
interest,  with  the  form  of  this  policy,  which  is  limited,  and  not  for 
the  whole  period  of  the  life  of  the  insured ;  construing  this  contract 
with  the  statute,  the  only  thing  which  the  parties  could  have  had 
in  view,  was  insuring  the  happening  of  the  particular  event,  and 
not  two  years  of  this  party's  life.  The  answer  to  that  is,  I  find  no 
such  contract ;  and  I  must  look  to  the  nature  of  the  contract,  as  it 
is  said  in  Dalhy  v.  The  India  and  London  Life  Assurance  Com- 
pany (1) ;  and  then,  with  reference  to  the  question  of  public  policy, 
I  must  consider  first,  whether  or  not  the  contract  is  void ;  or, 
secondly,  if  the  contract  be  good,  will  any  rule  of  public  policy  cat 
down  the  sum  secured  by  the  policy  ? 

I  do  not  think  that  the  contract  in  this  case  is  void ;  nor  do  I 
think  that  the  sum  should  be  cut  down,  by  any  calculation  of  valae 
made  on  the  principle  of  the  interest  insured  being  reversionary  at 
the  time  of  applying  for  the  insurance. 

The  plaintiff  is,  therefore,  entitled  to  recover,  and  with  ooeta. 
The  costs  of  the  secretary  to  be  paid  by  the  plaintiff,  and  recovered 
from  the  Company. 

The  state  of  the  law  at  the  time  of  effecting  this  policy  might 
have  had  some  weight  as  to  the  question  of  costs;  but  the 
Company's  rules  provide  that  "a  party  havmg  had  an  interest 
in  the  life  assured  shall  not  lose  the  benefit  of  the  policy,  although 
his  interest  shall  have  terminated  before  the  death  of  the  assured ; " 
repudiating,  therefore,  the  law  as  laid  down  in  Oodsall  v.  Boldero  (2). 
(1)  100  E.  E.  389  (16  C.  B.  391).  (2)  9  East,  72. 
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In  rb  FOZARD'S  TRUST.  iss*. 

Dec,  18. 
(1  Kay  ft  J.  233—242  ;  S.  0.  24  L.  J.  Ch.  441 ;  3  W.  E.  219 ;  25  L.  T.  O.  S.  5.)  ^^^ 

Pteviously  to  her  first  marriage,  in  1790,  M.  A.  F.,  being  then  an  infant,  •/'»»•  17. 
tenant  in  common  in  tail,  with  her  brother  and  two  sisters,  of  real  estates, 
under  a  settlement  dated  in  1767,  executed  an  indenture,  dated  in  1790,  ^^^^'  ^••^• 
purporting  to  be  an  agreement  for  settling  her  share  upon  her  husband  for  [  ^^  J 
life,  with  remainder  to  herself  for  life,  with  remainder  to  the  issue  of  the 
marriage.  In  1794,  M.  A.  F.,  then  a  widow  but  still  an  infant,  married 
0.  F.  In  1808,  the  real  estate  was  sold,  and  the  money  arising  from  the 
sale  iuyested  in  stock,  in  the  names  of  certain  persons,  who,  shortly  after 
the  investment,  executed  an  indenture,  dated  1808,  whereby  it  wns  declared 
that  they  should  stand  possessed  of  M.  A.  F.'s  share  of  the  stock,  upon  the 
trusts  of  the  iudenture  of  1790 ;  and,  by  an  indenture  dated  in  1842,  the 
stock  was  vested  in  new  trustees,  upon  the  trusts  of  the  indenture  of  1808. 
Neither  M.  A.  F.  nor  C.  F.  was  a  party  to  the  indenture  of  1808,  or  to  that 
of  1842.  M.  A.  F.  died  in  1845,  C.  F.  in  1849 :  Held,  that  the  indenture  of 
1790  had  no  efifect  upon  M.  A.  F.'s  interest,  she  being  under  age  when  it 
was  executed;  that  the  indentures  of  1808  and  1842  not  having  been 
executed  by  M.  A.  F.,  and  it  not  appearing  that  anything  was  done  at  the 
time  of  the  sale,  except  that  her  share  of  the  purchase-money  got  into  the 
hands  of  the  trustees  ;  and  there  being  nothing  to  show  that  she  acquiesced 
in  that  arrangement,  the  presumption  must  be,  that  the  property  remained 
by  way  of  resulting  trust,  according  to  the  trusts  of  the  settlement  of  1767 ; 
and  that  M.  A.  F.'s  interest  in  the  stock  was  the  same  as  her  interest  in 
the  real  estate,  r.e.  an  estate  tail ;  and  the  stock  was  ordered  to  be  paid  to 
her  personal  representative. 

Bt  indentures  of  lease  and  release,  dated  in  1767,  being  the 
settlement  made  in  contemplation  of  the  marriage  between  Bichard 
West  and  Sarah  his  wife,  the  parents  of  Mary  Ann  Fozard,  certain 
freehold  estates  were  conveyed  and  assured  to  the  use  of  Bichard 
for  life,  with  remainder  to  the  use  of  Sarah  for  life,  with  remainder 
to  the  use  of  the  children  of  Bichard  and  Sarah,  equally,  as 
tenants  in  common  in  tail,  with  cross  remainders  in  tail  if  there 
should  be  a  failure  of  issue  of  any  such  children.  Mary  Ann 
Fozard,  a  son,  and  three  other  daughters,  one  of  whom  died 
without  issue  in  very  early  infancy,  were  the  only  children  of  the 
marriage. 

In  December,  1790,  Mary  Ann,  being  then  a  minor,  aged  seven- 
teen years,  married  John  Waghorn.  Upon  her  ^marriage  an  [  ^234  j 
indenture,  dated  1790,  was  executed,  purporting  to  be  an  agreement 
for  settling  all  such  part  of  the  real  estate  to  which  Mary  Ann 
would  be  entitled  after  the  death  of  her  parents  under  the  settle- 
ment of  1767,  upon  trust  for  her  husband  for  life,  with  remainder 
to  herself  for  life,  with  remainder  to  their  children  absolutely. 

Mary  Ann,  though  under  age,  was  a  party  to,  and  executed  this 
indenture. 
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Inre^  There  was  one  child  only  of  the  marriage,  a  daughter,  who 

Trust.       married  the  respondent,  Francis  Gamer,  and  died  without  issue. 

John  Waghorn  died,  and  in  1794  his  widow,  being  still  under 
age,  married  Charles  Fozard. 

In  1808,  the  freehold  property  was  sold  by  Bichard  West,  with 
the  concurrence  of  his  children  and  Charles  Fozard,  and  was  con- 
veyed to  the  purchasers,  a  fine  being  duly  levied  on  the  occasion  of 
the  sale.  The  purchase  money  was  invested  in  the  purchase  of 
7,400L  42.  per  cent.  Bank  Annuities,  in  the  names  of  Bichard  West 
and  three  other  persons,  who  shortly  after  the  investment  executed 
an  indenture,  dated  18Q8,  whereby  it  was  declared,  that,  after  the 
decease  of  Bichard  West,  the  trustees  should  stand  possessed  of 
three  fourth  parts  of  the  7,4002.  Bank  Annuities  upon  the  trusts  of 
the  indenture  of  1767,  and  of  the  other  remaining  fourth  part  apon 
the  trusts  of  the  indenture  of  1790. 

Charles  Fozard  and  Mary  Ann  were  named  as  parties  to  the 
indenture  of  1808  ;  but  that  indenture  was  not  executed  by  either 
of  them. 

Bichard  West  died  in  1824,  and  shortly  afterwards  three  fourth 
parts  of  the  7,4002.  Bank  Annuities  were  transferred  in  equal  third 
[  *235  ]  shares  to  the  brother  and  two  surviving  sisters  *of  Mary  Ann 
Fozard.  The  remaining  fourth  part,  amounting  to  1,850Z.  S^  per 
cent.  Beduced  Annuities  (being  the  stock  forming  the  subject  of  the 
present  petition),  was  retained  by  the  trustees.  By  an  indenture, 
dated  1842,  to  which  neither  Charles  Fozard  nor  Mary  Ann  was  a 
party,  the  1,8502.  Beduced  Annuities  became  vested  in  new  trustees, 
upon  the  trusts  of  the  indenture  of  1808. 

Mary  Ann  Fozard  died  in  1845.  Charles  Fozard  died  in  1849, 
having  appointed  his  daughter,  Helen  Bosina  Fozard,  sole  executrix 
of  his  will ;  and  letters  of  administration  with  the  will  annexed, 
until  Helen  Bosina  should  obtain  probate,  were  granted  to  the 
petitioner.  Charles  Fozard  died  without  having  administered  to 
the  estate  of  his  wife,  and  letters  of  administration  of  her  estate  and 
effects  for  the  use  of  Helen  Bosina,  and  until  she  should  obtain 
probate  of  her  father's  will,  were  granted  to  the  petitioner. 

The  surviving  trustee  under  the  indenture  of  1842,  having,  under 
the  authority  of  the  statute  10  &  11  Vict.  c.  96,  transferred  the 
1,8502.  stock  into  the  name  of  the  Accountant-General  of  the  Court 
of  Chancery  in  the  matter  of  the  above-mentioned  trusts,  and  paid 
208L,  the  cash  balance  of  dividends  payable  on  the  stock,  into  the 
Bank  of  England  to  the  account  of  the  Accountant- General  in  the 
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matter  of  the  same  trast,  the  petitioner  now  presented  his  petition,  in  re 
stating  the  facts  above  mentioned,  and  submitting  that  if  any  such  tbust. 
agreement  as  the  agreement  alleged  to  have  been  entered  into  by 
the  indenture  of  1790,  was  in  fact  entered  into  upon  the  occasion  of 
the  first  marriage  of  Mary  Ann  Fozard,  the  same  was  not  binding 
upon  her  by  reason  of  her  being  then  under  age.  The  petition 
averred  that  the  indenture  of  1842  was  executed  without  the  con- 
sent, express  or  implied,  of  Charles  Fozard,  and  Mary  Ann,  or 
either  of  them  ;  and  that  Charles  Fozard  and  Mary  Ann  *Fozard,  [  *236  ] 
or  either  of  them,  never,  (save  as  to  Mary  Ann  Fozard,  by  her 
executing  the  indenture  of  1790,  when  she  was  under  age),  assented 
to  an  abridgment  or  alteration  of  her  rights  and  interests  under 
the  settlement  of  1767,  and  submitted  that  such  rights  and  interests 
remained  unaffected  by  the  deeds  of  subsequent  date,  and  were  not 
prejudiced  by  the  declarations  of  trust  therein  contained ;  and  that, 
as  a  necessary  consequence,  Mary  Ann  Fozard,  or  Charles  Fozard 
in  her  right,  was  absolutely  entitled  to  the  stock  as  part  of  her  or 
his  personal  estate,  and  prayed  for  a  transfer  of  the  stock  and 
payment  of  the  cash  and  dividends  to  the  petitioner. 

Mr.  Roll,  Q.C.,  and  Mr.  Browell,  in  support  of  the  petition : 

Mary  Ann  Fozard  was  a  minor  at  the  date  of  the  settlement  of 
1790,  and  did  not  execute  the  declaration  of  trust  of  1808,  or  the 
deed  appointing  new  trustees  in  1842.  The  trusts,  therefore,  of 
the  settlement  of  1790  were  not  binding  upon  her,  and  are  not 
binding  upon  her  representative  ;  and  there  being  nothing  else  to 
modify  her  interest  in  the  money  arising  from  the  sale  of  the  estate 
in  1808,  that  interest  remained  at  her  death  the  same  as  her  interest 
in  the  real  estate  was  previously  to  the  settlement  of  1790.  As  to 
one  fourth  part  of  ^uch  purchase  money  she  was  tenant  in  tail.  In 
other  words,  the  conversion  being  complete,  her  interest,  as  to  such 
fourth  part,  was  absolute,  and  the  petitioner,  as  her  personal  repre- 
sentative, is  entitled  to  the  stock,  cash,  and  dividends  by  which  her 
share  is  now  represented. 

Mr.  WiUcock,  Q.C.,  and  Mr.  W.  D.  Lewis,  for  Francis  Gamer  : 

•     *     The  transfer  of  the  stock  into  the  names  of  trustees,  the       [  237  ] 
contemporaneous  declaration  of  trust,  the  appointment  of  new 
trustees  in  1842,  and  the  recognition  of  the  trustees  for  the  time 
being  by  Mrs.  Fozard  during  her  life,  and  subsequently  by  her 
husband,  who,  though  he  survived  his  wife  from  1845  to  1849, 
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In  re        made  no  claim  to  the  stock,  show  acquiescence  on  their  part ;  and 
Tbubt.       having  acquiesced,  they  were  bound.       [On  this  point  they  cited 
SavUl  V.  Savill  (1)  and  other  cases.] 

[  238  ]  Mr,  Buchanan  for  the  surviving  trustee  under  the  indenture  of 

1842. 

Mr.  Holt,  Q.C.,  in  reply : 

*  *  In  Savill  v.  Savill,  the  only  case  cited  in  point,  nothing 
would  have  been  done  against  the  heir  if  lie  had  not  taken  the 
personal  estate  as  well  as  the  realty.    *    *    « 

(Thb  Yicb-Ghancbllor:  How  do  you  account  for  the  circumstance, 
that,  immediately  upon  the  sale,  the  money  is  found  in  the  hands 
of  trustees,  and  for  the  appointment  of  new  trustees  ?) 

Mrs.  Fozard  was  no  party  either  to  the  deed  of  appointment  o 
such  new  trustees,  or  to  the  declaration  of  the  trusts  upon  which 
they  are  alleged  to  have  held  the  stock.  At  the  most,  all  she  agreed 
to  was,  that  certain  persons  should  be  trustees,  but  not  of  that 
settlement.  That  trustees  were  necessary,  at  least  previous  to  her 
father's  death  in  1824,  it  was  natural  for  her  to  imagine,  the  fund 
[  *239  ]  being  one  in  which  her  father  was  interested  for  life,  and  herself  *in 
remainder.  That  she  knew  or  suspected  such  trustees  were  to  hold 
the  trust  funds  upon  the  trusts  of  the  settlement  of  1808,  there  is 
nothing  to  show. 

The  Yice-Ghangellor  reserved  judgment,  in  order  that  search 
might  be  made  for  the  deed  executed  upon  the  sale  of  the  real 
estate,  contemporaneously  with  the  fine,  with  the  view  of  ascertain- 
ing, whether,  from  the  mode  in  which  the  purchase  money  was 
expressed  to  be  paid,  any  presumption  could  be  drawn  in  favour  of 
the  contention  of  the  respondent,  viz.  that  ^rs.  Fozard  had 
acquiesced  in  the  trusts  of  the  settlement  of  1790.  Search  was 
accordingly  made,  but  the  deed  could  not  be  discovered. 

1866.        Yicb-Ghancellor  Sib  W.  Paob  Wood  now  delivered  judgment  as 

Jan.  17.  follows : 

In  this  case  I  should  have  been  very  glad  to  see  the  deed,  if  it 
could  have  been  found ;  but,  as  it  cannot  be  found,  I  cannot  make 
any  presumption  about  it,  except  that  it  would  not  prove  anything 
either  way.  I  can  assume  nothing  against  the  petitioner  in  its 
absence. 

(1)  70  B.  R.  370  (2  Coll.  721). 
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Under  an  indenture,  dated  in  the  year  1767,  a  lady,  whose  in  re 
administrator  is  now  seeking  to  recover  this  property,  was  tenant  tbust. 
in  common  in  tail  with  her  brother  and  sisters  of  the  real  estate,  by 
which  the  property  was  then  represented,  with  cross  remainders  in 
tail,  if  there  should  be  a  failure  of  their  issue.  The  lady  married, 
being  at  the  time  of  her  marriage  an  infant.  Previously  to  her 
marriage  with  her  first  husband,  a  settlement  was  executed,  dated 
in  1790,  which  purported  to  settle  her  property  upon  her  husband 
for  life,  with  remainder  to  herself  for  life,  with  remainder  to  the 
issue  of  the  marriage.  That  settlement,  of  ^course,  had  no  effect  [  *240  ] 
upon  her  interest,  she  being  under  age  when  it  was  executed. 
Then,  in  1808,  the  real  estate  was  sold,  and  the  only  evidence  of 
what  took  place — which  is  not  evidence  against  the  present 
claimant— is  a  declaration  of  trust  of  7,4002.,  purporting  to  be  the 
amount  of  the  purchase  money,  which  declaration  of  trust  was  not 
executed  by  the  lady,  or  by  her  husband.  Unless  something  were 
done  contemporaneously  with  the  fine  levied  on  the  sale  of  the 
property,  unless  the  lady  handed  the  money  to  her  husband,  or  took 
some  step  of  that  kind,  the  presumption  must  be,  that  the  property 
remains  by  way  of  resulting  trust  according  to  the  trusts  of  the 
original  settlement  of  1767. 

That  this  is  so  with  regard  to  this  case,  I  have  never  had  any 
doubt ;  but  the  point  was  expressly  decided  by  Sir  W.  Grant  in 
Scawen  v.  Blunt  (i).  In  that  case  there  was  a  devise  of  real  estate 
to  Louisa  Scawen  for  life,  in  case  she  should  so  long  continue 
unmarried ;  in  case  of  her  marriage,  to  her  heirs  and  assigns  for 
ever;  but,  in  case  of  her  decease  unmarried,  then,  upon  her  decease, 
the  estate  was  devised  to  Winifred  Blunt,  her  heirs  and  assigns.  In 
1788,  Louisa  Scawen  and  Winifred  Blunt  came  to  an  agreement  to 
sell  the  estate;  and  accordingly,  by  indentures  of  lease  and  release, 
and  a  fine,  Louisa  Scawen,  and  Samuel  Blunt  the  husband  of  Wini- 
fred, and  Winifred,  conveyed  the  estate,  and  their  several  rights  and 
interests  therein,  to  John  Arnold,  for  2,100/.  There  was  no  covenant 
in  the  indentures  respecting  the  application  of  the  purchase  money, 
nor  any  deed  of  trust  made  in  relation  to  it,  nor  any  notice  taken 
or  claim  set  up  by  Blunt  or  his  wife.  Upon  the  execution  of  the 
deeds,  Arnold  paid  the  purchase  money  to  the  plaintiff,  and  the 
whole  of  that  sum,  except  100/.,  was  afterwards  invested  in  stock, 
*in  the  names  of  trustees.  Blunt  died;  his  wife  survived.  She  [•241] 
never  did  any  act  with  respect  to  the  stock.  She  died,  having 
(1)  7  Ves.  294 ;  see  70  R.  B.  p.  203,  n. 
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In  re  bequeathed  to  the  plaintiff  all  her  personal  estate,  and  appointed 
Tbubt.  the  defendant  her  executor.  The  bill  was  filed  by  Louisa  Scawen, 
who  was  still  unmarried,  against  the  executor  of  Winifred,  and  tlie 
representative  of  the  surviving  trustee,  stating  these  circumstances, 
and  praying  that  the  plaintiff  might  be  declared  absolutely  entitled, 
and  for  a  transfer.  The  defendant,  the  executor,  by  his  answer, 
stated  that  he  did  not  know  whether  the  money  was  paid  to  or  by 
the  plaintiff  in  the  presence  of  Samuel  and  his  wife,  or  either  of 
them.  He  admitted  that  Samuel  did  no  act  in  respect  of  the 
premises,  or  the  consideration  for  the  sale,  or  the  stock,  other  than 
as  above  mentioned,  at  the  time  of  the  sale;  and  he  submitted 
whether,  under  the  circumstances,  the  interest  in  his  stock,  in  the 
event  of  the  plaintiff's  death  unmarried,  passed  under  the  will  of 
Samuel  or  under  that  of  Winifred.  The  question  being,  in  truth, 
whether  Samuel  Blunt  had  such  an  interest  in  the  property  that 
he  had  passed  it  invested  as  it  was  in  stock.  The  Master  of  thb 
Bolls  said :  ''  If  it  was  necessary  to  decide  this  cause  upon  the 
question  as  to  an  implied  gift  or  abandonment  by  Mr.  Blunt  of 
whatever  interest  he  might  have  had,  some  inquiry  would  be 
necessary  as  to  the  circumstances  of  the  transaction.  But  it  is  not 
necessary  for  the  plaintiff  to  resort  to  that  ground  of  claim.  All 
the  parties  interested  in  the  estate  concurred  in  a  sale,  but  without 
any  declaration  or  agreement  as  to  the  manner  in  which  the 
produce  should  be  divided,  employed,  or  secured."  That  is  the 
actual  case  here  as  regards  this  lady  and  her  husband.  ''The 
consequence  is,"  Sir  W.  Grant  continued,  "there  resulted  to  all 
the  same  interest  in  the  produce  of  the  real  estate  that  they  had 
in  the  real  estate  itself.  The  plaintiff,  if  she  had  married,  would 
have  been  entitled  to  the  whole."  The  money  in  fact  was  the 
estate,  and  the  same  rule  must  apply  to  both. 
[  242  ]  Here  nothing  was  done  at  the  time  of  sale,  but  the  lady's,  or  her 

husband's,  money  got  into  the  hands  of  trustees,  and  there  was 
nothing  to  show  that  she  acquiesced  in  that ;  though,  if  she  had 
put  the  money  into  the  hands  of  the  trustees,  it  might  have  been 
said,  that  their  declaration  of  trust  would  have  been  sufficient. 

Therefore,  of  course,  her  interest  in  the  fund  is  the  same  as  in 
the  real  estate — an  estate  tail. 

I  cannot  give  any  costs  to  the  respondent. 
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CLARKE  V.   BATTERS.  wes. 

(I  Kay  &  J.  242-250.)  ^««^27. 

The  Ship  Registry  Act,  stat.  8  &  9  Vict  c.  89,  did  not  prevent  a  lien  being 
created  on  the  certificate  of  original  registry,  deposited  by  au  unregistered 
owner  to  secare  advances  for  the  use  of  the  ship. 

[See  now  Merchant  Shipping  Act,  1894,  s.  15.] 


COX    V.     COX.  1866. 

(1  Kay  &  J.  251—255.)  an,^  7. 

A  testatrix,  by  her  will,  declared,  that  every  person  thereby  made  tenant 
for  life  should  have  such  and  the  like  powers  of  leasing,  selling,  and 
exchanging  any  part  of  the  devised  estate  as  were  by  her  father's  will  given 
to  the  tenants  for  life  and  in  tail  mentioned  in  his  will,  or  to  the  trustees 
thereof.  It  appeared  that  the  father's  will  did  not  give  a  tenant  for  life  or 
in  tail  any  power  of  leasing,  selling,  or  exchanging ;  but  gave  trustees  full 
power  to  sell  and  exchange  the  hereditaments  therein  comprised,  and  to 
give  receipts  for  the  purchase-money:  Held,  that  the  tenant  for  life  in 
poflsession  of  the  estate  devised  by  the  testatrix  had  the  same  powers  of 
selling  and  exchanging  that  estate  as  were  by  the  father's  will  given  to  the 
trustees,  but  that  such  powers  did  not  extend  to  giving  receipts. 


HOPWOOD  V.  The  EARL  of  DERBY.  i^ss. 

Jan,  29. 
(1  Kay  &  J.  255—263.)  

[Obsolete  procedure.    Bill  to  establish  a  will  of  real  estate.] 


HILT.  V.   AUDUS.  J866 

Jan,  31. 
(1  Kay  &  J.  263—269.)  

Under  the  provisions  of  the  Merchant  Shipping  Act,  1854,  where  a  bill  in 
Chancery  was  filed  to  stay  actions  in  other  Coui-ts  for  damage  occasioned  by 
a  collision  with  the  plaintiff's  ship,  and  to  have  the  alleged  damage  ascer- 
tained, the  plaintiff  could  not  obtain  an  injunction  against  a  defendant  in 
equity,  without  admitting  the  existence  of  some  liability  in  respect  of  the 
collision. 

[See  now  the  Merchant  Shipping  Act,  1894,  s.  504.] 


In  re  SHEPPARD'S  TRUSTS  (1).  isss. 

(1  Kay  &  J.  269—276.)  ^!!ll^' 

Bequest  of  stock,  in  trust  for  three  persons  nominatim,  in  equal  shares,     '^^^'^t  ^•■C* 
to  be  transferred  to  them  when  they  shall  attain  twenty-one.    But,  if  any         [  ^^^  ] 
of  them  shall  depart  this  life  under  the  age  of  twenty-one  and  unmarried, 
then  his  share,  original  and  accruing,  to  go  to  the  survivors.    And  if  all  of 

(1)  Bame$  v.  Jmninga  (1866)  L.  R.      Qibbons   (1881)   6  App.   Cas.   471,  50 
2  Bq.  448,  35  L.  J.  Ch.  375 ;  Gibb<m$  v.      L.  J.  P.  C.  45,  45  L.  T.  177. 
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In  re  them  shall  die  under  twenty-one  and  unmarried,  then  the  stock  to  sink  into 

Shb^pabd'b  the  residue.    One  of  the  three  died  some  months  prior  to  the  making  of  the 

Tkubts.  ^j2|  .  HqIj^  ijjat  the  survivors  were  entitled  to  the  share  which  the  testator 

attempted  to  bequeath  to  the  deceased. 

Abraham  Sheppard,  by  his  will,  dated  the  19th  of  September, 
1886,  bequeathed  to  his  executors  and  trustees  the  sum  of  15,00(N. 
8  per  cent.  Consolidated  Bank  Annuities,  upon  trust,  to  pay  the 
interest  and  dividends  of  the  sum  of  5,0002.  Bank  Annuities  (part 
of  the  15,000Z.  like  Annuities),  to  the  petitioner  Ann,  the  wife  of 
the  petitioner  Edward  Birch,  by  her  then  name  of  Ann  McAllister, 
during  her  life,  and  after  her  decease,  upon  trust,  as  follows,  viz. 
"  Upon  trust,  to  pay,  transfer,  and  divide  the  capital  of  the  said 
sum  of  5,0002.  Bank  Annuities  unto  and  among  Ann  McAllister, 
David  M'AlUster,  and  Ellen  M'Allister,  the  three  children  of  the 
said  first-named  Ann  McAllister,  in  equal  proportions,  or  to  their 
respective  executors,  administrators,  or  assigns.  And  as  to  the 
sum  of  10,000/.  Bank  Annuities,  residue  of  the  sum  of  15,0001.  like 
[  •270  ]  Annuities,  in  trust  for  *the  said  Ann  McAllister  (the  daughter), 
David  M'Allister  and  Ellen  McAllister,  in  equal  shares  and  propor- 
tions, and  to  be  transferred  to  them  respectively  as  and  when  they 
shall  respectively  attain  the  age  of  twenty-one  years  ;  but  if  any  or 
either  of  them  the  said  Ann  McAllister  (the  daughter),  David 
McAllister,  and  Ellen  McAllister  shall  depart  this  life  under  the 
age  of  twenty-one  years  and  unmarried,  then  I  will  and  direct  that 
the  part,  share,  and  proportion,  or  parts,  shares,  and  proportions, 
original  and  accruing,  of  him,  her,  or  them  so  dying,  as  well  of 
and  in  the  said  sum  of  10,0002.  Bank  Annuities  as  of  and  in 
the  said  sum  of  5,0002.  like  Annuities,  shall  go  and  be  trans- 
ferred and  assigned  to  the  survivors  or  survivor  of  them  the 
said  Ann  McAllister  (the  daughter),  David  McAllister,  and  Ellen 
McAllister,  in  equal  proportions,  if  more  than  one,  and  if  there 
shall  be  but  one  of  them  who  shall  Uve  to  attain  the  said  age 
of  twenty-one  years  or  be  married,  then  the  whole  shall  go  and 
be  transferred  and  assigned  to  such  one,  his  or  her  executors  or 
administrators:  but  if  all  of  them  the  said  Ann  M'Allister  (the 
daughter),  David  McAllister,  and  Ellen  McAllister,  shall  depart 
this  life  under  the  age  of  twenty-one  years  and  unmarried,  then 
I  will  that  the  said  sum  of  10,0002.  Bank  Annuities,  and  also  the 
said  sum  of  5,0002.  like  Annuities,  subject  to  the  life  interest  of 
the  said  Ann  McAllister  (the  mother)  in  the  said  last-mentioned 
sum,  shall  sink  into  and  become  part  of  the  residue  of  my  personal 
estate." 
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Previously  to  the  date  of  the  will,  and  some  time  in  the  month    «    *°  ^   . 
of  June,  1886,  David  M'AUister  died  an  infant  and  unmarried.  Tbusts. 

The  testator  died  in  1841.  Ann  McAllister  (the  daughter) 
married  the  petitioner  Canney;  her  sister  Ellen  married  the 
respondent  Powell,  and  died. 

The  surviving  trustees  transferred  into  the  name  of  *the  [  *27i  ] 
Accountant-Greneral,  pursuant  to  the  Act  10  &  11  Vict.  c.  96,  a 
sum  of  8,9072.  15s.  9d.  Consols,  consisting  partly  of  4,5002.  Consols 
(the  amount  of  the  legacy  of  5,0002.  after  deducting  the  legacy 
duty),  partly  of  8,0002.  Consols  (the  amount  which  they  had 
retained  to  answer  the  share  of  the  10,(X)02.  attempted  to  be 
bequeathed  to  David,  after  making  the  like  deduction),  nnd  partly 
of  accumulations  of  the  dividends  of  the  last-mentioned  share, 
invested  from  time  to  time  by  the  trustees. 

A  petition  was  now  presented  by  Birch  and  Ann  his  wife,  and 
Canney  and  Ann  his  wife,  praying  that  the  interests  of  all  parties 
in  the  8,9072.  IBs.  9d.  Bank  Annuities,  subject  to  the  life  interest 
of  Ann  Birch  in  the  4,5(X)2.  Bank  Annuities,  might  be  declared ; 
that  the  dividends  of  the  4,5002.  might  be  paid  to  the  petitioner 
Birch  during  the  joint  lives  of  himself  and  his  wife ;  and  that  the 
8,0002.  Bank  Annuities  and  the  accumulations  might  be  transferred, 
as  to  one  moiety  to  the  trustees  of  a  settlement  executed  shortly 
after  the  marriage  of  the  petitioners  Canney  and  Ann  his  wife,  and 
as  to  the  other  moiety  to  the  respondent  Powell. 

Mr.  Druce  for  the  petitioners : 

David  M'AUister  died  under  age  and  unmarried ;  and,  although 
his  death  occurred  before  the  date  of  the  will,  and  the  testator  uses 
words  of  futurity — "shall  depart  this  life,"  yet  the  share  which  the 
testator  by  his  will  attempted  to  give  to  David,  as  well  of  the  10,0(X)2. 
Bank  Annuities  as  of  the  5,0(X)2.  like  Annuities,  must  be  held  to  be 
included  in  the  gift  over  to  his  surviving  sisters  Ann  and  Ellen. 

First,  it  is  clear  from  the  authorities  that  words  of  futurity,  in 
such  context  as  the  present,  will  be  construed  so  as  to  include  a 
past  event.  In  Hewet  v.  Ireland  (i),  the  *words  *'  as  shall  be  [  •272  ] 
begotten,"  used  not  in  a  will,  but  in  a  deed,  were  held  to  include  a 
child  ten  years  of  age  at  the  date  when  the  deed  was  executed.  [On 
this  point  he  also  cited  Wilkinson  v.  Adam  {2)  and  Manning  v. 
Chambers  (3).] 

(1)  1  P.  Wma  426.  (3)  76  E.  R,  102  (1  De  G.  ft  Sm.  282). 

(2)  12  B.  B.  255  (1 Y.  &  B.  422, 468). 
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In  re  Seeon<11y,  independently  of  that  class  of  aathorities,  it  is  a  settled 

Tbusts.  rule  of  construction,  that,  where  an  executory  gift  is  made  to  take 
effect  in  defeazance  of  a  prior  gift,.  Le.  to  arise  on  an  event  which 
determines  the  interest  of  the  prior  legatee,  and  it  happens  that 
the  prior  gift  fails  ab  initio, — either  by  reason  of  its  object,  if  not 
existing  at  the  date  of  the  will,  never  coming  into  existence ;  or  by 
reason  of  such  object,  if  a  person  in  existence,  dying  in  the  testator's 
lifetime, — the  conclusion  that  the  testator,  although  he  has  not  in 
terms  provided  for  the  event  which  has  happened,  intended,  in  case 
of  the  prior  gift  failing  altogether  for  want  of  an  object,  that  the 
ulterior  gift  should  take  effect,  is  held  to  amount  to  a  necessary 
implication  :  [Jones  v.  Westcomh  (1),  Murray  v.  Jones  (2),  Jarvis  v. 
Pond  (3).] 

[  273  ]  Mr.  H.  Cadman  Jones,  for  the  trustees  of  a  settlement  executed 

shortly  after  the  marriage  of  the  petitioners  Canney  and  Ann  his 
wife,  supported  the  case  of  the  petitioners,  [citing  Ive  v.  King  (4) 
and  Christopherson  v.  Naylor  (5).] 

[  274  ]  Mr.  James  Dickinson,  for  Powell   (who  had  married  Ellen 

M'AUister,  since  deceased)  also  supported  the  case  of  the  petitioners. 

Mr.  Gordon  Whitbread  for  the  residuary  legatees : 
[  276  ]  *    *    All  I  ask  the  Court  is,  to  construe  this  will  as  it  stands, 

and  not  make  a  new  will  for  the  testator. 

Mr.  Kent  for  the  surviving  trustees  of  the  will. 

A  reply  was  not  heard. 

Yiob-Chancbllor  Sir  W.  Paob  Wood: 

I  think  the  construction  to  be  put  upon  this  will  is  very  clear. 

Upon  the  face  of  the  will  it  is  manifest  that  the  testator  enter* 
tained  two  intentions :  first,  to  give  to  David  M'AUister,  whom  he 
supposed  to  be  alive  at  the  date  of  the  will,  a  share  in  both 
the  funds ;  secondly,  in  the  event  of  the  gift  to  David  being  out 
of  the  case — that  gift  failing  by  whatever  means — then  to  give  the 
shares  he  had  intended  for  David  to  his  sisters  Ann  and  Ellen. 

The  testator  must  be  presumed  to  have  believed  David  to  be  alive 
at  the  date  of  the  will.    Had  David  been  then  alive,  the  testator's 

(1)  Prec  Ch.  316.  (4)  96  B.  R  23  (16  Beav.  46). 

(2)  13  E.  B.  104  (2  y.  ft  B.  313).       (5)  15  B.  B.  120  (1  Mer.  320,  326). 

(3)  47  B.  B.  309  (9  Sim.  549). 
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intention  as  to  the  benefit  he  was  to  take  is  clear ;  but,  it  is  equally 
dear,  that,  if  asked  what  he  intended  to  be  done  if  David  were 
then,  at  the  date  of  the  will,  dead,  the  testator's  answer  would  have 
been  "his  sisters  are  to  take  his  share.  The  consequence  of  a 
death  of  any  of  the  three  under  twenty- one  and  unmarried,  I  intend 
to  be,  that  the  survivors  shall  take  the  share  of  the  deceased." 

That  intention  being  clearly  implied  upon  the  face  of  the  will, 
the  decision  in  this  case  must  be  governed  by  the  principle  of  that  of 
Avelyn  v.  Ward  (1),  which  appears' to  me  directly  applicable.  There 
Lord  Hardwicke  said,  the  question  resolved  itself  into  this — whether 
it  was  necessary  *that  every  particular  fact  mentioned  by  the  testa- 
tor should  take  place ;  or  whether  the  will  was  not  to  be  construed 
according  to  the  sense  and  intention  of  the  testator — that  intention 
being,  that  if,  in  any  event,  the  first  limitation  could  not  take  place, 
the  subsequent  one  should  ?  And,  referring  to  Jones  v.  Westcomb 
as  an  authority  in  point,  the  Goubt  determined  that  the  will  was  to 
be  so  construed :  the  rule  being,  in  the  case  of  a  conditional  limita- 
tion such  as  that  before  it,  that  ''  if  the  precedent  limitation,  by 
what  means  soever,  is  out  of  the  case,  the  subsequent  limitation 
takes  place." 

So  here,  the  limitation  to  David  being  out  of  the  case,  the 
limitation  to  his  sisters  takes  place. 


In  re 

Sheppabd*s 

Tbusts. 


[  ♦276  ] 


RICCARD  V.  PRTCHARD  (2). 

(1  Kay  &  J.  277—280 ;  S.  0.  1  Jur.  N.  S.  750.) 

An  agreement,  that  a  oertain  judgment  debt,  and  interest  thereon,  should 
be  paid  to  the  plaintiff  out  of  any  moneys  which  might  be  recovered  by  the 
defendant  in  respect  of  certain  claims  which  he  had  against  third  parties : 
Held  to  create  a  valid  equitable  charge  upon  these  moneys  when  recovered. 

The  defendant  having  recovered  the  moneys  so  due  to  him  in  an  action, 
and  the  same  having  been  paid  into  the  Coiurt  of  Common  Pleas,  the  Court 
of  Chancery,  in  a  suit  by  the  judgment-creditor  to  establish  his  equitable 
charge  on  tiie  fund,  granted  an  injunction  to  restrain  the  defendant  &om 
receiving  it  until  he  should  have  paid  the  judgment  debt  and  interest,  and 
the  costs  of  the  suit 

Thb  plaintiff  in  this  suit,  being  a  judgment   creditor  of  the 

defendant,  caused  him  to  be  taken  in  execution  and  imprisoned ; 

and  he  now  filed  this  bill  against  the  judgment  debtor,  stating  these 

facts,  and  stating,  in  paragraph  4,  that,  in  January,  1852,  "  various 

representations  were  made  to  Mr.  Whitaker,  the  plaintiff's  solicitor, 

by  Mr.  Phillips,  the  defendant's  solicitor,  as  to  the  consequences 

(1)  1  Ves.  Sen.  420.  (2)  In  re  Irving  (1877)  7  Ch.  D.  419. 


1856. 
Feb.  21. 

Wood,  V.-C. 
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BiocA&D  which  would  ensue  on  the  continued  imprisonment  of  the  defendant, 
Pkichakd.  ^b  ^^  certain  claims  which  he  was  prosecuting  against  the  official 
manager  of  the  London  and  Warwick  Railway  Company  and  other 
parties,  and  in  which  the  said  Mr.  Phillips  was  acting  as  his 
solicitor;  and  it  was  ultimately  agreed  between  the  said  Mr. 
Whitaker,  as  the  plaintiff's  solicitor,  and  the  said  Mr.  Phillips,  as 
the  defendant's  solicitor,  with  the  full  knowledge  and  authority  of 
their  respective  clients,  that  the  defendant  should  be  discharged 
from  custody  under  the  said  execution,  and  should  give  the  plaintiff 
a  new  judgment  for  5482.  10s.,  being  the  amount  of  the  debt  and 
agreed  costs ;  and  that  the  plaintiff  should  be  paid  the  amount  of 
his  said  judgment  debt  and  interest  thereon  out  of  any  moneys 
which  might  be  recovered  by  the  defendant  in  respect  of  his 
aforesaid  claims." 

The  bill  then  stated  that  the  defendant  was  accordingly  discharged, 
and  the  judgment  given  as  agreed,  and  that  the  defendant's  solicitor, 
with  his  written  authority,  had  given  an  undertaking  in  writing  to 
the  plaintiff's  solicitor,  ''  to  pay  the  whole  amount  due  at  the  time 
of  such  payment  upon  the  judgment  in  the  second  action,  or  so 
[  *278  ]  much  ^thereof  as  the  funds  then  in  our  hands  may  be  sufficient  to 
satisfy,  out  of  any  moneys  which  may  be  received  by  us  from  the 
claims  pending  on  behalf,  of  Mr.  Prichard,  and  which  may  remain 
in  our  hands  after  payment  and  full  satisfaction  of  any  costs  or 
lien  which  may  be  due  to  us."  The  bill  stated,  that  the  plaintiff 
had  ever  since  forborne  to  enforce  his  judgment,  and  that,  in 
January,  1854,  the  defendant  recovered  judgment  i^ainst  the 
official  manager  of  the  London  and  Warwick  Railway  Company  for 
8,588{.  4s.  4(2. ;  and  certain  Canal  Companies  being  found  indebted 
to  the  said  official  manager  in  a  larger  sum,  the  defendant,  by  his 
said  solicitor,  applied  to  a  Judge  at  chambers,  under  the  17  &  18 
Vict.  c.  125,  s.  61,  to  attach  such  debt  to  answer  the  defendant's 
judgment  against  the  official  manager ;  and,  under  an  order  made 
by  the  Judge,  the  Canal  Companies  paid  the  amount  of  the  defen- 
dant's judgment  debt  into  the  Court  of  Common  Pleas.  The  bill 
further  stated,  that  the  defendant  had  since  changed  his  attorney, 
and,  on  Messrs.  Phillips  &  Sons  applying  to  the  Court  for  payment 
to  them  of  the  money  so  paid  in,  he  opposed  them  successfully. 
And  the  bill  prayed,  that  the  plaintiff  might  be  declared  to  have 
a  valid  charge  for  his  said  judgment  debt,  and  interest  thereon, 
upon  the  said  fund  in  the  Court  of  Common  Pleas;  and  for  an 
injunction  to  restrain  the  defendant,  his  attorneys  or  agents,  from 
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reoeiving  or  attempting  to  receive  such  sum  mitil  he  should  have      riooard 
paid  such  judgment  debt  and  interest,  and  the  costs  of  this  suit. 

The  principal  facts  above  stated  were  admitted  to  be  true  by  the 
defendant's  answer,  as  appears  in  the  judgment. 

An  injunction  was  obtained  ex  parte,  in  the  terms  of  the  prayer. 

Mr.  Daniel,  Q.C.,  and  Mr.  Eenshaw  now  moved  to  dissolve  ♦the  [  ^279  ] 
injunction,  relying  on  Rodick  v.  Gandell  (l),  where  a  man,  being 
indebted  to  his  banker,  and  having  a  large  debt  owing  to  him 
from  a  Railway  Company,  wrote  to  the  solicitors  of  the  Company, 
authorising  them  to  receive  the  money  due  to  him  from  the 
Company,  and  requesting  them  to  pay  it  to  the  banker,  which  they, 
by  letter  to  the  banker,  promised  to  do ;  and  this  was  held  not  to 
amount  to  an  equitable  assignment,  because  it  was  not  directed  to 
the  Railway  Company,  nor  was  notice  of  it  given  to  them ;  it  was 
a  mere  authority  to  receive  money,  which  might  or  might  not  be 
acted  upon. 

Mr.  RoU,  Q.C.,  and  Mr.  Southgate,  contra,  were  not  heard. 

Yicb-Chancbllob  Sib  W.  Paob  Wood  : 

There  can  be  no  doubt  that  it  is  necessary  to  continue  this 
injunction. 

The  bill  contains  an  averment,  which  is  not  denied,  of  a  distinct 
agreement,  which  takes  this  case  out  of  the  decision  in  Rodick  v. 
Oandell  (1),  or  rather  places  it  in  exact  accordance  with  what  Lord 
Tbubo,  in  that  case,  considered  to  be  the  result  of  all  the  authorities. 
(His  Honour  read  the  fourth  paragraph  of  the  bill  as  above  stated, 
and  continued:)  I  apprehend,  that,  if  A.  tells  B.  that  he  expects  that 
10,000Z.  are  coming  to  him  by  a  given  day,  and  agrees  out  of  that 
to  pay  B.  5,000L,  that  is  a  good  agreement  to  constitute  a  charge 
upon  the  fund.  That  is  substantially  the  agreement  in  this  case. 
In  Rodick  v.  Oandell  (1)  Lord  Tbubo  collects  the  result  of  numerous 
authorities,  summing  them  up  by  saying  that  two  things  were 
established  :  **  The  extent  of  the  principle  to  be  deduced,"  he  says, 
"  is,  that  an  agreement  between  a  debtor  and  a  creditor  that  *the  L  *280  ] 
debt  owing  shall  be  paid  out  of  a  specific  fund  coming  to  the  debtor, 
or  an  order  given  by  a  debtor  to  his  creditor  upon  a  person  owing 
money  or  holding  funds  belonging  to  the  giver  of  the  order, 
directing  such  person  to  pay  such  funds  to  the  creditor,  will  create 
a  valid  equitable  charge  upon  such  fund,  in  other  words,  will 
(1)  91  B.  E.  282  (1  D.  M.  &  G.  763). 
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operate  as  an  equitable  assignment  of  the  debts  or  fund  to  which 
the  order  refers." 

This  case  is  brought  exactly  within  the  former  of  those  rules.  It 
is  an  agreement  between  debtor  and  creditor  that  the  debt  should 
be  paid  out  of  a  specified  fund  coming  to  the  debtor.  That 
averment  which  I  have  read  is  not  denied.  The  first  part  of  it, 
concerning  the  representations  made  by  Mr.  Phillips,  is  ignored  by 
the  defendant  in  his  answer.  It  is  admitted  that  Mr.  Phillips  was 
the  defendant's  solicitor ;  and  all  that  is  said  in  answer  to  the  rest 
of  that  paragraph  is — that,  save  as  therein  appears,  the  defendant 
does  not  know  whether  such  agreement  was  made,  or  whether  or 
not  with  his  knowledge.  And  there  is  nothing  in  the  answer  to 
which  that  word  ''  save  "  can  apply,  amounting  to  a  denial  that 
this  agreement  was  made  with  his  knowledge.  Of  course,  therefore, 
that  is  equivalent  to  an  admission  of  the  averment  for  the  purpose 
of  this  motion ;  and,  that  being  admitted,  the  case  seems  to  be  at 
an  end.     The  injunction  must  be  continued,  and  with  costs. 


1866  SCOTT   V.   BENTLEY  (1). 

Ihb.U^20.      ^^  ^y  ^  J  281—285;  S.  C.  24  L.  J.  Ch.  244 ;  1  Jur.  N.  S.  394;  3  W.  R.  2bO  ; 
Wood.  V..C.  3  Eq.  Bep.  428  ;  25  L.  T.  0.  S.  114.) 

[  281  1  A  curator  honi$,  duly  appointed  in  Scotland  to  a  person  found  lunatic 

there,  can  recover  and  give  a  good  discharge  for  personal  property  of  the 
lunatic  in  this  country. 

So,  assignees  of  a  bankrupt  can  recover  property  of  the  bankrupt  out  of 
the  jurisdiction. 

The  authority  of  guardians  in  this  respect  is  doubtful. 

Where  the  owner  of  an  estate  charged  with  an  annuity  in  favour  of  the 
lunatic  had  acknowledged  that  she  had  in  hand  certain  arrears  of  the 
annuity,  which  she  was  ready  to  pay  to  any  person  on  his  behalf  who 
could  give  a  good  receipt  for  it :  Held,  that  this  was  a  declaration  of  trust 
which  entitled  the  curator  to  sue  in  equity  for  those  arrears. 

Timothy  Bbntlby  was  entitled  to  an  annuity  of  1,9001.  a  year  for 
his  life,  by  virtue  of  an  indenture,  dated  in  1837,  whereby,  in 
consideration  of  his  having,  by  a  deed  of  even  date,  conveyed  to  his 
brother  Henry  Bentley  all  the  real  and  personal  estate  of  him  the 
said  Timothy  Bentley,  the  said  Henry  Bentley  granted  to  the  said 
Timothy  Bentley,  for  his  life,  an  annuity  or  rent-charge  of  l,800i. 


(1)  Explained  and  corrected  in  Di'di- 
$heim  V.  Londoti  and  Westminster  Bank 
[1900]  2  Ch.  15;  69  L.  J.  Ch.  443,  C.  A. ; 
New  York  Security  and  Trust  Co,  v. 
Keyser  [1901]  1  Ch.  666,  670,  70  L.  J. 


Ch.  330 ;  and  see  In  re  De  Larragoiti 
[1907]  2  Ch.  14,  76  L.  J.  Ch.  483,  96 
L.  T.  862,  C.  A.,  where  the  domicil  of 
the  lunatic  was  doubtful — O.  A.  S. 
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charged  npon  certain  real  estate  therein  mentioned,  and  payable  on       Scorr 
the  8rd  day  of  April  in  every  year ;  and  by  the  same  indenture     bemtlet. 
Henry  Bentley  covenanted  for  himself,  his  heirs,  executors,  and 
administrators,  well  and  truly  to  pay  this  annuity,  which  was 
farther  secured  by  his  bond  of  even  date  and  by  his  warrant  of 
attorney,  and  a  judgment  afterwards  entered  up  thereon. 

In  1849  Timothy  Bentley  was  residing  at  Edinburgh,  and  there 
became  of  unsound  mind,  and  a  curator  bonis  to  him  was  appointed, 
according  to  the  Scotch  law,  with  the  following  ceremonies:  A 
certificate  of  his  lunacy  upon  the  soul  and  conscience  of  two  properly 
qualified  medical  men  was  obtained,  and  was  then  set  forth  in  a 
petition,  which  was  presented  by  his  wife  to  the  sheriff  of  the  county 
in  which  Timothy  Bentley  resided,  praying  that  the  sheriff  would 
grant  a  warrant  to  the  managers  of  the  Boyal  Edinburgh  Asylum  to 
receive  and  detain  the  lunatic.  The  warrant  was  granted,  and  he  was 
placed  in  the  asylum ;  and  then  the  Lords  of  Council  and  Session, 
on  the  further  petition  of  the  lunatic's  wife,  appointed  the  plaintiff 
Scott,  by  their  act  and  decreet,  to  be  curator  bonis  to  the  said 
Timothy  Bentley,  with  the  usual  powers,  he  finding  caution  before 
extract.  The  plaintiff  having  found  caution  under  *the  12  &  18  [  '^282  ] 
Vict.  c.  51,  subsequently,  in  January,  1850,  obtained  the  decreet 
to  be  extracted.  The  plaintiff  then  applied  to  the  defendant,  who 
was  the  executrix  and  devisee  upon  trust  of  all  the  real  estate  of 
Henry  Bentley,  who  had  died  in  1848,  for  payment  of  the  annuity, 
which  was  in  arrear  since  April,  1848.  The  defendant  objected 
that  the  plaintiff  could  not  give  a  good  discharge  for  the  annuity ; 
and  the  plaintiff  therefore  filed  this  bill  to  recover  the  arrears,  with 
interest,  and  to  obtain  an  order  for  the  future  payment  of  it  to  him 
as  such  curator  bonis. 

The  bill  set  forth  an  opinion  of  eminent  Scotch  counsel,  as 
follows :  "  Although  secured  upon  real  estate,  the  arrears  or  past 
due  pajrments  of  the  annuity  would,  in  Scotland,  be  regarded  as 
personal  estate.  The  appointment  of  the  memorialist  as  curator 
implies  a  general  power  to  uplift  the  personal  means  and  estate  of 
the  lunatic,  subject  to  an  obligation  on  the  part  of  the  curator  (for 
which  his  cautioner  is  answerable)  to  apply  the  same  property  for 
the  lunatic's  behoof." 

Mr.  Rolty  Q.C.,  and  Mr.  EvanSy  for  the  plaintiff,  cited  Newton  v. 
Manning  (l)  and  Re  Eliasip^). 

(1)  84  B.  B.  101  (1  Mac.  &  G.  362).        (2)  87  B.  B.  86  (3  Mac.  &  G.  234). 
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Scott  Mr.  Daniel,  Q.d  and  Mr.  O.  L.  RusseU,  for  the  defendant,  cited 

Bkntlby.      -B«  Dawson  (l). 

Judgment  reserved. 

Feb,  20.       Vicb-Chancbllor  Sir  W.  Pagb  Wood  : 

The  principal  question  is,   whether  or  not  the  curator  bonis 
appointed  in  Scotland  is  entitled  to  sue  here  for  the  personal  estate 
[  *283  ]      of  the  lunatic.     It  is  singular  that  there  ^should  be  so  little  autho- 
rity upon  the  point.     There  is  one  case,  a  decision  in  the  House  of 
Lords,  which  is  referred  to  as  an  existing  authority  in  several  cases, 
and,  among  the  rest,  in  Johnstone  v.  Beattie  (2),  and  which,   in 
principle,  seems  to  cover  this  case ;  and  there  are  several  dicta  to 
the  same  effect  as  that  decision.    The  case  I  refer  to  is  Re  Morisan*9 
Lunacy.    It  seems  not  to  have  been  reported.    The  facts  were,  that 
the  committee  appointed  in  England  sued  in  Scotland  to  recover  the 
personal  estate  of  the  lunatic,  and  the  Scotch  Gourb  decided  against 
his  right  to  sue ;  but  that  decision  was  appealed  from  to  the  House 
of  Lords,  where  it  seems  that  the  judgment  was  reversed.    Lord 
Hardwicke,  in  Thome  v.  Watkins  (3),  commenting  on  the  law  as  to 
personal  property  having  no  locality,  says  that  it  was  decided  that  the 
rule  would  be  the  same  in  Scotland,  ''  in  the  House  of  Lords  lately, 
in  a  case  arising  on  the  lunacy  of  Mr.  Morison."    Then,  in  a  case 
of  Sill  V.  Worswick  (4),  Morison's  case  is  stated,  and  the  facts  appear 
to  have  been,  that  the  committee  of  a  lunatic's  estate  appointed  in 
England  sued  in  Scotland  for  his  personal  estate,  and  that  suit  was 
held  by  the  Scotch  Courts  incapable  of  being  sustained,  and  from 
that  decision  there  was  an  appeal  to  the  House  of  Lords.    The  report 
in  Blackstone  does  not  state  the  result  of  the  appeal ;  but,  from  both 
those  notices  of  the  case  put  together,  it  appears  that  the  House  of 
Lords  decided  in  favour  of  the  appeal  (6)  ;  and  that  case  is,  therefore, 
an  authority  that  a  committee  may  sue  for  personal  estate  of  the 
lunatic  in  Scotland,  which  goes  far  to  show  that  a  curator  bonis  ought 
to  have  a  similar  right  to  sue  for  personal  estate  of  a  lunatic  here. 

In  Selh'ig  v.  Davies  (e),  the  right  of  assignees  of  a  bankrupt  in 

this  country  to  sue  in  Scotland  concerning  the  estate  of  the  bankrupt 

[  '^284  ]      is  completely  established ;  and  I  *think  that  the  observations  of 

Lord  Eldon  support  my  view  in  this  case.  In  Newtonw.  Manning  (7), 

(1)  97  R.  R  165  (2  Sm.  &  G.  199).  Didiaheim  v.  L<md(m  and  Westmimler 

(2)  59  R.  R.  23  (10  CI.  &  Fin.  42).  Bank  [1900]  2  Ch.  pp.  47—48. 

(3)  2  Vos.  Sen.  35.  (6)  2  Rose,  97. 

(4)  2  R.  R.  816  (1  H.  Bl.  677).  (7)  84  R  R.  101  (1  Mac.  &  O.  362), 

(5)  See  the  judgment  of  the  Court, 
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Lord  GoTTBNHAM  18  reported  to  have  said,  that,  if  a  person  invest  Soott 
himself  abroad  with  fall  right  to  receive  the  property  of  a  person  bentlet. 
foand  lunatic  there,  when  he  applies  to  the  jurisdiction  of  this 
country,  he  may  obtain  the  lunatic's  property.  As  a  party  abroad 
can  assign  his  rights,  I  do  not  see  why  a  court  of  competent  juris- 
diction should  not  transfer  them  when  he  becomes  lunatic.  The 
only  case  which  seems  contrary  to  this  rule  is  that  of  executors,  who 
cannot  exercise  such  rights  in  another  country ;  and  it  was  said,  in 
argument,  that  guardians  cannot.  As  to  guardians,  however,  I 
think  that  has  not  been  so  decided.  It  was  discussed  in  Johnstone  v. 
BeattU  (1),  where  mere  dicta  occurred,  and  there  was  considerable 
difference  between  the  Lords  who  were  present  upon  the  subject  i 
but  the  main  point  decided  was  the  right  over  the  infant  when 
within  the  jurisdiction.  Lord  Lyndhurst  carefully  avoided  saying 
that  the  guardians  had  any  such  right.  Lord  Cottbnham  says,  they 
have  no  right  of  using  the  infant's  property  in  this  country.  That 
applies  to  the  case  where  an  infant  is  residing  here  and  a  guardian 
appointed  abroad  is  trying  to  exert  his  rights  over  property  in  this 
country.  The  case  of  executors  and  administrators  is  different.  It 
depends  upon  the  jurisdiction  of  the  spiritual  Courts.  A  grant  of 
administration  in  one  province  in  this  country  does  not  affect 
property  in  another.  The  case  is  more  analogous  to  the  law  in 
bankruptcy,  where  the  Acts  of  Parliament  vest  the  right  to  the 
bankrupt's  property  in  the  assignee,  and  he  is  allowed  to  sue  in  the 
Scotch  Courts  to  recover  property  of  the  bankrupt  in  that  country. 
I  do  not  see  why  the  order  of  a  court  of  competent  jurisdiction 
should  not  have  the  same  effect  as  the  Bankrupt  Acts  for  this  pur- 
pose. It,  therefore,  seems  to  me,  that  the  curator  is  competent  *to  [  *285  ] 
give  a  good  discharge  for  this  annuity,  if  paid  to  him. 
Then  there  is  a  question  about  the  form  of  the  suit. 

(Mr.  Bolt,  Q.C. :  We  have  ascertained  that  in  Scotland  the 
curator  can  sue  alone.) 

That  seems  to  have  been  the  form  in  Morison'9  case. 

There  was  also  a  question  whether  this  claim  should  not  have 
been  enforced  by  a  proceeding  at  law  rather  than  ia  equity ;  but 
there  is  a  fund  which  seems  to  have  been  set  apart,  and  the  bill 
claims  an  account  of  that  fund,  with  interest.  Moreover,  there 
has  been,  I  think,  a  declaration  of  trust  by  these  defendants.  They 
admit  that  they  hold  a  sum  of  money,  which  they  say  they  have 
(1)  69  R  B.  23  (10  01.  &  Fin.  42). 
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Scott       set  apart,  and  only  do  not  pay  over  becaase  they  fear  that  the 
Bkmt'let.     plaintiff  cannot  give  a  proper  receipt  for  it ;  and  that  is,  I  think,  a 
clear  declaration  of  trust.    Therefore  the  curator  has  a  right  to  sue 
for  the  recovery  of  this  money  in  this  Court. 

I  do  not  think  that  any  declaration  will  be  necessary.  The  order 
will  be  to  pay  the  arrears  of  the  annuity  to  the  plaintiff  on  his 
receipt.  The  defendants  cannot  resist  making  the  future  payments 
to  him.    All  parties  must  have  their  costs  out  of  the  fund. 


1865.  MCCULLOCH  V.   GREGORY  (1). 

Jam  29  SO 

•31/     *     (1  Kay  &  J.  286-295  ;  S.  C.  24  L.  J.  Ch.  246  ;  3  W.  R  231 ;  3  Eq.  Bap.  495 ; 

24  L.  T.  O.  S.  307.) 


Wood,  V.-O. 

[286] 


A  purchaser  under  a  decree,  having  accepted  the  title  and  paid  his 
purchaBe-money  into  Court,  discoyered  that  a  will  had  been  misstated  in 
the  abstract,  in  such  a  manner  as  to  conceal  an  important  defect  in  the 
title.  Upon  petition,  before  couyeyauoe,  he  was  discharged  from  his 
purchase,  and  his  purchase-money  was  ordered  to  be  repaid ;  but  as  his 
solicitor  had  neglected  to  examine  the  original  will,  although  the  abstract 
showed  that  it  was  of  a  very  peculiar  nature,  and  although  reminded  of  the 
necessity  of  doing  so  by  the  counsel  who  advised  upon  the  abstract :  Held, 
that  he  was  not  entitled  to  interest ;  and  that  he  must  pay  the  costs  of  all 
parties  except  of  the  person  who  had  the  conduct  of  the  sale. 

A  purchaser  is  not  conclusively  bound  by  the  acceptance  of  the  title  by 
his  counsel ;  but  if  he  pays  his  puichase  money  into  Court,  he  is  bound. 
This  rule,  however,  does  not  apply  to  a  case  where  the  counsel  is  misled  by 
the  abstract  of  title. 

A  condition,  that,  if  any  objection  or  requisition  should  be  made  which 
the  vendor  should  be  unable  or  unwilling  to  remove,  it  should  be  lawful  for 
him  to  rescind  the  contract ;  and  that,  in  that  case,  the  purchaser  should 
be  entitled  to  a  i-eium  of  his  deposit,  without  interest,  but  should  not  be 
entitled  to  any  costs  or  damages,  does  not  entitle  the  vendor,  after  making 
numerous  fruitless  attempts  to  remove  an  objection  made  by  a  purchaser 
desirous  of  being  discharged,  to  return  him  his  deposit  only,  but  the  vendor 
must  then  pay  interest  upon  the  deposit,  and  the  costs  of  the  ptirchaser. 

Under  an  order  in  this  suit,  dated  the  11th  of  July,  1852,  certain 
real  estate  was  offered  ior  sale  by  the  Court,  in  lots,  subject  to 
conditions :  1.  That  a  deposit  of  5L  per  cent,  should  be  paid  on 
the  purchase  money  to  the  auctioneer,  who  was  immediately  to 
pay  it  to  the  Accountant-General,  to  the  credit  of  the  caase. 
2.  That,  on  or  before  the  10th  February,  1854,  each  purchaser 
should  pay  the  balance  of  his  purchase  money  into  Court,  or  in 
default  should  pay  interest  thereon  from  that  day  at  5L  per  cent, 
and  on  payment  should  be  entitled  to  a  proportionate  part  of  the 
rents  as  from  the  25th  of  December,  1858.    8.  That  the  vendor 

(1)  ^Wfnv.i2tcAarffoow(1879)13Ch.D.524,641,49L.J.Ch.l37,145,4lL.T.614, 
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shoald,  within  nine  days  from  the  day  of  sale,  deliver  to  each  M'Culloob 
purchaser  an  abstract  of  the  title ;  and  any  requisitions  or  objeo-  gbboobt. 
tions  as  to  the  title  or  conveyance  should  be  made  within  twenty- 
one  days  from  the  day  of  delivering  the  abstract,  and  every 
requisition  or  objection  not  made  and  delivered  within  such  period 
was  to  be  deemed  waived.  And  if  any  purchaser  should  make  any 
objection  or  requisition  which  the  vendor  should  be  unable  or 
unwilling  to  remove,  it  should  be  lawful  for  the  vendor,  if  he 
should  think  fit,  by  writing,  to  rescind  the  contract ;  and  in  that 
case,  the  purchaser  should  be  entitled  to  a  return  of  his  deposit 
without  interest,  but  should  not  be  entitled  to  any  costs  or  damages. 

On  the  11th  of  January,  1854,  Mr.  Dawson  became  the  purchaser  [  287  ] 
of  Lot  12,  subject  to  the  above  conditions,  at  the  price  of  2,500Z. 
The  abstract  of  title  was  subsequently  delivered  to  him.  Requisi- 
tions on  the  title  were  made  and  answered,  the  report  of  the 
purchase  was  subsequently  confirmed  absolutely,  and  the  order  was 
served  on  Mr.  Dawson;  and  on  the  20th  of  June,  he  paid  his 
purchase  money  into  Court. 

On  the  28rd  of  June,  Mr.  Dawson's  solicitors  received  information 
dUunde  of  a  defect  of  title,  arising  upon  the  construction  of  the  will 
of  a  Mr.  Thompson,  which,  upon  investigation,  they  discovered  had 
been  mis-stated  in  the  abstract  delivered  to  them. 

The  will  was  stated  in  the  abstract  as  though  it  had  been  exactly 
copied  from  the  original,  with  certain  alterations  and  corrections 
imitated  in  the  copy,  and  the  material  part  of  it  was  stated  as 
follows : 

''I  divide  my  estate  in  eight  parts,  in  the  following  propor- 
tions: I  give,  demise  (i),  and  bequeath  to  my  great  grand-nephews, 
Francis,  James,  and  John  M'GuUoch,  to  Francis  five  eighths,  to 
James  one  and  a  half  eighths,  and  to  John  one  and  a  half  eighths, 
and  on  the  exact  same  terms  and  condition  I  give,  devise  and 
bequeath  to  all  them ;  but  should  it  so  happen  that  they  grant  any 
post  6bit$  by  way  of  anticipation,  or  do  any  act  or  deed  unbecoming 
their  situation,  such  nephew  to  lose  all  right,  title,  and  interest  in 
such  share,  and  go  to  the  other  two  shareholders  and  the  like  and 
to  their  children  as  aforesaid;  but,  that  no  advantage  may  be 
taken  of  them,  a  case  may  be  prepared  and  submitted  to  some 
gentleman,  whose  award  shall  be  binding  on  all  parties,  and  may 
be  made  a  rule  of  Court  at  Westminster." 

The  error  was  the  word  "  them,"  which  was  inserted  in  the       [  288  ] 

(1)  Sic. 
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M*CuLLooH  abstract  instead  of  the  words  ''  their  children/'  which  stood  in  its 
Gbvooby.  P^ce  in  the  original  will.  The  abstract  next  stated  certain  articles 
of  agreement  which  recited  the  will  correctly,  and  the  particulars 
of  the  litigation  existing  in  this  Court  concerning  the  will  in  this 
suit,  in  which  the  said  James  M'Culloch,  who  was  an  infant,  was 
plaintifif ;  and  by  such  articles  the  said  James  M'GuUoch,  by  his 
next  friend,  subject  to  the  approbation  of  this  Court,  so  far  as  he 
could  do  so,  agreed  to  a  compromise  of  such  litigation,  on  the 
terms,  amongst  other  things,  that  15,000Z.  should  be  taken  by  the 
said  James  M'GuUoch  in  full  of  all  his  claims  under  the  said  will. 
And  the  abstract  then  stated  an  order  referring  it  to  the  Master  to 
inquire  whether  the  proposed  compromise  would  be  beneficial  to 
the  infant  plaintiff,  James  M'CulIoch, — his  report  in  favour  of  the 
compromise, — the  confirmation  thereof,  and  then  the  order  of  the 
10th  of  July,  1852,  by  which  it  was  ordered,  that  so  much  of  the  real 
and  personal  estates  of  the  testator  as  would  be  sufiScient  to  raise 
such  sum  of  money  as  would  be  necessary  for  the  payment  of  the 
said  sum  of  15,0002.  and  interest,  and  the  costs  of  all  parties  to  the 
suit,  and  the  costs,  charges,  and  expenses  properly  incurred  in 
endeavouring  to  carry  the  compromise  into  effect,  should  be  sold, 
with  the  usual  directions. 

Mr.  Dawson  now  presented  his  petition,  praying  to  be  discharged 
from  his  purchase,  and  that  the  Accountant-General  might  be 
directed,  out  of  the  moneys  standing  in  his  name  to  the  credit  of 
the  cause,  to  pay  to  the  petitioner  his  purchase  money  and  interest, 
and  also  for  payment  of  the  petitioner's  costs  of  investigating  the 
title,  and  of  and  incident  to  this  petition. 

There  was  also  a  motion,  which  came  on  at  the  same  time,  on 
the  part  of  Mr.  Clark,  another  purchaser,  whose  contract  had  been 
rescinded,  to  have  his  deposit  repaid  with  interest,  and  costs,  under 
the  circumstances  stated  in  the  judgment. 

[  889  ]  Mr.  ChandlesSf  Q.C.,  and  Mr,  Hardy  for  the  petitioner : 

This  contract  should  be  rescinded  with  costs,  and  the  purchase 
money  repaid  with  interest.  Purchases  have  been  set  aside  on  the 
ground  of  mistake,  even  after  completion,  and  the  purchase  money 
ordered  to  be  repaid  with  interest,  and  costs:  Bingham y.  Bingham  (i). 
[They  also  cited  Ward  v.  Trathen  (2),  Lachlan  v.  Reynolds  (3), 
Warren  v.  Richardson  (4),  Pyrke  v.  Waddingham  (5).] 

(1)  1  Yes.  Sen.  126.  (4)  34  B.  B.  251  (Younge,  1). 

(2)  66  B,  B.  649  (14  Sim.  82).  (5)  90  B.  B.  243  (10  Hare.  1). 

(3)  101  B.  R  623  (Kay,  62). 
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Mr.  Bolt,  Q.C.,  and  Mr.  Murray,  Mr.  WiUcock,  Q.C.,  and  Mr.    M'Cullooh 
Horgepf  Mr.  Daniel^  Q.C.,  and  Mr.  W.  M.  James,  Q.C.,  Mr.  Batten,     gbboory. 
Mr.  Toiler,  Mr.  Foster,  Mr.  Terrell,  Mr.  J.  V.  Prior,  Mr.  Eddis, 
and  Mr.  Ocldfinch  for  other  parties. 

Mr.  Bird  for  the  other  parchaser. 

Yiob-Chancbllob  Sib  W.  Page  Wood  :  jan  3i. 

The  first  difficulty  in  this  case  occurs  upon  the  petition  of  Mr.  [  290  ] 
Chandless*s  client,  who  seeks  to  be  relieved  from  his  purchase  of  a 
certain  lot  of  this  property  at  the  price  of  2,500{.  It  appears  that 
the  title  depends  upon  a  will  of  a  very  uncertain  character,  and  the 
Court  seems  to  have  thought  it  right  to  compromise  the  claims  of 
infants  under  it,  by  allowing  them  to  take  less  than  was  given  to 
them  by  the  will;  and,  in  order  to  carry  that  compromise  into 
effect,  directed  15,000^.  to  be  raised  by  sale  of  the  property.  The 
Judge,  before  whom  the  suit  was  pending,  was  so  extremely  careful, 
that,  in  ordering  the  sale,  he  only  undertook  to  sell  that  which  the 
Court  could  dispose  of,  namely,  the  interest  of  the  parties  to  the 
suit ;  but  the  wording  of  the  decree  would  lead  to  the  inference,  that 
the  whole  was  capable  of  being  disposed  of.  That,  however,  might 
be  provided  for  by  the  conditions  of  sale.  All  that  could  be  sold 
would  be  the  interests  of  the  M'Cullochs  and  the  testator's  heir, 
supposing  that  any  future  tribunal  should  decide  that  the  will  could 
not  stand.  The  parties  went  to  market  with  the  title,  such  as  it 
was;  and  if  the  matter  had  been  submitted  by  the  Master  to 
counsel  in  the  ordinary  course,  no  doubt  such  conditions  of  sale 
would  have  been  prepared  as  would  have  obviated  the  whole 
difficulty  with  respect  to  the  possible  claim  of  the  children  of  the 
M'Cullochs.  However,  unfortunately,  the  property  was  put  up  for 
sale  as  an  estate  in  fee  simple ;  and,  having  been  sold,  an  abstract 
of  the  title  was  submitted  to  the  purchaser,  and  that  abstract  stated 
the  will  in  such  a  manner  that  any  one  reading  it  would  conclude 
that  the  property  sold  was  a  clear  estate  in  fee  simple ;  for  the  will 
was  stated  as  a  devise  to  the  three  great  grand-nephews,  in  a 
particular  form ;  and,  though  somewhat  strangely  worded,  nothing 
was  said  of  their  children  in  that  part  of  the  devise ;  and  then 
followed  limitations  over,  which,  by  the  use  of  the  word  "  them," 
were  only  remainders  to  them,  and  not  to  their  children ;  *and  in  [  *29i  ] 
case  of  their  giving  post  obits,  the  estate  was  to  go  over  to  them 
"  and  to  their  children  as  aforesaid."    Any  one  looking  at  that  will 
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M*CuLLocH  would  notice  the  obscurity  of  these  additional  words,  but  that  would 
Gbeoobt.  ^^^  ^^^^  away  the  effect  of  the  previous  devise  in  fee  simple.  It 
was  thus  submitted  to  the  counsel  who  advised  upon  the  abstract. 
The  error  arose  in  a  manner  which  has  not  been  satisfactorily 
explained,  although  the  solicitor  who  prepared  the  abstract  is 
absolved  from  any  intention  of  voluntarily  deceiving  any  one ;  he 
states  that  he  copied  the  abstract  from  another,  I  do  not  say  that 
he  might  have  seen  that  there  was  an  inaccuracy;  but  what  I 
object  to  is  that  a  solicitor,  being  paid  for  preparing,  not  copying, 
an  abstract,  which  is  a  different  rate  of  payment,  and  being  supposed 
carefully  to  prepare  it,  contented  himself  with  only  making  a  copy 
of  it. 

Mr.  Willcock,  Q.C. : 
I  am  instructed  that  he  was  not  to  be  paid  for  preparing  it. 

Yice-Ghangellor  : 

I  am  glad  to  hear  that ;  at  the  same  time,  this  was  a  most  care- 
less mode  of  conducting  a  sale,  if  the  solicitor  was  not  to  perform 
what  is  the  most  important  duly  in  such  cases.  However,  the 
purchaser  here  received  an  abstract  which  he  supposed  to  be 
correct.  It  often  happens  with  regard  to  copies  of  instruments  of 
this  description,  that  the  purchaser  rests  satisfied,  although  the 
conveyancer  invariably  suggests,  as  he  did  in  this  case,  that  the 
probate  or  an  official  extract  of  the  will  should  be  examined.  If 
the  conveyance  had  been  executed,  the  purchaser  must  have  taken 
all  the  consequences,  and,  as  it  is  said  in  Thomas  v.  Powell  (i),  he 
must  have  rested  on  the  covenants,  and  having  neglected  the 
opportunity  of  examining  the  original  documents,  he  could  not  now 
rescind  the  purchase. 
[  *292  ]  There  being  no  conveyance,  the  question  is,  what  ought  *to  be 

done  in  case  the  purchaser's  counsel  has  really  been  misled  by  the 
abstract,  the  purchaser  relying  on  his  advice,  having  taken  steps  to 
pay  his  purchase  money  into  Court,  and  waived  all  questions  of 
title.  The  first  question  for  the  Court  to  consider  is,  whether  the 
counsel  was  really  deceived.  In  the  ordinary  case  a  purchaser  is 
not  conclusively  bound  by  the  opinion  of  counsel ;  but,  if  he  pays 
his  money  into  Court,  relying  on  such  advice,  he  is  bound.  Now, 
looking  at  this  abstract,  I  find  a  circumstance  which  it  is  singular 
that  counsel  should  have  overlooked.  Immediately  following  the 
(1)  2  B.  B.  86  (2  Cox,  394). 
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statement  of  this  will  in  the  abstract  is  a  deed  which  folly  and  m*Culloch 
correctly  recites  the  will ;  and,  it  is  singular  that  this  should  not  qrkoobt. 
have  attracted  the  attention  and  suspicion  of  counsel.  On  the 
other  hand,  there  was  much  to  lay  attention  asleep,  for  that  which 
purported  to  be  an  abstract  of  the  will  purported  to  be  in  the  nature 
of  a/oc  simile,  containing  passages  struck  out  as  they  were  struck 
out  in  the  will,  so  as  to  lead  counsel  to  suppose  that  it  was  a  careful 
copy ;  and  the  circumstance  that  the  recital  of  the  will  was  con- 
tained in  the  deed  next  stated  in  the  abstract,  would  account  in 
some  measure  for  that  recital  having  been  overlooked.  The  con- 
veyancer having  had  his  attention  drawn  to  the  will  as  stated  in 
chief,  and  seeing  a  recital  of  it  immediately  following,  might  think: 
this  is  the  instrument  which  I  have  just  read,  I  need  not  read  it 
again.  There  is  the  strongest  possible  inference  that  this  was  the 
course  taken,  for,  in  preceding  parts  of  the  abstract,  careful  atten- 
tion has  been  given  to  the  recitals,  but  upon  this  I  do  not  find  any 
observation  made.  Therefore,  it  seems  manifest,  that  counsel  must 
have  paid  attention  to  the  principal  statement  of  the  will  only.  He 
could  not  have  looked  at  the  recital  of  it  without  suggesting  a 
question  whether  the  devise  was  to  the  first  devisees  for  life,  and 
afterwards  to  *  their  children.  Any  conveyancer  whose  attention  [  *293  ] 
had  been  directed  to  that  recital  would  at  once  have  seen  the 
discrepancy. 

Counsel  having  clearly  been  misled  by  the  statement,  the  question 
is  then,  whether  or  not,  the  purchaser  having  been  careless  in  not 
investigating  the  will,  and  having  paid  his  money  before  getting  a 
conveyance,  he  is  to  take  a  title,  which,  to  say  the  least,  is  doubtful. 
No  question  of  doubt  arises  on  the  title  as  it  stands  upon  the  will, 
except  concerning  this  gift  to  the  children ;  but,  although  I  think 
very  possibly  hereafter  conditions  may  be  framed,  under  which 
persons,  being  fully  informed  of  all  the  circumstances,  may  be 
induced  to  ofier  themselves  as  purchasers,  it  being  questionable 
whether  the  children  could  ever  claim  under  this  will,  I  do  not 
think,  upon  the  whole,  that  I  can  force  this  purchaser  to  complete 
his  purchase. 

Then  there  remains  a  question  as  to  his  interest  and  costs ;  and 
I  think  that  I  cannot  throw  any  costs  upon  the  estate ;  but  the 
matter  must  rest  between  the  purchaser  and  the  solicitor  who  had 
the  conduct  of  the  sale.  Counsel  having  performed  his  duty  with 
the  abstract  before  him,  with  the  exception  of  perhaps  a  natural 
inadvertence  in  not  noticing  the  recital  of  the  will  in  the  next 
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M'CuLLooH  succeeding  instrument,  a  duty  devolved  upon  the  purchaser's 
Gregory,  solicitor.  He  was  expressly  reminded  to  examine  the  will  itself; 
and  if  there  ever  was  a  case  in  which  an  original  document  ought 
to  have  heen  examined,  this  was  the  case.  The  statement  in  the 
abstract  showed  the  peculiar  nature  of  the  instrument,  and  the 
marks  upon  it ;  and,  I  cannot  conceive  a  case  in  which  examination 
of  an  original  document  would  be  more  necessary.  If  the  purchaser 
had  discovered  the  error  before  paying  his  money  into  Court,  an 
option  would  have  been  given  him,  though  possibl}'  it  might  not  have 
[  *294  ]  *been  exercised,  but  I  cannot  speculate  upon  that ;  and,  if  he  had 
claimed  to  be  relieved,  the  contract  must  have  been  rescinded  upon 
the  terms  mentioned  in  the  conditions  of  sale,  his  deposit  being 
returned  without  interest  or  costs.  Under  these  circumstances  of 
extreme  negligence  on  both  sides,  I  think  that  the  negligence  of 
the  purchaser  only  leaves  him  the  right  of  recovering  his  purchase- 
money  without  interest,  because,  if  he  had  discovered  the  error  in 
time,  as  but  for  his  own  negligence  he  would  have  done,  he  would 
not  have  paid  his  purchase  money  into  Court.  In  truth,  no  interest 
has  been  made  upon  the  money,  and,  therefore,  I  am  not  allowing 
other  parties  to  retain  interest  against  him  ;  but  that  is  the  only 
way  in  which  I  refer  to  that  circumstance. 

I  think  that  the  purchaser  must  pay  the  costs  of  this  application. 
I  am  afraid  they  will  be  somewhat  heavy,  because,  as  the  applica- 
tion is  for  payment  out  of  a  fund,  a  distinct  set  of  costs  is  given  to 
each  of  the  incumbrancers. 

The  order  will  be  to  discharge  the  petitioner  from  his  purchase, 
and  to  direct  payment  to  him  of  the  2,500Z.  paid  by  him  into  Court. 
Tax  the  costs  of  all  parties  except  the  respondent,  the  vendor,  and 
direct  the  petitioner  to  pay  the  costs  so  taxed. 

The  next  matter  to  be  considered  is  a  motion  by  Clark,  who  has 
been  discharged  from  his  purchase.  The  doubt  which  he  suggested 
upon  the  title  is  the  same  as  was  suggested  in  the  former  case. 
The  vendor  has  admitted  that  the  difficulty  cannot  be  overcome, 
and  has  ofifered  to  repay  the  deposit  without  interest  or  costs ;  and 
the  only  question  is,  whether  he  is  entitled  to  resist  those  terms. 
Clark  seems  to  have  performed  his  duties  in  strict  compliance  with 
[  *295  ]  the  conditions  of  sale  ;  one  of  those  conditions  was,  *that  if  there 
were  objections  which  the  vendor  could  not  remove,  the  deposit  was 
to  be  paid  back  without  interest.  But  a  vendor  cannot  in  such 
cases  retain  the  deposit  as  long  as  he  pleases,  making  fruitless 
efiforts  to  remove  the  difficulty.    Here  four  additional  abstracts  were 
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sent,  and  at  last  the  parchaeer  was  told,  **  Now  I  give  it  up,  and 
you  shall  have  the  contract  rescinded,  and  your  money  paid  back 
without  interest  or  costs."  I  think  that  the  condition  cannot  be  so 
construed.  The  moment  the  vendor  knew  of  the  defect  was  the 
time  for  saying,  "  I  return  your  deposit  without  interest  or  costs." 
Clark  was  always  pressing  for  the  repayment  of  his  money,  and 
never  waived  that  for  an  instant;  and  I  think,  that  he  is  now 
entitled  to  have  payment  out  of  Court  of  his  deposit,  and  an  account 
of  the  interest  due  thereon,  and  the  costs  properly  incurred  must 
be  taxed;  and  I  direct  payment  of  them|by  the  vendor  in  the  first 
instance,  subject  to  his  right  of  repayment  out  of  the  proceeds  of 
the  property. 


M'CULLOOH 

r. 
Gbegobt. 


ATTENBOROUGH  v.   ATTENBOROUGH  (1). 

(1  Kay  ft  J.  296—302 ;  S.  C.  25  L.  T.  O.  S.  165.) 

A  gift  of  aU  the  residue,  real  and  personal,  to  A.,  upon  trust  to  divide  it 
into  two  moieties,  the  income  of  one  moiety  to  go  to  A.  for  life  ;  and  the 
testator  empowered  his  trustees  to  set  apart  out  of  this  moiety  5,000/.,  and 
to  advance,  by  way  of  loan  or  absolute  gift,  the  whole  or  any  part  of  such 
sum  to  B.  or  all  or  any  of  his  children,  in  such  manner  as  to  A.  or  other 
the  testator's  trustees  should  seem  meet;  and  when  B.  and  his  children 
were  all  dead,  then  the  said  sum  to  be  subject  to  the  trusts  of  the  other 
moiety  of  the  residue  ;  and  he  appointed  A.  sole  executor,  and  inserted  in 
the  will  a  power  of  appointing  new  trustees:  Held,  that  the  power  was 
divisible,  and  was  to  be  considered  as  two  powers,  one  to  be  exercised  by 
A.,  and  the  other  by  the  succeeding  trustees  in  default  of  A.'s  exercising 
his  power,  and  that  the  former  power  was  valid,  whatever  might  be  said  of 
the  latter. 

Held,  also,  that  the  power  was  not  bad  because  it  contemplated  an 
appointment  to  objects,  some  of  whom  were  too  remote,  but  that  a  valid 
appointment  thereunder  might  be  made  to  such  of  its  objects  as  were  within 
the  proper  limits. 

Robert  Attbmborouoh,  by  his  will,  dated  in  1850,  gave  to  his 
sister  Ann  a  life  interest  in  certain  real  estate,  and  also  the  interest  of 
the  sum  of  6,0002.  for  her  life,  for  her  separate  use ;  and  if  she  should 
die  without  leaving  issue  living  at  her  death,  which  event  happened, 
then  he  directed  that  the  said  sum  of  6,0002.  should  become  subject 
to  the  trusts  thereinafter  declared  concerning  the  moiety  of  the 
residue  of  his  real  and  personal  estate  thereinafter  devised  to  his 
brother  James,  upon  trust,  as  thereinafter  declared ;  and  the  testator 
devised  all  the  residue  of  his  real  and  personal  estate  as  follows : 
He  directed  that  such  residue,  exclusive  of  the  said  capital  sum  of 
6,0002.,  should  be  divided  into  two  equal  moieties,  and  bequeathed 


1855. 
Feb.  13, 14. 

Wood,  V.-C. 

[296] 


(1)  Slark  V.  Daki/ns  (1874)  L.  R.  10  Ch.  35,  44  L.  J.  Ch,  205,  31  L.  T.  712. 
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the  annual  income  of  one  moiety,  exclusive  as  aforesaid,  to  bis 
brother  James  for  life ;  and,  after  bis  deatb,  directed  that  the  sum 
of  5,0001.  should  be  appropriated  out  of  the  moiety  of  such  residue, 
exclusive  as  aforesaid,  and  should  be  held  by  his  executors  and 
administrators  upon  trust,  to  pay  the  interest  thereof  to  the 
daughter  of  his  brother  James,  during  her  life,  for  her  separate 
use,  and  after  her  death,  to  her  husband,  if  she  should  leave  one; 
and  subject  as  aforesaid,  upon  trust,  to  divide  the  said  sum  of  5,0001. 
unto  such  of  her  children  as  she,  whether  covert  or  sole,  should 
appoint ;  and  subject  thereto  in  trust  for  her  children  who  should 
attain  twenty-one;  but  if  she  should  die  without  leaving  issue 
living  at  her  death,  or,  leaving  such,  the  *same  should  die  under 
the  age  of  twenty-one  years,  then  the  said  sum  of  5,0002.  should 
become  subject  to  the  trusts  thereinafter  declared  concerning  the 
other  moiety  and  other  the  funds  devised  in  trust  as  thereinafter 
mentioned  ;  and  the  other  moiety  of  such  residue,  together  with  the 
said  sums  of  6,0002.  and  5,000Z.,  subject  to  the  bequests  of  such 
sums  thereinbefore  contained,  and  all  other  his  real  and  personal 
estate  not  thereinbefore  devised,  the  testator  devised,  with  the 
interest  and  dividends  thereof,  upon  the  trusts  thereinafter  declared, 
to  his  said  brother  James,  his  heirs,  executors,  and  administrators. 
And  the  will  continued :  ''  I  hereby  empower  and  direct  my  trustees 
to  set  apart,  out  of  the  moiety  of  such  residue,  and  other  the  premises 
hereinbefore  devised  to  my  said  brother  James,  in  trust  as  aforesaid, 
the  sum  of  5,0002.,  and  at  any  time  or  times,  at  their  absolute  dis- 
cretion, to  advance  by  way  of  loan  or  absolute  gift,  and,  if  by  way  of 
loan,  upon  any  security,  real  or  personal,  which  to  my  said  trustees 
shall  seem  sufficient,  the  whole  or  any  part  of  such  last-mentioned 
sum  to  James  Attenborough,  one  of  the  children  of  my  brother 
George,  or  all  or  any  of  his  children,  in  such  manner  and  subject  to 
such  restrictions  and  for  such  interests,  and  with  such  provision  for 
maintenance  and  advancement,  as  to  my  said  brother  or  other  my 
trustees  in  his  or  their  absolute  discretion  shall  seem  meet ;  yet  so 
that  it  shall  not  be  imperative  on  my  said  brother  James,  or  other 
my  trustees,  to  advance  or  lend  to  my  said  nephew  James 
Attenborough  any  part  of  the  said  last-mentioned  sum  of  5,0002., 
unless  it  shall  seem  to  them  expedient  so  to  do ;  and  my  wish  is, 
that  my  said  brother  James,  and  other  my  trustees,  shall  not  make 
any  advance  or  loan  to  my  said  nephew  James,  unless  he  shall  have 
become  reformed  in  his  habits  and  character,  to  the  satisfaction  of 
my  said  brother  James  or  other^my  said  trustees ;  but  my  trustees 
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may  make  any  advance  or  loan  to  the  children  of  my  said  nephew 
James,  whether  proof  of  the  legitimacy  of  [such  children  shall  he 
^produced  or  not ;  and  I  hereby  empower  my  said  trustees,  when 
and  as  soon  as  they  shall  have  any  evidence  of  the  said  last-men- 
lioned  James  Attenborough  and  of  his  children  being  dead,  whether 
such  evidence  shall  be  sufficient  in  law  or  not,  to  distribute  such 
sum  of  5,0002.  amongst  the  other  children  of  my  said  brother 
George;  and  such  last-mentioned  sum  shall  from  thenceforth  be 
considered  part  of,  and  be  subject  to,  the  trusts  and  provisoes  here- 
inafter declared  concerning  the  moiety  of  such  residue  and  other 
the  premises  devised  to  my  said  brother  James,  in  trust  as  aforesaid ; 
and  my  said  trustees  shall  hold  the  said  last-mentioned  moiety  and 
other  the  premises  devised  in  trust  as  aforesaid,  upon  trust,  for  the 
equal  benefit  of  all  the  children  of  my  said  brother  George,  other  than 
and  except  the  said  James  Attenborough,  one  of  such  children." 
And  the  testator  appointed  his  brother  James  executor  of  his  will, 
and  declared,  that  any  vacancy  or  vacancies  in  the  trusteeship 
might  be  supplied  by  the  trustees  and  executors  for  the  time  being, 
or  by  the  acting  executors  or  administrators  of  the  person  who 
should  have  last  died. 

This  was  a  claim  by  James  Attenborough,  the  brother  of  the 
testator,  and  sole  executor  and  trustee  of  his  will,  to  have'  the  trusts 
thereof  administered  by  the  Court  of  Chancery. 

The  plaintiff  proposed  to  exercise  his  power  by  appointing  8,000Z. 
to  James,  the  testator's  nephew. 


Atten- 

BOBOUOH 
V. 

Attbn- 

BOBOUOH. 
[  •2»8  ] 


Mr.  Rolt,  Q.C.,  and  Mr.  Rogers  for  the  plaintiff,  argued  that 
the  power  was  valid  and  could  be  exercised  as  proposed. 

They  cited  Boyce  v.  Harming  (i),  in  which  it  was  held,  *that  a 
power  of  sale  in  a  settlement  overriding  estates  in  fee  to  be  exercised 
by  the  trustees  in  whom  the  estates  were  vested  in  fee,  with  the 
consent  of  the  tenant  for  life,  during  his  life,  and  after  his  death  at 
the  discretion  of  the  trustees  for  the  time  being,  might  be  well 
exercised  during  the  life  of  the  tenant  for  life. 

Mr.   W.  M.  James,  Q.C.,  and  Mr.  Smythe  for  some  of   the 
defendants : 

If  the  objects  of  the  power  be  a  class,  some  of  whom  may  not 
be  in  existence  within  the  time  allowed  for  exercise  of  the  power 
by  the   rule    concerning   perpetuities,   still  the    power  may  be 

(1)  37  B.  B.  728  (2  Cr.  &  J.  334). 
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attek-       exercised  in  favour  of  the  objects  who  are  not  obnoxious  to  that 

^.  rule  :  Routledge  v.  Dorril  (l).    But  the  power  is  to  be  exercised  by 

BOEouGH      *^®  trustees  for  the  time  being,  not  limited  by  the  necessity  of 

obtaining  the  consent  of  any  tenant  for  life,  and  in  this  respect  it 

is  bad. 

(Yige-Ohancellob  :  The  power  of  advancing  to  James  may 
remain,  though  the  power  of  appointing  to  his  children  may 
be  bad.) 

Mr.   ChandlesSy   Q.C.,   and  Mr.  Bagshawe^    Q«C.,   for    other 
defendants : 

This  power  could  not  be  released. 

(Vigb-Ghancbllor  :  I  think  not.) 

But  it  may  be  exhausted  by  a  complete  exercise  of  it  by  James.  It 
cannot  be  void  as  too  remote,  for  a  power  is  never  treated  as  a  final 
limitation,  but  it  may  be  so  exercised  as  to  avoid  all  objection. 
(They  referred  to  Boughton  v.  James  (2),  Lewis  on  Perpetuities,  25, 
and  Waring  v.  Coventry  (»),  which  decided  that  a  power  of  sale, 
to  be  exercised  during  the  continuance  of  successive  estates  tail, 
is  good.) 

Mr.  Robson  for  other  parties. 

r  300  ]       Vicb-Chancbllob  Sib  W.  Page  Wood  : 

This  will  is  very  inartificially  worded,  but  I  think  it  is  possible 
to  arrive  at  a  conclusion  as  to  its  true  construction. 

The  power  of  appointment  to  the  trustees  of  the  will  to  advance 
5,000Z.  out  of  one  moiety  of  the  residue  to  the  testator's  nephew 
James,  the  son  of  George  Attenborough,  or  all  or  any  of  his 
children,  is  not  void  for  remoteness,  with  respect  to  its  objects ; 
because  those  may  be  selected  to  whom  a  valid  appointment  in  this 
respect  can  be  made,  and  the  nephew  James,  the  only  object  named, 
is  of  course  within  the  rule.  As  regards  the  creation  of  the  power 
and  the  persons  in  whom  it  is  vested,  it  is  to  be  exercised  by  James 
the  testator's  brother,  or  other  the  trustees  of  this  will.  I  think  it 
may  properly  be  divided  and  considered  as  two  distinct  powers,  one 
vested  in  James,  and  the  other  in  the  persons  coming  in  as  his 
successors  in   the  trust  under   this  will.     Therefore,  James  the 

(1)  2  R.  R.  250  (2  Ves.  Jr.  364).  (3)  36  B.  E.  318  (  1  My.  &  K.'249). 

(2)  73  B.  R.  116  (1  Coll.  26). 
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brother  is  a  person  who  clearly  has  a  right  to  make  a  valid  appoint- 
ment, whatever  might  be  said,  if  any  succeeding  trustee  had 
attempted  to  exercise  the  power. 

The  next  question  is,  he  having  power  to  appoint  this  5,000i.  to 

James  the  nephew,  or  his  children,  and  being  desirous  of  fixing  the 

limit  at  8,000/.,  is  he  to  be  allowed  to  determine  the  amount  of  the 

sum  to  be  appointed.     It  would  be  difficult  to  say,  that  this  power 

could  be  released ;  but  being  so  clearly  a  discretionary  power  vested 

in  James  the  brother,  and  afterwards  in  the  other  trustees  in  case 

of  his  refusing  or  declining  to  act,  and  being  first  to  set  apart  out  of 

one  moiety  of  the  residue  5,000/.,  and  to  advance  that  sum  or  any 

part  of  it;   with  a   subsequent  direction,  that  it  should  not  be 

imperative  on  them  to  advance  any  part  of  the  5,000/.,  unless  it 

should  seem  expedient  to  them  to  do   so;    and  there  being  a 

provision  that  they  are  not  to  advance  '''any  part  to  the  nephew 

James,  unless  particular  circumstances  take  place,  I  think  James, 

the  first  donee  of  the  power,  has  full  discretion  to  fix  the  total 

amount  once  for  all. 

I  have  then  to  consider  what  is  to  be  done  till  the  advance  is 
made.  If  it  were  an  intestacy,  a  difficulty  would  arise  of  this  kind, 
if  8,000/.  only  are  to  be  advanced ;  after  the  death  of  James  the 
nephew  and  all  his  children,  there  is  a  power  to  distribute  this  sum 
of  5,000/.  among  the  other  children  of  George;  and  such  last- 
mentioned  sum  is  to  be  considered  subject  to  the  trusts  of  the  moiety 
of  the  residue  given  to  the  testator's  brother  James  in  trust  for  the 
other  children  of  George.  These  words  create  a  difficulty.  If 
they  be  taken  literally,  then  it  is  not  until  this  remote  period  that 
this  sum  becomes  part  of  the  residue ;  but  I  think  that  the  true 
construction  is,  that  the  testator  empowered  and  directed  the 
trustees  to  take  out  of  the  one  moiety  of  the  residue  all  or  any 
part  of  this  5,000/.  First,  he  declares  his  intention  to  devise  this 
moiety  in  trust,  clearly,  therefore,  dealing  with  it  as  a  complete 
subject ;  then  the  power  is  to  take  a  sum  out  of  this  same  moiety 
for  the  benefit  of  his  nephew  James  and  his  family,  which  may  or 
may  not  be  exercised.  The  trustees  might  advance  it  only  by  way 
of  loan,  then  the  question  is,  what  is  to  become  of  the  interest. 
Surely  there  cannot  be  an  intestacy.  But  the  true  construction 
must  be — a  gift  of  half  the  residue,  subject  to  a  discretionary  power 
of  appointing  5,000/.  absolutely,  or  subject  to  a  power  of  advancing 
it  by  way  of  loan,  in  which  case  the  income  would  go  to  the  parties 
entitled  to  the  residue,  or  keeping  it  with  the  same  efifect,  or  giving 

R-R. — voii.  cni.  7 
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the  whole  or  a  part  to  certain  persons,  and  if  a  part  only  be  given, 
then  the  remainder  must  continue  to  be  a  portion  of  the  residue, 
because  it  is  never  taken  out  of  it. 

I  may,  therefore,  declare  that  James  the  trustee  is  entitled,  under 
the  will  of  the  testator  in  the  cause,  to  appoint  *S,0OOL,  part  of  the 
5,000Z.,  in  full  execution  of  his  power.  The  power  had  better  be 
exercised  by  him  by  an  appointment  of  the  8,0002.  before  the  decree 
is  drawn  up,  and  then  the  decree  can  recite  the  execution  of  it  and 
declare  that  the  same  was  a  valid  exercise  of  the  power,  and  that 
the  rest  of  the  money  falls  into  the  residue  out  of  which  it  was  to 
be  raised. 


1865. 
Feb,  10,  13. 

Wood,  v.-  C. 
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In  re  ERSKINE'S  TRU8T(i), 

(1  Kay  &  J.  302—312  ;  S.  C.  24  L.  J.  Oh.  327  ;  1  Jur.  N.  S.  156 ;  3  W.  B.  262 ; 

24  L.  T.  O.'S,  326.) 

In  condderiDg  the  question  of  a  wife's  equity  to  a  settlement,  the  Court 
took  into  account  not  only  all  moneys  of  the  wife  previously  leoeiTod  by  the 
husband,  but,  conversely,  all  moneys  which  had  been  settled  upon  the  wife. 

Where,  upon  marriage,  a  settlement  was  made  by  the  husband,  which, 
having  regard  to  the  whole  of  his  wife*s  fortune,  and  including  in  the 
estimate  of  her  fortune  not  only  the  fimd  origiDally  brought  by  her  into 
settlement,  but  also  the  fund  subsequently  accruing,  and  in  respect  of 
which  she  claimed  an  equity  to  a  settlement,  the  Cottrt  considered  an 
adequate  settlement :  Held,  that  the  husband,  though  living  apart  from  his 
wife,  was  entitled  to  the  whole  of  the  accruing  fund ;  the  parties  having 
separated  by  mutual  agreement,  and  no  blame  being  imputed  to  either 
party  more  than  to  the  other. 

The  petition  was  presented  by  Bethell  Walrond,  for  a  transfer 
to  him  of  a  sum  of  8,020Z.  lis,  4^.,  Bank  81.  per  cent.  Annuities, 
standing  in  the  name  of  the  Accountant-General,  in  trust  in  this 
matter,  and  to  which  the  petitioner  claimed  to  be  entitled  in  right 
of  his  wife,  the  Lady  Janet  Walrond. 

[The  material  circumstances  affecting  the  claim  of  the  petitioner 
are  sufi&ciently  stated  in  the  following  judgment.] 

Mr.  James,  Q.C.  (with  whom  was  Mr.  Greene),  in  support  of 
the  petition.     *     ♦     * 

Mr.  Rolt,  Q.C,  and  Mr.  Dickinson  on  behalf  of  the  Lady  Janet 
Walrond,  [claimed  the  whole  of  the  fund,  and  cited  Scott  t. 
Spashett  (2),  Dunkley  v.  Dunkley  (3),  In  re  Cutler  (4),  and  Gardner  v. 
Marshall  (6)]. 

(1)  Oiacometti    v.    Prodgers    (1873)  (3)  95  R  B.  150  (2  D.  M.  &  G.  390). 
L.  K.  8  Ch.  338,  341,  28  L.  T.  432.  (4)  92  R.  B.  80  (14  Beav.  220,  221). 

(2)  3  Mac.  &  G.  699  ;  see  judgment,  (5)  65  R.  R.  644  (14  Sim.  575). 
po$tf  p.  101. 
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Mr.  James,  Q.C.,  in  reply.  In  re 

Erbkike's 
Trust. 
>  icb-Chancbllor  Sir  W.  Page  Wood  :  [  308  ] 

The   question  on  this  petition  is  one  which  is  entirely  in  the       ^eb^. 
discretion  of  the  Court,  as  regulated  by  the  course  of  its  practice, 
namely,  whether  any,  and,  if  so,  what  proportion  of  a  chose  in 
action  belonging  to  a  married  woman,  and  *with  which  this  Court       [  *B09  ] 
is  called  upon  to  deal,  ought  to  be  settled  for  her  benefit. 

The  circumstances  are,  that  Lady  Janet  Walrond,  on  her 
marriage  with  the  petitioner,  had  provided  for  her  by  her  father 
10,0002.,  which,  with  the  concurrence  of  her  husband,  was  settled 
in  effect  entirely  for  the  benefit  of  herself  for  life,  for  her  separate 
use ;  and,  subject  to  that  trust,  the  10,000/.,  together  with  other 
funds  brought  into  settlement  by  the  husband,  was  to  belong  to 
their  first  son  who  should  attain  twenty-one,  or  die  under  that  age 
leaving  issue ;  and,  in  default  of  such  issue,  and  in  default  of  the 
like  issue  of  the  petitioner  by  any  future  wife,  to  his  daughters  by 
Lady  Janet,  with  remainder  to  the  petitioner.  In  addition  to  this 
the  petitioner  settled  upon  Lady  Janet  a  considerable  jointure 
during  the  life  of  his  mother,  to  be  increased  to  1,6002.  a  year  after 
his  mother's  death,  and  provided  further  portions  for  his  children 
by  Lady  Janet,  which  he  charged  upon  his  landed  property. 

An  additional  circumstance  is,  that  the  husband  and  wife  for 
some  reason  of  their  own,  no  blame  being  imputed  to  either  party 
more  than  the  other,  have  been  obliged  to  separate  by  mutual 
agreement ;  the  husband  has  taken  the  custody  of  their  son,  and 
the  wife  has  taken  their  daughter  to  live  with  her ;  and  the  husband 
has  covenanted  to  provide  an  additional  income  of  260/.  a  year  for 
his  wife,  she  maintaining  their  daughter. 

In  this  state  of  circumstances  the  question  is,  what  is  to  be  done 
with  regard  to  a  sum  of  8,020/.  Us.  4d.  Consols,  composed  partly  of 
stock  purchased  with  money  which,  according  to  the  view  taken  by 
the  party  who  paid  it  into  Court,  was  the  subject  of  an  invalid 
appointment,  and  became,  under  the  circumstances  which  have 
occurred,  the  property  of  Lady  Janet,  and  partly  of  stock  in  which 
the  dividends  of  the  fund  have  since  been  invested. 

Upon  examining  the  authorities,  I  find  the  principle  clearly  laid       f  ^^^  ^ 
down,  that,  in  considering  a  question  of  this  nature,  not  only  ought 
any  money   of  the  wife,  formerly  received   by  the   husband,   to 
be  taken  into  consideration,  as  in  the  class  of  cases  of   which 
Dunkley  v.  Dunkley  was  an  instance  ;  but,   conversely,   that  the 

7—2 
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In  re        Court  should  take  into  account  any  money  which  has  been  settled 

Erskine's  i.1  •• 

Trust.        ^P^'^  ^^^  w^^®- 

That  doctrine  was  expressly  recognised  in  Green  v.   Otte{i), 

where  Sir  John  Lbach,  V.-C,  said,  that  upon  a  reference  to  the 
Master,  to  approve  of  a  proper  settlement  upon  the  wife  out  of  a 
particular  property,  it  was  always  usual  to  direct  the  Master  to 
have  regard  to  any  settlement  which  the  husband  may  have  made 
upon  the  wife  aliunde.  And  in  Elibank  v.  Montolieu  (2),  which  is 
there  referred  to  as  an  authority  for  taking  into  consideration  the 
extent  of  the  wife's  fortime,  the  decree  directed  the  Master  to  have 
regard  also  to  the  settlement  already  made  upon  her ;  the  ground 
upon  which  the  Court  directed  a  settlement  to  be  made  upon  Lady 
Elibank  being,  that  the  provision  upon  her  marriage  was  clearly  not 
adequate  to  her  fortune.  That  case  came  on  in  another  shape  under 
the  title  of  Muiray  v.  Lord  Elibank  (S),  when  Sir  W.  Grant,  M.  R., 
recognising  it  as  the  practice  of  the  Court  to  direct  such  an  inquiry 
as  that  mentioned  in  the  decree,  added  that  it  was  of  no  conse- 
quence from  what  source  the  settlement  came,  provided  it  bore  a 
proportion  to  the  wife's  fortune,  admitting  that  the  Court  always 
takes  into  consideration  what  has  been  done  for  the  wife. 

I  am,  therefore,  bound  to  have  regard,  in  this  case,  to  what  the 
husband  has  allowed  to  be  done,  in  respect  of  the  fortune  which 
his  wife  acquired  from  her  father.  He  permitted  that  fortune 
to  be  settled  on  his  wife,  and  in  consideration  of  what  must  be 
[  ♦311  ]  regarded  as  her  fortune,  he  *also  made  a  large  provision  for  her 
out  of  his  own  estate,  by  giving  her  a  considerable  jointure  after 
his  death. 

If  the  parties  had  continued  to  live  together,  and  the  wife  had 
been  receiving  all  the  benefit  of  living  with  her  husband,  there 
can  be  no  question  that  on  this  further  sum  falling  in  as  the  wife's 
property,  the  Court  would  have  considered  that  her  settlement 
was  adequate,  regard  being  had  to  what  was  provided  for  her  out 
of  the  husband's  estate,  and  to  the  property  settled  on  her  by  her 
father ;  and  would  have  handed  over  to  her  husband  the  whole  of 
the  sum  now  accruing  to  her. 

The  question  then  is,  whether  the  separation  should  make  any 
difference ;  and  I  think  that  it  should  not.  The  parties  separated 
by  mutual  agreement,  and  I  must  assume  that  both  considered  it 
desirable  to  do  so.     The  wife,  thereby,  lost  the  support  she  might 

(1)  1  Sim.  &  St.  250.  (3)  7  R.  B.  346  (14  Yea.  496). 

(2)  6  R.  B.  151  (5  Ves.  737,  744). 
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have  derived  from  living  with  her  husband,  who,  at  least  at  the  i>>  re 
time  of  the  marriage,  was  a  man  of  considerable  property.  What  trust. 
her  father  provided  would  scarcely  be  a  fit  maintenance  for  her, 
but  what  the  husband  gave  her  in  addition  would  be  sufficient. 
When  they  separated,  neither  party  being  in  fault,  was  the  proper 
time  to  consider  whether  any  further  stipulation  concerning  her 
property  should  be  made.  It  might  then  have  been  agreed  that 
any  future  property  of  the  wife  should  be  made  over  for  her 
benefit.  But  the  parties  having  separated  by  agreement,  without 
making  any  such  arrangement,  I  ought  not  to  treat  the  case  other- 
wise than  as  if  they  were  now  residing  together ;  consequently,  if 
I  feel  bound  to  hold,  as  I  do,  that  an  adequate  settlement  was 
made,  the  wife's  whole  fortune  consisting  of  the  10,0002.  settled 
upon  her  marriage,  and  this  sum  of  8,0202.  lis.  4d.  stock,  I  must 
decide  that  the  husband  has  become  entitled  to  receive  from  the 
Court  the  residue  of  her  fortune. 

I  do  not  think  that  either  Dunkley  v.  Dunkley(\)  or  Scott  v. 
*Spa9hett  has  any  direct  bearing  upon  this  case.  Those  cases  were  [  *3i8  ] 
rather  the  converse  of  the  present,  the  husband  in  each  case  having 
received  a  great  part  of  the  property  of  the  wife,  and  being,  by 
reason  of  his  insolvency,  no  longer  in  a  position  to  maintain  her ; 
and  it  was  upon  those  grounds  that  the  Court  handed  over  the  whole 
of  the  accruing  fund  to  the  wife.  The  principles  laid  down  in  those 
decisions  will  apply;  but,  applying  them  correctly,  everything 
which  they  show  that  the  husband  was  bound  to  do,  has  been  done 
in  this  case. 

I  observe,  however,  that  the  husband  is  indebted  upon  his 
covenant,  in  respect  of  the  annuity  of  2502.  in  favour  of  the  wife. 
The  Court  cannot  give  him  the  fund  which  is  the  subject  of  this 
petition,  until  he  has  paid  his  debt  on  that  covenant,  but  upon  his 
doing  so,  I  am  bound  to  hand  over  the  fund  to  him. 

The  costs  of  all  parties  must  first  be  paid  out  of  the  fund. 

(1)  95  E.  B.  laO  (2  D.  M.  &  G.  390). 
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1855.  RUSSELL  V.  MCCULLOCH. 

leb.  17. 
(1  Kay  &  J.  313—314.) 

A.,  by  articles  of  agreement,  coyeuanted  to  pay  B.  5,000Z. ;  and  it  was 
thereby  agreed  and  declared,  that  the  5,000^  and  interest  should  be  and 
was  thereby  charged  on  land :  Held,  that,  by  virtue  of  the  Act  I  &  2  Viet, 
c.  110,  s.  13,  a  judgment  creditor  of  B.  had  a  charge  upon  the  land,  and 
was  a  proper  party  to  a  suit  fur  foreclosure. 

[Obsolete  law  of  judgments.] 


1885.  BULLOCK  V.  BENNETT. 

I'tfh  22 
— L-  '  (1  Kay  &  J.  315—320.) 

[Beversed  on  appeal  as  reported  in  7  D.  M.  &  G.  283.] 


1855.  COTTON   V.   SCUDAMORE. 

^f^^'  (1  Kay  &  J.  321—323.) 

Previously  to  the  Conveyancing  and  Law  of  Property  Act,  1881,  a 
purchaser  was  entitled  to  have  attested  copies  of  title  deeds  not  delivered 
to  him  at  the  expense  of  the  vendor,  unless  the  vendor  had  protected  himself 
from  this  expense  by  the  conditions  or  contract  of  sale. 


1855.  DEWELL   V.   TUFFNELL(I). 

Ffb.U, 
(1  Kay  &  J.  324—325.) 

Wood,  V.-C.  After  a  certificate  of  purchase  under  a  sale  by  the  Court  has  become 

[  ^^^  ]  binding  by  the  lapse  of  eight  daj'S  since  the  signature  thereof  by  the  Judge, 

the  purchaser  is  considered  to  be  so  far  the  absolute  owner,  that  he  may 
sell  at  an  advanced  price,  for  his  own  benefit. 

On  the  7th  of  November,  1854,  Warde  was  certified  to  be  the 
purchaser,  at  1,4602.,  of  Lot  2,  of  certain  estates  which  the  decree 
in  the  cause  directed  to  be  sold.  The  certificate  was  approved  by 
the  Yicb-Ghancellor,  on  the  8th  of  November,  1854,  and  became 
binding  on  the  17th  of  November,  1854. 

On  the  20th  of  November,  1854,  a  provisional  agreement  was 
entered  into  by  Wilkinson,  as  agent  of  Warde,  with  M'Whinnie,  to 
make  over  Warde's  contract  to  M*Whinnie  at  an  advance  of  1407. 
on  the  original  price,  which  agreement,  with  a  slight  variation  in 
the  terms,  was  afterwards  adopted  by  Warde. 

On  the  10th  of  January,  1855,  Warde  took  out  a  summons,  in 
the  usual  form,  for  leave  to  pay  in  his  purchase  money  and  to  be 

(I)  Kx  relatione  Mr,  Widcens, 
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let  into  possession,  and  that  all  proper  parties  might  be  ordered 
to  join  in  and  execute  a  proper  conveyance  and  assurance  of 
the  purchased  premises  to  Warde,  or  as  he  should  direct.  This 
summons  was  supported  by  aflSdavits  of  M'Whinnie  and  Warde, 
stating  the  circumstances  in  detail.  The  affidavit  of  Warde  nega- 
tived any  contract  or  understanding  whatever  between  the  parties 
before  the  20th  of  November,  and  stated  expressly  that  there  was 
not  any  fraud  or  collusion  whatever  between  Warde  and  M*Whinnie ; 
and  that  there  had  not  been  and  was  not  any  under-bargain  between 
them,  unless  the  circumstances  thereinbefore  stated  amounted  to 
an  under-bargain. 

The  chief  clerk  declined  to  grant  the  order,  on  the  Aground  that 
it  was  in  substance  an  application  to  substitute  a  purchaser  without 
the  usual  affidavit  of  no  sub-contract. 

The  application  [by  Mr,  Wickens,  on  behalf  of  Warde]  was 
heard  by  the  Vice-Chancellor  in  chambers,  on  the  14th  of 
February,  1855. 

No  counsel  appeared  on  the  other  side. 

On  the  24th  of  February,  1855,  the  Vicb-Chanobllor  (in  Court) 
after  referring  to  Hodder  v.  Ruffin  (i),  held  Warde  entitled  to  the 
order  asked  for  by  his  summons. 


Dewbll 

V, 

TUPFNBLL. 


[  ♦325  ] 


The  AFRICAN  STEAMSHIP   COMPANY  v.  SWANZY 
AND  KENNEDY  (2). 

(1  Kay  &  J.  326—328.) 

[This  was  an  interlocutory  application  in  a  suit  which  is  further  reported 
iD2Kay  &J.  661.] 


1855. 


BRODRICK  V.   BROWN  (3). 

(1  Kay  &  J.  328—340.) 

A  bequest  of  personal  property  to  three  trustees,  A.,  B.,  and  C,  **  upon 
trust  to  dispose  of  the  same  in  whatever  way  A.  shall,  by  any  deed  or  deeds, 
instrument  or  instruments,  or  by  his  will,  appoint;  provided  that  no  such 
deed,  instrument,  or  will,  shall  be  taken  to  be  an  execution  of  this  power, 
unless  the  said  deed,  instrument,  or  will  be  executed  after  my  decease ; " 
and  subject  thereto  upon  trust  for  A.  for  life  :  Held,  to  be  a  power  exercise- 
able  by  any  instrument  in  writing,  whether  a  deed  or  not,  if  the  instrument 


(1)  31  K.  E.  104  (Tamlyn,  341). 

(2)  See  Hill  v.  Audiia,  supra,  p.  75. 


1855. 
nb,  19. 
March  6. 

Wood,  V.-C. 

[  .328  ] 


(3)  Hall  V.  Bnmilet/  (1886)  35  Ch.  D. 
642,  56  L.  J.  Ch.  722,  56  L.  T.  683. 
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Brodrick  sufficiently  referred  to  the  power  or  to  the  property  subject  to  it,  or  if  it 

r,  made  a  general  gift  and  the  appointor  had  no  property  of  his  own  to  which 

Brown.  jt  could  refer. 

A  written  order,  directed  to  the  trustees  of  the  fund,  would  be  a  good 
exercise  of  this  power. 

If  the  donee  of  the  power  was  also  the  sole  trustee  of  the  fund,  a  cheque 
upon  a  banker  where  the  fund  was  lying  would  be  a  good  appointment,  if 
he  had  no  money  of  his  own  there. 

So,  also,  would  a  letter  from  him  referring  to  the  power  or  to  the  property, 
and  accompanying  a  gift  of  money,  which  it  stated  to  be  in  pursuance  of 
the  power  or  out  of  the  property. 

Various  examples  of  this  last  kind  of  appointment. 

In  the  case  of  a  series  of  appointments  of  this  kind,  one  letter  stated  only 
that  the  payment  which  it  accompanied  was  made  **  in  fulfilment  of  the 
known  wishes''  of  the  donor  of  the  power :  Held,  that  this  was  an  ambiguity 
that  might  be  explained  by  reference  to  other  documents  which  showed 
that  the  gift  was  intended  to  be  in  exercise  of  the  power. 

Clara  Sutclipfb  made  her  will,  dated  in  1851,  as  follows : 
[  •329  ]  "  This  is  the  last  will  and  testament  of  me,  Clara  Sutcliffe,  *of 

the  city  of  Bath,  spinster :  whereas  it  is  my  chief  desire  and  inten- 
tion that  my  dear  and  only  brother,  William  Sutcliffe,  shoald,  in 
the  event  of  his  surviving  me,  have  the  sole  and  entire  enjoyment 
of  all  my  property  of  every  description,  and  the  fullest  power  of 
disposing  thereof  after  his  death,  according  to  his  sole  will  and 
pleasure ;  but  I  am  desirous  of  providing  for  the  contingencies  of 
his  dying  before  me,  or  too  soon  after  me  to  exercise  the  aforesaid 
power.  I  do  hereby  give,  bequeath,  and  devise  all  my  property  of 
every  description  as  follows,  that  is  to  say  :  whereas  a  certain  debt 
of  10,000f.  is  owing  to  me  from  my  brother,  and  secured  by  a 
mortgage  bearing  date  on  or  about  the  28th  day  of  May,  in  the  year 
of  our  Lord,  1880,  I  direct  that  my  debts  and  funeral  expenses 
shall  be  paid  out  of  the  said  sum  of  10,000Z.,  and  the  residue  of  the 
said  sum,  together  with  all  my  other  property  of  every  kind,  I  give 
to  my  brother  William  Sutcliffe  aforesaid,  John  Kidston,  Doctor  of 
Medicine,  William  Robertson,  Doctor  of  Medicine,  and  Robert 
Hunter  Brown,  late  a  captain  in  the  Honourable  East  India  Com- 
pany's service,  all  of  the  city  of  Bath,  and  the  survivor  of  them, 
and  the  executors,  administrators,  and  assigns  of  such  survivor, 
upon  the  following  trusts  :  that  is  to  say,  in  trust  to  dispose  of  the 
same,  and  all  interest  which  may  have  arisen  therefrom,  in  what- 
ever way  my  brother  aforesaid  shall  by  any  deed  or  deeds,  instru- 
ment or  instruments,  with  or  without  power  of  revocation,  or  by 
his  last  will  in  writing,  direct,  limit,  or  appoint :  provided  always 
that  no  such  deed,  instrument,  or  will  shall  be  taken  to  be  an 
execution  of  this  power,  unless  the  said  deed,  instrument,  or  will  be 
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executed  after  my  decease :  and  subject  to  saeh  direction,  limita-     Bbodbick 
tion,  and  appointment,  or  so  far  as  the  same  shall  not  extend,  in       brown. 
trust,  to  pay  the  interest  of  my  property  annually  to  my  said 
brother,   and  at  his  death  to  divide  the  principal  sum  equally 
amongst  all  bis  descendants  who  shall  be  living  at  his  death,  or  if 
only  one,  the  whole  to  be  given  to  such  descendant.    But  in  case 
my  ♦brother  shall  happen  to  depart  this  life  leaving  no  descendants,       [  *330  ] 
nor  having  after  my  decease  disposed  of  my  property  as  aforesaid," 
then  the  testatrix  gave  various  legacies ;  and  the  residue  of  her 
property  she  directed  to  be  divided  among  certain  charities ;  and 
she  expressly  declared  that  all  the  provisions  of  her  will  were  sub- 
ject to  the  unlimited  control  of  her  said  brother ;  and  she  appointed 
her  said  trustees  executors  of  her  will. 

William  Sutcliffe  alone  proved  her  will,  and  acted  as  her  sole 
executor  during  his  life.  He  died  in  May,  1858 ;  and  this  suit 
having  been  instituted  to  administer  the  estate  of  Clara  Sutcliffe,  a 
question  arose  in  chambers,  which  was  adjourned  to  be  argued  in 
Court,  whether  certain  payments  made  by  Wm.  Sutcliffe  after  her 
death  were  made  out  of  his  own  property,  or  in  exercise  of  his 
power  over  the  property  of  his  sister. 

The  appointments  to  which  the  judgment  refers  were  of  501.  to 
Emily  Crosse  Prichard,  lOOi-  to  Mrs.  Ridsdale,  500L  to  Mrs.  Sherry, 
500Z.  to  Emily  Hunter  Brown,  800Z.  to  the  Bath  Penitentiary,  9001. 
to  the  Bath  Auxiliary  Irish  Society,  and  certain  other  sums  to 
other  societies  of  which  William  Sutcliffe  was  himself  treasurer. 
All  these  gifts  were  in  accordance  with  a  list  of  donations  made  out 
by  Clara  in  her  lifetime,  and  written  partly  by  her,  and  partly  in 
the  handwriting  of  Wm.  Sutcliffe.  The  circumstances  of  each 
particular  gift  are  fully  stated  in  the  judgment. 

Mr.  Rolty  Q.C.,  and  Mr.  Eddis  for  the  personal  representatives 
of  Wm.  Sutcliffe : 
The  will  of  Clara  gave  to  her  brother  an  absolute  power  of 
disposing  of  her  property,  and  he  has  duly  exercised  that  power  in 
favour  of  these  several  objects. 

Mr.   WiUcock,  Q.C.,  and  Mr.  W.  R.  Ellis,  for  the  residuary 

♦legatees  in  Clara  Sutcliffe's  will :  [  *33i  ] 

The  gifts  made  by  W.  Sutcliffe  were  out  of  his  own  money  and. 
not  in  exercise  of  any  power.  The  power  must  be  exercised  by 
some  "  executed  "  instrument  or  by  will. 
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brodrick  Mr,  Daniel,  Q.C.,  and  Mr.  T,  Stevens  for  the  charities  to  whom 

Brown.       gifts  had  been  made. 


Mr,  Rolt,  Q.C.,  in  reply,  referred  to  Httghes  v.  Turner  (i). 
Judgtuent  reserved. 

March  6.      Vice-Chancbllor  Sir  W.  Pagb  Wood  : 

The  questions  in  this  case  have  arisen  upon  a  matter  of  account 
in  chambers,  in  which  it  has  become  necessary  to  determine  the 
principle  upon  which  the  account  should  be  taken. 

Upon  the  question  of  the  intention  of  this  testator,  I  think  there 
can  be  no  difficulty.  The  point  for  consideration  is,  whether  certain 
payments  made  by  William  Sutcliffe  to  individuals  and  to  particular 
charities  are  to  be  regarded  as  appointments  in  exercise  of  his 
power  over  the  estate  of  his  sister  Clara,  or  as  gifts  out  of  his  own 
property. 

(His  Honour  stated  shortly  the  effect  of  Clara's  will,  and 
continued :) 

Upon  the  construction  of  this  will  I  have  no  doubt  that  this  was 
a  power  as  distinguished  from  a  trust.  With  respect  to  the  words 
"deed  or  instrument,'*  notwithstanding  the  word  "executed"  in 
the  power  created  by  this  will,  considering  the  liberal  construc- 
[  '332  ]  ■  tion  which  the  Court  has  *given  to  instruments  creating  powers, 
especially  in  those  cases  where  the  words  "  instrument  in  writing 
sealed  and  delivered  "  have  been  held  applicable  to  any  kind  of 
instrument,  if  the  formality  of  affixing  a  seal  to  it  has  been 
observed,  although  the  terms  of  the  power  in  some  of  those  cases 
evidently  pointed  to  its  execution  by  deed,  I  cannot  hesitate  in 
coming  to  the  conclusion,  that  any  instrument  in  writing,  whether 
a  deed  or  not,  would  be  a  good  exercise  of  this  power.  As  to  the 
appointment  made,  the  Court  always  endeavours  in  such  cases  to 
carry  the  intention  into  effect,  so  far  as  such  intention  can  be 
gathered  from  the  instrument  itself;  but  the  instrument  must 
either  refer  to  the  power  or  to  the  property  subject  to  the  power,  or 
it  must  affect  to  deal  with  some  property  in  general  terms,  not 
defining  it,  under  such  circumstances  that  it  cannot  have  effect 
except  upon  the  property  comprised  in  the  power ;  as,  for  instance, 
where  a  testator  gives  all  his  real  estate,  having  no  real  estate  of 
his  own,  but  having  only  a  power  over  real  estate.  The  impression 
upon  the  mind  of  the  donee  of  the  power  in  this  case  was,  that, 
(1)  41  R.  R.  171  (3  My.  &  K  666). 
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ander  the  particalar  form  of  his  sister's  will,  he  was  the  absolute  bbodbick 
owner  of  the  property,  and  therefore  there  is  a  little  more  difficulty  bbown. 
in  saying  that  he  intended  to  exercise  his  power.  Still  the  question 
is,  cannot  I  see  sufficient  indication  in  the  various  instruments 
which  have  been  put  in  evidence  in  this  suit,  to  show  that  he  was 
intending  to  dispose,  not  of  his  own  property,  but  of  that  formerly 
belonging  to  his  sister,  and  over  which  he  had  a  power  of  appoint- 
ment ?  There  would,  probably,  have  been  no  difficulty  at  all  if  the 
fund  had  been  vested  in  several  trustees,  as  intended  by  the  testa- 
trix ;  but  the  donee  of  the  power  alone  proved  his  sister's  will,  and 
had  the  control  over  her  whole  property ;  and  he  had  in  his  hands, 
in  the  shape  of  a  debt  due  from  him  on  mortgage,  10,000Z.,  part  of 
the  property  of  his  deceased  sister.  Had  her  property  been  in  the 
hands  of  other  trustees,  or  had  it  bden  money  at  a  banker's  where 
he  kept  no  private  account,  *then  no  doubt  an  order  upon  such  [  •333  ] 
trustees,  asking  them  to  pay  so  much  money,  without  saying  out  of 
what  fund,  or  a  cheque  upon  the  Bank,  would  have  been  a  sufficient 
exercise  of  his  power ;  but  the  case  here  is  different  from  either  of 
those,  and  is  somewhat  singular. 

The  strongest  case  in  favour  of  an  appointment,  and  which  I 
have  no  doubt  was  a  sufficient  exercise  of  the  power,  is  the  letter 
written  by  this  gentleman  to  Mrs.  Selina  Prichard,  the  mother  of 
Emily  Crosse  Prichard,  dated  the  22nd  of  July,  1848,  the  day  after 
his  sister's  funeral.  This  letter,  in  which  he  enclosed  a  Bank  bill 
for  50/.,  was  in  these  terms:  "My  dear  Mrs.  Prichard, — Dear 
Clara  left  an  old  will  (made  at  my  request),  in  which  she  made 
arrangements  for  the  disposal  of  her  property  in  case  I  did  not 
survive  her ;  but  left  everything  at  my  disposal  in  case  she  should 
die  first."  It  is  clear  that  this  refers  to  the  very  will  by  which  the 
power  was  created,  and  it  gives  a  tolerably  accurate  legal  descrip- 
tion of  the  effect  of  that  will,  except  that  the  writer  does  not  seem 
aware  of  the  difference  between  power  and  property,  but  thought 
he  had  an  absolute  right  to  his  sister's  effects,  and  not  a  mere 
power  of  appointment  over  them.  The  letter  continues,  "There 
are,  therefore,  under  the  will,  no  real  legacies  now  in  force  "  (by 
which  he  meant  that  he  had  the  power  of  disposing  of  the  whole 
property,  and  disappointing  her  legatees);  ''but  some  years  ago 
she  made  me  put  down  a  list  of  things  which  she  wished  done  in 
the  nature  of  legacies  in  case  I  saw  no  reason  to  the  contrary. 
She  intimated  to  me  afterwards,  and  not  very  long  ago,  that  if  she 
died  without  altering  her  will,  I  was   to   consider  her  previous 
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Bbodrick  wishes  as  still  in  force."  There  can  he  no  possible  doubt  that  he 
Bbown.  was  intending  to  carry  out  his  sister's  wishes,  and  to  do  this  with 
her  property  and  not  with  his  own,  as  his  sister  had  given  him  power 
[  ♦334  ]  to  deal  with  her  *property  as  he  thought  fit.  "  The  amount  disposed 
of  thus  is  considerable  in  the  whole,  but  principally  to  charities." 
In  addition  to  this  letter,  there  has  been  produced  a  list,  partly  in 
his  sister's  handwriting  and  partly  in  his  own,  which  is,  I  think, 
sufficiently  referred  to  by  this  letter  to  put  it  in  evidence.  The 
letter  continues,  "There  are,  however,  a  few  to  individuals,  and 
amongst  them  is  one  of  502.  to  Emily.  Why  anything,  and  yet  so 
little  was  given,  I  have  no  recollection;  but  probably  she  may 
have  heard  her  express  a  wish  for  a  little  pocket  money.  I  am  not 
clear  that  this  little  present  is  not  rather  an  unfortunate  one,  bat 
my  course  is  clear.  I  would  add,  however,  that  I  should  wish  you 
to  use  your  own  discretion  as  to  acquainting  her  with  the  circum- 
stance, or  applying  it  to  her  use  without  her  knowing  anything  of 
it ;  it  would  at  any  rate  be  awkward  to  show  her  this  note,  so  I 
inclose  a  short  one  for  her,  to  be  delivered  if  you  trust  her 
with  the  money,  but  not  otherwise.    Yours,  faithfully,  William 

SUTCLIFFE." 

This  letter  was  sent  with  a  50Z.  Bank  bill  inclosed,  and  also 
with  another  note  which  cannot  now  be  found,  to  Emily  Crosse 
Prichard  herself.  He  therefore  gave  50/.,  inclosed  in  an  instru- 
ment in  writing  under  his  own  hand,  pointing  out  how  and  why  he 
wished  to  dispose  of  it,  and  clearly  pointing  to  that  fund  over 
which  he  had  a  power  under  his  sister's  will,  and  referring  also  to 
his  power,  and  thus  clearly  making  an  appointment  of  50Z.  out  of 
Clara's  property. 

The  Courts  have  gone  very  far  in  cases  of  this  kind.  For 
instance,  a  recital  has  been  held  to  be  an  exercise  of  a  power  (l). 
And  in  one  case  (2),  a  statement  in  an  answer  in  a  suit  in  Chancery, 
to  the  effect  that  the  defendant  had  appointed  and  did  intend  to 
[  ♦sss  ]  appoint  in  due  form,  was  considered  *to  have  the  same  effect 
These  decisions  show  the  power  of  this  Court  to  dispense  with  all 
forms,  in  cases  where  there  is  a  distinct  expression  in  writing 
of  the  donee's  intention  to  exercise  his  power,  with  the  other 
formalities  if  any  required  by  the  power.  The  Court  presumes 
everything  in  favour  of  the  intention  to  exercise  the  power  if  it  is 
clearly  expressed.     No  one  can  doubt  in  this  case  that  W.  Sutcliffe's 

(1)  Wilson  V.  Piggctt,  2  E.  R.  246  (2  (2)  Carter  v.  CaHer,  Mos.  365. 

Vee.  Jr.  361). 
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intention  was  to  appoint  a  sam  out  of  the  fond  which  was  subject     Bbodbigk 
to  his  power.  Bbown. 

The  next  case  presents  more  difficulty,  from  the  circumstance  of 
the  letter  written  by  William  Sutcliflfe  having  been  lost ;  but  if  it  is 
sufficiently  proved  that  there  was  such  an  instrument  in  writing, 
and  that  it  has  been  lost,  and  its  contents  are  proved,  I  think  that 
the  principle  of  the  former  case  must  govern  this.  The  letter 
was  written  by  William  Sutcliffe  to  Mrs.  Bidsdale,  and  she  thus 
mentions  it  in  her  affidavit :  **  Shortly  after  the  decease  of  Clara 
Sutcliffe,  I  received  from  the  said  William  Sutcliffe  a  letter  in  his 
own  handwriting,  which  is  now  destroyed  or  lost,  the  particular 
contents  whereof  I  am  unable  to  set  forth,  save  and  except  that  the 
same  informed  me  that  the  said  testatrix  had  left  me  by  her  will  a 
legacy  of  1001"  That  is  not  a  very  accurate  description,  but  the 
Court  cannot  have  any  reasonable  doubt,  looking  at  the  terms  of 
the  letter  to  wliich  I  have  before  referred,  that  the  lost  letter  was  a 
letter  in  which  William  Sutcliffe  acquainted  this  lady  that  he 
would  give  her  1001.  as  something  which  had  been  left  to  her  by 
his  sister,  and  to  come  therefore  out  of  her  property,  by  an  exercise 
of  the  power  over  it  which  she  had  given  to  him,  because,  strictly 
speaking,  nothing  had  been  left  to  her  by  his  sister.  Another 
letter  from  William  Sutcliffe  to  the  same  lady  has  been  preserved, 
in  which  he  says:  ''I  expect  now  to  be  able,  in  the  course  of  a 
week  or  ten  days,  to  make  the  payment  which  I  explained  in  my 
•last.  Will  you  be  good  enough  to  inform  me  by  letter,  addressed  [  *336  ] 
as  above,  of  the  precise  way  in  which  you  wish  the  amount 
remitted.  I  should  suggest  that  it  should  be  sent  for  you  to  some 
Bank  near  Pembroke,  if  you  are  still  there,  but  I  will  comply  with 
your  instructions  on  this  head."  Mrs.  Bidsdale  proceeds  to  say  n 
her  affidavit,  that,  in  accordance  with  the  request  in  the  last- 
mentioned  letter,  she  wrote  in  answer  and  requested  William 
Sutcliffe  to  pay  the  sum  of  lOOZ.  through  Messrs.  Stuckey  &  Co.'s 
Bank,  Bristol,  to  Messrs.  Biddulph  &  Co.'s  credit  at  Pembroke, 
on  her  account ;  and  that  the  said  sum  of  1001.  was  shortly  after- 
wards paid  by  William  Sutcliffe  in  the  manner  so  requested  by 
her.  She  therefore  received  that  sum  in  pursuance  of  William 
Sutcliffe's  first  letter,  saying  that  he  gave  her  1001.  in  fulfilment 
of  the  wishes  of  his  sister  Clara.  I  think  that  this  must  be 
taken  to  be  a  payment  made  by  him,  accompanied  by  a  writing 
by  him,  declaring  that  he  was  giving  it  entirely  out  of  the 
property  of  Clara ;  and  it  cannot  be  taken  to  be  a  gift  out  of  any 
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bbodrick     otber  property,  and  must  therefore  have  been  given  in  exercise  of 

Brown.       ^^^  power. 

Then  Mrs.  Sherry's  case  is  also  peculiar.  William  Sutcliffe 
wrote  to  her  **  I  wish  to  mention  thus  early,  that  it  has  been  for 
some  time  understood  between  Clara  and  me,  that,  in  the  absence 
of  any  actual  legacy  to  you,  I  should  pay  you  5002.  in  her  name ;  I 
will  shortly  and  very  willingly  carry  this  into  effect.  You  will  be 
glad  to  hear,  that,  under  a  similar  arrangement,  Emily  Brown  has 
a  little  provision,  and  that  there  are  similar  wishes  expressed  on  a 
smaller  scale  for  one  or  two  other  friends,  among  whom  Maria 
Greenwood  has  a  small  sum,  and  Miss  Ollivant." 

This  letter  may  be  used  as  an  instrument  in  writing,  expressive 
of  his  intention  with  regard  to  all  the  persons  mentioned  in  it.     As 

[  *837  ]  to  Mrs.  Sherry,  the  intention  expressed  *in  it  is  to  pay  her  5002.  at 
his  sister's  request.  That  cannot  reasonably  be  doubted  to  mean, 
not  out  of  his  own  funds,  but  out  of  his  sister  Clara's,  under  the 
power  of  disposal  given  him  by  his  sister's  will.  It  has  been 
suggested  in  argument  that  he  might  intend  to  make  these  gifts 
out  of  the  income  of  her  estate  which  was  given  to  him  for  life ; 
but  I  think  that  this  would  be  a  forced  construction,  as  he  refers  in 
each  case  to  his  sister's  wish,  and  she  had  given  him  full  power 
over  her  property.  He  did  not  make  an  actual  payment  to  Mrs. 
Sherry,  but  the  5002.  was  allowed  to  remain  in  his  hands,  and  has, 
since  his  death,  been  proved  as  a  debt  against  his  estate.  I  think 
that  his  entering  into  an  engagement  to  pay  this  money  was 
sufficient.  The  question  of  intention  is  the  same.  He  had  in  his 
own  hands  all  the  funds  which  were  subject  to  the  power  of 
appointment  at  the  time  when  he  entered  into  this  engagement, 
and  the  question  is,  out  of  what  fund  that  payment  was  to  be 
made.  It  seems  clear  that  it  was  to  be  out  of  the  fund  bequeathed 
by  his  sister's  will. 

Then,  there  is  the  case  of  Emily  Hunter  Brown.  She  is  men- 
tioned in  the  letter  to  Mrs.  Sherry.  He  there  says,  "  You  will  be 
glad  to  hear  that  under  a  similar  arrangement  Emily  Brown  has  a 
little  provision ; "  that  is  to  say,  similar  to  those  made  for  the  other 
persons  who  are  mentioned ;  and  then  he  made  several  payments  to 
Miss  Brown.  There  is  a  little  more  difficulty  about  her  case  than 
the  others,  because  no  sum  is  mentioned,  and  in  order  to  attribute 
the  sums  which  he  gave  to  her  to  the  power,  I  must  have  evidence 
in  his  own  handwriting,  as  well  as  the  actual  gift.  I  cannot  regard 
the  entries  made  by  him  in  his  private  books  which  have  been  put 
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in  evidence,  referring  to  bis  banker's  book.    I  tbink,  tbat,  in  order     Brodbick 

to  constitute  a  valid  appointment,  the  written  instrument  must      bbown. 

eitber  refer  to  tbe  fund  out  of  wbicb  tbe  property  was  given,  or  to 

a  cbeque  accompanying  it.    It  would  be  sufficient  if  tbe  cbeque  and 

the  instrument  *were  both  sent  together.      Miss  Brown  is  now       [  ••'*38  ] 

dead.    Tbere  is,  however,  a  letter  from  her  to  William  Sutcliffe  in 

which  she  says :  ''  I  have  now  again  to  thank  you  for  your  kind 

promptitude,  as  papa  yesterday  put  me  in  possession  of  125Z.  which 

you  so  kindly  sent.     Tbe  principal  of  this  I  have,  with  his  consent 

and  advice,  already  invested.  .  .  .  Out  of  tbe  balance,  I  intend  to 

get  a  pretty  Uttle  table  for  my  room,  on  which  to  set  my  flowers, 

which  will  be  a  memorial  constantly  before  my  eyes  of  your  dear 

sister's  bounty.  ...  I  hope  I  may  be  permitted  to  mention  to  my 

friends  dear  Clara's  kindness,  (without  calling  it  a  legacy)."    I 

think  that  this  letter  furnishes  sufficient  evidence  that  there  had 

been  a  letter  from  W.  Sutcliffe  expressive  of  his  intention  to  make 

a  gift  to  her  out  of  his  sister's  property. 

Then  I  come  to  tbe  gifts  to  charities.  The  case  most  favourable 
to  the  validity  of  the  appointment  is  that  of  the  gift  to  the  Bath 
Penitentiary.  William  Sutcliffe  wrote  to  the  treasurer  of  that 
institution  as  follows :  ''  I  have  this  day  paid  to  the  Penitentiary 
account,  at  the  West  of  England  Bank,  the  sum  of  8002.  I  pay 
this  sum  in  fulfilment  of  the  known  wishes  of  my  late  sister,  and 
it  is  to  be  entered  as  on  the  other  side.  It  is  not  to  be  placed  to 
the  account  of  tbe  building  fund,  and  it  is  my  wish  (and  I  know 
it  would  have  been  hers)  that  it  should  not  be  applied  directly 
or  indirectly  to  ornamental  expenditure."  The  proposed  entry 
written  on  the  other  side  was  as  follows  :  "  Presented  by  tbe 
next  of  kin  of  the  late  Miss  Sutcliffe,  in  compliance  with  her 
request,  800/." 

The  difficulty  on  this  part  of  the  case  is,  that  there  is  not  the 
same  distinct  reference  to  what  bad  passed  between  William 
Sutcliffe  and  bis  sister,  as  tbe  motive  of  tbe  gift,  as  in  tbe  former 
cases  which  I  have  noticed;  and  that  circumstance  raises  a  question 
of  some  degree  of  nicety,  as  to  *which  I  do  not  find  any  authority  [  •339  ] 
going  so  far  as  I  think  I  am  at  liberty  to  do  in  this  case.  In 
general,  evidence  of  the  intention  dehors  the  instrument  by  which 
the  appointment  is  made,  is  not  admissible.  But  if  I  find  a  series 
of  appointments  of  sums  of  money  out  of  a  particular  fund,  it  is  to 
be  considered  whether  I  am  not  entitled,  if  anything  ambiguous 
occurs  on  tbe  face  of  any  one  appointment,  to  look  to  the  other 
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Bkodbick  instruments  dealing  with  the  same  fund,  as  affording  evidence  of 
Brown.  what  was  intended  by  particular  expressions  in  the  instrument  I 
am  endeavouring  to  construe,  to  see  whether  the  donee  of  the 
power  may  not  have  used  his  own  vocabulary  in  the  peculiar 
expressions  he  has  employed  in  exercising  his  power  and  in  dis- 
posing of  the  property.  In  order  to  enable  me  to  do  this,  I  must 
find  something  in  the  instrument  requiring  that  exposition.  There 
must  be  something  more  than  a  mere  reference  to  a  wish  expressed 
by  the  donor  of  the  power,  which  in  this  case  might  induce  him 
just  as  much  to  give  the  money  out  of  his  own  property  as  out  of 
that  of  his  sister.  I  have  hesitated  upon  this  expression  in  the 
last  letter  to  which  I  have  referred :  "  I  pay  this  sum  in  fulfilment 
of  the  known  wishes  of  my  late  sister,  and  it  is  to  be  entered  as  on 
the  other  side."  I  think,  however,  that  I  have  a  right  to  call  in 
aid  the  letter  of  Mrs.  Prichard  and  the  document  which  is  there 
referred  to,  being  a  list  of  benefactions,  including  one  of  800^.  to 
this  society,  and  being  partly  in  the  handwriting  of  Clara  and 
partly  in  that  of  William  Sutclifife.  If  I  do  so,  I  find  a  clear 
explanation  of  the  intention  in  making  this  gift ;  and  upon  the 
whole,  I  do  not  think,  that,  by  so  doing,  I  am  exceeding  the  proi>er 
limits  allowed  by  the  law  of  evidence. 

The  next  case  is  of  a  different  kind.  It  is  the  gift  of  800L  to 
the  Bath  Auxiliary  Society.  The  affidavit  of  the  treasurer  of  that 
society  states  as  follows  :  "  I  well  recollect  William  Sutcliffe,  on  or 
I  *'Sio  ]  about  the  12th  of  October,  1844,  *paying  to  me,  as  such  treasurer, 
the  sum  of  8002.,  and  at  the  same  time  furnishing  me  with  a  minute 
of  the  words  in  which  he  wished  the  gift  of  the  said  sum  of  800i.  to 
be  made ;  and  that  a  minute  was  accordingly  made  in  the  books 
of  the  said  society."  He  then  says,  that  he  has  no  recollection  of 
having  retained  that  memorandum  so  furnished  by  Sutcliffe ;  but 
he  believes  that  the  entry  in  the  society's  report  for  1845  is  a 
correct  copy  of  it,  and  that  entry  is  in  the  words :  "  Sutcliffe — 
presented  by  the  next  of  kin  of  the  late  Miss,  in  compliance  with 
her  request,  800Z."  Having  had  a  minute  in  writing  to  that  effect 
from  William  Sutcliffe  at  the  moment  of  making  the  gift,  brings 
this  case  into  the  same  position  as  that  of  the  Bath  Penitentiary ; 
and  I  therefore  think  this  is  also  an  appointment,  under  the  power, 
of  William  Sutcliffe  over  his  sister's  property. 

With  respect  to  the  societies  of  which  William  Sutcliffe  was  him- 
self treasurer,  I  do  not  think  that  the  entries  in  the  reports,  which 
it  is  said  were  prepared  by  him,  will  alone  constitute  appointments: 
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there  must  be  proof  that  these  entries  were  written  by  him,  or  that     Brodbick 
there  was  some  sufficient  appointment  in  his  writing  accompanying       brown. 
each  gift. 

QOODLAD   V,  BURNETT  (1).  isos. 

(1  Kay  &  J.  341—351.)  Feb^^. 

A  teetatrix,  in  1850,  bequeathed  thus:   **I  give  my  New  3^  per  cent.    Wood,  V.-C. 
Annuities'* :  Held,  that  the  bequest  comprised  all  the  New  3J  per  Cents.         [  341  ] 
which  she  had  at  her  death. 

A  testatrix  gave  to  trustees  1,500/.  and  certain  Danish  bonds,  which  she 
described  thus:  **My  four  Danish  bonds,  one  of  them  for  the  sum  of 
485/.,  another  of  them  for  the  sum  of  1,004/.,  another  of  them  for  the  sum 
of  1,315/.,  and  the  other  of  them  for  the  sum  of  716/.,  making  in  the 
whole,  together  with  the  said  sum  of  1,500/.,  the  sum  of  5,020/."  She  had 
not  any  Danish  bonds  for  the  specified  amounts,  bflt  she  had  a  mass  of 
Danish  bonds,  which,  before  making  her  will,  she  had  received  in  exchange 
for  other  Danish  bonds  bequeathed  to  her  by  her  husband,  comprising  four 
lots  purchased  by  him  at  four  several  periods,  for  sums  corresponding  with 
those  specified  in  the  bequest :  Held,  it  appearing  that  none  of  those  bonds 
had  been  sold  by  the  testatrix,  that  the  bequest  was  a  specific  bequest  of  so 
much  of  her  Danish  bonds  as  was  received  by  her  in  exchange  for  the 
bonds  purchased  by  her  husband  with  the  specified  sums. 

Julia  Redfbarn,  widow,  by  her  will,  dated  in  1850,  bequeathed, 
inter  alia,  as  follows :  "  I  give  my  New  Three-and-a-quarter  per 
cent.  Annuities  unto  Charles  James,  Lord  Teignmouth,  Richard 
Bedfearn  Goodlad,  and  David  Anderson,  in  trust,  to  pay  the 
dividends  thereof  to  my  cousin  Mrs.  Josias  Verelst,  widow,  during 
her  life ;  and  after  her  decease,  upon  trust,  to  transfer  the  said 
annuities  to  John  Joseph  Burnett,  for  his  own  use  and  benefit." 

The  testatrix  also  bequeathed  to  the  same  trustees  a  sum  of 
l,500f.  and  certain  Danish  bonds,  which  she  described  thus — "  My 
four  Danish  bonds,  one  of  them  for  the  sum  of  485i.,  another  of 
them  for  the  sum  of  l,004i.,  another  of  them  for  the  sum  of  1,315Z., 
and  the  other  of  them  for  the  sum  of  716{.,  making  in  the  whole, 
together  with  the  said  sum  of  1,600/.,  the  sum  of  5,020Z.,"  upon 
certain  trusts,  for  payment  of  the  income  and  dividends  to  the 
defendant  Isabella  Christina  Burnett  for  life ;  and  after  her  decease, 
upon  certain  trusts  for  her  husband  and  children ;  and  on  failure 
of  such  trusts,  then,  upon  trust  for  payment  of  the  income  and 
dividends  to  the  defendant  John  Joseph  Burnett  *during  his  life,  [  *3^2  ] 
with  ultimate  trusts  in  favour  of  his  children. 

(I)  CiUthY,Fox{lS'i[)Ij.  R.  11  Eq.  L.  J.  Ch.  1012,  53  L.  T.  650;  lu  re 

542,  553,  40  L.  J.  Ch.  302,  24  L.  T.  Slater  [1906]   2  Ch.  480,  75  L.  J.  Ch. 

536 ;  In  re  Portal  and  Lamb  (1884)  27  660,  95  L.  T.  350. 
Ch.  D.  600,  reversed  30  Ch.  D.  50,  54 

B.R. — ^voL.  era.  8 
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GooDLAD         The  following  facts  appeared  by  the  chief  clerk's  certificate : 
BuBNETT.         The  testatrix,  at  the  date  of  her  will,  was  possessed  of  8,010Z. — 
8Z.  58.  per  cent.  Annuities ;  and  at  the  time  of  her  death  she  was 
possessed  of  17,010Z. — 8Z.  5s.  per  cent.  Annuities. 

The  testatrix,  at  the  date  of  her  will  and  at  her  death,  was 
possessed  of  forty-seven  Danish  bonds,  of  the  following  amounts, 
viz.  two  for  1,000/.  each,  two  for  500Z.  each,  six  for  2502.  each,  and 
thirty-seven  for  1001.  each;  the  total  amount  thereof  being  8,200{. 

The  testatrix  had  not,  either  at  the  date  of  her  will  or  at  her 
death,  any  Danish  bonds  answering  the  description  contained  in 
the  bequest  to  the  trustees. 

Danish  bonds  of  the  following  amounts  had  been  purchased  by 
the  testatrix's  husband  Francis  Bedfearn  at  the  following  times, 
viz.  in  1828  and  1829,  bonds  to  the  amount  of  2,600Z. ;  in  February, 
1881,  others  to  the  amount  of  800Z. ;  in  July,  1881,  others  to  the 
amount  of  1,600Z. ;  in  October,  1881,  others  to  the  amount  of  2,100Z. ; 
and  in  January,  1882,  others  to  the  amount  of  1,100/. ;  the  total 
amount  of  the  bonds  so  purchased  being  8,200/.  Upon  the  death  of 
her  husband  the  whole  of  these  bonds  passed  to  the  testatrix,  and 
were  exchanged  by  her  before  making  her  will  for  the  bonds  in  her 
possession,  as  above  mentioned,  at  the  time  of  her  death.  The 
exchange  was  made  in  consequence  of  new  bonds  being  issued, 
upon  the  Danish  agent  in  this  country  being  changed. 
[  *343  ]  The  sums  mentioned  in  the  will  as  the  amounts  of  the  ^bonds 

thereby  bequeathed  corresponded  with  the  amounts  paid  by  Francis 
Bedfearn  for  the  four  last  purchases  made  by  him,  omitting  the 
shillings  and  pence. 

The  cause  now  came  on  for  further  consideration. 

Mr.  Jaines,  Q.C.,  and  Mr.  Wickens,  for  the  plaintiff,  claiming  as  a 
residuary  legatee  under  the  will,  cited  Miller  v.  Little  (l)  and 
[  344  ]  Cole  V.  Scott  (2). 

[Doe  d.  York  v.  Walker  (3)  is  a  very  strong  decision,  and  has  not 
been  approved  of,  and  was  expressly  overruled  in  Cole  v.  Scott.'] 

As  regards  the  bequest  of  the  Danish  bonds,  it  is  impossible  to 
identify  any  one  of  the  Danish  bonds  of  which  the  testatrix  died 
possessed  with  any  of  those  described  in  the  bequest. 

Mr.  Stamford  Hutton  for  the  defendants  in  the  same  interest 
with  the  plaintiff. 

(1)  50  B.  E.  177  (2  Beav.  259).  (3)  67  B.  B.  427  (12  M.  &  W.  591). 

(2)  84  B.  B.  141  (1  Mac.  &  G.  518). 
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Mr.  Rolt,  Q.C,  and  Mr,  Biirdon  for  the  defendants  Verelst,  Goodlad 
Isabella  Christina  Burnett,  and  John  Joseph  Burnett,  [as  regards  Burnett. 
the  bequest  of  8^  per  cent.  Annuities,  cited  Douglas  v.  Douglas  (i). 

As  regards  the  bequest  of  the  Danish  bonds  they  referred  to  the 
chief  clerk's  certificate,  which  stated  that  the  testatrix  had  left  her 
by  her  husband  four  parcels  of  Danish  bonds  for  a  total  amount  of 
5,600{.,  which  were  purchased  at  four  periods,  with  four  sums  of 
money,  which  (omitting  shillings  and  pence)  corresponded  precisely 
with  the  four  sums  specified  in  the  will]. 

(Thb  Vicb-Ghancellor  :  Were  any  of  those  bonds  afterwards  sold       [  346  ] 
by  the  testatrix?) 

Mot  one.  The  whole  of  the  bonds  purchased  by  her  husband  were 
exchanged  by  the  testatrix  for  the  new  bonds  mentioned  in  the 
certificate,  but  the  exchange  took  place  before  the  date  of  her  will, 
and  the  new  bonds  represent  the  same  total  amount,  and  bear 
interest  at  the  same  rate,  as  the  old.  The  forty-seven  new  bonds 
are  all  alike,  and  bear  interest  at  the  same  rate;  it  is  as  immaterial, 
therefore,  which  we  select  as  it  would  be  if  they  were  sovereigns 
instead  of  bonds.  [They  cited  Lindgren  v.  Lindgren  (2),  Jordan  v. 
Fortescue  (3),  Ouseley  v.  Anstruther  (4).] 

Mr.  James,  Q.C,  in  reply.  [  347  ] 

Yicb-Ghancbllor  Sir  W.  Page  Wood  : 

The  more  I  have  considered  this  case,  the  more  decidedly  I  have 
come  to  the  conclusion  that  I  am  under  the  necessity  of  determin- 
ing it  in  the  way  which  I  consider  to  be  according  to  the  case  of 
Doe  d.  York  v.  Walker.  Unquestionably,  this  seems  to  work  very 
great  hardship  in  this  particular  case ;  but  I  do  not  know  how  to 
distinguish  the  present  case  from  that  to  which  I  have  referred, 
unless  it  be  on  the  word  "  all ; " — the  only  word  introduced  there, 
which  is  not  found  in  this  will. 

The  testatrix  here  says,  ''  my  New  Three-and-a-quarter  per  cent. 
Annuities,"  not  using  any  words  defining  the  particular  amount, — 
not  defining  the  stock  in  any  way,  except  that  which  the  Court, 
before  the  Wills  Act,  held  to  point  to  specific  stock,  which  was  at 
the  time  of  making  the  will  in  the  possession  of  the  testator  or 
testatrix. 

(1)  101  B.  B.  677  (Kay,  400,  406).     (3)  76  B.  B.  121  (10  Beav.  259). 

(2)  73  B.  B.  385  (9  Beav.  358).        (4)  76  B.  B.  175  (10  Boav.  459). 

8—2 
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GooDLAD  Even  under  the  old  law,  it  was  not  until  after  mnch  consideration, 
Burnett.  — until  several  cases  had  been  decided,  by  which  the  rule  came  to 
be  conclusively  settled,  that  the  Court,  looking  at  the  state  of  the 
law  as  it  then  stood,  arrived  at  the  opinion  that  a  bequest  of  "  my 
stock  "  or  "  my  share,"  or  any  other  similar  property,  described  in 
those  words,  indicated  an  intention  to  pass  the  specific  property 
only  which  the  testator  might  have  belonging  to  him,  of  the 
description  in  question,  at  the  time  of  making  his  will. 

But  then  the  Wills  Act  was  passed,  and  that  Act  must  have  some 
[  *348  ]       sense  given  to  it  as  regards  personal  estate.     It  *is  true,  that,  as 
regards  general  personal  estate,  there  was  no  doubt  before  the 
passing  of  the  Wills  Act  that  the  will  spoke  from  the  death,  in  most 
cases,  but  not  in  all ;  and  it  is  precisely  to  the  particular  class  of 
cases,  of  which  the  present  is  an  instance,  that  the  Wills  Act  would 
seem  to  have  application.     Before  the  Wills  Act,  the  word  "  my," 
was  not  so  conclusive  for  all  purposes  as  to  refer  to  the  state  of 
things  at  the  date  of  the  will.     The  words,  "  my  children,"  were 
held  to  mean,  not  the  children  of  the  testator  at  the  date  of  making 
his  will,  but  those  at  the  time  of  his  death.    The  Court,  however, 
at  last  arrived  at  the  conclusion  to  which  I  have  already  adverted, 
that  when  a  testator  referred  to  particular  property,  and  bequeathed 
it  by  the  description  of  all  his  property  in  any  particular  state  of 
investment,  he  meant  only  so  much  of  the  property  in  that  state  of 
investment  as  he  was  possessed  of  at  the  date  of  his  will.    Bat 
now  that  the  Wills  Act  has  expressly  enacted  (and  testators  most 
be  taken  to  know  the  Wills  Act),  that  a  will  shall  be  construed,  with 
reference  to  personal  estate,  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  testator's  death,  unless  a 
contrary  intention  appears  by  the  will,  it  requires,  in  a  case  like  the 
present,  some  more  specific  indication  of  such  ''  contrary  intention  " 
than  the  mere  circumstance  that  the  testatrix  has  described  the 
stock  by  the  words  '*  my  Three-and-a-quarter  per  cents.," — words 
which,  although  a  meaning  could  be  given  to  them  by  reference  to 
what  was  the  state  of  things  at  the  date  of  the  will,  have  also  a 
distinct  meaning  in  reference  to  the  state  of  things  at  the  date  of 
her  death,  and  might  have  been  left  in  the  will  for  the  very  purpose 
of  passing  her  property  as  it  existed  at  the  latter  date,  and  because 
the  testatrix  knew  that,  by  the  operation  of  the  Wills  Act,  they 
would  pass  that  property.     When  I  refer  to  a  particular  thing,  such 
as  a  ring  or  a  horse,  and  bequeath  it  as  "  my  ring  "  or  **  my  horse," 
it  seems  to  me  there  might  be  considerable  diflSculty  in  saying  that 
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the  ♦"  contrary  intention  '*  to  which  the  Act,  in  its  24th  section      Goodlad 
refers,  does  not  appear  on  the  face  of  the  will ;  but  when  a  bequest     burnett. 
is  of  that  which  is  generic — of  that  which  may  be  increased  or       [  •349  ] 
diminished,  then,  I  apprehend,  the  Wills  Act  requires  something 
more  on  the  face  of  the  will  for  the  purpose  of  indicating  such 
**  contrary' intention  "  than  the  mere  circumstance  that  the  subject 
of  the  bequest  is  designated  by  the  pronoun  *'  my." 

I  may  disappoint  the  intention  of  the  testatrix  in  this  case,  but 
in  other  cases  the  reverse  might  happen.  It  might  happen  that  a 
person  had  left  his  will  in  a  state  like  the  present  purposely,  and 
because  he  believed,  that,  by  the  operation  of  the  Wills  Act,  the 
words  he  had  used  would  carry  the  whole  property  he  might  have 
at  his  death  of  the  kind  bequeathed;  and  such  a  person  would 
be  equally  disappointed  that  the  Wills  Act  was  not  carried  into 
effect  I  am  obliged,  therefore,  to  decide  that  this  bequest  passes 
the  whole  of  the  Three-and-a-quarter  per  cents.,  of  which  the 
testatrix  died  possessed. 

In  regard  to  the  Danish  bonds,  the  case  appears  to  be  this :  The 
testatrix  gives  to  her  trustees  the  sum  of  1,500Z. ;  **  and  also  my  four 
Danish  bonds,  one  of  them  for  the  sum  of  485/.,  another  of 
them  for  the  sum  of  1,004Z.,  another  of  them  for  the  sum  of  1,315/., 
and  the  other  of  them  for  the  sum  of  716/.,  making  in  the  whole 
(together  with  the  said  sum  of  1,500/.)  the  sum  of  5,020/.'*  She  is 
clearly  pointing  to  specific  things  in  the  nature  of  Danish  bonds ; 
and,  looking  merely  at  what  appears  upon  the  face  of  the  will,  I 
should  have  considerable  difficulty  in  holding  this  legacy  to  be 
demonstrative ;  but  on  looking  to  the  state  of  facts  as  they  appear 
by  the  certificate,  I  find  that  four  several  lots  of  Danish  bonds  were 
bought,  at  four  different  times,  for  precisely  the  sums  of  money 
specified  by  the  testatrix.  Her  mistake  is  a  very  simple  one. 
Instead  of  single  Danish  *bonds  being  pur(;hased  for  the  four  sums  [  ^350  ] 
of  money  specified,  four  lots  of  such  bonds  were  bought  for  such 
sums.  If  she  had  said,  "  my  four  several  lots  of  Danish  bonds — 
one  lot  for  the  sum  of  485/.,  another  lot  for  the  sum  of  1,004/.," 
and  so  on,  the  whole  would  be  perfectly  clear  to  be  a  misdescription 
which  this  Court  would  construe  so  as  to  effectuate  the  intention  of 
the  testatrix.  Instead  of  this,  she  designates  each  lot  of  Danish 
bonds  as  if  it  were  but  one  bond;  but,  it  being  a  matter  of 
perfect  indifference  whether  the  bonds  in  each  lot  are  given 
numerically  severed,  or  as  one  single  bond  for  the  whole  amount, 
no  one  can  hesitate  in  saying  there  is  a  specific  gift  of  the  bonds 
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oooDLAD     bought  in  those  four  lots  for  those  four  several  sums,  at  the  four 

Burnett,     different  periods  mentioned  in  the  certificate. 

That  made  me  ask  whether  the  testatrix  had  sold  any  of  the 
bonds  in  question;  because  a  considerable  difficulty  would  have 
arisen  if  certain  bonds  bought  at  particular  periods,  and  forming 
the  subject  of  a  specific  legacy,  had  since  been  sold  by  thd  testatrix ; 
but  it  appears  that  none  have  so  been  sold,  and  that  there  are  in 
existence,  at  this  moment,  forty-seven  Danish  bonds,  among  which 
bonds  representing  the  lots  to  which  the  testatrix  refers  must  be 
included.  You  cannot  escape  it.  It  is  as  if  she  had  said,  *'I 
bequeath  to  my  trustees  the  Three  per  cents,  that  I  bought 
for  so  much  last  week,  the  Three  per  cents,  tfiat  I  bought  the 
week  before,  and  the  Three  per  cents,  that  I  bought  in  another 
week  ;  "  and  it  had  then  appeared  that  the  three  lots  of  Three  per 
cents,  had  all  been  bought  at  different  prices ;  that  the  testatrix 
had  sold  no  stock  in  the  interval  between  the  time  of  making  her 
will  and  her  death,  and  had  bought  a  great  quantity  of  additional 
Three  per  cents,  after  her  will  was  executed,  and  that  the  whole 
stock  had  then  become  agglomerated  into  one  mass.  Just  so,  I  think, 
this  case  stands  in  reference  to  the  mass  of  Danish  bonds,  oat  of 
which  mass  you  are  quite  sure  that  you  can  obtain  bonds  precisely 

[  *35i  ]  corresponding  in  ^amount  with  the  lots  that  were  bought  for  the 
particular  sums  specified  by  the  testatrix.  AH  the  forty-seven  bonds 
appear  to  be  exactly  of  the  same  value,  there  is  no  difference  as  to 
days  of  payment  or  the  like,  and  it  does  not  appear  that  any  one 
of  them  has  been  changed  since  the  date  of  the  will.  They  were 
changed  before  that  date,  but  not  subsequently.  The  testatrix, 
therefore,  had  in  view  the  lots  so  purchased,  and  she  must  be  taken, 
on  the  facts  stated  in  this  case,  to  mean  the  new  bonds  that 
represent  those  particular  purchases.  Her  meaning  clearly  is: 
"  I  give  the  bonds  that  represent  the  particular  purchases,  effected 
by  my  husband,  for  the  four  sums  I  have  specified." 

The  case  of  Lindgren  v.  Lindgren  would  be  a  sufficient  authority 
to  show,  that  the  circumstance  of  the  bonds  having  been  changed 
before  the  date  of  the  will  for  other  bonds  of  the  same  character, 
the  same  value,  and  the  same  security  in  every  way,  is  not  a 
circumstance  which  ought  to  affect  the  view  I  have  taken  of  this 
bequest ;  but  there  is  a  stronger  case,  of  which  I  do  not  remember 
the  name,  although  I  remember  the  facts,  in  which  the  testatrix 
gave  certain  Consols,  described  as  (Tonsolidafed  Bank  Annuities, 
then  changed  the  Consols  into  Long  Annuities  (or  rke  vers€i\  and 
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then  copied  her  will  over  again  still  speaking  in  it  of  Consolidated 
Bank  Annuities  ;  and  the  Yice-Ghangellor  of  England  said  :  ''  I 
read  the  gift  as  of  the  Annuities,"  (that  was  a  strong  case) ;  ^*  I  will 
read  the  numbers  '*  (for  the  sums  were  different)  ''  as  a  misdescrip- 
tion ;  I  take  it  that  the  testatrix  meant  to  pass  the  Annuities,  and 
it  was  only  these  Annuities  that  she  had." 

I  must  take  this  bequest  in  the  same  way  to  be  -clearly  a  bequest 
of  so  much  of  the  testatrix's  Danish  bonds  as  was  received  by  her 
in  exchange  for  the  bonds  purchased  by  her  husband  with  the  sums 
of  money  which  she  had  specified  as  the  respective  amounts  of  the 
bonds  mentioned  in  the  bequest.  I  think  justice  would  not  be 
done,  unless  I  held  that  this  is  the  construction  to  be  put  upon 
the  bequest. 


GOODLAD 
V. 

Burnett. 


WOODHOUSE  V.  HEERICK(l). 

(1  Kay  &  J.  352—371  ;  S.  C.  24  L.  J.  Ch.  649 ;  3  W.  E.  303 ;  3  Eq.  Eep.  817.) 

A  devise  was  made  in  1806,  of  lands  to  F.  and  M.  his  wife,  for  their  joint 
lives,  and  the  life  of  the  survivor ;  remainder  to  aU  their  children,  *'  already 
or  hereafter  to  be  bom,"  for  their  joint  lives  and  the  life  of  the  survivor, 
**  but  all  the  sons  to  take  testator's  name  and  arms ; "  remainder  to  trustees 
to  preserve  contingent  remainders,  "  but  nevertheless,  upon  trust,  to  permit 
all  the  said  children  to  receive  the  rente  during  their  natural  lives ; "  <*  and 
from  and  after  their  several  deceases,  unto  and  equally  between  all  their 
issue,  male  and  female ;  "  and,  '*  for  want  of  such  issue,"  a  devise  over  to 
another  family :  Held, 

First,  that  the  name  and  arms  clause  was  not  a  condition  precedent  (1). 

Secondly,  that  **  already  or  hereafter  to  be  bom,"  denoted  children  living 
at  testator's  death. 

Thirdly,  that  such  children  took  as  tenants  in  common  in  tail,  with  cross 
Temainders  between  them  in  tail,  notwithstanding  the  limitation  to  the 
issue  was  in  terms  to  them  as  tenants  in  common,  and  the  limitation  over 
I  '*in  default  of  such  issue,*'  and  not  of  issue  absolutely. 


1855. 

Feb,  15, 16, 

20. 

Wood,  V.-C. 
[  352] 


James  Woodhousb  by  his  ml\,  dated  in  1806,  devised  certain 
lands  and  hereditaments,  after  the  decease  of  his  wife,  to  whom  he 
devised  the  premises  for  her  life,  to  Frederick  Secretan  and  Mary 
his  wife  for  their  joint  lives  and  the  life  of  the  survivor,  "  he  the  said 
Frederick  taking  and  adding  the  name  of  James  Woodhouse  to  his 
own  name ; "  and  after  their  several  deceases  the  testator  devised 
the  same  hereditaments  '*  nnto  all  the  children  of  the  said  Frederick 
and  Mary  his  wife,  already  or  hereafter  to  be  born  of  their  bodies, 
whether  male  or  female,  for  and  during  their  joint  lives  and  the 
life  of  the  survivor,  but  all  the  sons  to  take  the  name  and  arms  of 
James  Woodhouse  in  addition  to  their  own  name ;  "  and  from  and 


(I)  In  re  Greentvoml  [1903]  1  Ch.  749,  72  L.  J.  Ch.  281,  88  L.  T.  212,  C.  A. 
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wooDHousE  after  their  several  deceases,  and  from  and  after  the  determination 
Herbigk.  of  that  estate,  the  testator  devised  the  same  premises  to  trustees 
daring  the  term  of  the  natural  life  of  all  the  said  children  of  the 
said  Frederick  and  Mary  his  wife,  male  and  female,  in  trust  to 
preserve  the  contingent  uses  and  remainders  thereinafter  limited 
from  being  defeated  or  destroyed,  '*but  nevertheless  to  permit  and 
sufifer  all  the  said  children,  male  and  female,  already  or  hereafter 
to  be  born,  to  receive  and  take  the  rents,  issues,  and  profits  thereof 
[  *353  ]  in  equal  shares  for  and  *during  their  natural  lives ;  "  and  "  from 
and  after  their  several  deceases,"  the  testator  devised  the  premises 
''  unto  and  equally  between  all  their  issue,  male  and  female ;  and 
for  want  of  such  issue,"  he  devised  the  premises  unto  and  equally 
between  all  the  children  of  his  cousin  Edward  Woodhouse,  and 
the  children  of  his  cousin  Ann,  the  wife  of  James  Thomas,  and 
their  heirs,  male  and  female,  with  the  same  restrictions  as  therein- 
before limited ;  and  for  want  of  such  issue  the  premises  were 
devised  over. 

The  testator  died  in  1809. 

Frederick  and  Mary  had  fifteen  children,  all  of  whom  were  living 
at  the  date  of  the  will.  Two  died  subsequently,  but  in  the  lifetime 
of  the  testator,  under  twenty -one,  and  unmarried.  Frederick  died 
before  1840,  having  taken  the  name  of  James  Woodhouse  pursuant 
to  the  directions  in  the  will.    His  widow  died  subsequently  to  1840. 

In  1840,  one  of  the  children,  who  had  survived  the  testator, 
having  previously  died  an  infant  and  unmarried,  indentures  of  lease 
and  release,  afterwards  duly  enrolled  in  Chancery,  were  executed 
by  the  then  surviving  children  and  their  mother,  for  disentailing 
the  property  and  vesting  it  in  the  plaintiflfs,  two  of  the  surviving 
sons  who  had  taken  the  name  and  arms  as  required  by  the  will, 
upon  trust  for  sale. 

Two  other  sons,  parties  to  the  indentures  above  mentioned,  died 
during  their  mother's  life,  without  having  taken  the  name  of  James 
Woodhouse  or  the  arms  of  Woodhouse. 

The  plaintifis,  in  execution  of  the  trusts  for  sale,  contracted  to 
sell  the  premises  to  the  defendants ;  but  doubts  being  entertained 
as  to  the  construction  of  the  will,  and  as  to  the  plaintiflEs'  title,  a 
[  •334  ]  special  case  was  stated  for  the  opinion  of  *the  Court,  upon  the 
following  questions  : — Whether  the  direction  in  the  will  contained 
for  all  the  sons  of  Frederick  and  Mary  his  wife  to  take  the  name 
and  arms  of  Woodhouse  was  a  condition  precedent  to  the  vesting  in 
them  of  the  estates  limited  to  them  by  the  will  in  the  hereditaments 
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thereby  devised,  or  was  a  condition  subsequent  to  the  vesting  of   Woodhoube 
sach  estates,  and  whether,  under  the  devise  to  them  in  the  will  of     herbick. 
the  said  hereditaments,  the  children  of  Frederick  and  Mary  his 
wife,  or  any  and  which  of  them,  took  as  tenants  in  common  in  tail 
with  cross  remainders  between  them  in  tail,  or  took  for  any  other 
and  what  estates. 

Mr.  James,  Q.C.,  and  Mr.  W.  J.  Tayler  for  the  plaintiflFs : 

The  children  of  Frederick  and  Mary,  surviving  the  testator,  took 
as  tenants  in  common  in  tail,  the  word  "issue"  being  equivalent  to 
"  heirs  of  the  body,"  so  as  to  include  all  the  descendants  to  all 
time ;  and  the  circumstance  that  the  issue  are  to  take  as  tenants 
in  common  is  not  adverse  to  this  construction :  Kavanagh  v. 
Morland(^),  Mantgomei^  v.  Montgomei-y  {^^\  Doe  d.  Cannon  v. 
Rucastle  (3),  and  Doe  d.  Gallini  v.  Oallini  (4).  The  decision  in  Green- 
wood V.  Rothwell  (^),  though  seemingly  exceptional,  depended  upon 
the  superadded  words  of  limitation  "  and  the  heirs  of  such  issue," 
and  not  upon  the  circumstance  of  the  preceding  limitation  being  to 
the  issue  as  tenants  in  common.  The  children,  therefore,  took  as 
tenants  in  common  in  tail,  with  cross  remainders  between  them  in 
tail :  Doe  d.  Southoiise  v.  Jenkinsi^),  Atherton  v.  Pye  (7). 

[On  the  name  and  arms  clause  they  cited  Egerton  v.  Brownlow  (8), 
Dairies  v.  Lotcndes  (9).] 

Mr.  Holt,  Q.C.,  and  Mr.  Engleheart  for  the  defendants  :  f  355  ] 

The  expression  "  for  want  of  such  issue  "  in  the  gift,  over,  dis- 
tinguishes the  present  case  from  all  that  have  been  cited  in  favour 
of  the  construction  which  would  vest  an  estate  tail  in  the  children 
of  Frederick  and  Mary.  [On  this  point  they  cited  Slater  v.  Danger- 
Jield  {\o).  Doe  v.  Cooper  (ii).  Hay  v.  Lord  Coventi-y  {12),  Doe  d. 
Comberhach  v.  Pei-ryn  (13).] 

Bat  even  if  the  Court  should  be  of  opinion  that  the  children  of       [  356  ] 
Frederick  and  Mary  did  take  estates  tail,  the  words  being  "children 
already  or  hereafter  to  be  bom,"  the  class  to  take  were  the  fifteen 

(1)  101  B.  B.  498  (Kay,  16).  (7)  2  R  B.  509  (4  T.  B.  713). 

(2)  72  B.  B.  17  (3  Jo.  &  Lat.  47).  (8)  94  B.  B.  1  (4  H.  L.  C.  1). 

(3)  79  B.  B.  795  (8  C.  B.  876).  (9)  53  B.  B.  266  (2  Scott,  71). 

(4)  39  B.  B.  580,  599  (5  B.  &  Ad.  (10)  71  B.  B.  659  (15  M.  &  W.  263) 
621  ;   on  appeal,  3  Ad.  &  El.  340).  (11)  6  B.  B.  264  (1  East,  229). 

(5)  63    B.   B.  423  (6  Scott,  N.  B.  (12)  1  B.  B.  652  (3  T.  B.  83,  86). 
in%^),  (13)  1  B.  B.  757  (3  T.  B.  484). 

(6)  M  B.  B.  700  (3  Moo.  &  P.  59). 
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WOODHOU8B   living  at  the  date  of  the  will,  not  the  thirteen  who  survived  tlie 
Hbebick.     testator.    ♦     *     * 

[  358  ]       Vicb-Chancbllor  Sir  W.  Page  Wood  : 

In  reference  to  the  name  and  arms  clause  I  need  not  hear  a 
reply,  nor  on  the  words  "  already  or  hereafter  to  be  born."  The 
name  and  arms  clause  cannot  be  considered  a  condition  precedent. 
The  question  might  be  open,  possibly,  to  more  doubt  on  the  first 
clause  :  '*  he,  the  said  Frederick,  taking  and  adding  the  name  of 
James  Woodhouse  to  his  own  name."  But  from  the  very  circum- 
stance of  the  testator  having  used  different  words  in  the  limitation 
to  the  children  of  Frederick,  I  am  obliged  to  conclude  that  he 
intended  something  different.  Therefore,  if  a  condition  at  all,  it  is 
a  condition  subsequent,  and  was  barred  by  the  disentailing  deed. 

As  to  the  words  "  already  or  hereafter  to  be  born,"  it  is  impossible 
to  distinguish  them  from  the  words  "  born  or  to  be  born,"  which 
the  defendant's  counsel  admit  (and  the  case  has  been  extremely 
well  argued)  that  the  Court  has  always  reduced  to  silence,  or  treated 
as  surplusage. 

Upon  the  words  **  in  default  of  such  issue  "  I  must  hear  a  reply, 
as  I  am  not  sure  that  there  is  any  case  to  be  found  in  point.  I 
never  like  to  determine  upon  the  effect  of  this  word  ''issue" 
without  consideration. 

Mr.  James,  Q.C.,  in  reply  : 

The  estate  tail  is  found  in  the  limitation  to  the  issue,  and  the 
tenancy  in  common  is  no  obstacle  to  that  construction.  It  is  a  gift 
to  the  children  for  life  in  joint  tenancy,  followed  by  a  gift  to  their 
issue  for  all  time.  The  effect  of  the  words  "  unto  and  equally 
between  "  annexed  to  the  latter  gift,  is  simply  to  make  several 
inheritances  in  tail,  as  between  the  different  classes  of  issue. 

Judgment  reserved. 

Feb.  20.       Vice-Chancbllor  Sir  W.  Page  Wood  : 

[  H59  ]  The  questions  in  this  case  have  arisen  between  vendors  and   a 

purchaser  as  to  the  effect  of  the  will  of  the  testator  James  Wood-> 
house,  under  whom  the  vendors  derive  their  title.  Three  objections, 
upon  two  of  which  I  did  not  require  a  reply,  have  been  raised  to 
the  title  of  the  vendors,  depending  on  the  construction  of  the 
limitations  to  Frederick  Secretan,  and  his  issue.  (His  Honour 
read  the  limitations  in  the  will,  and  continued  :) 
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One  of  the  objections,  upon  which  I  did  not  require  a  reply,  Wooduousk 
related  to  the  name  and  arms  clause,  which,  it  was  said,  was  a  hebbick. 
condition  precedent,  and  therefore,  as  it  was  not  complied  with,  the 
estate  never  vested  in  the  children  of  Frederick  and  Mary,  from 
whom  the  vendors  derive  their  title.  I  think  it,  however,  impossible 
to  construe  the  clause  as  a  precedent  condition.  The  efifect  of  such 
a  construction  would  be  to  make  the  remainders,  after  the  decease 
of  Frederick  and  Mary,  contingent  upon  the  condition  being  fulfilled 
at  the  time  when  the  particular  estate  was  determined ;  notwith- 
standing, it  is  a  condition  of  such  a  character  as  could  not  reasonably 
be  expected  to  be  performed,  though  it  possibly  might  be  performed, 
during  the  lives  of  Frederick  and  Mary.  There  is  nothing  in  the 
will  to  lead  me  to  such  a  construction,  unless  it  be  the  limitation  to 
trustees  to  preserve  contingent  remainders,  and  the  direction  to 
such  trustees,  in  case  of  forfeiture,  to  permit  the  parties  who,  but 
for  such  forfeiture,  would  be  entitled  for  the  time  being  to  receive 
the  rents ;  upon  which  it  was  argued,  that,  if  the  condition  be  sub- 
sequent, it  is  possible  it  might  be  defeated  by  the  party  entitled 
refusing  to  take  the  name  and  arms,  and  having,  notwithstanding 
his  forfeiture,  the  benefit  of  the  property  by  means  of  the  trust  to 
preserve  contingent  remainders.  That  may  be  one  of  the  con- 
sequences of  construing  this  to  be  a  condition  subsequent :  but 
what  I  have  to  consider  is,  whether  there  is  ^anything  in  the  will  [  *360  ] 
which  makes  the  condition  a  condition  precedent,  for  it  is  not  to  be 
so  construed  unless  it  was  clearly  so  intended.  Some  cases  were 
cited,  which  show  that  the  Court  is  not  disposed  to  construe  a  con- 
dition as  a  condition  precedent  unless  absolutely  compelled  to  do  so: 
and  I  find  nothing  in  this  will  to  compel  me  so  to  construe  the 
present  condition.  The  words  of  the  gift  would  rather  imply  that 
the  condition  is  to  be  fulfilled  after  the  property  is  taken,  and  they 
do  not  by  any  means  go  to  the  extent  of  imposing  on  the  parties 
anything  like  a  condition  precedent. 

The  other  objection,  upon  which  I  did  not  hear  a  reply  was,  that, 
there  being  at  the  date  of  the  will  fifteen  children  of  Frederick  and 
Mary,  two  of  whom  afterwards  died  in  the  lifetime  of  the  testator, 
the  words  ''  already  born,"  indicate  an  intention  on  the  part  of  the 
testator  to  devise  the  property  in  question  to  all  those  children  who 
were  in  existence  at  the  date  of  the  will;  consequently,  the  two 
who  died  between  the  date  of  the  will  and  the  testator's  death  were 
entitled  to  shares,  which  shares  lapsed,  and  therefore  the  children 
who  were  living  at  the  testator's  death  were  not  the  class  to  take. 


124  1865.    CH.     1  KAY  &  J.  860—361.  [r.r. 

WooDHousE  But  I  think  that  no  greater  force  can  be  given  to  the  words  "already 
Herrick.  or  hereafter  to  be  born,"  than  to  the  words  **born  or  hereafter  to  be 
born,"  (without  the  word  *'  already  '*),  or  to  other  like  expressions, 
which  from  the  time  of  Lord  Coke  to  this  day  have  been  held  to 
mean  children  living  at  the  testator's  death,  to  the  exclusion  of  sach 
as  may  have  previously  died.  To  produce  the  effect  contended  for, 
words  more  distinct,  such  as  "  now  living,"  or  the  like,  would  be 
necessary.  The  true  construction  of  these  words  is  simply  "  bom 
or  hereafter  to  be  born,"  which  includes  only  children  living  at  the 
death  of  the  testator. 
[  *36i  ]  Then  comes  the  main  question   concerning  the  issue  of  *the 

children  of  Frederick  and  Mary ;  and  the  whole  difficulty  on  this 
point  would  be  avoided  if  I  could  clearly  construe  the  last  clause, 
— I  mean  the  limitation  "  from  and  after  the  several  deceases"  of 
the  children,  "  unto  and  equally  between  all  their  issue  m^le  and 
female," — reddendo  singula  singulis,  so  as  to  create  a  tenancy  in 
common  as  between  the  issue  of  each  child,  and  not  as  between  all 
the  issue  of  all  the  children.  The  gift  would  then  be  to  each  child 
for  life  with  remainder  to  his  issue,  and  for  want  of  such  issue,  over ; 
which  would  clearly  be  an  estate  tail  in  the  first  taker.  But  here 
the  difficulty  is,  that  the  children  take  as  joint  tenants  *'  for  their 
joint  lives  and  the  life  of  the  survivor ; "  and  then  "  after  their 
several  deceases,"  there  is  this  gift,  '*  unto  and  equally  between  all 
their  issue  male  and  female," — which  would  be  all  the  issue  of  all 
the  children ;  and  to  construe  the  gift  as  a  gift,  after  the  decease  of 
each  child,  of  his  share  to  his  issue,  would  be  in  derogation  of  the 
estate  in  joint  tenancy  previously  given  to  the  several  children.  It 
is  first  given  to  the  children  in  joint  tenancy,  with  benefit  of  sur- 
vivorship, and  then,  after  their  several  deaths,  to  all  their  issue 
male  and  female ;  and  I  think  it  would  be  too  dangerous  to  hold 
that  to  be  a  gift  to  their  several  issue,  regarding  each  child  as  a 
stirps  to  whom  a  Ufe  estate  in  the  property  was  given,  so  as  to 
make  it  a  gift  to  each  child  for  life,  and  after  his  decease  to  all  his 
issue  male  and  female  as  tenants  in  common,  and  for  want  of  such 
issue  over. 

There  is  no  case  exactly  in  point  on  the  effecb  of  such  a  limita- 
tion as  the  present;  but  I  think  the  authorities  warrant  me  in 
holding  this  to  be  an  estate  tail  in  the  first  takers,  viz.  the  children 
of  Frederick  and  Mary. 

I  believe  that  I  did  not  overstate  the  law  in  Kavanagh  v.  Morland  (l) , 
(1)  101  R.  E.  p.  502  (Kay,  24). 
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when  I  said,  that,  in  wills  of  real  estate,  "the  word  "  issue,"  unless   WoooHonsE 

Cm 

there  is  something  to  show  a  contrary  intention,  must  be  taken  to  herbick. 
mean  the  same  as  "  heirs  of  the  body," — that  is,  the  whole  of  the  [  ^362  ] 
descendants  that  shall  issue, — that  shall  proceed  from  a  particular 
person — to  the  remotest  time.  I  stated  that  without  reference  to 
Montgomery  v.  Montgomery  (l),  but  upon  the  authority  of  other 
cases  which  were  then  cited  to  me ;  I  find  that  Lord  St.  Leonards, 
in  Montgomery  v.  Montgomery,  took  entirely  the  same  view  of 
the  meaning  of  the  word  "issue"  in  a  will.  He  says  (2), — "It 
remains  to  consider  the  construction  of  wills  where  the  words  are 
*  issue  of  the  body,*  instead  of  *  heirs  of  the  body.'  In  King  v. 
MelUng  (3),  Hale  held  that  the  word  'issue'  is  nomen  collectivum^ 
and  takes  in  the  whole  generation  ex  vi  termini,  which  he  proved 
from  the  statute  De  Bonis.  '  Issue,'  Wilmot,  Gh.  J.,  said,  in 
Dodsim  V.  Grew  (4),  'in  its  natural,  ordinary  signification,  means 
all;  it  may  be  restrained.'  'It  is,'  he  said,  in  2  Wills.  828,  'a 
plural  word,  and  takes  in  all  the  sons.' "  (Of  course  the  words 
used  in  this  will, "  issue  male  and  female,"  would  include  both  sons 
and  daughters);  "and  Gould,  J.,  observed,  that  the  term  'issue' 
comprehends  the  whole  generation,  as  well  as  the  word  'heirs.' 
And  WiLLEs,  Gh.  J.  (5),  observed,  upon  another  occasion,  that  the 
word  'issue'  v&  nomen  collectivum,  and  takes  in  the  whole  genera- 
tion ex  vi  termini ;  and  in  common  parlance  it  is  taken  to  mean 
heirs  of  the  body,  which  is  the  best  rule  to  judge  of  the  construc- 
tion of  the  words  of  the  will."  After  citing  which  authorities 
Lord  St.  Leonards  concludes,  that  the  first  meaning  of  the  word 
"  issue,"  unless  there  is  something  to  restrain  it,  is  the  same  as 
"heirs  of  the  body,"  though  the  word  "issue"  is  more  flexible 
than  those  words,  and  may  more  easily  be  restricted  in  its 
signification. 

Then  is  there  anything  in  this  will  adverse  to  that  construction  ?  [  363  ] 
Of  course,  one  obvious  objection  is  the  difficulty  occasioned  by  the 
limitation  being  "  unto  and  equally  between "  the  issue,  giving 
them  the  property  as  tenants  in  common.  That  difficulty,  however, 
has  long  since  been  overcome,  when  words  are  superadded  such  as 
"  in  default  of  issue,"  or  the  like,  implying  a  general  failure  of 
issue.  In  such  a  case,  although  the  circumstance  of  the  gift  being 
to  the  parties  as  tenants  in  common  is  quite  inconsistent  with  the 

(1)  72  B.  R.  17  (3  Jo.  &  Lat.  47).  (4)  Wilmot's  Notea,  276. 

(2)  72  B.  B.  22  (3  Jo.  &  Lat.  65,  56).  (5)  Willes,  353. 

(3)  1  Vent.  225. 
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WooDHousE  creation  of  a  descendible  estate,  yet,  the  general  intention  being  to 
Hebbiok.  give  the  estate  to  the  issue,  and  there  being  a  gift  over  in  default 
of  issue,  the  general  intention  of  a  will  so  framed  is  most  clearly 
that  the  estate  shall  not  go  over  from  the  first  takers  until  there  is 
a  total  failure  of  issue ;  and  therefore,  notwithstanding  the  difficulty 
occasioned  by  the  words  creating  a  tenancy  in  common,  the  gift  is 
construed  an  estate  tail.  That  was  decided  in  Doe  d.  Blandford  v. 
Applin  (1),  and  it  has  been  followed  in  a  variety  of  cases  in  which 
the  word  "  issue  "  has  been  used.  Further  than  that,  where  the 
words  were  "  heirs  of  the  body,"  the  same  doctrine  has  been  held  ; 
and  whether  the  limitation  be  to  one  for  life,  with  remainder  to 
the  heirs  of  his  body,  and  then  in  default  of  such  issue  over,  as  in 
JesBon  V.  Wright  (2),  or,  as  in  the  case  of  Doe  d.  Atkinson  v. 
Featherstone  (3),  to  A.  for  life,  with  remainder  to  the  heirs  of  his 
body  as  tenanta  in  common,  even  without  any  gift  over,  the 
words  creating  a  tenancy  in  common  are  rejected,  and  the  meaning 
attributed  to  the  words  *'  heirs  of  the  body  "  being  such  as  would 
include  the  whole  issue,  it  is  construed  as  vesting  an  estate  tail  in 
the  first  taker. 

It  is  true,  that,  the  word  "issue"  being  more  flexible  than  the 
words  "  heirs  of  the  body,"  a  question  would  arise,  whether,  in  a 
limitation  equally  between  the  issue,  as  tenants  in  common,  and 
[  •364  ]  where  there  is  no  gift  over  in  default  of  *issue  generally,  the  words 
creating  a  tenancy  in  common  can  be  rejected, — as  may  clearly  be 
done  when  the  words  are  ''  heirs  of  the  body,*' — and  an  estate  tail 
be  vested  in  the  first  taker.  That  was  done,  certainly,  by  Lord  North- 
INGTON  in  King  v.  Burchell  (4),  which  was  a  strong  case,  because  the 
words  '*  and  to  their  heirs "  were  superadded  to  the  gift  to  issne, 
and  those  words  might  have  created  a  new  atirps,  and  given  the 
issue  an  estate  in  fee  as  purchasers.  That  case  was  disapproved 
of  by  Lord  St.  Leonards  in  Montgomery  v.  Montgomery  (5),  and  it 
seems  to  be  inconsistent  with  some  later  cases,  especially  that  of 
Greenwood  v.  Rothwell  (6),  where,  from  the  superadded  words  of 
limitation,  it  was  decided  that  the  first  party  took  as  tenant  for 
life,  and  that  the  issue  took  as  purchasers — although  the  certificate 
does  not  go  on  to  mention  the  latter  circumstance,  but  is  confined 
to  the  tenancy  for  life  :  there  is,  however,  no  doubt  that  the  issue 
were  there  held  to  take  as  tenants  in  common  in  fee.     This  point 

(1)  2  R  R  337  (4  T.  R  82).  (5)  72  B.  E.  24—25  (3  Jo.  &  I^t. 

(2)  21  B.  B.  1  (2  Bligh,  1).  58,  59). 

(3)  35  B.  B.  491  (1  B.  &  Ad.  9i4).  (6)  63  B.  B.  423  (6  Scott.  N.  R  670>. 
(^)  Amb.  379 ;  S.  C.  4  T.  R  296. 
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was  also  before  Lord  Langdale  in   Tate  v.  Clarke  (i),  where  the    Woodhouse 

limitation  was  to  one  for  life,  with  remainder  in  these  terms :  **  Unto     hebbick. 

and  amongst  all  and  every  my  brothers  and  sisters  who  shall  be 

living  *'  at  the  death  of  the  tenant  for  life,  "  and  to  their  issue  male 

and  female  after  the  respective  deceases  of  my  said  brothers  and 

sisters  for  ever  "  (which  might  have  been  sufficient  to  create  a  fee), 

''  to  be  equally  divided  between  and  amongst  them ; "  and  Lord 

Lanodalb,  possibly  not  adverting  to  the  limitation  in  fee,  held  that 

the  words  **  issue  male  and  female  "  were  to  be  construed  as  words 

of  limitation,  and  not  of  purchase ;  and  that  the  children  of  a 

sister  who  died  in  the  lifetime  of  the  tenant  for  life,  took  no 

interest  under  the  devise ;   although  in  that  case  there  was  no 

gift  over  in  default  of  such  issue,  or  in  default  of  issue, — nothing 

but  the  limitations  I  have  mentioned.     Lord  St.  Leonards  thinks 

it  difficult  to  distinguish  that  case  from  Greenwood  v.  *Bothwell  (2)       [  '^es  J 

and  dissents  from  it  (3),  but  only  upon  the  ground,  that,  under 

the  superadded   words  of  limitation  in  Tate  v.  Clarke,  the  issue 

were  capable  of  taking  in  fee ;  so  that  the  motive  for  construing 

"  issue  "  as  a  word  of   limitation  had  failed,  that  motive  being 

to  fulfil  the  clear  intention   of    the   testator   that  all  the  issue 

should  take.     If  you  once  arrive  at  any  words  sufficient  to  give  the 

issue  a  fee  simple  as  purchasers,  then,  as  every  man  contains  all 

his  issue  in  himself,  each  person  who   takes  a  fee  simple  is  as 

capable,  through  the  medium  of  the  fee  simple,  of  transmitting  to 

his  posterity,  unless  he  chooses  to  alter  by  will  or  otherwise  the 

channel  of  devolution,  the  property  which  the  testator  intended  to 

be  so  transmitted,  as  he  would  have  been  capable  of  transmitting 

the  property  had  it  descended  to  him  by  virtue  of  a  tenancy  in  tail 

in  the  first  taker.     The  case  of  Montgomery  v.  Montgomery  was 

entirely  determined  upon  that  principle,  viz.  that  the  superadded 

words  of  limitation  were  large  enough  to  confer  a  fee  simple  on  the 

issue  as  purchasers.     The  observations  there  made  by  Lord  St. 

Lbonards  upon  the  case  of  King  v.  Burchell,  are  founded  upon  the 

superadded  words  of  limitation,  giving  a  fee  simple  to  the  issue  as 

purchasers.     That  was  what  he  had  in  view  when  speaking  of 

"superadded  words  of  limitation  "  following  a  devise  to  A.  for  life, 

with  remainder  to  his  issue,  "  in  a  manner  inconsistent  with  a 

descent  from  A.,"  and  which,  he  says,  will  give  to  the  word  **  issue  " 

the  operation  of  a  word  of  purchase.     The  part  of  his  judgment 

(1)  49  R.  B.  296  (1  Beav.  100).  (3)  See  72  E.  B.  24  (3  Jo.  &  Lat  67). 

(2)  63  B.  R.  423  (6  Scott,  N.  R.  670). 
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WooDHousE  \vhich  bears  most  strongly  on  this  point  is  the  following :  "  It 
Herrick.  is  settled,  that  the  word  '  issue '  in  a  will  is  either  a  word  of  pur- 
chase or  of  limitation,  as  will  best  effectuate  the  intention  of  the 
testator ;  and  the  difficulty  under  which  we  labour  is  to  reconcile 
the  cases  with  the  general  rule,  for  although  the  latter  should  be 
[  *366  ]  Qjj^Y  ♦guide,  yet  it  would  be  dangerous  to  depart  from  the  actual 
decisions.  The  distinction  between  heirs  male  of  the  body,  and 
issue  male  of  the  body,  is  strongly  illustrated  by  the  case  of 
Backhmse  v.  Wells  (i).  A  devise  to  A.  for  his  life  only  sans  waste, 
and  after  his  decease  then  to  the  issue  male  of  his  body  lawfully  to 
be  begotten  if  God  should  bless  him  with  any,  and  to  the  heirs 
male  of  the  body  of  such  issue  lawfully  begotten,  and  for  default  of 
such  issue  over;  and  A.  was  held  to  take  for  life  only,  and  the 
limitation  to  the  issue  was  a  description  of  the  person  to  take  the 
estate  tail."  That  is  the  case  of  Backhouse  v.  Wells,  which,  I 
may  observe  in  passing,  seems  wholly  inconsistent  with  Roe  v. 
Grew  (2),  which,  as  Lord  St.  Leonards  says  (3),  is  not  distinguish* 
able  from  Backhouse  v.  Wells.  He  continues  :  "  Fearne  cites  this 
case  "  (meaning  Backhouse  v.  Wells)  ''  without  disapprobation ;  and 
remarks  that  Lord  Chancellor  Parker  observed,  that  if  the  words 
'  heirs  male  '  had  been  used  instead  of  '  issue  male,'  the  operation  of 
the  law  would  have  been  too  strong  for  the  intention  of  the  testator. 
In  that  view,  I  may  observe,  that  case  would  have  been  similar  to 
Shelley's  case.  From  the  report  in  10  Mod.  181,  however,  it  is  not 
improbable  that  the  Court  considered  the  word  *  issue '  as  used  in  the 
singular  number,  for  the  remainder  is  stated  to  have  been,  '  to  the 
heirs  male  of  the  body  of  that  issue : '  "  and  that,  of  course,  might 
give  a  reason  for  distinguishing  the  case  from  Roe  v.  Greir,  because 
**  issue  "  being  referred  to  the  individual,  and  not  taken  as  nomm 
collectivum,  the  reason  for  making  it  give  an  estate  tail  to  the  first 
taker  would  fail.  Then  he  says:  ''Thus  far  it  appears  to  be 
clearly  settled  that  a  devise  to  A.  for  life,  with  remainder  to  his 
issue,  with  superadded  words  of  limitation,  in  a  manner  incon> 
sistent  with  a  descent  from  A.,  will  give  to  the  word  '  issue '  the 
operation  of  a  word  of  purchase."  That  is  put  so  generally,  that 
[  *367  ]  it  *might  possibly  be  thought  to  include  the  case  of  a  tenancy 
in  common;  but  I  think  it  was  not  so  intended  from  what 
follows.  Lord  St.  Leonards  continues:  ''This  is  established  by 
a  series  of  cases  from  Doe  d.  Cooper  v.  CoUis  (4)  to  Greenwood  v. 

(1)  1  Eq.  Ca.  Abr.  184,  pi.  27.  (3)  72  R.  B.  24  (3  Jo.  &  Lat  d8)w 

(2)  Wilmot's  Notes,  272.  (4)  2  E.  B.  388  (4  T.  B.  294), 
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Rothwell  (i),  with  which  it  may  be  found  difficult  to  reconcile  the    Woodhouse 

decision  in  Tate  v.  Clarke  "  (2).    All  those  were  cases  in  wHich  there     hbkbick. 

were  superadded  to  the  word  ''  issue  "  words  of  limitation,  giving  an 

estate  in  fee  to  the  issue  as  purchasers.    He  continues  (8) :  ''  Words 

expressly  creating  a  tenancy  in  common  hav^  often  been  rejected :  '* 

— ^implying  clearly,  therefore,  that  by  the  "superadded  words  of 

limitation,"  of  which  he  had  been  speaking  in  the  preceding  page, 

he  did  not  mean  words  creating  a  tenancy  in  common.     "  The 

strongest  case  in  the  books,  perhaps,"  he  continues,  "  is  King  v. 

BurcheU(4),  which  Lord  Rosslyn  in  Jacobs  v.  Amyatt{6)  thought 

must  be  misreported.    The  full  note  of  it,  in  4  T.  B.  296,  shows 

that  the  case  was  more  powerful  in  expression,  than  as  it  is  quoted 

by  Fearne.    That  case  may  have  turned  upon  the  provision  against 

alienation,  but  I  never  could  reconcile  my  mind  to  the  decision. 

There  appears  to  be  no  reason  to  doubt,  that  in  most  of  these  cases 

the  words  would  include  all  the  sons  or  children  according  to  the 

expression;  and  when  there  are  superadded  words  of  limitation, 

they  can  of  course  take  the  inheritance  either  in  tail  or  in  fee 

according  to  the  intention  "  (plainly  showing  to  what  he  is  pointing 

by  ''superadded  words  of  limitation").     "The  difficulty  arising 

from  the  intention,  that  no  part  was  to  go  over  until  a  total  failure 

of  issue,  may  be  got  over  by  implying  cross  remainders." 

When  one  reads  over  that  judgment  carefully,  it  is  plain  *that  [  •368  ] 
Lord  St.  Leonards  does  not  disapprove  of  the  rejection  of  words 
creating  a  tenancy  in  common,  but  of  the  cases  where  although 
words  of  Umitation  were  superadded  to  the  word  "issue,"  as  in  a 
devise  to  one  for  life  with  remainder  "  to  his  issue  and  tlieir  heirs," 
it  has  still  been  held  that  the  issue  took  not  as  purchasers,  but  by 
descent  through  the  first  taker. 

Then  it  comes  back  to  the  question,  whether,  unless  there  be 
something  to  tie  down  the  meaning  of  the  word  "issue"  to 
children,  or  to  issue  living  at  a  particular  period,  the  word  "  issue  " 
must  not  be  taken  to  have  its  ordinary  large  and  general  significa- 
tion. Li  the  case  of  The  University  of  Oxford  v.  Clifton  (6),  the 
great  force  that  is  given  the  word  "issue"  is  strongly  shown. 
There  the  devise  was  to  the  defendant  Clifton,  "  and  the  issue  of 
his  body  lawfully  begotten  living  at  his  death,  and  for  want  of  such 
issue  "  over ;  and  Lord  Northington  held,  that  the  use  of  the  word 

(1)  63  E.  E.  423  (6  Scott,  N.  E.  670).  (4)  Amb.  379. 

(2)  49  B,  E.  296  (1  Boav.  100).  (6)  4  Br.  C.  C.  542. 

(3)  72  E.  B.  24  (3  Jo.  &  Lat.  6«).  (6)  1  Eden,  473. 

R^R. — ^voL.  cm.  9 
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WooDHousB  "  ieeue  **  was  clear  evidence  of  an  intention  that  all  the  posterit; 
Hkbhick.  should  take :  and  therefore,  notwithstanding  the  words  were  "  issue 
living  at  his  death,"  and,  notwithstanding  the  gift  over  was  "  for 
want  of  such  issue,"  it  was  determined  that  there  was  an  estate  tail 
in  the  first  taker ;  in  other  words,  Lord  Northinqton  rejected  the 
words  ''  living  at  his  death."  Here  there  is  nothing  to  tie  down 
the  word  "  issue "  to  children.  The  limitation  is  to  "  all  their 
issue,  male  and  female,"  in  the  most  general  terms.  Then,  am  I 
to  take  it  that  the  ''issue,  male  and  female,"  means  such  issue 
only  as  may  happen  to  be  in  esse  at  the  death  of  the  persons 
previously  made  tenants  for  life, — the  children  of  Frederick  and 
Mary?  It  is  always  an  extremely  improbable  intention  that  you 
are  to  select  as  tenants  in  common  the  children  and  grandchildren 
who  may  happen  to  be  living  at  the  death  of  a  surviving  tenant  for 
life,  and  are  then  only  to  give  to  such  issue  life  estates ;  d  priori^ 
therefore,  that  would  not  be  the  construction  to  put  upon  this  will. 
I  869  ]  I  think  I  have  now  arrived  at  a  point  at  which  I  am  entitled  to 

read  further  and  see  what  are  the  limitations  of  the  property  ''  in 
default  of  such  issue."  It  was  said,  in  the  course  of  the  argument, 
that  this  involves  a  petitio  principii, — that,  the  object  being  to  find 
out  who  the  issue  are  to  whom  the  estate  is  given,  if  I  take 
the  words  ''such  issue"  in  the  gift  over,  and  use  those  words  to 
throw  light  on  the  meaning  of  the  word  "issue"  in  the  preceding 
limitation,  I  am  arguing  in  a  circle ;  and  that  I  ought  to  discover 
from  the  anterior  part  of  the  will  who  the  issue  intended  are.  I 
think  there  is  a  fallacy  in  this  argument;  because  the  true  way  of 
construing  a  will  is,  not  to  stop  short  at  any  one  point  and  say,  "  I 
there  ascertain  who  are  meant  by  the  word  '  issue,' "  or  any  other 
word,  but  to  read  the  whole  instrument  carefully  through,  and 
make  up  your  mind  on  the  whole  as  to  what  the  testator  intended 
by  a  particular  expression  in  one  part  of  it.  It  is  a  fallacy  to  say 
that  I  am  to  fix  a  definite  sense  to  the  word  "  issue  "  where  it  first 
occurs  in  this  will,  and  then  to  treat  the  expression  "  such  issue," 
in  a  subsequent  part,  as  being  necessarily,  and  of  course,  immaterial 
with  reference  to  the  construction  of  the  word  "  issue,"  where  it 
first  occurs  in  the  will.  I  cannot  illustrate  this  better  than  by 
supposing  I  had  found  the  limitation  over  "in  default  of  such 
issue  "  of  the  children  of  Frederick  and  Mary,  to  be  to  the  grand- 
children of  those  children,  that  is,  to  the  children  of  such  "  issne." 
It  is  clear  that,  in  that  case,  the  words  of  the  gift  over  would 
have  assisted  me  in  construing  the  word  "  issue  "  in  the  preceding 
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limitation;   for,  though  primd  facie  the  word  ''issae"  is  nomen   Woodhouse 
coUectivum,  the  limitation  over  would  clearly  show  that  it  was     herbick. 
used  in  the  preceding  limitation  in  a  restricted  sense. 

I  am,  therefore,  to  look  at  the  whole  of  this  will,  and  I  am  then 
to  test  it  in  this  way :  If  I  hold  that  a  certain  class  only  of  the 
issue  take  as  purchasers,  what  will  be  the  result  ?  On  the  other 
hand,  if  I  adopt  the  more  ordinary  and  natural  construction  which 
would  treat  the  word  ***  issue  "  as  nomen  coUectivum,  taking  in  all  [  ^^'^^  1 
the  issue  to  remotest  time,  what  will  then  be  the  consequence?  If 
I  hold  a  certain  class  only  of  the  issue  to  take  as  purchasers,  they 
necessarily  take  as  tenants  for  life  only;  and  assuming  them  to 
take  as  tenants  for  life,  I  find  a  gift  over,  **  in  default  of  such  issue," 
to  the  children  of  another  family.  The  question  is,  whether  that  is 
a  probable  intention  on  the  part  of  this  testator,  whether  it  is 
probable  that  he  intended  to  give  to  the  issue  who  may  happen  to 
be  alive  at  the  death  of  the  surviving  tenant  for  life, — whether 
children,  grandchildren,  or  more  remote  descendants  (for  the  word 
"  issue  "  cannot  be  confined  to  children)  for  life,  and  then,  at  their 
death,  whatever  descendants  they  may  leave,  to  hand  the  whole 
property  over  to  another  family?  That  is  an  extremely  impro- 
bable intention.  On  the  other  hand,  if  I  construe  the  word  "  issue  " 
(as  I  think  upon  all  the  authorities  I  am  bound  to  do)  as  nomen 
coUectivum,  taking  in  the  whole  class  of  descendants,  then  I  arrive 
at  a  natural  conclusion,  that  "  in  default  of  suc^  issue,"  that  is,  upon 
failure  of  the  whole  class  of  descendants  of  one  family,  the  testator 
intended  the  estate  to  pass  over  from  that  family  to  the  next 
favoured  family;  but  that  he  did  not  intend  to  confer  a  benefit 
upon  the  second  family,  until  the  whole  of  that,  for  which  he  first 
indicates  a  preference,  shall  have  become  extinct. 

I  may  safely  rest  this  case  on  the  authorities  which  have  deter- 
mined that  the  word  ''issue"  is,  of  itself,  nomen  coUectivum^ 
including  the  whole  class  of  descendants  to  all  time,  and  is  not  to 
be  cut  down,  unless  there  be  something  in  the  will  to  restrict  its 
meaning.  Here,  so  far  from  finding  anything  to  restrict  the 
meaning  of  the  term  "  issue,"  I  think  it  would  be  entirely  inconsis- 
tent with  the  whole  scope  of  the  will  if  the  meaning  of  the  term 
were  restricted.  The  ease,  therefore,  comes  within  the  ordinary 
class  in  which  words  creating  a  tenancy  in  common  are  rejected, 
and  the  Court  adopts  the  construction  which  gives  an  estate  tail  to 
the  first  taker. 
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8AL0WAY   V.  STRAWBEIDGE  (1). 

(1  Kay  &  J.  371—376;  S.  0.  24  L.  J.  Ch.  393;  3  W.  E.  335;  affirmed,  7 
D.  M.  &  G.  694—596 ;  25  L.  J.  Ch.  121 ;  1  Jur.  N.  S.  1194 ;  4  W.  E.  34.) 

The  administi-ator  of  the  assign  of  a  mortgagee  who  has  obtained  a 
coDTeyance  from  the  heir  of  such  assign  to  a  trustee  for  himself,  can 
exercise  a  power  of  sale  given  by  the  mortgage-deed  to  the  original 
mortgagee,  his  heirs,  executors,  administrators,  and  assigns,  with  a 
direction  that  the  receipts  of  the  same  persons  should  be  good  dischax^ges; 
for  the  legal  representatives  of  an  *'  assign  "  must  be  considered  to  be 
assigns  within  the  meaning  of  such  a  power. 

By  an  indenture,  dated  the  9th  of  February,  1882,  and  made 
between  George  Strawbridge,  of  the  first  part;  Bichard  Davis,  of 
the  second  part ;  Archelaus  Hodges,  of  the  third  part ;  and  Charles 
Savery,  of  the  fourth  part;  in  consideration  of  7002.  to  the  said 
Bichard  Davis  paid  by  the  said  Archelaus  Hodges  at  the  request  of 
the  said  George  Strawbridge,  and  also  in  consideration  of  80(K.  by 
the  said  Archelaus  Hodges  paid  to  the  said  George  Strawbridge, 
certain  messuages  and  land  in  Bristol  were  conveyed  to  Archelaus 
Hodges,  his  heirs  and  assigns,  by  way  of  mortgage  to  secure  1,000L 
and  interest,  with  a  proviso,  that  if  default  should  be  made  in 
payment  of  the  said  1,000Z.  and  interest,  or  any  part  of  the  same 
respectively,  it  should  be  lawful  for  the  said  Archelaus  Hodges,  his 
heirs,  executors,  administrators  or  assigns,  at  any  time  or  times 
thereafter,  on  giving  six  calendar  months'  notice  in  writing  to  the 
said  George  Strawbridge,  his  heirs,  executors,  administrators,  or 
assigns,  to  sell  and  dispose  of  the  said  hereditaments  as  therein 
mentioned ;  and  it  was  thereby  declared,  that  all  contracts  which 
should  be  entered  into,  and  conveyances  and  assurances  which 
should  be  executed  by  the  said  Archelaus  Hodges,  his  heirs, 
executors,  administrators,  or  assigns,  for  the  purpose  of  effecting 
the  sale  of  the  said  hereditaments  and  premises  or  any  part  thereof, 
should  be  valid  and  effectual  in  the  law  to  all  intents  and  ^purposes 
whatsoever,  notwithstanding  the  said  George  Strawbridge,  hie  heirs, 
executors,  or  administrators,  or  any  person  claiming  under  him  or 
them,  should  not  join  therein  or  assent  thereto ;  and  that  it  should 
not  be  incumbent  on  the  purchaser  of  the  said  hereditaments  and 
premises,  or  any  part  thereof,  to  ascertain  or  inquire  whether  pre- 
viously to  such  sale  such  default  in  payment  as  aforesaid  should 
have  actually  taken  place,  or  whether  such  previous  notice  of  sale 
had  been  given,  and  that  the  receipts  in  writing    of  the  said 

(1)  In  re  Rumney  and  8mUh  [1897]      Act,   1881,   s.   30,   and  the  Gopyhold 
2  Oh.  361,  66  L.  J.  Ch.  482,  76  L.  T.      Act,  1894,  8.  88.— O.  A.  8. 
800.    And  see  now  the  Conveyancing 
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Archelaus  Hodges,  his  heirs,  execators,  administrators,  or  assigns, 
tor  the  money  for  which  the  said  hereditaments  and  premises  or 
any  part  thereof  should  be  sold,  should  be  good  discharges. 

By  an  indenture,  dated  the  14th  of  April,  1885,  indorsed  on  the 
before-stated  indenture,  and  made  between  the  said  Archelaus 
Hodges,  of  the  first  part;  the  said  George  Strawbridge,  of  the 
second  part ;  and  Ebenezer  Saloway,  of  the  third  part ;  the  mort- 
gage was  transferred  to  Ebenezer  Saloway  by  an  assignment  of  the 
debt  to  him,  and  a  conveyance  to  him  of  the  hereditaments  at  the 
request  of  the  said  George  Strawbridge ;  to  hold  the  said  heredita- 
ments unto  and  to  the  use  of  the  said  Ebenezer  Saloway,  his  heirs 
and  assigns  for  ever,  under  the  power  of  sale,  and  other  provisions 
contained  in  the  said  before-stated  indenture,  but  subject  to  the 
equity  of  redemption  then  subsisting  thereunder. 

Ebenezer  Saloway,  by  his  will,  dated  in  1887,  gave  and  bequeathed 
to  Thomas  Menlove  and  Richard  Davis  (both  of  whom  died  in  his 
lifetime)  all  his  real  and  personal  estate,  upon  certain  trusts  therein 
expressed;  and  the  testator  appointed  his  wife,  Martha  Saloway, 
(who  also  died  in  his  lifetime),  executrix. 

He  died  on  the  29th  of  December,  1846,  and  on  the  24th  of 
September,  1847,  letters  of  administration  with  the  said  *will 
annexed  were  granted  by  the  Prerogative  Court  of  Canterbury  to 
Thomas  Saloway,  his  brother  and  heir-at-law,  and  one  of  his 
next  of  kin. 

Thomas  Saloway  died  intestate  on  the  Ist  of  December,  1850, 
leaving  Samuel  Saloway  his  heir-at-law. 

On  the  27th  of  March,  1851,  letters  of  administration  of  the 
goods  and  chattels  of  the  said  Ebenezer  Saloway  left  unadmini- 
stered  by  the  said  Thomas  Saloway  with  the  will  annexed,  were 
granted  to  the  plaintiff,  who  was  the  only  surviving  brother  of  the 
said  Ebenezer  Saloway. 

By  an  indenture,  dated  the  8rd  of  November,  1858,  and  made 
between  the  said  Samuel  Saloway,  of  the  first  part ;  the  plaintiff, 
of  the  second  part ;  and  Benjamin  Saloway,  of  Bridgnorth,  of  the 
third  part;  Samuel  Saloway,  as  heir-at-law  of  the  said  Ebenezer 
Saloway,  at  the  request  of  the  plaintiff,  as  personal  representative 
of  the  said  Ebenezer  Saloway,  conveyed  unto  the  said  Benjamin 
Saloway,  party  thereto  of  the  third  part,  his  heirs  and  assigns,  all 
and  singular  the  messuages  or  tenements  and  hereditaments  com- 
prised in  the  said  indentures  of  the  9th  of  February,  1882,  and  the 
14th  of  April,  1885,  with  their  appurtenances ;  to  hold  the  same 
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onto  and  to  the  use  of  the  said  Benjamin  Saloway  (party  thereto 
of  the  third  part),  his  heirs  and  assigns,  upon  trust  nevertheless,  for 
the  plaintiff  or  other  the  personal  representative  or  representatives 
for  the  time  being  of  the  said  Ebenezer  Saloway,  deceased,  and  to 
be  conveyed  and  disposed  of  as  he  or  they  shoald  direct  or  appoint. 

The  plaintiff  contracted  with  the  defendant  for  the  sale  to  him 
of  the  hereditaments  comprised  in  the  mortgage,  and  filed  the  bill 
in  this  suit  for  specific  performance. 

The  defendant  objected,  that  the  plaintiff  could  not  properly 
exercise  the  power  of  sale  in  the  mortgage. 

Mr.  Bird,  for  the  purchaser,  cited  Bradford  v.  Belfield  (1),  where 
it  was  held,  that  a  trust  for  sale  given  to  A.  and  his  heirs 
only,  could  not  be  exercised  by  A.'s  assigns,  though  they  were 
empowered  to  give  receipts.  So  in  Cooke  v.  Crawford  (2),  although 
the  '^  assigns  "  were  made  trustees  of  the  proceeds.  In  Titley  v. 
Wolstenholme  (s),  the  estate  was  devised  to  trustees,  their  heirs, 
executors,  administrators  and  assigns,  and  power  was  given  to 
them  to  sell  the  residuary  real  estate,  and  it  was  held  that  this 
power  might  be  exercised  by  the  devisee  of  the  surviving  trustee. 
But  in  Mortimer  v.  Ireland  (4),  where  the  original  trust  was  not 
expressly  given  to  the  "  assigns  "  of  the  surviving  trustee,  a  con- 
trary decision  was  made.  And  in  Ocklestone  v.  Heap  (5),  although 
"assigns"  were  named  in  the  devise,  but  the  power  of  giving 
receipts  was  not  extended  to  them,  new  trustees  were  appointed  by 
the  Court,  although  the  surviving  trustee  had  devised  the  trust 
estates,  Titley  v.  Wolstenholme  {9)  being  disapproved.  And,  in 
Macdonald  v.  Walker  (6),  it  was  held,  that  a  title  depending  apon  a 
sale  by  the  devisee  of  the  surviving  trustee  was  too  doubtful  to 
force  upon  a  purchaser  where  the  original  power  was  not  given  to 
"  assigns" :  Hoggart  v.  Scott  (7). 

Mr.  W.  D.  Leicis  for  the  vendor : 

If  the  vendor  can  show  that  he  has  all  the  equities  in  himself, 
and  can  procure  the  conveyance  of  the  legal  estate,  that  is  enough  : 
Blachvood  v.  Borrowes  (s).  The  vendor  can  well  exercise  ^this 
power,  which  is  only  to  bind  the  equity  of  redemption  of  the 
mortgagor,   and  is  given    expressly  to  the    mortgagee    and  his 


(1)  29  B.  E.  100  (2  Sim.  264). 

(2)  60  R.  R.  303  (13  Sim.  91). 
(8)  64  R.  R.  106  (7  Beav.  425). 
(4)  77  H.  R.  74  (6  Hare,  196). 


(5)  75  R.  R.  232  (1  De  G.  &  Sm.  eiO) 

(6)  92  R.  R.  217  (14  Beav.  d56). 

(7)  31R.R.  112(TamL  500). 

(8)  65  R.  R.  729  (4  Dr.  &  War.  441). 
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"assigns/'  which  distinguishes  this  case  from  those  which  have 
been  cited.  Moreover,  the  power  here  is  a  part  of  the  security  for 
the  mortgage  debt  which  the  plaintiff  is  entitled  to  receive,  and  he 
must  be  entitled  to  have  the  whole  benefit  of  the  security,  including 
the  power  of  sale,  and  the  heir  must  convey  when  he  requires  it. 

The  Vice-chancellor  here  interrupted  Mr.  Lewis,  and  called 
for  a  reply  on  this  point. 

Mr.  Bird,  in  reply. 

Vicb-Ghancbllob  Sir  W.  Page  Wood  : 

I  am  of  opinion  that  the  power  of  sale  in  this  case  can  be 
exercised  so  that  the  heir  of  the  mortgagee  can  make  a  good  title  to 
the  purchaser. 

The  power  is  given  to  Hodges,  his  heirs,  executors,  administrators, 
and  assigns.  It  is  a  power  to  sell  the  property,  for  the  purpose  of 
realising  the  security  and  barring  the  equity  of  redemption.  The 
receipt  clause  provides  that  the  receipts  of  Hodges,  his  heirs, 
executors,  administrators,  and  assigns,  shall  be  good  discharges. 

The  facts  are,  that  Hodges  assigned  the  debt  to  Ebenezer 
Saloway,  and  conveyed  the  estate  to  him,  so  that  he  became  the 
assign  both  of  the  estate  and  the  money.  Upon  his  death  the 
money  belonged  to  his  personal  representative,  and  the  mortgaged 
estate  descended  to  his  heir,  which  characters  were  united  in 
Thomas  Saloway,  who  died  intestate  ;  and  on  his  death  intestate  a 
similar  devolution  to  two  other  persons  took  place  ;  and  these 
persons  representing  the  assign  of  Hodges  are  also  his  assigns 
within  the  meaning  *of  the  word  in  this  power  of  sale, — the  heir  as 
to  the  real  estate,  and  the  personal  representative  as  to  the  mortgage 
debt.  The  heir  then  executed  a  deed,  by  which,  to  save  all  further 
trouble,  he  conveyed  the  estate  to  Benjamin  Saloway  of  Bridgnorth, 
upon  trust  to  deal  with  it  as  the  personal  representative  of  Ebenezer 
Saloway  might  direct. 

It  is  true  that  was  not  very  artificially  done,  for  it  is  not  expressed 
to  be  subject  to  the  equity  of  redemption  vested  in  the  mortgagor ; 
but  the  effect  is,  that  the  heir  took  upon  himself  to  ratify  all  that 
the  personal  representative  might  do.  Therefore,  when  the  purchaser 
gets  a  conveyance  from  the  personal  representative,  it  will  be  in 
fact  from  the  assign  both  of  the  real  estate  and  of  the  money,  and 
he  will  have  a  receipt  from  both.  The  proper  person  to  give  such 
receipt  would  be  the  personal  representative  of  the  mortgagee,  and 
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the  person  in  whom  the  legal  estate  was  vested  need  only  concur  in 
order  to  convey  such  estate. 

Cooke  V.  Crawford  (i),  Titley  v.  WoUtenhclme  (2),  and  the  other 
cases  cited,  do  not  touch  this  case,  because  the  power  is  here  given 
to  the  ''  assigns  "  of  the  mortgagee. 

[The  purchaser  appealed  from  this  decision,  as  shortly  reported  in 
7  D.  M.  &  6.  594,  which  merely  states  (p.  596)  that ''  their  Lordships 
held  that  the  objections  to  the  title  could  not  be  sustained  and 
dismissed  the  appeal  with  costs."  ] 
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GOODWIN  V.   LEE. 

(1  Kay  &  J.  377-^2 ;  affirmed,  1  Jur.  N.  S.  948—949.) 

A  deyise  to  A.  of  land  at  L.,  subject  to  the  payment  of  200/.,  part  of 
1,200/.  charged  thereon  (together  with  the  testator's  estate  at  F.),  and  a 
devise  to  B.,  subject  to  the  payment  of  1,000/ ,  being  the  remainder  of  the 
1,200/.  charged  thereon  (together  with  the  estate  at  L.),  of  land  at  F. ;  and 
also  of  the  testator's  estate  at  S. :  Held,  not  to  exonerate  the  testator^s 
descended  real  estate  from  its  primary  liability  to  payment  of  the  mortgage- 
debt. 

[In  the  case  of  real  estate  subject  to  any  charge  by  way  of  mortgage  deTolving 
upon  any  intestacy  happening  or  any  will  made  since  1854  the  heir  or  devisee 
takes  the  property  subject  to  the  charge  under  Locke  King's  Act  (17  &  18  Vict. 
0.  113),  without  any  claim  to  exoneration  under  the  old  law.  The  lapse  of  more 
than  half  a  century  since  that  Act  came  into  operation  has  deprived  cases  of  this 
class  of  their  former  importance. — O.  A.  S.] 
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HIND   V.   POOLE  (8). 

(1  Kay  &  J.  383—385 ;  S.  C.  1  Jur.  N.  a  371 ;  3  W.  E.  331 ;  3  Eq.  Eep.  449.) 

A  power  of  sale  and  to  give  receipts  in  a  mortgage  given  to  the  two 
mortgagees,  their  heirs  and  assigns,  it  being  declared  that  the  mortgage 
money  was  advanced  by  them  out  of  moneys  in  their  possession  on  a  joint 
aooount :  Held,  to  be  exercisable  by  the  survivor. 

A  fortiori^  where  the  proceeds  of  the  sale  were  to  be  applied  to  reimburse 
"themselves  and  himself," all  expenses  which  '^ he  or  they  '*  should  be  pat 
to  in  making  the  sale,  &c.,  and  then  to  reimburse  "  themselves  and  himscdf  *' 
the  mortgage  money  and  interest ;  and  it  was  declared  that  the  receipts  of 
the  "  survivor"  of  them  should  be  good  discharges  for  the  mortgage  debt 
and  interest. 

Br  an  indenture  of  mortgage,  dated  the  28th  of  April,  1840,  and 
made  between  Benjamin  Walker  of  the  one  part,  and  Thomas  Hind 
and  William   Hill  (since  deceased)  of  the  other  part,  the  said 

(1)  60  R.  R.  303  (13  Sim.  91).  (3)  See  now  the  Conveyancing  AcU 

(2)  64  R.  R.  106  (7  Beav.  425).  1881,  s.  61. 
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Benjamin  Walker  conveyed  certain  lands  and  hereditaments  unto  Hind 
and  to  the  use  of  Thomas  Hind  and  William  Hill,  their  heirs  and  poolb. 
assigns,  sabject  to  a  proviso  for  redemption  on  payment  by  the  said 
Benjamin  Walker,  his  heirs,  executors,  administrators,  or  assigns, 
to  the  said  Thomas  Hind  and  William  Hill,  their  executors,  adminis- 
trators, or  assigns,  of  the  sum  of  400Z.,  with  interest  at  4L  per  cent. 
per  annum,  on  the  28th  day  of  October,  1840.  The  indenture  con- 
tained a  power  of  sale  on  default ''  for  the  said  Thomas  Hind  and 
William  Hill,  their  heirs  or  assigns,"  and  upon  payment  of  the 
money  arising  from  the  sale  to  give  receipts, ''  which  receipts  of  the 
said  Thomas  Hind  and  William  Hill,  their  heirs,  executors,  adminis- 
trators, or  assigns,  shall  be  a  sufficient  discharge;"  and  by  and  out 
of  the  money  to  arise  by  the  sale  of  the  aforesaid  premises,  to 
reimburse  "  themselves  and  himself  "  all  such  expenses  as  **  he  or 
they  should  be  put  unto  in  or  about  the  making  of  such  sale  or 
sales,  or  by  reason  of  the  non-payment  or  the  procuring  payment  of 
the  said  sum  of  400/.  and  interest,  or  any  part  thereof,  or  in  any- 
wise relating  thereto ;  and  after  such  payment  as  aforesaid,  then  to 
reimburse  themselves  and  himself  the  said  principal  sum  of  400Z. 
and  all  interest  which  should  have  accumulated  on  account  thereof, 
or  so  much  thereof  as  should  then  remain  due  and  owing,  and  pay 
the  residue,  if  any,  of  the  money  to  arise  by  such  sale  or  sales  to 
the  said  Benjamin  Walker,  his  executors,  administrators,  and 
assigns."  The  indenture  also  contained  a  declaration  by  the  said 
Thomas  Hind  and  William  Hill,  that  the  said  sum  of  400Z.  was 
advanced  by  them  out  of  moneys  in  their  hands  on  a  joint  account 
^between  them ;  and  that  if  either  of  them  should  die  while  all  or  [  *dSi  ] 
any  part  of  the  said  principal  sum  of  400/.,  or  any  interest  in  respect 
thereof  should  remain  due  and  owing  on  the  said  security,  the 
receipt  or  receipts  of  the  survivor  of  them  the  said  Thomas  Hind 
and  William  Hill,  and  the  executors  and  administrators  of  such 
survivor,  should  be  a  sufficient  discharge  or  discharges  for  the 
same. 

William  Hill  died  on  the  9th  of  August,  1847. 

Default  having  been  made  in  payment  of  the  said  sum  of  400/., 
Thomas  Hind,  in  exercise  of  the  said  power  of  sale,  caused  the  said 
lands  and  hereditaments  to  be  put  up  for  sale  by  auction. 

On  this  special  case  the  opinion  of  the  Court  was  sought,  whether 
he  could  make  a  good  title  in  fee  simple  to  the  said  hereditaments. 

Mr.  Bolt,  Q.C.,  and  Mr.  Han  kins  for  the  plaintiff,  the  surviving 
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Hind        mortgagee,  argued  that  a  good  title  could  be  made,  citing  Watson  v. 
PooLK.       Pearson  (1),  Townshend  v,  Wilson  (2). 

Mr.  De  Qex  for  the  purchaser. 

There  was  no  reply. 

Viob-Chancbllor  Sir  W.  Page  Wood  : 

Considering  this  question  upon  the  narrower  ground  of  the  power 
being  given  as  a  security  for  money  advanced  upon  a  joint  account, 
which  occasions  survivorship  as  between  the  mortgagees,  and  the 
power  of  dealing  with  the  proceeds  being  expressly  given  to  them- 
selves and  himself,  I  think  that  there  arises  a  sufficient  inference 
[  *385  ]  that  it  was  the  intention  *of  the  parties  that  this  liberty  to  sell 
(which  seems  to  be  the  more  correct  phrase  by  which  to  describe  it) 
should  be  given  to  the  same  persons  as  were  entitled  to  the  money, 
namely,  to  the  two  mortgagees  and  the  survivor  of  them. 

But  I  prefer  to  decide  the  case  upon  the  broader  ground,  that  this 
was  a  mortgage,  by  which  the  whole  fee  simple  and  the  legal 
dominion  over  it  were  vested  in  the  mortgagees,  and  the  mortgagor 
intended  to  give  them  the  power  of  dealing  with  the  estate  without 
the  danger  of  his  interfering  by  filing  a  bill  for  redemption.  For 
that  purpose  he  gave  them  full  power  of  barring  the  equity  of 
redemption,  and  making  the  legal  fee  simple  available  as  a  security 
to  the  same  extent,  and  in  the  same  manner  as  they  were  interested 
in  the  money  and  in  the  land,  both  of  which  would  go  to  the 
survivor. 


1856. 
March  14. 

Wood,  V.-C. 

[386] 


WEBB   V.   LED8AM(3). 

(1  Kay  &  J.  385—388  ;  S.  0.  1  Jur.  N.  S.  775.) 

Trustees  with  a  power  to  sell,  and  to  invest  the  proceeds  in  Government 
or  real  securities,  sold  the  estate,  and  received  only  part  of  the  purchase 
money,  but  executed  a  conveyance  to  the  purchaser,  on  the  back  of  which 
was  indorsed  a  receipt  for  the  whole  sum,  which  was  signed  hy  them  all. 
This  deed,  and  the  other  title  deeds,  they  retained  as  a  security  for  the 
unpaid  purchase  money  with  interest,  and  they  entered  into  a  written 
agreement  with  the  purchaser  that  the  deeds  should  remain  with  them  as 
such  security,  and  that  he  should,  if  required,  execute  a  proper  mortgage. 
This  agreement  was  signed  by  the  purchaser,  and  by  the  trustee  in  whose 
custody  the  deeds  were  placed.  Eight  years  afterwards  the  purchaser  paid 
the  principal  and  interest  of  his  debt  to  this  trustee,  and  received  from  him 

(1)  76  R.  E.  689  (2  Ex.  581).  390,  52  L.  J.  Ch.  870,  48  L.  T.  801 ; 

(2)  18  R.  R  234  (3  Madd.  261).  In  re  Florvtr  and  Metropolitan  Board 

(3)  In  re  BfUamy  and  Metropolitan  of  Works  (1884)  27  Ch.  D.  592,  595,  53 
Board  of  Works  (1882)  24  Ch.  D.  387,  L.  J.  Ch.  955,  51  L.  T.  257. 
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the  deeds,  including  the  oonveyance  with  the  receipt  indorsed  :  Held,  that         Webb 
by  such  payment  the  purchaser  did  not  discharge  himself  of  his  liability  v. 

incurred  by  participation  in  the  breach  of  trust,  and  the  trustee  who       Lbosam. 
received  the  money  haviug  misapplied  it  and  absconded,  the  purchaser 
was  made  to  pay  it  oyer  again. 

Hugh  Hbrinshaw  devised  all  his  real  estate  to  three  trustees, 
Sheffield,  Webb,  and  Thomas  Herinshaw,  their  heirs  and  assigns,  in 
trust  to  sell  and  invest  the  proceeds  of  such  sale  upon  Government 
or  real  securities  for  purposes  mentioned  in  the  will,  and  he 
appointed  his  said  trustees  executors  of  his  will. 

In  1832  the  trustees  contracted  to  sell  certain  of  the  testator's 
real  estate  to  Ledsam,  for  1,500Z. ;  and  accordingly  ^indentures  of  [  *386  ] 
lease  and  release  were  executed  by  the  trustees  and  Ledsam,  whereby, 
in  consideration  of  1,500Z.  expressed  to  be  paid  to  the  trustees  by 
Ledsam,  they  conveyed  the  said  estate  to  Ledsam  in  fee,  and  a 
receipt  for  1,5002.  was  indorsed*  upon  the  deed,  and  signed  by  all 
the  trustees. 

Of  the  purchase  money,  5002.  only  was  in  fact  paid,  the  remaining 
1,0002.  being  left  unpaid  upon  security  of  a  deposit  of  the  title  deeds, 
including  the  said  conveyance,  with  Webb,  one  of  the  trustees,  and 
a  memorandum  of  agreement,  dated  the  27th  of  June,  1888,  which 
was  made  between  Ledsam  and  the  trustees,  and  was  signed  by 
Ledsam  and  Webb.  By  such  memorandum,  after  reciting  that  the 
three  trustees  had  on  that  day  advanced  to  Ledsam  the  sum  of 
1,OOOZ.,  and  that  Ledsam  had  deposited  the  title  deeds  relating  to 
the  said  estate  with  them,  in  order  to  secure  the  repayment  thereof 
with  interest  for  the  same  after  the  rate  of  42.  per  cent,  per  annum, 
Ledsam  agreed  and  declared  that  the  said  title  deeds  should  remain 
as  a  security  to  tbe  said  trustees  for  the  repayment  of  the  said  sum 
of  1,0002.  with  interest  for  the  same  after  the  rate  aforesaid,  and 
that  he  would,  if  called  upon  so  to  do,  execute  a  good  and  valid 
mortgage  to  the  said  trustees,  or  the  survivor  or  survivors  of  them, 
of  the  said  estate. 

In  the  year  1841  Ledsam  paid  the  sum  of  1,0002.,  together  with 
all  interest  due  in  respect  thereof,  to  Webb  (who  was  throughout 
tbe  acting  trustee  of  the  will),  and  thereupon  Webb  delivered  up 
to  Ledsam  the  title  deeds  including  the  said  conveyance.  Webb 
Itpplied  the  1,0002.  to  his  own  use,  and  absconded. 

The  persons  beneficially  interested  in  the  money  under  the  will 
of  Hugh  Herinshaw  filed  the  bill  in  this  suit  against  Ledsam  and 
the  trustees  other  than  Webb,  to  compel  Ledsam  to  make  good 
the  1,0002. 
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Wkbb  Mr.  Rolt,  Q.C.,  and  Mr.  Karslake  for  the  plaintiflfs. 


r. 
Lbdsam. 

[387  ] 


Mr.  W.  M.  James,  Q.C.,  and  Mr.  Simpson  for  the  defendant 
Ledsam : 

Ledsam  has  discharged  himself  from  liability,  by  paying  the 
money  to  one  trustee  and  taking  from  him  a  receipt  signed  by  all 
three. 

Mr.  Schomberg  for  another  defendant. 

Yiob-Ghangellor  Sir  W.  Page  Wood  : 

This  is  a  hard  case;  but  my  opinion  is  clearly  against  the 
defendant  under  the  circumstances  of  the  transaction.  Three 
trustees  had  power  under  a  will  to  sell  certain  property  and  to  invest 
the  money  on  Government  or  real  securities ;  but  they  had  no  power 
to  part  with  the  legal  estate  in  th^  property  and  to  receive  only  a 
portion  of  the  purchase  money,  and  to  leave  the  rest  in  the  hands 
of  the  purchaser  on  the  security  of  an  equitable  mortgage  by 
deposit  of  the  title  deeds,  and  an  agreement  by  the  purchaser  to 
execute  a  mortgage  of  the  property  when  required,  which  is  the 
course  they  actually  took.  The  purchaser  knew  that  he  was  dealing 
with  trustees  and  was  aware  of  their  powers,  and  knew  that  the 
purchase  moneys  left  in  his  hands  were  in  truth  allowed  so  to 
remain  by  the  trustees  as  trust  moneys,  in  contravention  of  their 
trust.  He  was,  therefore,  a  party  to  that  breach  of  trust  ab  initio, 
and  had  to  discharge  himself  from  the  liability  which  he  thereby 
incurred.  The  mode  in  which  he  attempted  to  do  this  was,  having 
executed  an  agreement  by  which  he  declared  that  he  had  deposited  the 
title  deeds  of  the  property  as  a  security  for  the  payment  of  the  unpaid 
purchase  money  to  the  three  trustees,  and  they  having  signed  a 
receipt  for  the  whole  of  the  purchase  money  on  the  back  of  the 
deed  by  which  the  estate  was  conveyed,  and  that  deed,  with  the 
[  *S88  ]  other  title  deeds,  having  been  allowed  *to  remain  in  the  hands  of 
one  of  the  trustees,  the  purchaser  paid  to  that  trustee  the  rest  of 
the  purchase  money,  and  obtained  the  title  deeds  from  him.  I 
must  admit  that  I  know  of  no  authority  for  holding  a  man  liable  to 
pay  over  again  purchase  money  which  he  has  paid  to  one  of  several 
trustees  upon  a  receipt  signed  by  them  all.  That  is  a  very  different 
case  from  a  person  having  in  hand  trust  moneys  upon  an  equitable 
mortgage  not  warranted  by  the  trust,  and  some  years  afterwards 
seeking  to  discharge  himself  by  paying  those  moneys  over  to  the 
trustee  who  has  the  custody  of  the  deeds,  and  obtaining  possession 
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of  the  deeds,  on  one  of  which  there  is  a  receipt  for  the  money 
indorsed,  which  is  signed  by  all  the  trustees.  One  of  the  trustees 
must  necessarily  have  the  custody  of  the  deeds,  and  I  cannot  hold 
that  by  such  payment  and  by  so  obtaining  possession  of  the  deeds 
from  the  trustee  the  defendant  has  discharged  himself  of  his 
liability  in  respect  of  the  trust  moneys  left  in  his  hands.  If  the 
trustees  had  conveyed  the  estate  to  the  defendant,  and  received  the 
purchase  money  from  him,  or  had  appeared  to  have  received  it,  and 
had  then  taken  a  reconveyance  of  the  legal  estate  upon  an  advance 
of  money  to  the  purchaser  by  way  of  mortgage,  that  would  have 
been  a  proper  proceeding,  and  the  purchaser  must  then  have 
obtained  a  reconveyance  of  the  legal  estate  from  all  the  trustees 
when  he  paid  off  the  mortgage.  That  was  the  only  proper  mode  of 
doing  it;  and  if  the  transaction  had  been  of  that  nature  this 
difficulty  could  not  have  occurred.  It  is  entirely  in  consequence  of 
the  original  breach  of  trust  that  the  loss  has  arisen. 


Webb 

r. 

Ledsam. 


HERVEY  V.  SMITH  (1). 

(1  Kay  &  J.  389—394 ;  S.  0.  hearing,  22  Beav.  299.) 

Where  the  defendant  had  obetructed  the  passage  of  smoke  from  flues 
used  by  the  plaintiffs  for  several  years,  but  their  right  to  which  was 
doubtful,  by  placing  tiles  upon  the  top  of  the  chimney  pots,  a  mandatory 
injunction  was  granted  upon  interlocutory  motion  to  compel  him  to  remoye 
thetUee. 

In  1889,  Thomas  Cubitt,  being  lessee  for  a  long  term  of  years  of 
a  piece  of  ground,  extending  from  Halkin  Street  West  to  Lowndes 
Street,  which  is  at  right  angles  therewith,  behind  the  corner  house 
at  the  junction  of  those  two  streets,  agreed  to  grant  a  building 
lease  of  that  part  which  fronted  Halkin  Street  West  to  Fulton ;  and 
it  was  agreed  that  the  side  wall  of  the  house  to  be  built  by  Fulton 
adjoining  the  portion  of  the  land  reserved,  and  which  fronted  to 
Lowndes  Street,  should  be  built  as  a  party  wall,  half  its  thickness 
being  upon  the  land  demised,  and  half  upon  the  land  reserved. 
Fulton  accordingly  built  the  house,  No.  7,  Halkin  Street  West,  and 
built  the  party  wall  as  agreed,  and  made  two  flues  in  it,  as  the  bill 
alleged,  for  the  use  of  any  dwelling-house  which  might  afterwards 


(1)  AUtn^.8eelcham(\^n)nGh.T>, 
790,  48  L.  J.  Ch.  611,  41  L.  T.  260. 
At  the  hearing  of  JTervey  y.  Smith,  re- 
ported in  22  Beay.  299,  the  plaintiff's 
rig^t  to  the  use  of  the  flues  was 
established,  and  it  was  held  that  the 


defendant  purchased  his  lease  with 
constructive  notice  of  the  easement. 
It  will  be  convenient  to  retain  the 
report  of  the  hearing  in  its  proper 
place  among  the  oases  from  22  Beay. 
— O.  A.  S. 


1865. 
Ifareh  19. 

Wood,  V.-C. 

[389] 
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Hebvet      be  built  upon  tbe  reserved  land;   and  in   August,  1889,  Oubitt 
Smith.       granted  him  a  lease  of  the  house  so  built  for  eighty  years. 

In  1844,  Cubitt  built  upon  the  reserved  land  the  house,  No.  12, 
Lowndes  Street,  part  of  which  was  against  the  said  party  wall,  and 
the  flues  therein  were  made  use  of  for  the  fire-places  in  the  butler's 
pantry  and  store-room ;  and  he  thereupon  paid  Fulton  a  sum  of 
money  for  tbe  use  of  such  party  wall  and  flues. 

By  an  indenture  of  lease,  dated  the  8th  of  December,  1845, 
Cubitt  demised  No.  12,  Lowndes  Street  to  the  Marquis  of  Bristol, 
for  seventy-four  years  and  a  half  from  the  29th  of  September  then 
last,  and  this  lease  the  Marquis  of  Bristol  assigned  to  the  plaintifs. 

The  defendant,  about  two  years  ago,  became  the  assign  of  the 
lessee  from  Fulton,  for  twenty-one  years  from  1848,  of  the  other 
house  in  Halkin  Street  West 
[  S90  ]  In  February  last,  the  defendant  obstructed  the  passage  of  smoke 

from  the  two  flues  in  the  so-called  party  wall  by  placing  tiles  upon 
the  top  of  the  chimney  pots ;  and  the  plaintiffs,  after  some  corre- 
spondence, filed  this  bill  against  him  for  an  injunction  to  restrain 
the  defendant,  his  servants,  agents,  and  workmen,  from  bricking  up, 
or  cementing  over,  or  in  any  other  manner  obstructing  or  stopping 
up,  and  from  continuing  to  obstruct  or  stop  up  the  before-mentioned 
flues,  or  either  of  them,  or  any  part  or  parts  thereof,  and  from 
preventing  the  smoke  arising  from  the  stoves  or  fire-places  in  the 
said  butler's  pantry  and  in  the  said  store-room  in  the  said  house. 
No.  12,  Lowndes  Street,  ascending  up  and  escaping  out  of  such 
flues  or  either  of  them,  and  from  doing  any  other  act,  matter,  or 
thing  whereby  or  by  means  whereof  such  flues  or  either  of  them, 
or  the  use  and  enjoyment  of  such  flues  or  either  of  them,  might  be 
injured  or  interfered  with,  and  from  permitting  the  brickwork  and 
cement,  or  other  materials  which  he  had  placed  or  caused  to  be 
placed  upon  the  said  chimney  pots  on  the  tops  of  the  said  flues,  or 
any  part  of  such  brickwork  or  cement  or  other  materials  to  remain 
thereon. 

This  was  an  interlocutory  motion  for  an  injunction. 

Evidence  was  given  on  the  part  of  the  defendant  to  make  out  that 
the  wall  in  question  was  not  a  party  wall,  that  there  was  a  window 
in  it,  and  that  it  was  not  of  the  proper  thickness ;  and  that  the 
flues  were  so  placed  in  the  wall  that  two-thirds  of  their  width 
were  in  that  half  of  the  thickness  of  the  wall  which  was  on  the 
defendant's  side,  and  the  other  one-third  in  that  half  which  was 
on  the  side  of  the  plaintiffs. 
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Mr.  BoU,  Q.C.,  and  Mr.  Fielding  Nalder  for  the  plaintiflfs :  Hervbt 

The  right  to  the  party  wall,  bo  far  as  it  Blands  on  the  *land  of  Smith. 

the  plaintiiBb,  belongs  to  them :  Matts  v.  Hawkins  (1).     [They  also  '•  *^^^  -' 
cited  Bankin  v.  Huskisson  (2).] 

Mr.  Southgate  for  the  defendant  [denied  that  the  wall  was  a 
party  wall,  and  claimed  to  have  purchased  the  lease  without  notice 
of  the  alleged  easement]. 

No  reply.  [  392 1 

Yice-Ghancellob  Sir  W.  Page  Wood: 

I  think  that  upon  the  evidence  before  me  I  am  bound  to  grant  the 
injunction  in  the  terms  of  the  notice  of  motion. 

With  respect  to  the  mandatory  part  of  the  order,  I  cannot 
conceive  a  case  more  analogous  to  that  of  Robinson  v.  Lm-d  Byron  (3). 
A  most  simple  and  summary  act  has  been  done  by  the  defendant, 
which  can  as  easily  be  remedied.  He  has  put  tiles  on  the  tops  of 
chimneys,  which  can  be  taken  off  again.  If  either  of  the  chimneys 
had  happened  to  be  that  of  the  kitchen  or  parlour  fires,  no  one  could 
doubt  that  this  Court  would  interfere  if  there  were  a  question  to  be 
decided  at  the  hearing.  The  chimneys  in  question  are  only  of  a 
store-room  and  pantry,  but  the  plaintiffs  having  enjoyed  the  use  of 
them  for  ten  years  they  are  not  to  be  stopped  up  in  this  summary 
manner  so  as  to  occasion  this  inconvenience  to  them.  Several 
questions  have  been  raised  which  may  be  of  importance  at  the 
hearing,  but  there  is  positive  evidence  that  the  wall  in  which  these 
flues  are  placed  was  built  as  a  party  wall  *about  the  time  that  [  *3^3  ] 
Gubitt  demised  it  to  Fulton,  and  that  it  was  built  for  the  express 
purpose  of  being  a  party  wall,  and  the  flues  were  constructed  to  be 
used  for  the  house  in  Lowndes  Street,  and  five  years  afterwards 
Gubitt,  on  building  the  house,  No.  12,  Lowndes  Street,  paid  Fulton 
money  for  the  use  of  the  party  wall  and  the  two  flues. 

A  question  of  law  arises  whether  this  is  a  party  wall  within 
the  meaning  of  the  Building  Acts,  upon  which  the  defendant  has 
endeavoured  to  throw  some  doubt,  though  his  witnesses  have  not 
given  distinct  evidence  to  that  effect.  But  even  if  I  should  have 
doubts  on  that  point,  from  the  thickness  of  the  wall  and  the  fact 

(1)  14  B.  B.  695  (5  Taunt.  20).  (3)  1  Br.  0.  0.  587. 

(2)  33  B.  B.  86  (4  Sim.  13). 
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Hervby  of  there  being  a  window  in  it,  there  still  remains  a  qnestion 
Smith.  whether  it  may  not  be  in  some  sense  a  party  wall,  as  one-half 
of  the  land  on  which  it  was  built  was  demised  and  the  other 
reserved  by  Gubitt,  and  therefore  one-third  of  the  flues  woald 
belong  to  the  plaintiffs;  and  putting  a  tile  over  the  whole  must 
be  a  trespass  as  to  the  stoppage  of  one-third  of  the  smoke. 

Then  there  is  also  an  equitable  question.  If  it  is  proved  that 
these  flues  were  constructed  for  this  very  purpose  by  Fulton,  and 
that  he  afterwards  sold  for  a  valuable  consideration  the  right  of 
using  them,  a  portion  of  them  being  within  his  own  half  of  the 
wall  and  a  portion  in  that  part  which  stands  on  the  adjoining 
land,  a  question  arises,  whether  in  equity,  another  person  having 
incurred  the  expense  of  building  a  house  on  the  other  side  of  and 
against  this  wall,  even  if  it  had  all  belonged  to  Fulton,  he  having 
allowed  this  to  be  done,  the  case  does  not  come  within  the 
numerous  class  of  which  The  East  India  Company  v.  Vincent  (1)  is 
an  example,  where  persons  who  have  allowed  building  operations  to 
go  on  in  their  presence  without  objection,  are  not  afterwards 
[  *394  j  permitted  *to  recall  rights  which  may  have  been  thus  acquired, 
and  privileges  which  they  have  permitted  thus  to  become  equit- 
able rights.  This  question  must  be  put  in  a  proper  course  of 
investigation. 

A  further  point  suggested  was  as  to  the  defendant  being  a  pur- 
chaser for  value  without  notice.  He  bought,  in  1852,  the  lease 
made  by  Fulton  to  Lady  Harrington.  The  question  of  notice  con- 
cerning the  right  to  an  easement  is  like  those  cases  in  which 
notice  of  possession  by  a  tenant  of  land  is  notice  of  the  terms  of 
his  holding.  I  think  that  there  is  sufficient  doubt  upon  this  point 
to  enable  me  to  say  that  the  right  ought  not  to  be  summarily 
interrupted  until  the  point  is  determined.  The  defendant  had  two 
chimney  pots  on  the  top  of  his  house  which  were  continually 
smoking,  and  had  been  in  use  since  1844,  and  the  question  is, 
whether  he  had  not  such  notice  of  the  right  of  the  plaintifilB  as  to 
put  him  upon  inquiry,  and  whether  he  was  not,  therefore,  affected 
by  all  the  equities  which  affected  his  vendor. 

I  think  that  there  is  such  a  possibility  of  there  being  legal  smd 
equitable  rights  to  be  determined  in  this  case  as  to  enable  me  to 
decide  that  the  defendant  must  not  summarily  put  an  end  to  the 
enjoyment  of  this  easement  by  the  plaintiffs. 

The  order  must  follow  the  form  in  Robinson  v.  Lord  Byron  (2). 
(1)  2  Atk.  83.  (2)  1  Br.  0.  0.  687. 


Yoi».  cm.] 
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Injunction  to  restrain  the  defendant,  his  servants,  agents,  and      Hbbyet 
workmen  from  doing  any  act  to  prevent  the  smoke  from  arising       smith. 
from  the  stoves  or  fire-places  in  the  said  butler's  pantry,  &c. 
(following  the  terms  of  the  prayer). 


GILL  V.  EAYNEE. 

(1  Kay  &  J.  395—398.) 
[Obsolete  procedure  by  motion  for  decree.] 


1855. 
Mareh  28. 
Ajfril  18. 


HOEN  V.  The  KILKENNY  and  GREAT  SOUTHERN 
AND  WESTERN  RAILWAY  COMPANY  (1). 

(1  Kay  &  J.  399—113;  S.  C.  24  L.  J.  Ch.  241 ;  3  W.  E.  226 ;  24  L.  T.  0.  S.  292.) 

Pending  a  suit  by  shareholders  of  a  Company  on  behalf  of  themselves 
and  all  other  shareholders  except  the  defendants,  against  the  Company  and 
its  directors,  seeking  to  be  relieved  from  calls  as  improperly  made,  and 
after  an  interim  injunction  restraining  further  proceedings  for  such  calls 
upon  payment  of  their  amount  into  Court,  the  solicitors  of  the  Company 
and  of  the  directors  in  the  suit,  who  were  cognisant  of  the  transactions  of 
which  the  bill  complained,  commenced  an  action  against  the  Company  and 
allowed  them  to  submit  to  judgment  by  default  for  the  balance  of  their 
bill  of  costs,  and  upon  a  return  of  nulla  bona  proceeded  by  sci,  fa,  against 
the  plaintiffs :  Held,  that  the  solicitors  were  properly  made  defendants  by 
amendment ;  and  the  Court,  inferring  from  the  evidence  that  it  was  an 
object  of  the  action  to  prevent  the  prosecution  of  the  suit,  restrained  them 
until  the  hearing  of  the  cause,  from  proceeding  on  the  set,  fa,  against  the 
plaintiffs,  or  any  other  person  on  whose  behalf  the  bill  was  filed ;  and 
refused  to  put  plaintiffs  upon  terms  of  giving  judgment  to  the  extent  of 
their  debt. 

Such  conduct  on  the  part  of  a  creditor  is  an  improper  exercise  of  his 
rights,  and  amounts  to  constructive  fraud,  within  the  prindple  of  Taylor  v. 
Hughes  {2). 

The  Court  will  not  allow  a  person,  claiming  to  be  a  creditor,  to  proceed 
on  behalf  of  one  of  the  parties  litigant  in  a  suit,  to  determine,  as  between 
such  parties,  by  hostile  proceedings  dehors  the  suit,  the  rights  which  are 
the  subject  of  the  original  litigation. 

The  original  bill  was  filed  in  1854  by  three  of  the  shareholders 
of  the  Company,  on  behalf  of  themselves  and  all  other  shareholders 
except  the  defendants,  against  the  Company  and  its  directors.  It 
stated,  that,  by  the  Company's  Act,  the  number  of  shares  into 
which  the  capital  was  to  be  divided  was  limited  to  11,250,  and  the 
amoant  of  each  share  to  201. ;  bat,  at  the  time  of  the  passing  of 


(1)  Lee  V.  TJie  Bude  and  Torrington 
Junction  Rail,  Co.  (1871)  L.  E.  6  C.  P. 
576,  581,  40  L.  J.  C.  P.  285,  24  L.  T. 

B.B. — VOL.  cin. 


1855. 
Jan.  25,  26. 

Wood,  V.-C. 

[399] 


827 ;  EscoU  v.  Oray  (1878)  47  L.  J.  C.  P. 
606,  607,  39L.  T.  121. 

(2)  69  B.  B.  219  (2  Jo.  &  Lat.  24). 
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HoBN  the  Act,  the  Parliamentary  contract  had  been  execated  for  440,000/. 

Thb  capital,  or  17,600  shares  of  25Z.  each ;  that  the  directors,  of  their 

^^^G^S?  ^^^  authority,  and  without  the  knowledge  of  the  plaintiffa  and 

souTHBRN  the  general  body  of  the  subscribers,  withdrew  the  whole  of  6,350 

AND 

Wbstesn     shares,  being  the  excess  of   the  17,600  shares  over  the  11,250 
Railway  Co.  gjjj^j.gg  limited  by  the  Act,  exclusively,  from  the  shares  originally 
subscribed  for  by  themselves,  and  only  entered  themselves  in  the 
register  as  shareholders  for  the  remaining  number  of  their  shares, 
each  reduced  in  amount  from  251.  to  20{.,  upon  which  alone  the 
deposit  of  11.   10s.  was  paid, — the  deposit  upon  the  withdrawn 
shares  either  not  having  been  paid,  or  being  returned  at  the  time 
when  the  shares  were  withdrawn ;  whereas  the  plaintiffs  and  the 
other  subscribers  not  so  favoured  were  all  entered  in  the  register 
[  *400  1      as  shareholders  *for  the  whole  of  the  original  shares,  reduced, 
however,  from  251.  to  20Z.     The  bill  further  stated  that,  the  direc- 
tors having,  as  they  alleged,  expended  nearly  22,000i.  on  behalf  of 
the  Company,  which,  in  consequence  of   the  deposit  of   IL   10s. 
having  been  only  paid  on  11,250  shares  and  not  also  on  the  6,350 
withdrawn  shares,  they  were  unable  to  meet,  had  made  three  calls 
on  the  11,260  shares  ;  and  it  charged,  that  the  making  such  calls 
was,  under  the  circumstances,  an  improper  exercise  of  the  powers 
of  the  directors,  inasmuch  as,  if  they  had  discharged  their  duty  in 
enforcing  the  payment,  or  not  returning  the  deposit  of  II.  lO^.  per 
share  upon  all  the  original  shares,  no  call  would  have  been  neces- 
sary.    The  bill  further  charged,  that  the  directors  threatened  to 
sue  the  plaintiffs,  and  many  of  the  other  subscribers,  for    the 
amount  of  all  the  three  calls  upon  the  whole  number  of  the  shares 
originally  subscribed  for  by  them,  and  prayed  that  it  might  be 
declared,  that,  on  the  passing  of  the  Act,  not  only  ought  the  shares 
subscribed  for  in  the  Parliamentary  contract  to  have  been  reduced 
in  amount  from  25Z.  to  20Z.  each,  but  the  number  of  shares  for 
which  each  subscriber  signed  the  contract  ought  to  have    been 
reduced  in  the  proportion  of  17,600  to  11,250,  so  that  the  benefit 
of  the  reduction  effected  by  the  Act  might  be  shared  by  all  the 
subscribers,  as  near  as  possible,  pro  rata,  in  proportion  to   the 
number  of  shares  originally  subscribed  for  by  them ;  and  that  it 
might  be  declared  that  the  calls  were  illegal  and  void,  or  that  they 
ought  not  to  be  enforced  until  the  deposits  upon  the  withdrawn 
shares  had  been  paid  to  the  Company  with  interest ;  and  that  the 
Company  and  the  directors  might  be  restrained  from  enforcing  the 
payment  of  such  calls,  and  from  making  any  new  call  upon   the 
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shareholders  until  the  deposits  upon  the  withdrawn  shares  had        Hobn 
been  paid.     The  bill  also   prayed,  that  the  directors  might  be         thk 
decreed  to  make  good  part  of  the  funds  of  the  Company,  expended,    ^^{^^2S: 
as  *the  bill  alleged,  in  unsuccessful  applications  to  Parliament,     Southern 
against  the  wishes  of  the  plaintiffs   and   the  great  body  of  the     Westbbn 
shareholders,  who  had  been  excluded  by  the  directors  from  taking       r  «.^,  -.    ' 
part  m  the  transactions  of  the  Company,  and  to  indemnify  the 
Company  against  the  unpaid  portion  of  the  expenses  incidental  to 
such  appUcations. 

The  Company  having  commenced  actions  against  the  plaintiffs 
for  the  amount  of  the  calls,  in  respect  of  which  the  bill  prayed 
relief,  the  plaintiffs  moved  for  an  injunction  to  stay  execution;  and 
by  an  order  made  in  July,  1854,  the  injunction  was  granted,  upon 
the  plaintiffs  paying  the  amount  of  such  calls  into  Court ;  and  the 
motion  was  ordered  to  stand  over  until  the  hearing. 

Some  months  after  this  order  was  made,  and  after  the  plaintiffs 
had  paid  the  amount  of  their  calls  into  Court,  Messrs.  Edwards, 
Radcliffe  and  Davies,  the  solicitors  of  the  Company,  commenced  an 
action  against  the  Company  for  4,4171.  Ss.  lOd.,  the  alleged  balance 
of  their  bill  of  costs ;  and  having  recovered  judgment  by  default, 
served  the  plaintiffs,  in  January,  1855,  with  notices  of  intended 
application  to  the  Court  of  Common  Pleas,  for  rules  to  show  cause 
why  writs  of  scire  facias  on  the  judgment  should  not  issue  against 
the  plaintiffs,  as  shareholders  of  the  Company,  to  satisfy  the 
solicitors,  in  the  amount  of  their  judgment,  to  the  extent  of  shares 
in  the  capital  of  the  Company  not  paid  up. 

It  appeared  that  Messrs.  Edwards  &  Co.  were  the  solicitors  of  the 
Company  and  of  the  directors  in  the  suit,  and  had  acted  as  solicitors 
of  the  Company  from  its  formation ;  that  their  bill  of  costs  was  upon 
a  current  account,  extending  from  1847  to  1854,  and  that  a  part  of 
it  was  for  costs  incurred  in  the  unsuccessful  applications  to  Parlia- 
ment in  respect  of  which  the  plaintiffs  by  the  original  bill  sought 
relief.  It  did  not  appear  that  the  solicitors  had  taken  any  ^measures  [  *402  ] 
to  obtain  payment  of  their  bill  of  costs  previously  to  the  order  of 
July,  1854. 

Upon  being  served  with  the  notices,  the  plaintiffs  amended  their 
bill  by  making  Edwards,  BadcUffe,  and  Davies,  defendants,  stating 
such  of  the  matters  above  mentioned  as  had  occurred  since  the  filing 
of  the  bill,  and  charging  that  the  judgment  had  been  recovered,  and 
the  notices  served,  in  collusion  with  and  for  the  purposes  of  the 
Company  and  directors,  and  that  the  judgment  ought  to  be  considered 

10—2 
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Horn        as  fraudulent  against  the  plaintiffs  ;  and  they  prayed  that  the  bill 
The         ^^  ^OB^B  ^^  ^^^  defendants,  the  solicitors,  might  be  taxed,  and  the 
and' G^EAT    ^^^^'^^  (^'  *"^y)  properly  chargeable  against  the  Company  ascertained 
SouTHEBN    and  paid;  and  that,  in  the  meantime,  the  defendants  might  be 
Western     restrained  from  taking  or  prosecuting  any  proceedings  at  law,  by 
Railway  Co.  ^^.j^  ^j  scire  facicu  or  otherwise,  on  or  in  respect  of  the  said  judg- 
ment against  the  plaintiffs,  or  the  other  persons  on  whose  behalf 
the  bill  was  filed. 

The  plaintiffs  now  moved  for  an  injunction  as  prayed  by  their 
amended  bill. 

The  affidavit  of  the  plaintiff  Horn,  in  support  of  the  motion, 
contained  the  following  passage — "The  said  defendants"  (the 
solicitors),  ''  acting,  as  I  verily  believe,  in  collusion  with  and  for 
the  purposes  of  the  Company  and  the  directors  thereof,  or  some  of 
them,  and  for  their  own  purposes,  and  with  the  view  of  further 
harassing  and  of  intimidating  us,"  the  plaintiffs,  "  and  unduly  to 
prevent  the  due  prosecution  of  this  suit,"  caused  the  plaintiffs  to 
be  served  with  notices  of  the  intended  applications  to  the  Court  of 
Common  Pleas. 

The  defendant,  Badcliffe,  by  his  affidavit  denied  that  the  judg- 
ment was  recovered  in  collusion  with  the  Company  or  the  directors, 
or  any  of  them ;  and  he  deposed  that  he  had  caused  execution  to 
[  *403  ]      be  issued  on  the  judgment  against  the  Company,  *and  to  be  delivered 
to  the  sheriff,  who  made  a  return  of  nulla  bona ;  and  that,  being 
unable  to  recover  the  amount  of  the  judgment  from  the  Company, 
he  had  been  advised  by  counsel  that  his  firm,  as  creditors  of  the 
Company,  had  a  clear  right  to  proceed  against  any  of  the  share- 
holders; and  that  he  accordingly,  ''without  any  communication 
with  the  Company  or  any  of  the  directors  thereof,"  gave  directions 
for  proceedings  to  be  taken  against  the  plaintiffs;  and  he   then 
proceeded   to   depose  thus,    '*  but  I  deny  that  I  did  so,  or  thai 
the  notice  referred  to  in  the  amended  bill  was  served  on  them  " 
(the  plaintiffs),  "or  either  of  them,  in  collusion  with  or  for  the 
purposes  of  the  Company  or  the  directors  thereof,  or  any  of  them, 
or  for  any  other  purpose  than  to  obtain  payment  of  the  money,  to 
which  (as  I  am  advised  and  believe)  my  said  firm  are  justly  entitled, 
and  a  very  large  portion  of  which  is  for  disbursements." 

Mr.  Bolt,  Q.C.,  and  Mr.  Amphlett,  in  support  of  the  motion, 
contended,  that,  as  to  so  much  of  the  costs  of  the  defendants,  the 
solicitors,  as  had  been  incurred  in  the  unsucessful  applications  to 


VOL.  cin.1         1855.    CH.     1  KA.Y  &  J.  403—407.  149 

Parliament,  the  body  of  the  shareholders  coald  not  properly  be  Horn 

charged:  Stevens  v.   The  South  Devon    Railway  Company (i),  The  xhk 

Oreat  Western  Railway  Company  v.  Rushout  (2),  Attorney-General  v.  ^JJ'q^^ 

The  Mayor,  dtc,   of  Wigan  (3) ;   and  as  to   so  much  (if  any)   of  Southbbn 

the  costs    as  was  properly  due  from   the  general  body  of    the  western 

shareholders,  the  case  was  within   the  principle    of    Taylor  v.  "'^^^^ 
Hughes  {4^).     ♦     ♦     ♦ 

Mr.  James,  Q.C.,  and  Mr.  Suirage  for  the  defendants,  (the       [  404  ] 
solicitors) : 

*    *   The  defendant's  affidavit  expressly  denies  that  there  has  been       [  405  ] 
any  collusion,  or  even  any  communication  between  the  solicitors 
and  the  directors ;  and  the  affidavit  of  the  plaintiff  is  merely,  that 
he  ''  verily  believes  "  there  has  been  collusion,  without  stating  any 
ground  for  his  belief.     *     ♦     ♦ 

The  Vigb-Chancbllob  directed  the  reply  to  be  confined  to  the  [  406  ] 
argument,  that  the  plaintiffs  should  be  put  upon  terms  of  giving 
judgment  to  the  extent  to  which  they  should  be  found  indebted ; 
observing,  that  in  Taylor  v.  Hughes  there  was  no  debt  as  against 
the  plaintiff,  who  had  ceased  to  be  a  shareholder  before  the  date  of 
the  contract  upon  which  the  judgment  was  recovered. 

Mr,  AmphUtt: 

The  principle  of  Taylor  v.  Hughes  is  applicable,  even  assuming 
that  by  the  decree  in  this  suit  the  plaintiffs  will  be  declared 
indebted  to  the  Company.  Besides,  the  Court  will  not  permit 
defendants  to  anticipate  its  decree  by  this  indirect  mode  of  pro- 
ceeding through  the  medium  of  third  parties. 

Yice-Changbllob  Sir  W.  Paob  Wood  : 

This  is  a  motion  for  an  injunction  to  restrain  the  defendants 
Edwards,  Radcliffe,  and  Davies,  the  solicitors  of  *the  defendants  to  [  •407  ] 
the  original  bill,  the  directors  of  the  Company,  from  proceeding  by 
scire  facias  against  the  plaintiffs,  who  are  shareholders  of  the  Com- 
pany, and  the  other  persons  whose  interests  they  represent ;  and  it 
is  contended  in  support  of  the  motion,  that  the  case  is  within  the 
principle  acted  upon  in  Taylor  v.  Hughes  (4). 

(1)  88  B.  B.  418  (13  Beav.  48).        (3)  101  B.  B.  592  (Kay,  268). 

(2)  90  B.  B.  87  (5  De  Q.  &  Sm.  290,  (4)  69  B.  B.  219,  233,  234  (2  Jo.  & 
309).  Lat.  24,  49,  50). 
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HoEN  Before  considering  whether,  upon  the  evidence,   this  case   is 

Th'b  brought  within  the  principle  of  Taylor  v.  Hughes^  I  ought  to 
^d'g^kS?  ^^^^^^  ^^^  argument  founded  upon  the  alleged  informality  of  the 
SouTHEKK  bill,  viz.  that  it  presents,  by  way  of  amendment,  an  entirely  new 
Western  equity  against  the  parties  who  have  been  made  defendants  to  the 
AiLWAY  o.  g^ujgjjjg^  bill  jn  my  Qpiuion,  the  amendments  only  follow  out  the 
equity  in  the  original  bill.  That  bill  alleges  two  grounds  for  relief. 
The  first  is,  that  the  plaintiffs  are  not  shareholders  to  the  extent 
insisted  upon  by  the  defendants  ;  because  the  shares,  for  which  the 
Parliamentary  contract  was  signed,  were  reduced  by  the  Act  of 
Parliament  from  17,600  to  11,250,  and  therefore  the  plaintiffs' 
shares  ought  to  be  reduced  in  the  same  proportion;  instead  of 
which,  the  defendants,  although  they  reduced  their  own  shares, 
put  the  plaintiffs'  names  upon  the  Company's  books  for  the  whole 
amount  for  which  they  had  signed  the  contract.  The  other  ground 
in  respect  of  which  the  plaintiffs  seek  relief  by  their  bill,  as  origi- 
nally framed,  is  this, — they  claim  to  have  disallowed  certain  costs, 
incurred  in  respect  of  applications  to  Parliament,  and  which,  they 
insist,  the  directors  cannot  deduct  out  of  the  funds  of  the  Company. 
Upon  this  latter  ground  of  relief  I  do  not  rely.  I  cannot  give  any 
weight  to  that  part  of  the  bill.  The  former  has  been  already  treated 
by  me  as  a  case  to  be  tried,  it  remaining  to  be  determined,  whether 
the  plaintiffs  are  liable  to  the  full  amount  of  their  shares,  or  only 
[  *408  ]  for  eleven-seventeenths  *of  them.  Such  being  the  case  made  by 
the  original  bill,  it  is  now  averred,  by  amendment,  ^that  the  solicitors 
of  the  original  defendants  have  caused  judgment  to  be  entered  up 
against  the  Company,  the  Company  submitting  to  that  judgment ; 
and  that  the  solicitors,  having  obtained  that  judgment  against  their 
own  clients  in  this  suit,  have  proceeded  by  sdre  facias  to  make  the 
plaintiffs  answerable  to  the  full  amount  of  their  unpaid  calls,  treat- 
ing them  as  shareholders  to  the  full  extent  to  which  they  appear  on 
the  Company's  list  to  be  shareholders.  Such  a  course  of  proceeding 
on  the  part  of  the  solicitors  would  interfere  with  one  of  the  main 
questions  in  the  original  suit,  and  if  shown  to  have  been  adopted  in 
collusion  with,  or  for  the  purposes  of  the  original  defendants,  the 
case  would  be  brought  within  the  principle  of  Taylor  v.  Htighes. 
The  Court  will  not  allow  a  person  claiming  to  be  a  creditor  to  pro- 
ceed on  behalf  of  one  of  the  parties  litigant  in  a  suit  to  determine, 
as  between  them,  by  hostile  proceedings  dehors  the  suit,  those  rights 
which  are  the  subject  of  the  original  litigation ;  and,  if  he  be  put  in 
motion  by  either  of  the  litigant  parties,  he  is  treated  as  one  of  ihem, 
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his  claim  as  a  creditor  is  disregarded,  he  is  considered  as  one  of  the        Hobk 
parties  to  the  suit,  and  is  only  entitled  to  such  relief  as  the  whole        xhe 
effect  of  the  suit  will  give  him.    For  these  reasons  I  am  opinion    J^^^^ 
that  the  solicitors  have  properly  been  made  defendants,  and  that  the    Southebn 
case  made  against  them  has  properly  been  introduced  into  this  bill     western 
by  amendment.  Railway  Co. 

I  come  now  to  the  question,  whether,  upon  the  evidence,  this  case 
is  brought  within  the  principle  of  Taylor  v.  Huglies.    In  Taylor  y. 
Hughen  the  charge  of  collusion  was  made  out  by  evidence  of  an 
express  arrangement  between  the  manager  and  the  creditors,  who 
in  consequence  of  that  arrangement  allowed  himself  to  be  put  in 
motion  in  the  proceedings  at  law,  being  promised  that  he  should 
retain  *all  his  rights  against  the  other  shareholders  (l).     Here  the       [  *^^^  1 
evidence  as  to  collusion  is,  in  effect,  that  the  firm,  who,  as  creditors 
of  the  Company,  are  plaintiffs  in  the  action,  are  also  the  solicitors 
of  the  directors,  the  original  defendants  in  this  suit.    They  were  the 
solicitors  of  the  directors  from  the  commencement  of  these  proceed- 
ings, in  fact,  before  the  Act  of  Parliament  was  applied  for ;  they 
were,  therefore,  cognisant  of  the  reduction  of  the  original  number 
of  shares,  and  of  the  proceedings  of  the  directors  in  that  matter,  and 
aware  of  all  the  questions  raised  in  the  suit.    Upon  the  institution 
of  the  suit,  their  duty,  as  solicitors  of  the  defendants,  would  be  by 
every  proper  means  to  enable  the  defendants  to  resist  the  plaintiffs* 
claim.    If  they  had  applied  to  other  creditors  of  the  Company,  and 
said,  "  We  wish  you  to  take  proceedings  in  this  matter ;  there  is 
litigation  going  on  against  our  clients  the  directors ;  some  of  the 
shareholders  are  behaving  ill,  and  suing  them  in  equity ;  we  will 
give  you  judgment  by  default  in  an  action  against  the  Company,  if 
you  will  proceed,  nominally,  against  the  Company  for  the  amount 
of  your  debt :  you  can  then  sue  whom  you  please,  and  it  would 
answer  the  purpose  of  the  directors  if  you  would  sue  those  share- 
holders who  are  acting  against  them  ;  " — ^if  such  a  communication 
had  taken  place  between  the  solicitors  and  third  persons,  creditors 
of  the  Company,  the  case  would  have  been  within  Taylor  v.  Hughes, 
although,  in  the  case  supposed,  not  a  word  had  been  said  to  the 
creditors  by  the  directors  themselves,   but  only  by  their  legal 
advisers.    Here  there  is  no  need  for  any  such  communication  :  the 
solicitors  unite  in  themselves  the  capacities  of  solicitors  to  the 
directors,  and  creditors  of  the  Company ;   there  is,  therefore,  no 
necessity  for  them  to  go  to  third  persons,  and  request  them,  as 
(1)  69  R  B.  228  (2  Jo.  &  Lat  38). 
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HoBN  creditors  of  the  Company,  to  institute  these  proceedings  for  the 

Thb  purpose  of  ^putting  a  stop  to  the  suit.     They  are  themselves 

^d^beIt  cr®<iitors,  and  have  only  to  exercise  their  own  powers,  as  creditors, 

Southern  of  doing  that  for  the  directors,  which,  if  the  creditor  had  been  a 

AND  , 

Westsbn     third  party,  they  might  have  asked  him  to  do. 
LWAY  CJo.      jj  ^^g  argued  for  the  defendants,  that  collusion,  and  even  com- 

[  •410  J 

munication,  with  the  directors,  is  expressly  denied  by  the  oath  of 
the  defendant  who  acted  in  the  proceedings  at  law.  In  reference 
to  that  argument,  however,  I  find  the  evidence  to  be  this :  One  of 
the  plaintiffs  by  his  affidavit  deposes  thus — "  I  further  say  that  the 
defendants  "  (the  solicitors)  "  acting,  as  I  verily  believe,  in  collusion 
with  and  for  the  purposes  of  the  Company  and  the  directors  thereof, 
or  some  of  them,  and  for  their  own  purposes,  and  with  the  view  of 
further  harassing  and  intimidating  us,  and  unduly  to  prevent  the 
due  prosecution  of  this  suit,"  caused  the  plaintiffs  to  be  served 
with  notices  of  the  intended  applications  to  the  Court  of  Common 
Pleas.  Now  the  form  in  which  that  clause  is  traversed  by  the 
affidavit  on  the  part  of  the  defendants,  is  very  remarkable.  The 
defendant  Badcliffe,  the  only  person  who  makes  an  affidavit  on  the 
subject, — after  deposing,  that,  being  unable  to  recover  the  amount 
of  his  judgment  from  the  Company,  he  was  advised  that  his  firm,  as 
creditors  of  the  Company,  had  a  right  to  proceed  against  any  of  the 
shareholders,  and  that  accordingly  he,  without  any  communication 
with  the  Company  or  any  of  the  directors,  gave  directions  for  pro- 
ceedings to  be  taken  against  the  plaintiffs — ^goes  on  to  traverse  the 
passage  I  have  read  from  the  plaintiffs'  affidavit  thus :  "  But  I 
deny  that  I  did  so,  or  that  the  notice  referred  to  in  the  amended 
bill  was  served  on  them  "  (the  plaintiffs)  "  or  either  of  them  in 
collusion  with  or  for  the  purposes  of  the  Company  or  the  directors 
thereof,  or  any  of  them,  or  for  any  other  purpose  than  to  obtain 
payment  of  the  money,  to  which  (as  I  am  advised  and  believe)  my 
said  firm  are  justly  entitled,  and  a  very  large  portion  of  which  *i8 
[  *4ii  ]  for  disbursements."  Now  it  is  very  remarkable,  that,  in  traversing 
the  plaintiff's  allegation,  the  defendant's  affidavit  omits  to  traverse 
the  clause  in  which  the  plaintiff  avers  that  the  object  of  the 
defendants  in  serving  the  notices  was  unduly  to  prevent  the  due 
prosecution  of  this  suit.  If  it  was  intended  to  admit  that  there  was, 
as  it  appears  that  there  was  in  fact,  on  the  part  of  the  creditors,  an 
intention  of  unduly  preventing  the  prosecution  of  this  suit,  I  regret 
that  the  defendant's  affidavit  should  go  on  to  deny  that  the  notice 
was  served  for  any  other  purpose  than  to  obtain  payment  of  the 
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money  to  which  his  firm  were  entitled.    I  shall  be  obliged  to  take        hobm 
the  defendant's  affidavit  as  admitting  the  averment  which  he  has        the 
thus  omitted  to  traverse,  and  as  covering  that  charge  only  which  he    j,^^  q^^t 
has  expressly  traversed.     It  was  said,  indeed,  in  the  course  of  the    Southern 
argoment,  that  the  omission  arose  from  some  misapprehension  as     Western 
to  whether  it  was  proper  to  state  in  an  affidavit  what  had  passed      ^^^^^ 
between  the  solicitors  of  the  plaintiffisi  and  these  defendants,  the 
facts  being  that  the  plaintiffs  were  selected  as  persons  with  whom  it 
would  be  fit  to  try  the  question,  they  representing  all  the  share- 
holders objecting  to  the  proceedings  on  the  part  of  the  directors  in 
respect  of  which  relief  was  sought  by  the  original  bill.    But  if  such 
were  the  facts,  the  explanation  amounts,  in  effect,  to  an  admission 
that  the  object  of  the  defendants,  the  solicitors,  in  procuring  a 
judgment  against  the  Company,  and  then  proceeding  by  scire  facias 
against  the  plaintiffs  alone,  was  in  truth  to  sue  every  shareholder 
who  complained  of  those  proceedings  on  the  part  of  the  directors  in 
respect  of  which  relief  is  sought  in  the  suit :   in  other  words,  it  is 
an  admission  of  the  averment  which  the  defendant's  affidavit  has 
omitted  to  traverse. 

The  facts,  therefore,  are  reduced  to  these :  the  defendants,  the 
solicitors,  had  a  bill  of  costs  against  the  Company,  upon  a  current 
account  extending  from  1847  to  1854,  and  until  *1854  they  were  [  *412  ] 
content  to  wait  without  payment.  In  1854  the  present  suit  was 
instituted  against  their  clients,  the  directors;  the  plaintiffs'  case 
being  that  the  defendants  (the  directors)  are  seeking  t9  charge 
them  with  more  than  they  ought  to  incur.  The  directors  dispute 
that,  and  thereupon  (as  the  plaintiffs  allege)  the  solicitors  advised 
that  the  directors  should  allow  them,  as  creditors  of  the  Company, 
to  recover  judgment,  nominally  against  the  Company,  by  default, 
and  then,  as  Lord  St.  Leonards  describes  it  in  Taylor  v.  Hughes  (l), 
*'  select  their  victims  from  the  contumacious  shareholders."  The 
defendant  Badcliffe,  it  is  true,  denies  communication  with  the 
directors  on  the  subject ;  and  I  will  take  his  affidavit  to  be  true  in 
that  respect.  I  will  assume  that  the  solicitors  have  never  had  a 
word  of  conversation  with  the  directors  on  the  subject.  Thus 
much,  however,  is  clear,  that  the  solicitors,  as  the  legal  advisers  of 
the  directors,  allowed  them  to  submit  to  judgment  by  default  in  an 
action  in  which  the  solicitors,  combining  in  themselves  the  character 
of  legal  advisers  of  the  directors  and  creditors  of  the  Company, 
were  plaintiffs,  and  then  did  in  fact  select  as  their  victims  those 
(1)  69  B.  E.  233  (2  Jo.  &  Lat.  49). 
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who  opposed  the  views  of  the  directors.  I  cannot  consider  that  to 
be  a  course  which  this  Court  will  regard  as  a  just  exercise  of  the 
legal  rights  of  a  creditor. 

In  reference  to  the  question  whether  the  plaintiffs  should  not  be 
put  upon  the  terms  of  giving  judgment  on  the  scire  facias  to  the 
extent  to  which  they  may  be  found  indebted  to  the  Company,  I 
think  that  such  an  order  would  not  be  just,  because  it  would  be 
allowing  the  defendants,  the  directors,  to  vary  their  position  and 
rights  in  relation  to  the  plaintiffs  through  the  medium  of  a  third 
party  brought  in  to  assert  their  rights.  The  solicitors  are  not  to 
be  deprived  of  their  remedies,  or  to  have  to  wait  for  what  is  their 
*due ;  but  a  call  may  be  made  for  the  satisfaction  of  their  debt,  or 
execution  taken  out  against  other  parties,  or  some  other  course 
might  be  adopted  which  it  is  not  for  me  to  suggest. 

The  injunction  must  be  granted  to  restrain  the  defendants,  the 
solicitors,  from  prosecuting  their  right  under  the  scire  facias  against 
the  plaintiffs,  or  any  other  person  on  whose  behalf  the  bill  was 
filed,  until  further  order. 


1865. 
March  2a 


In  re  HUNGERFORD. 

(1  Kay  &  J.  413—416.) 

Costs  of  incumbrancers  served  on  petition  for  reinvestment  in  land  of 
money  paid  into  Court  under  the  Lands  Clauses  Consolidation  Act,  1845. 

[The  modem  practice  is  stated  in  In  re  Oore  LangUnCs  Estates  (1875)  L.  R.  10 
Ch.  328,  44  L.  J.  Ch.  405,  32  L.  T.  785.] 
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SWALLOW  V.  BINN8(1). 

(1  Kay  &  J.  417—437  ;  S.  C.  1  Jur.  N.  S.  843.) 

By  a  voluntary  settlement,  expressed  to  be  made  in  consideration  of 
natural  love  and  affection  for  settlor's  son  G.  and  daughters  M.  and  £., 
property  was  settled  in  trust  for  settlor  for  life,  with  remainder,  as  to  part, 
in  trust  for  G.  for  life,  and  after  his  decease  in  trust  for  all  G.*8  children 
which  might  be  living  at  the  time  of  his  decease,  as  tenants  in  common ; 
and  if  G.  should  have  but  one  such  child,  then  for  such  only  child ;  the 
share  of  every  such  child  to  be  vested  at  twenty-one,  or,  if  a  daughter,  at 
twenty-one  or  marriage;  with  proviso  for  survivorship  if  more  than  one 
child  of  G.,  and  any  of  them  being  a  son  should  die  under  twenty-one,  or 
being  a  daughter  under  twenty-one  without  having  been  married ;  and  in 
case  all  such  of  G.'s  children  as  were  sons  should  die  under  twenty-one, 
and  all  such  of  them  as  were  daughters  under  that  age  without  hairing 
been  married,  then  over ;  and  as  to  other  parts  of  the  property,  in  trust  for 
(1)  In  re  Knowlea  (1882)  21  Ch.  D.      422,  435,  55  L.  J.  Ch.  4,  53  L,  T.  169; 

806,  810,  51  L.  J.  Ch.  851, 47  L.  T.  161 ;      Leader  v.  Duffey  (1888)  13  Appi  Oaa. 

Wakefield  v.  Maffet  (1885)  10  App.  Cas.      294,  301,  58  L.  J.  P,  C.  13,  59  L.  T.  9. 
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M.  for  life,  and  after  her  decease  for  all  her  children,  who  being  sons  should      Swallow 
attain  twenty-one,  or  being  daughters  should  attain  that  age  or  be  married,  r. 

in  such  manner  and  form,  and  in  such  shares  and  proportions  and  subject  Binnb. 
to  such  clauses  of  survivorship,  ftc,  as  before  declared  with  respect  to  G.'s 
children ;  and  as  to  a  third  part  of  the  property  upon  trusts  for  E.  and  her 
children,  similar  to  the  trusts  for  M.  and  her  children:  Held,  that  the 
itistrument»  though  voluntary,  was  within  the  rule  in  Emperor  v.  Eol/e(l) ; 
and  that,  having  regard  to  the  terms  of  the  limitation  over,  after  the  trusts 
for  G.'s  children,  and  notwithstanding  the  different  form  in  which  the  trusts 
for  the  children  of  M.  and  E.  were  expressed,  two  children  of  G.  who  attained 
twenty-one,  and  subsequently  died  in  his  lifetime,  took  vested  and  trans- 
missible interests  equally  with  those  of  G.*s  children  who  survived  him. 

NathanibIi  Binks,  by  an  indenture  expressed  to  be  made  in 
consideration  of  natural  love  and  affection  for  his  children  George 
Binns,  Mary  the  wife  of  Watts  Wrigley,  and  Elizabeth  the  wife  of 
Joseph  Saunderson,  and  bis  grandchild  Ruth  Binns,  the  daughter 
of  his  son  Richard  Binns  then  deceased,  settled  real  and  personal 
estate  in  trust  for  himself  for  life,  and  it  was  thereby  declared  that 
the  trustees  should  after  his  decease  stand  seised  and  possessed  of 
a  part  of  the  real  estate,  called  Pickwood  Scarr,  and  of  1,000/.,  part 
of  the  personalty,  upon  trust  for  George  Binns  and  his  assigns 
during  his  life,  and  after  his  decease  upon  trust  to  sell  the  estate 
called  Pickwood  Scarr,  and  to  stand  possessed  of  the  proceeds  of 
the  sale  and  of  the  1,000/.  upon  trust,  as  follows  :  "  In  trust  for  all 
and  every  of  the  children  of  the  said  George  Binns  *which  may  be  t  **^®  J 
living  at  the  time  of  his  decease  or  born  alive  in  due  time  after- 
wards, equally  to  be  divided  amongst  them  share  and  share  alike ; 
and  if  the  said  George  Binns  shall  have  but  one  such  child,  then 
for  such  only  child  ;  the  share  or  interest  of  every  such  child  being 
a  son  or  sons  to  be  vested  at  his  age  of  twenty-one  years,  and  the 
share  or  interest  of  every  such  child  being  a  daughter  or  daughters 
to  be  vested  at  that  age  or  on  the  day  of  her  marriage  (with  lawful 
consent),  whichever  shall  first  happen,  to  be  paid  and  transferred 
at  the  said  age  or  time,  unless  the  same  shall  happen  in  the  life- 
time of  the  said  George  Binns,  and  in  such  case  to  be  paid  and 
transferred  immediately  after  his  decease ;  provided  always  and  it 
is  hereby  declared  and  agreed  by  and  between  the  parties  to  these 
presents,  that  if  there  shall  be  more  than  one  child  of  the  said 
George  Binns,  and  any  of  them  being  a  son  or  sons  shall  die  under 
the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters  shall 
die  under  that  age  without  having  been  married,  then  and  in  such 
case,  as  well  the  original  share  hereby  intended  for  every  such 
child  so  dying  as  aforesaid,  as  also  the  share  or  shares  which  by 

(1)  1  Yes.  Sen.  208. 
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Swallow  virtue  of  this  present  clause  shall  have  survived  or  accrued  to  him, 
BiNNs.  her,  or  them  respectively,  shall  from  time  to  time  go,  accrue,  and 
belong  to  the  survivors  and  survivor  and  others  and  other  of  such 
children,  and  as  far  as  circumstances  will  permit  shall  vest  in  and 
be  paid  to  him,  her,  or  them  (if  more  than  one),  in  equal  shares 
and  proportions,  at  such  time  or  times  and  in  such  manner  as  is 
hereinbefore  declared  concerning  his,  her,  or  their  original  share 
or  shares  of  and  in  the  said  trust  moneys  and  premises,  and  the 
interest,  dividends,  and  annual  produce  thereof.  And  it  is  hereby 
declared  and  agreed,  that  the  said  "  trustees  "  shall  stand  and  be 
possessed  of  and  interested  in  the  said  trust  moneys  and  premises, 
upon  trust,  to  pay  and  apply  the  interest,  dividends,  and  annual 
produce  of  the  respective  shares  therein  of  the  said  children,  after 
[  **19 1  the  decease  of  the  said  *6eorge  Binns,  for  and  towards  their  main- 
tenance and  education,  until  their  respective  shares  shall  become 
payable  or  transferable,  or  to  pay  and  apply  so  much  of  such 
interest,  dividends,  and  annual  produce  as  the  said  "  trustees  ''shall 
in  their  discretion  think  fit.  And  in  case  the  whole  of  the  interest, 
dividends,  and  annual  produce  of  any  child's  share  shall  not  be 
applied  for  his  or  her  maintenance  and  education,  then  the  surplus 
thereof  shall  >{rom  time  to  time  be  laid  out,  when  the  same  shall 
amount  to  a  competent  sum,  on  real  or  landed  security,  at  interest, 
in  the  names  or  name  of  the  said*'  trustees,  -'who  shall  be  possessed 
thereof  upon  and  for  such  and  the  same  trusts,  intents,  and  pur- 
poses as  are  herein  contained  concerning  the  share  from  which 
such  surplus  of  interest,  dividends,  or  annual  produce  shall  arise, 
or  as  near  thereto  as  the  circumstances  of  the  case  will  permit ; 
provided  always,  and  it  is  hereby  declared  and  agreed,  that  in  case 
all  such  of  the  children  of  the  said  George  Binns  as  are  sons  shall 
die  under  the  age  of  twenty-one  years,  and  all  such  of  them  as  are 
daughters  under  that  age  without  having  been  married,  then,  and 
in  either  of  the  said  cases,  the  said  "  trustees  "  shall  stand  and  be 
possessed  of  and  interested  in  the  said  trust  moneys  and  premises, 
or  of  the  unadvanced  parts  thereof  and  interests  therein,"  upon 
trusts  for  other  persons. 

The  indenture  then  contained  a  declaration,  that  the  trustees 
should  stand  possessed  of  other  parts  of  the  real  estate,  and  of  a 
further  sum  of  l,000i.,  part  of  the  personalty,  upon  trust  for  Mary 
Wrigley  during  her  life,  and  after  her  decease  upon  trust  for  Watts 
Wrigley  during  his  life  for  the  maintenance  and  support  of  himself 
and  the  cliildren  of  Mary  Wrigley,  and  after  the  decease  of  the 


VOL.  cm.]         1855.    CH.     1  KAY  &  J.  419—421.  157 

Burvivor  of  Mary  and  Watts  apon  trust  to  sell  the  last-mentioned     swallow 

hereditaments  and  premises,  and  to  stand  possessed  of  the  proceeds       binns. 

of  such  sale  and  of  the  last-mentioned  *sam  of  1,OOOZ.  upon  trust,       [  *420  ] 

as  follows  :  '*  Upon  trust  for  all  and  every  the  children  or  child  of 

the  said  Mary  Wrigley,  who  being  a  son  or  sons  shall  live  to  attain 

the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters  shall 

live  to  attain  that  age  or  be  married,  in  such  manner  and  form,  and 

in  such  shares  and  proportions,  and  subject  to  such  clauses  of 

survivorship  and  maintenance,  and  other  provisoes,  declarations, 

and  agreements,  as  are  hereinbefore  expressed  and  declared  with 

respect  to  the  children  of  the  said  George  Binns ;  and  in  default  of 

such  children  or  child,  then  in  trust  for  all  and  every  the  children 

of  the  said  George  Binns  and  Elizabeth  Saunderson  who  shall  live 

to  attain  the  age  of  twenty-one  years,  or  depart  this  life  under  that 

age  leaving  lawful  issue  him  or  them  surviving." 

A  further  part  of  the  real  estate,  and  a  further  sum  of  1,000Z. 
other  part  of  the  personalty,  was  then  by  the  indenture  settled 
upon  trusts,  for  the  benefit  of  Elizabeth  Saunderson  and  her 
husband,  corresponding  with  the  trusts  for  the  benefit  of  Mary 
Wrigley  and  her  husband ;  and  after  the  decease  of  the  survivor  in 
trust,  as  follows :  "  In  trust  for  all  and  every  the  children  or  child 
of  the  said  Elizabeth  Saunderson,  who  being  a  son  or  sons  shall 
live  to  attain  the  age  of  twenty-one  years,  or  being  a  daughter  or 
daughters  shall  live  to  attain  that  age  or  be  married,  in  such 
manner  and  form,  shares,  and  proportions,  and  subject  to  such 
clauses  of  survivorship  and  maintenance,  and  other  provisoes, 
declarations,  and  agreements,  as  are  hereinbefore  expressed  and 
contained  with  respect  to  the  portions  hereinbefore  provided  for  the 
children  of  the  said  George  Binns;  and  in  default  of  such  last- 
mentioned  children  or  child,  then  in  trust  for  all  and  every  the 
children  of  the  said  George  Binns  and  Mary  Wrigley,  who  shall 
live  to  attain  the  age  of  twenty-one  years,  or  depart  this  life  under 
that  age  leaving  lawful  issue." 

Other  portions  of  the  personalty  were  selected  upon  trusts  for       [  421  ] 
the  benefit  of  Buth  Binns. 

Nathaniel  died  in  1822.  George  died  in  1851,  leaving  four 
children,  all  of  whom  attained  twenty-one. 

George  had  also  two  children  who  died  in  his  lifetime,  after  the 
date  of  the  settlement,  having  both  attained  twenty-one.  George 
was  the  sole  next  of  kin  of  these  children  at  the  time  of  their 
deaths. 
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Swallow         The  estate,  called  Pickwood  Scarr,  was  sold,  and  the  nett  proceeds 
BiNNB.       of  the  sale  together  with  the  1,000Z.  amounted  to  62,000/. 

Conflicting  claims  having  been  advanced  in  reference  to  the 
52,000/.,  a  special  case  was  stated  for  the  opinion  of  the  Court, 
whether  the  two  children  of  George  who  attained  twenty-one,  and 
subsequently  died  in  their  father's  lifetime,  did  or  not  take  vested 
and  transmissible  interests  in  any  and  what  shares  of  the  52,000/. 

Mr.  Aniphlett  for  the  plaintiff,  the  surviving  trustee  of  the 
settlement. 

Mr.    Wickens  for  the  four  children  of   George  Binns,  who 
survived  him : 

The  four  children  of  George  Binns,  who  survived  him,  are  entitled 
to  the  whole  of  the  trust  fund :  Whatford  v.  Moore  (l),  Fitzgerald  v. 
Field  (2),  Hotchkin  v.  Humfreyifi)^  Fairer  v.  Barker  (4)^  Skipper  y. 
King  (5), 
r  422  ]  The  trust  is  express :  "  In  trust  for  all  and  every  of  the  children 

of  the  said  George  Binns  who  may  be  living  at  the  time  of  his 
decease ;  "  and  unless  the  Court  is  prepared  to  strike  out  this 
clause,  it  cannot  hold  that  any  child  of  George  Binns  who  died  in 
his  lifetime  took  a  vested  and  transmissible  interest.  The  limita- 
tion over,  indeed,  is  loosely  expressed,  and  does  not  in  terms  exclude 
such  children ;  but  that  circumstance  does  not  furnish  ground  for 
enlarging  the  operation  of  the  original  gift,  which  as  a  general  rule, 
is  never  to  be  enlarged  by  the  operation  of  a  limitation  over. 
[They  distinguished  Perfect  v.  Lord  Curzon  (6),  Hope  v.  Lord 
Clifden  (7),  and  contended  that  the  rule  in  Emperoi-  v.  Rolfe{s)  did 
not  apply  to  voluntary  settlements.] 

[  423  ]  M7\  Selwyn  for  the  executors  of  George  Binns  [cited  Perfect  v. 

Lord  Curzon^  Hope  v.  Lord  Clifden ^  Maitland  v.  Chalie  (9),  Jones  v. 
Jones  (lo),  Bree  v.  Perfect  (ll),  Boulton  v.  Beard  (12)]. 

Mr.  Wickens^  in  reply. 

Judgment  reserved. 

(1)  3  My.  &  Cr.  270 ;  see  85  B.  B.  (7)  5  B.  B.  364  (6  Yes.  499). 
107.  (8)  1  Ves.  Sen.  208. 

(2)  25  B.  B.  97  (1  Buss.  430).  (9)  23  R  B.  209  (6  MadcL  243). 

(3)  17  B.  B.  188  (2  Madd.  65).  (10)  60  B.  R  402  (13  Sim.  561). 

(4)  89  B.  B.  641  (9  Hare,  737).  (11)  66  B.  B.  35  (1  Coll.  128). 

(6)  85  B.  B.  6  (12  Beav.  29).  (12)  98  B.  R  252  (3  D.  M.  &  G. 

(6)  21  B.  B.  331  (5  Madd.  442).  608). 


YOL.  cm.J 


1865.     CH.     1  KAY  &  J.  428—426. 


159 


Vicb-Chancbllob  Sir  W.  Page  Wood:  Swallow 

.    Two  questions  arise  in  reference  to  the  settlement  the  subject  of       Binns. 
this  suit :  first,  whether  the  instrument  itself  is  one  which  falls  within     *^arch2^, 
the  peculiar  canon  of  construction  laid  down  for  now  more  than  160 
years,  from  Emperor  *v.  Rolfe{\)  downwards;  and,  if  it  is,  then,       [  ^424  ] 
secondly,  whether,  in  applying  that  rule,  I  ought  to  hold,  that, 
under  the  peculiar  terms  of  the  settlement,  children  predeceasing 
their  parent,  and  having  attained  what  independently  of  such 
peculiar  terms  would  be  vested  interests,  can  be  considered  as 
having  acquired  vested  interests. 

With  reference  to  the  first  question,  I  have  no  doubt  that  the 
instrument  is  one  which  comes  within  the  rule  of  construction  to 
which  I  have  referred,  because  the  rule  applies,  not  only  to  settle- 
ments, but  also  to  the  case  of  a  will,  so  far  as  it  provides  for 
children  towards  whom  the  testator  places  himself  in  loco  parentis. 
In  this  case  the  grandfather  is  providing  for  his  children  and 
grandchildren  in  such  a  manner  as  throughout  to  place  himself, 
with  regard  to  the  grandchildren,  in  the  position  of  one  who  is 
performing  a  father's  part,  and  providing  what,  in  the  case  of  the 
children  of  George  Binns,  are  expressly  stated  to  be  portions  in  one 
part  of  the  settlement,  and  what  without  that  expression  would,  I 
apprehend,  be  regarded  as  portions  for  his  several  grandchildren. 

It  was  suggested  in  argument,  that  the  expressed  consideration 
in  this  settlement  is  natural  love  and  afifection  for  children,  not 
grandchildren,  or  issue.     That  remark  seems  to  have  been  equally 
applicable  to  the  settlement  in  Fry  v.  Lord  Sherborne  {2) ^  where,  as 
here,  there  was  no  allusion  to  any  intention  of  making  provision 
for  the  party  insisting  on  the  interest  being  vested  ;  and  the  Yice- 
Chakcbllob  of  England  noticed  that  circumstance,  because,  as  he 
said,  he  observed,  that,  in  some  of  the  cases,  the  fact  of  there  being 
such  an  intention  expressed,  had  been  considered  as  in  some  degree 
material.     The  absence  of  any  mention  of  such  an  intention  had, 
however,  no  weight  with  the  Vice-Chancbllor,  *who  applied  to  the       [  •426  ] 
settlement  in  that  case  the  canon  of  construction  to  which  I  have 
referred — a  canon,  the  application  of  which  is  left  in  considerable 
vagueness,  but  which  may  be  stated  thus :    That  whereas,  in  the 
case  of  ordinary  instruments,  an  express  estate  thereby  limited 
cannot  be  enlarged  except  by  necessary  inference,  yet,  upon  instru- 
ments of  this  description,  there  is  an  implication  of  law  arising 
npon  the  instrument  itself,  subject  of  course  to  any  expression  to 
(1)  1  Yes.  Sen.  208.  (2)  30  R  B.  156  (3  Sim.  243). 
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Swallow  the  contrary,  that  it  is  the  intention  of  any  person  who  places  himself 
BiKKs.  *w  loco  parentis,  to  provide  portions  for  children  or  grandchildren, 
as  the  case  may  be,  at  the  period  when  those  portions  will  be  wanted, 
namely,  upon  their  attaining  the  age  of  twenty-one,  or  (as  is  usually 
provided  in  the  case  of  daughters),  upon  their  attaining  twenty-one  or 
marriage ;  and  that  such  portions  shall  then  vest  whether  the  children 
do  or  do  not  survive  their  parents.  It  is  thought  to  be  an  unnatural 
supposition  that  the  circumstance  of  such  children  or  grandchildren 
predeceasing  their  parents  should  have  been  contemplated  as  depriv- 
ing them  of  the  whole  of  the  portion  intended  for  their  benefit. 

Starting  therefore  with  that  previous  supposition,  if  I  may  so  call 
it,  in  favour  of  the  settlement,  what  the  Coubt  has  said  is  this : 
That  you  do  not  require  a  necessary  implication  to  arrive  at  the 
conclusion  that  all  children,  who  being  sons  attain  twenty-one,  or 
being  daughters  attain  that  age  or  marry,  were  intended  to  take 
irrespective  of  the  question  whether  they  survive  their  parents  or 
not,  and  that  if  you  find  upon  the  face  of  the  settlement  a  clause 
which  renders  it  doubtful  whether  it  was  intended  that  all  such 
children  should  take,  or  that  those  only  should  take  who  might 
survive  their  parents,  the  Court  leans  strongly  in  favour  of  the 
previous  supposition,  namely,  that  the  probable  intention  of  a 
person  making  a  settlement  would  be  in  favour  of  the  vesting  at 
[  *426  ]  such  fixed  *period8  independently  of  the  question  of  survivorship. 
That  was  decided  by  Sir  William  Gbant  in  Howgrave  v.  Cartier  (l). 
On  the  other  hand  the  rule  is  not  one  of  arbitrary  construction,  as 
Sir  John  Lbagh  expressed  it  in  Bright  v.  Rowe  (2) ;  and  as  was 
repeated  by  V.-C.  Turner  in  Farrer  v.  Barker  (s).  The  Court  is 
not  to  go  out  of  its  way  by  a  forced  construction  to  raise  this 
implication.  It  must  find  an  implication  upon  the  natural  and 
plain  construction  of  the  words  in  the  settlement. 

In  proceeding  to  consider  the  application  of  this  rule  to  the  case 
before  me  I  am  met  by  a  certain  degree  of  difficulty,  in  consequence 
of  the  numerous  questions  that  have  arisen  in  similar  cases,  of 
which  those  last  decided  seem  to  show  that  the  Court  will  not 
advance  further  in  this  somewhat  anomalous  process  of  construc- 
tion ;  that  it  will  consider  itself  bound  not  to  go  beyond  what  the 
authorities  have  already  established.  Subject  to  that,  however,  the 
rule  has  been  upheld  in  all  its  integrity. 

There  is  one  class  of  cases  which  have  been  cited  as  authorities 

(1)  13  B.  R  142  (3  V.  &  B.  79).  (3)  89  B.  B.  641  (9  Hare,  737). 

(2)  41  B.  B.  75  (3  My.  &  K.  316). 
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against  this  being  treated  as  a  vested  interest,  of  which  I  may  at  swallow 
once  dispose, — namely,  the  class  of  cases  in  which  the  fund  itself  binns. 
does  not  become  raisable,  except  in  the  event  of  the  children 
surviving  their  parents.  Whenever  that  is  the  case,  however 
strong  may  be  the  expressions  in  the  subsequent  limitation  of 
the  fund  to  be  raised,  they  will  not  overcome  the  original 
diflSculty  of  there  being  no  fund  to  dispose  of  except  in  a  certain 
contingency.  I  refer  to  such  cases  as  Hotchkin  v.  Humjrey{\), 
and  Fitzgerald  v.*  Field  (2).  It  is  true  that  the  question  in 
Fitzgerald  v.  Field  arose  upon  a  covenant ;  and  the  obvious  argu- 
ment against  enlarging  a  covenant  furnished,  in  itself,  a  strong 
•objection  to  the  application  to  that  case  of  this  rule  of  construction.  [  **27  ] 
But  Sir  John  Leach  expressly  based  his  decision  upon  the  cir- 
cumstance of  the  fund  not  being  liable  to  be  raised  except  in 
a  certain  contingency.  He  said :  "  This  question  arises,  not  con- 
cerning the  distribution  of  a  fund  actually  existing  and  settled, 
but  on  the  construction  of  a  covenant  by  which  the  father  of  the 
intended  wife  binds  himself,  on  certain  events,  to  pay  a  sum  of 
money.  The  covenant  is:  'in  case  the  said  intended  marriage 
shall  take  effect,  and  there  shall  be  a  child  or  children  of  such 
marriage  living  at  the  decease  '  "  of  the  intended  wife — an  event 
which  had  not  arisen,  to  pay  8,000/.  ''If  the  settlement  had 
stopped  here,"  Sir  J.  Lbach  continues,  "  no  doubt  could  have  been 
entertained  that  the  only  event  on  which  the  money  was  to  be  paid, 
was  that  of  a  child  or  children  surviving  the  mother,  and  that  it 
was  only  to  children -so  surviving  that  it  was  to  be  paid."  And 
again,  further  on  in  the  same  judgment,  he  adds:  "Looking, 
however,  at  the  language  of  the  covenant,  it  appears  to  me  that  the 
only  event  on  which  the  money  was  to  be  paid,  was  that  of  a  child 
of  the  marriage  surviving  the  mother.  Whether  the  money  shall 
or  shall  not  be  paid,  depends  on  the  contingency;  and  it  is 
impossible  to  acquire  a  vested  interest  in  a  fund  which  is  itself 
contingent."  In  Hotchkin  v.  Humfrey  (s),  Sir  Thomas  Plumbr 
used  exactly  the  same  reasoning,  which  applies  indeed  to  a  large 
class  of  cases  where,  a  trust  being  created  for  the  purpose  of  raising 
portions,  the  raising  of  the  portions  is  made  absolutely  dependent 
upon  the  circumstance  of  there  being  a  child  in  existence  at  the 
death  of  the  parent.  Where  that  is  the  case,  if  all  the  children 
fail,  the  fund  never  can  be  raised.    If  any  child  survive  its  parent, 

(1)  17  B.  B.  188  (-2  Madd.  65).  (3)  17  E.  E.  188  (2  Madd.  65,  72). 

(2)  25  B.  B.  97  (1  Euss.  430). 

R.R. — ^voL.  cm.  11 
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Swallow     then  the  general  doctrines  become  applicable,  and  you  look  to  other 

BiNNs.        *portions  of  the  settlement  in  order  to  bring  it  within  the  rule  of 

[  *428  ]      construction.     Those  cases,  therefore,  which  would  otherwise  be 

strongly   favourable  to   the    contention,   that,   in  this  case,   the 

children  who  predeceased  their  father  took  no  interest,  have  no 

application  ;  and  I  dispose  of  them  with  that  observation. 

I  come  now  to  the  cases  in  which,  the  fund  being  clearly  to  be 
raised,  the  question  is,  who  is  to  participate  in  it  ?  And  here,  again, 
there  is  a  class  that  I  may  at  once  refer  to  as  being  out  of  con- 
sideration in  the  case  before  me.  I  mean  those  cases  where  all 
the  subsequent  limitations  run  with  a  word  of  reference  like 
"such,"  or  "the  like,"  or  some  other  word  of  reference  which 
carries  them  back  by  a  continuous  reference,  from  which  there 
is  no  escape,  to  the  original  gift ;  and,  that  continuance  of  reference 
existing,  there  is  no  room  (without  making  a  forced  construction, 
which  the  Coubt  has  said  is  not  to  be  made)  for  any  other  than 
the  ordinary  construction  of  the  original  gift.  The  case  of  Skipper 
v.  King  (i),  which,  at  first  sight,  appeared  particularly  strong 
against  treating  the  present  case  as  one  of  vested  interest,  was 
governed,  as  it  appears  to  me,  by  that  consideration.  In  that 
case  there  was  a  gift  over  in  certain  events  to  other  parties,  and 
the  Court  held  that  the  gift  over  did  not,  in  effect,  operate  in  any 
way  to  vary  the  rule.  The  case  is  reported  very  shortly,  and  the 
Mastbb  of  the  Bolls  is  made  merely  to  say  that  the  gift  over  had 
not  the  effect  contended  for.  But  in  the  deed  forming  the  subject 
of  that  suit,  there  are  used  plain  and  distinct  words  of  reference  to 
the  original  gift,  words  of  which  the  effect  was  to  carry  through 
the  original  limitations,  in  their  integrity,  throughout.  Whatford 
V.  Moore  (2),  was  another  case  of  almost  precisely  the  same 
description.     Because  although   the  word   "  such  "   was  once  or 

r  *429  ]  twice  dropped  in  that  settlement,  *yet,  after  being  so  dropped, 
it  continually  recurred  in  such  a  manner  as  to  induce  Lord 
CoTTBNHAM  to  Say  it  was  perfectly  clear  that  there  was  no  room 
left  for  supposing  any  possible  waiver,  or  uncertainty  of  intention 
on  the  part  of  the  settlor,  with  reference  to  the  exclusion  of 
children  who  predeceased  their  parents. 

Having  disposed  of  those  classes  of  cases, — the  class  of  cases 

in  which  the  very  existence  of  the  fund  is  contingent,  and  that 

other  class  in  which  words  of  reference  run  throughout,  I  come  to 

the  settlement  before  me.     And  here,  unquestionably,  the  words 

(1)  85  R  R.  6  (1 2  Boav.  29).  (2)  3  My.  &  Cr.  270  ;  see  86  R.  R.  107. 
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are  clear  and  express,  in  the  first  gift,  in  favour  of  those  children     Swallow 

T. 

only  who  survive  their  father.     The  limitation  is, — "  In  trust  for       binnb. 

all  and  every  of  the  children  of  the  said  George  Binns  which  may 

be  living  at  the  time  of  his  decease,  or  born  alive  in  due  time 

afterwards,  equally  to  be  divided  amongst  them,  share  and  share 

alike."    And  then  :  '*  And  if  the  said  George  Binns  shall  have  but 

one  such   child,  then  for  such  only  child,  the  share  or  interest 

of  every  such  child  being  a  son  or  sons,  to  be  vested  at  his  age  of 

twenty-one  years,  and  the  share  or  interest  of  every  such  child  being 

a  daughter  or  daughters,  to  be  vested  at  that  age  or  on  the  day  of 

her  marriage  with  lawful  consent,  whichever  shall  first  happen, 

and  to  be  paid  and  transferred  at  the  said  age  or  time,  unless  the 

same  shall  happen  in  the  lifetime  of  the  said  George  Binns,  and 

in   such  case  to  be  paid  and   transferred  immediately  after  his 

decease." 

Now,  as  far  as  these  words  go,  I  apprehend  there  can  be  no 
question,  that,  resting  there,  it  would  be  confined  to  those  only  who 
were  living  at  the  death  of  the  parent.  But  then  come  two  clauses, 
both  of  them  of  importance,  but  the  latter  of  them,  to  which  I 
shall  advert  in  its  turn,  more  especially  so.  The  first  of  these 
two  clauses,  which  follows  immediately  after  the  limitation  I  have 
cited,  is  *this  :  ''  Provided  always,  that,  if  there  shall  be  more  than  [  *430  ] 
one  child  "  (the  proviso  is  not  '*  if  there  shall  be  more  than  one 
such  child  ") ''  of  the  said  George  Binns,  and  any  of  them  being  a  son 
or  sons  shall  die  under  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  shall  die  under  that  age  without  having 
been  married,  then,  and  in  such  case,  as  well  the  original  share 
hereby  intended  for  every  such  child  so  dying  as  aforesaid,  as  also 
the  share  or  shares  which  by  virtue  of  this  present  clause  shall 
have  survived  or  accrued  to  him,  her,  or  them  respectively,  shall 
from  time  to  time  go,  accrue,  and  belong  to  the  survivors  and 
survivor,  and  others  or  other  of  such  children,  and  as  far  as 
circumstances  will  permit  shall  vest  in  and  be  paid  to  him,  her,  or 
them,  (if  more  than  one)  in  equal  shares  and  proportions,  at  such 
time  or  times,  and  in  such  manner  as  is  hereinbefore  declared 
concerning  his,  her,  or  their  original  share  or  shares."  That 
clause,  taken  alone,  would  not,  I  think,  have  been  sufficient  to  let 
in  the  children  who  predeceased  their  father,  although  in  the  case 
of  King  v.  Hake  (1),  in  which  there  was  a  clause  extremely  similar, 
Sir  Wm.  Grant  took  advantage  of  the  omission  of  the  word 
(1)  7  R.  B.  266  (9  Yee.  438). 
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swALix)w  "such"  to  apply  the  peculiar  canon  of  construction  to  which 
BiNNs.  I  have  referred.  There  the  trust  was,  that  in  case  the  intended 
husband  and  wife  should  at  the  death  of  the  survivor  of  them 
leave  any  child  or  children  of  the  marriage,  then  the  trustees 
should  apply  the  rents  and  profits,  or  such  parts  as  they  should 
think  proper,  for  the  maintenance  and  education  of  such  child 
or  children  during  the  lives  of  such  child  or  children,  until 
such  child  or  children  should  attain  twenty-one;  and  in  case 
such  child  or  children,  or  any  of  them,  should  attain  twenty- 
one,  then  upon  trust  to  convey  to  such  child,  if  but  one, 
and  to  pay  to  such  child  such  parts  of  the  rents  and  profits 
as  should  not  have  been  expended  in  his  or  her  maintenance 
[  *43i  ]  *and  education ;  and  if  there  shall  be  more  than  one  child,  (not 
"  such  child  "),  who  should  attain  twenty-one,  that  the  trustees 
should  convey  the  premises,  and  also  should  pay  and  apply  the 
residue  of  the  rents  and  profits,  not  expended  in  the  msuntenance 
and  education  of  such  children,  to  such  children  who  should  attain 
twenty-one,  or  any  of  them,  in  such  shares  and  proportions,  for 
such  estates,  and  at  such  times  as  the  parents  should  appoint,  in 
the  same  manner ;  and,  in  default  of  such  appointment,  then  that 
the  trustees  should  convey  the  premises  to  such  children  who 
should  live  to  attain  twenty-one,  and  their  heirs,  share  and  share 
alike :  and  upon  the  mere  omission  of  the  word  "  such "  in  the 
limitation  over.  Sir  William  Grant  held,  that  the  property  vested 
in  children,  having  attained  twenty-one,  who  died  in  the  life  of  one 
parent,  with  those  who  survived  both :  an  extremely  strong  decision, 
considering  that  the  trustees  were  directed  to  convey  the  premises 
"  unto  such  child,  if  but  one," — that  is,  if  but  one  child  living  at 
the  death  of  the  surviving  parents, — and  to  account  to  such  child 
for  such  part  of  the  rents  and  profits  as  should  not  have  been 
expended  in  his  or  her  maintenance  and  education ;  and  that  the 
money  was  directed  to  be  spent  in  the  maintenance  and  education 
of  such  children,  that  is,  children  surviving  both  their  parents. 
That  the  ground  of  the  decision  was  the  mere  omission  of  the 
word  "  such  "  in  the  limitation  over,  is  clear,  for  in  Howgrave  v. 
Cartier{i),  referring  to  King  v.  Hake,  Sir  Wm.  Grant  expressly 
says :  "  In  King  v.  Hake,  I  took  advantage  of  what  probably  was 
a  slip  in  the  settlement, — the  omission  of  the  word  '  such.'  The 
expression  being,  *  if  more  than  one  child,*  not  *  one  such  child,'  I 
held  that  it  was  not  incumbent  on  the  Court  to  introduce  the  word 
(1)  13  B.  B.  142  (3  V.  &  B.  79). 
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'such/  and  then  children  generally  were  provided  for,  and  this     Swallow 

restriction  to  those  surviving  the  parents  no  *longer  took  place."       Binns. 

And  in  his  judgment  in  King  v.  Hake,  he  says :  "In  that  part  of       [  *432  ] 

the  clause  which  provides  for  the  case  of  more  than  one  child,  the 

word  *  child '  is  totally  unqualified  by  any  restrictive  expression. 

But  it  is  urged  that  that  must  be  construed  with  reference  to  what 

preceded,  describing  children  left  at  the  death  of  the  survivor  of 

the  father  and  mother ;  and  that  this  part  of  the  clause  must  mean 

the  same,  and  be  construed  as  if  expressed  '  such  children.'     But, 

if  the  Court  will  struggle  with  words  rather  than  exclude  a  child, 

the  C!ourt  may  certainly  abstain  from  introducing  words  for  the 

mere  purpose  of  excluding  a  child.     Besides,  how  am  I  to  know 

in  what  part  the  blunder  lies ;  whether  in  that  part  which  speaks 

of  children  generally,  or  in  that  which  speaks  only  of  children 

living  at  the  death  of  the  survivor  of  the  father  or  mother?  "  (l). 

King  v.  HakCy  however,  notwithstanding  the  length  to  which  it  went, 

does  not  appear  to  me  to  have  gone  so  far  as  to  authorise  me,  upon 

this  clause,  to  hold  that  the  children  who  predeceased  their  father 

were  let  in ;  because  in  King  v.  Hake  there  was  a  direction  to  convey 

the  whole  property  to  the  children  spoken  of  there  without  the 

word  **  such,"  whereas  here,  the  object  of  the  clause  is  not  to  convey 

the  whole  property,  but  only  to  deal  with  the  original  share  intended 

for  every  child,  in  the  event  of  such  death  as  there  mentioned. 

Looking,  therefore,  to  what  has  been  laid  down  as  the  rule  in  these 

difficult  cases, — that  one  is  not  to  lotce  the  language  in  order  to  raise 

an  implication  in  favour  of  children, — I  think  I  am  not  at  liberty 

to  imply  that  the  original  share  mentioned  in  that  clause  means 

more  than  the  share  which  had  been  given  in  the  previous  clause. 

I  come  now,  however,  to  the  second  clause,  to  which  I  have 
adverted  as  a  clause  of  very  considerable  importance, — *in  fact,  the  [  *^'^'^  ] 
turning  clause  in  the  case.  It  is  in  these  words :  "  Provided  always, 
that  in  case  all  such  of  the  children  of  the  said  George  Binns  as  are 
sons  shall  die  under  the  age  of  twenty-one  years,  and  all  such  of 
them  as  are  daughters  under  that  age  without  having  been  married," 
then  the  property  is  to  go  to  other  parties  by  way  of  gift  over. 
That  clause,  unless  there  be  some  other  peculiarity  to  overrule  its 
eflFect,  brings  the  case  distinctly  within  the  decree  made  by  Sir  John 
Leach  in  Perfect  v.  Ijord  Curzon  (2),  and  which  he  followed  in  Torres 
V.  Franco  (3).     In  Perfect  v.  Lord  Curzon,  there  was  an  original 

(1)  7  R.  E.  270  (9  Ves.  443,  444).  (3)  32  B.  E.  308  (1  Euss.  &  My.  649). 

(2)  21  E.  R  331  (5  Madd.  442). 
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Swallow  clause  of  gift  limited  to  a  class  of  children ;  and  Sir  John  Leach 
BiNNs.  s&ys  this  :  "  In  settlements  of  this  description  there  are  two  sets  of 
clauses  to  be  considered :  the  clauses  of  gift  to  the  children,  and 
the  clauses  of  gift  over  to  others  upon  failure  of  the  children ; 
and  the  authorities  require  that  both  sets  of  clauses  should  be 
clearly  and  unambiguously  expressed.  In  this  settlement  the 
clauses  of  gift  to  the  children  are  clearly  and  unambiguously 
expressed.  There  is  clearly  no  direct  gift  to  any  child  who  is  not 
living  at  the  death  of  the  survivor  of  the  parents.  If  it  were  equally 
clearly,  and  unambiguously  expressed,  that  the  gifts  over  were  to 
take  effect  in  every  event,  unless  some  child  survived  both  parents, 
there  would  be  no  ground  for  acting  upon  any  presumed  intention 
in  favour  of  the  children,  and  the  clear  expressed  intention  must 
prevail  "  (1).  But  in  that  case  the  clauses  of  gift  over  to  others, 
upon  failure  of  the  children,  were  not  so  clearly  and  unambiguously 
expressed,  and  Sir  John  Leach  accordingly  concludes :  "  Upon  the 
whole,  therefore,  although  in  the  clauses  of  gift  to  the  children 
there  is  clearly  no  direct  gift  to  any  child  who  does  not  survive  both 
parents ;  yet,  in  the  clauses  of  gift  over  upon  failure  of  the  children, 
it  is,  to  say  the  least  of  it,  not  clearly  and  unambiguously  expressed, 
[  *434  ]  that  the  gifts  over  are  to  take  effect  in  every  event,  unless  *some 
child  should  survive  both  parents  "  (2).  Upon  which  ground  it  was 
accordingly  held,  that  the  presumed  intention  in  favour  of  the 
children  must  prevail,  and  that  a  daughter  who  attained  twenty- 
one,  and  afterwards  died  in  the  lifetime  of  one  of  her  parents,  took 
a  vested  interest.  Now,  clearly  here  the  gift  over  is  not  to  take  effect 
if  any  child  attains  twenty-one.  In  Toires  v.  Franco  {^),  he  lays 
down  exactly  the  same  rule.  That  was  a  settlement  by  which  stock 
was  vested  in  trustees  upon  trust  to  pay  the  dividends  to  the  husband 
during  coverture,  and  to  the  wife  during  her  life,  in  case  she  sur- 
vived him,  and  after  her  decease,  in  case  there  should  be  any  chil- 
dren of  the  marriage  then  living,  then  upon  trust  for  such  of  the  said 
children  as  should  attain  twenty-one  or  be  married,  with  a  direction, 
in  case  all  or  any  of  such  children  should  then  be  under  twenty-one 
and  unmarried,  to  apply  the  dividends  for  their  maintenance;  and 
in  case  the  wife  should  die  without  leaving  any  child  or  children  at 
the  time  of  her  decease,  or  (and  these  are  the  words  upon  which  the 
Master  of  the  Bolls  fastens)  in  case  there  should  be  one  or  more 
such  child  or  children  then  living,  yet  all  of  them  should  die  under 

(1)  21  E.  B.  333  (5  Madd.  445).        (3)  32  R.  R,  308  (I  Russ.  &My.  649). 

(2)  21  R.  R.  334  (5  Madd.  447). 
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twenty-one  and  unmarried,  upon  trust,  if  the  husband  should  sur-  Swallow 
vive  the  wife  and  all  such  children,  to  pay  the  dividends  to  him  binns. 
during  his  life,  and  after  the  death  of  the  survivor  of  the  husband 
and  wife,  and  after  the  death  of  the  said  children,  in  case  there 
should  be  any  and  all  of  them  should  die  under  age  and  unmarried, 
in  trust  for  other  persons.  The  wife  survived  the  husband,  and  at 
her  death  there  was  no  child  of  the  marriage  living ;  but  a  son  who 
died  in  her  lifetime  had  attained  twenty-one,  and  married,  and  Sir 
John  Leach  held  that  the  stock  vested  in  that  son  absolutely. 
''  This  case,"  he  said,  "  has  to  be  decided  upon  the  principle  estab- 
lished in  Hoivgrave  v.  Cartier.  The  gift  over  is  not  to  *take  effect  [  **36  ] 
unless  all  the  children  die  under  age  and  unmarried."  (That  is 
exactly  the  case  before  me).  "  This  is  inconsistent,"  he  continues, 
**  with  the  clause  which  imports  that  a  child,  to  take,  must  survive 
the  mother;  and  where  clauses  are  conflicting,  the  rational  pre- 
sumption is  that  a  child  attaining  twenty-one  takes  a  vested 
interest "  (i).  It  is  perfectly  true,  as  was  contended  in  the  argu- 
ment, that  in  all  ordinary  cases  where  the  limitation  over  is  so 
loosely  framed  as  to  fail  in  excluding  from  the  preceding  limitation 
all  persons  who  are  not  in  terms  included  among  the  objects  of  the 
preceding  limitation,  the  Court  will  not  treat  that  circumstance  as 
affording  a  ground  for  enlarging  the  operation  of  the  original  clause 
of  gift.  But  the  answer  is,  that  this  particular  case  is  exempted 
from  the  ordinary  rule,  and  that  in  construing  settlements  of  this 
description  a  different  canon  has  been  provided ;  and  in  this  respect 
I  do  not  find  that  Sir  John  Leach's  authority  has  been  shaken. 
The  only  case  that  at  all  touches  it  is  that  of  Farrer  v.  Barker^ 
where  there  was  a  gift  over  of  this  description  ;  but  in  that  case, — 
and  the  Yicb-Ghancbllor  expressly  fixed  on  the  circumstance, — the 
gift  over  was  preceded  by  two  gifts,  a  gift  corresponding  to  the  gift 
in  question  in  the  present  case,  and  also  certain  other  legacies  given 
to  the  children  expressly  at  twenty-one  or  marriage,  independently 
of  the  question  whether  they  survived  their  parent.  There  were 
two  classes  of  gift,  and  the  yicE-CHANCELLOR,therefore,  held  that,  as 
he  had  something  to  which  he  could  in  terms  apply  the  limitation 
over,  he  was  not  at  liberty  to  force  the  construction.  Here  there 
is  no  gift  over  except  in  the  event  of  all  the  children  dying  without 
having  attained  twenty-one,  or,  in  the  case  of  daughters,  without 
having  been  married,  and  without  reference  at  all  to  the  question 
of  whether  or  not  they  survive  their  parents. 

(1)  32  R.  R.  310  (1  Russ.  &  My.  654). 
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Swallow  Such  being  the  rule  adopted  by  Sir  John  Leach,  the  question  is 
BiMirs.  whether  there  is  anything  in  this  settlement  to  exempt  it  from  the 
[  436  ]  operation  of  that  rule.  During  the  hearing  I  confess  that  I  had 
some  doubts  as  to  which  way  the  argument  preponderated.  But  I 
do  not  think  that  any  doubt  of  mine  upon  other  clauses  in  this 
settlement  should  overrule  the  effect  of  the  clause  comprising  the 
limitation  over,  which,  according  to  Sir  John  Leach,  makes  it 
necessary  for  me  to  infer  that  children  are  not  to  be  excluded 
in  consequence  of  their  not  having  survived  their  parents.  The 
other  limitations  run  in  this  form :  (The  Vice-Chancbllor  read 
the  limitation  in  favour  of  the  children  of  the  settlor's  daughter 
Mary  Wrigley(i),  and  proceeded)  :  And  the  difficulty  is  this, 
that,  having  provided  for  the  children  of  his  son  George  in 
a  form  that  appears  to  exclude  those  who  do  not  survive  their 
father,  the  settlor  provides  for  the  children  of  his  daughters 
in  a  different  form  which  has  not  that  necessary  signification,  and 
which  in  fact  is  an  express  gift  at  twenty-one  or  marriage,  indepen- 
dently of  the  question,  whether  they  survive  their  parents  or  not, 
but  coupled  with  these  words  of  reference,  "  subject  to  such  clauses 
of  survivorship  and  maintenance,  and  other  provisoes,  declara- 
tions, and  agreements,  as  are  hereinbefore  expressed  and  declared 
with  respect  to  the  children  of  the  said  George  Binns."  Now,  on 
the  one  hand,  the  difference  of  limitation  to  the  children  of  George, 
as  contrasted  with  that  to  all  the  other  children,  is  in  favour  of  the 
contention  that  the  settlor,  having  expressed  himself  so  differently, 
meant  something  different,  although  it  is  excessively  difficult,  if  not 
impossible,  to  suggest  any  cause  for  that  difference.  On  the  other 
hand,  the  circumstance  of  his  referring,  in  each  of  the  limitations 
to  the  children  of  his  daughters,  to  the  limitation  in  favour  of  the 
[  *437  J  children  of  George,  strongly  leads  to  *the  conclusion  that  the 
settlor  supposed  that,  in  fact,  the  limitations  were  precisely  similar, 
and  that  in  limiting  to  the  children  of  his  daughters  he  did  not 
deal  with  them  sivijdiciter  in  the  arrangement  he  was  making  for 
them.  Each  of  the  clauses  of  reference  has  in  this  respect  the 
effect  of  persuading  me  that  he  intended  a  perfect  similarity  of 
expression  with  regard  to  all  the  different  members  of  these 
different  families.  There  is  no  reason  suggested  why  he  should  not 
have  had  that  intention ;  and  the  circumstance  of  his  commencing 
the  limitation  in  different  words  no  more  persuades  me  that  he 
meant  a  difference  of  result,  than  the  circumstance  of  his  referring 

(1)  ;S'»j>r(i,  p.  157. 
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to  the  limitation  to  the  children  of  George  persuades  me  that  he     Swallow 
meant  the  contrary.     The  clause  of  survivorship  could  not  very       binns. 
aptly  be  applied  with  such  a  difference  as  is  suggested ;  indeed,  it  is 
almost  impossible  for  me  to  see  how  that  clause  could  be  applied  at 
ally  if  the  children  of  one  family  were  to  take  upon  any  different 
terms  to  the  children  of  the  other. 

In  conclusion,  therefore,  I  consider  that,  having  regard  to  the 
terms  of  the  limitation  over  after  the  trusts  in  favour  of  the 
children  of  George  Binns,  I  am  bound  by  the  decision  in  Perfect  v. 
Lord  Curzon,  and  by  the  more  recent  decision  in  Torres  v.  Franco ; 
and  it  does  not  seem  to  me  that  there  is  anything  so  certain  or 
determinate  in  the  subsequent  limitations  as  to  induce  me  to  say, 
that  they  raise  any  doubt  which  ought  at  all  to  countervail  the 
force  of  the  operation  of  those  decisions. 

Declare  that  each  of  the  two  children  of  George  Binns  who 
attained  twenty-one,  and  subsequently  died  in  their  father's  life- 
time, took  vested  and  transmissible  interests  in  one-sixth  of  the 
52,000Z. 


THORP   V.   THORP.  isso. 

Feb,  26,  27. 
(1  Kay  &  J.  438^39.)  

The  Trubtee  Relief  Act  only  takes  away  the  jurisdiction  of  the  Court  by 
bill  against  the  trustee,  in  respect  of  the  money  which  he  has  paid  into 
Court.  All  other  relief  generally  obtainable  in  administration  proceedings 
may  still  be  obtained  irres{)ectiyely  of  the  payment  into  Court 


GABB  V.  PRENDERGAST.  18.55. 

(1  Kay  &  J.  439-443 ;  S.  C.  24  L.  J.  Ch.  431 ;  1  Jur.  N.  S.  900 ;  3  W.  R.  395.)    ^i'*''[}^  25. 

The  ultimate  limitation  in  a  settlement  was  to  all  the  children,  as  well  ^^'^<>oDi  V.-C. 
those  already  bom  as  hereafter  to  be  bom  of  A.  and  B.  his  wife.  B.  was  [  "139  ] 
the  settlor's  sister,  who  had  been  manned  to  A.  five  years  before  the  date 
of  the  settlement.  They  never  had  any  legitimate  children ;  but,  before 
their  marriage,  B.  had  several  children  still  living,  who  were  reputed  to  be 
her  childi-eu  by  A. :  Held,  that  these  children  were  entitled  to  the  property 
under  the  limitation. 

Hemhle, — ^The  construction  of  these  words  in  a  will  would  exclude  illegiti- 
mate children  born  at  the  date  of  the  will,  because  of  the  possibility  that 
l^itiinate  children  might  have  been  born  before  the  testator's  death. 

By  indentures  of  lease  and  release,  dated  respectively  the  1st  and 
2nd  days  of  January,  1816,  in  consideration  of  a  marriage  then 


170 


1855.     CH.     1  KAY  &  J.  489—441. 


[r.r, 


Gabb 

r. 

Pbekdeb- 

GABT. 


[  ^440  ] 


intended  and  afterwards  solemnised  between  John  Bees  and  Mary 
Parry,  the  said  Mary  Parry,  with  the  consent  of  the  said  John 
Bees,  granted  and  released  to  Baker  Gabb  and  James  Ashe  Gabb, 
their  heirs  and  assigns,  certain  hereditaments  in  the  town  of 
Abergavenny,  to  hold  the  same  unto  and  to  the  use  of  the  said 
Baker  *Gabb  and  James  Ashe  Gabb,  and  their  heirs,  upon  trust, 
after  the  solemnisation  of  the  said  marriage,  for  the  said  Mary 
Parry  and  her  appointees,  during  the  joint  lives  of  the  said  John 
Bees  and  Mary  Parry ;  and  in  case  the  said  Mary  Parry  should  die 
in  the  lifetime  of  the  said  John  Bees,  then,  from  and  after  her 
decease,  upon  trust  for  the  said  John  Bees  during  his  life ;  and 
from  and  after  his  decease,  in  trust  for  the  issue  of  the  said 
intended  marriage  in  manner  therein  mentioned ;  and,  in  default 
or  upon  failure  of  such  issue,  upon  such  trusts  as  the  said  Mary 
Parry  should  by  deed  or  will  appoint;  and  in  default  of  such 
appointment,  then  to  all  and  every  the  child  or  children  then 
already  born  or  thereafter  to  be  born  (i)  of  Felix  Bolland  and 
Elinor  his  wife,  one  of  the  sisters  of  the  said  Mary  Parry,  equally 
to  be  divided  between  them,  share  and  share  alike,  as  tenants  in 
common  and  not  as  joint  tenants,  and  their  respective  heirs  and 
assigns  for  ever. 

There  never  was  any  issue  of  the  said  marriage. 

Mary  Bees  died  without  having  exercised  her  power  of  appoint- 
ment, and  John  Bees  had  since  died.  At  the  date  of  the  settlement 
Felix  Bolland  had  five  reputed  children  by  Elinor,  then  his  wife, 
who  were  all  born  before  their  marriage,  which  took  place  in  1811. 
They  never  had  any  other  children,  and  were  both  now  dead. 

The  surviving  trustee  of  the  settlement  filed  this  bill  against  the 
illegitimate  children,  or  their  representatives,  and  the  heir-at-law 
of  Mary  Bees,  praying  for  administration  of  the  trusts  of  the 
settlement. 


Mr.  Shapter  for  the  plaintiff,  the  trustee. 


[  441  ]  Mr.  Selwyn,  for  some  of  the  illegitimate  children,  argued  that 

the  settlor  must  be  presumed  to  have  known  the  state  of  the 
family  of  her  own  sister  at  the  date  of  the  settlement,  and  that  the 
words  *'  already  born,"  therefore,  could  only  apply  to  the  illegiti- 
mate children,  who  were  the  only  children  who  could  answer  that 

(1)  Thus  stated  in  the  pleadings  ;  in 
the  settlement  itself  the  words  were : 
**Upou  trust  for  all  and  every   the 


child  or  children,  as  well  those  already 
bom  as  hereafter  to  be  born,"  &c. 
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part  of  the  description.    (He  cited  GUI  v.  Shelley  (l),  Evans  v.        Gabb 
Davies  (2),  Lard  Woodhouselee  v.  Dab-ymple  (3),  Oiven  v.  Bryant  (4),     pbk^-'dbe- 
Hartley  v.  Tribber  (s),  Ii€i^A  v.  Byron  (6).  o^st. 

1/r.  J.  if.  Taylor  on  the  same  side. 

Afr.  Hoare,  for  parties  in  the  opposite  interest,  cited  Wilkin- 
son V.  ^rfam-  (7) ;  and  argued  that  there  was  not  in  this  case  the 
necessary  implication  in  favoar  of  the  illegitimate  children  which 
the  rule  as  there  laid  down  required. 

Moreover,  the  expression,  "already  born  or  to  be  born,"  did 
not  refer  to  two  separate  classes  of  children,  but  simply  meant  all 
the  children  :  Doe  v.  Hallett  (s). 

(He  cited  also  Durrani  v.  Friend  (9),  and  OverhilVs  Trusts  (lo).) 

Judgment  reserved. 

Vicb-Chancbllor  Sir  W.  Page  Wood,  after  stating  the  facts  as  April  2o, 
above  set  out,  gave  judgment  as  follows  : 
The  difficulty  in  my  mind,  does  not  arise  from  any  doubt  *that,  [  •442  ] 
if  illegitimate  children  are  expressly  pointed  at  by  the  words  of  the 
limitation,  they  will  take.  It  is  true,  they  cannot  take  if  there  be 
any  legitimate  child,  either  in  esse,  or  who  might  come  into  being, 
so  as  to  answer  the  description  of  the  words  of  the  limitation ;  but, 
on  the  other  hand,  illegitimate  children  will  take  if  the  words 
cannot  have  any  other  construction.  This  case,  therefore,  turns 
upon  the  words,  "  already  born  or  hereafter  to  be  born."  There  are 
numerous  authorities,  from  those  referred  to  in  Go.  Litt.  20  b, 
deciding,  that  the  word  ^*  pi'ocreandis*'  may  be  read  ^^  procreatis,*' 
and  vice  versa ;  but  there  is  no  authority  deciding  that  when  both 
those  words  are  used,  either  of  them  has  been  considered  to  be 
ineffective  or  inoperative.  The  difficulty  would  be  greater  in  the 
case  of  a  will  than  of  a  settlement.  If  the  description  in  the  will 
were  "all  the  children  born  or  to  be  born,"  pointing  to  a  time 
which  would  include  as  a  class  all  those  children  in  esse  at  the 
death  of  the  testator,  it  would  occasion  some  surprise  to  the  testator 
if  he  were  told,  thai,  by  such  a  gift,  he  had  included  all  the 
illegitimate  children  which  the  parent  referred  to  might  have  had. 

(1)  34  E.  E.  106  (2  Rum.  &  My.  336).  (6)  96  E.  E.  453  (1  Sin.  &  G.  486). 

(2)  82  E.  E.  211  (7  Uure,  498).  (7)  12  E.  II.  255  (I  V.  &  B.  422). 

(3)  16  E.  E.  193  (2  Mer.  419).  (8)  14  E.  E.  406  (1  M.  &  S.  124). 

(4)  95  E.  E.  289  (2  D.  M.  &  G.  697).  (9)  90  E.  E.  103  (5  De  G.  &  Sm.  343). 
(6)  96  E.  E.  245  (16  Beav.  510).  (10)  96  E.  E.  413  (1  Sm.  &  G.  362). 
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[  '^^3  1 


That  would  be  a  startling  construction,  if  there  happened  to  be  no 
legitimate  children  at  the  date  of  the  will.  The  question  is  some- 
what different  where  it  occurs  upon  a  limitation  in  a  settlement.  A 
will  points  to  classes  of  persons  to  take  at  the  death  of  the  testator, 
and  these  words  in  a  will  might  be  considered  to  refer  to  a  class  of 
children  to  be  ascertained  at  that  time,  and  not  to  include  illegi- 
timate children  born  before  the  date  of  the  will.  But  a  settlement 
operates  at  the  moment  of  its  execution,  and  it  is  to  be  supposed 
that  the  settlor,  in  this  case,  intended  this  settlement  to  have  its 
full  effect  at  that  time ;  and  if  legitimate  children  had  been  born  at 
that  time,  they  would  all  have  taken,  under  this  limitation,  vested 
interests,  only  liable  to  open  so  as  to  let  in  unborn  children  to  take 
shares.  Finding,  therefore,  that  there  did  exist  at  the  date  of  this 
settlement  certain  illegitimate  children,  and  the  words  of  the 
^limitation  being,  already  born  and  hereafter  to  be  born,  and  the 
question  being,  not  whether  one  set  of  these  words  can  be  treated 
as  including  the  others,  as  where  one  set  only  are  used,  but 
whether  I  am  to  give  full,  effect  to  both  sets  of  words ;  and  there 
being  at  the  date  of  this  settlement  no  children  already  born, 
except  those  who  had  then  acquired  the  reputation  of  being  chil- 
dren of  Felix  Eolland,  by  Elinor,  then  his  wife,  I  must  hold,  upon 
the  whole,  that  this  limitation  was  intended  to  apply  to  them. 


1855. 
April  25. 

Wood,  V.-C. 
[443] 


COWARD   V.   HUGHKS  (1). 

(1  Kay  &  J.  443—451.) 

A  banking  firm  advanced  money  to  A.,  and  took  a  promissory  note  for 
the  advance,  which  was  signed  by  A.  and  his  wife,  who  bad  no  separate 
property.  A.  died  insolvent.  Niue  days  after  his  death,  one  of  the  partners 
in  the  Bank  went  to  the  house  of  the  widow,  taking  with  him  a  proper 
stamp,  and  asked  her  if  she  could  pay  any  money  on  account ;  and  on  her 
answering  that  she  could  not-,  obtained  her  signature  to  a  new  promissory 
note,  written  by  him  upon  the  stamp.  It  being  doubtful  whether  the 
plaintiff  knew  that  she  was  not  liable  upon  the  original  note,  and  nothing 
having  been  mentioned  at  the  interview  concerning  her  non-liability : 
Held,  that  the  note  so  obtained  was  invalid,  and  that  the  case  vtsls  too 
plain  to  rander  it  necessary  to  send  it  to  be  tried  at  law. 

The  defendants  in  this  suit  were  bankers  at  Brecon,  carrying  on 
business  there  under  the  style  of  Hughes  and  Joseph.     They  had 

the  debt  was  invalid,  and  that  subse- 
quent transactious  based  upon  the  su])- 
posed  validity  of  the  bill  were  vitiated 


(1)  In  Tyhr  v.  Yates  (1871)  L.  R.  6 
Ch.  665,  40  L.  J.  Ch.  768,  it  was  held 
that  a  bill  given  by  a  young  man 
towards  payment  of  a  debt  under  the 
mistaken  belief  that  he  was  liable  for 


by  the  same  mistake. — O.  A.  S. 
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been  accnstomed  to  advance  money  to  the  hneband  of  the  plaintiff      Cowabd 

T, 

Jane  Coward,  and  to  take  promiBsory  notes  or  bills  of  exchange      huohes. 
for  the  amount  of  such  advances,  which  were  signed  sometimes  by 
him  and  sometimes  by  the  plaintiff  also.      The  plaintiff  had  no 
separate  property. 

On  the  18th  of  November,  1854,  her  husband  died  intestate,  and, 
as  it  afterwards  appeared,  insolvent ;  and  administration  to  him 
was  not  taken  out  by  any  one. 

On  the  27  th  of  November,  1854,  the  defendant  Joseph  Joseph 
obtained  from  the  plaintiff  a  new  promissory  note  *for  400/.  in  the       [  *^^^  ] 
place  of  one  signed  by  herself  and  her  husband  on  the  24th  of 
January,  1854. 

This  note  was  obtained,  according  to  the  statement  of  the 
defendant  Joseph,  under  the  circumstances  mentioned  in  the 
judgment ;  and  the  present  bill  was  filed  by  Jane  Coward  against 
Messrs.  Hughes  and  Joseph,  to  have  the  note  delivered  up  to  be 
cancelled.    This  was  a  motion  for  decree. 

Mr.  Selwyn  and  A/r.  Tmner,  for  the  plaintiff,  cited  Dyer  v. 
Timewell  (1),  where  relief  was  given  against  a  bill  of  exchange 
improperly  obtained;  and  Neivman  v.  Milner  (2),  where,  in  a 
similar  suit,  the  right  being  clear.  Lord  Loughborough,  L.  C, 
refused  to  send  the  case  to  be  tried  at  law,  observing,  that  the 
only  chance  he  could  give  the  defendants  by  so  doing  would  be  of 
a  jury  making  a  mistake,  and  giving  a  verdict  contrary  to  the 
direction  of  the  Judge. 

Mr.  Roll,  Q.C.,  and  Mr.  Prendergast  for  the  defendants. 

The  reply  was  not  heard. 

Vice-Chancellob  Sir  W.  Page  Wood  : 

This  case  comes  within  the  observations  of  the  Lord  Chancellor 
in  Newman  v.  Milner  (2).  If  there  were  a  conflict  of  evidence  it 
would  be  well  that  it  should  go  to  be  tried  at  law,  where  the 
evidence  would  be  better  sifted  upon  vivd  voce  examination;  but 
there  are  plain  undisputed  facts  here,  which,  in  my  judgment, 
render  it  impossible  for  the  defendants  to  insist  upon  the  validity 
of  the  promissory  note  which  is  in  question  in  this  suit. 

The  undisputed  facts  are,  that  the  plaintiff  Jane  Coward  signed       [  445  ] 
a  promissory  note,  together  with  her  husband,  for  the  sum  of 
(1)  2  Vem.  123.  (2)  2  Ve8.  Jr.  483. 
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CowABD      9751.  10».    The  reason  of  that  appears  from  the  correspondence 

HuoHEs.      which  is  in  evidence,  and  I  do  not  blame  the  defendants  for  taking 

this  note  from  the  husband  and  wife.     On  the  28th  of  January, 

1858,  the  plaintiff,  who  generally  wrote  her  husband's  notes,  wrote 

in  his  name  to  the  defendants  as  follows : 

"  Gentlbmbn, — I  received  your  letter,  and  with  regard  to  a 
note  would  it  not  be  sufficient  that  Mrs.  Coward  should  sign,  as 
I  do  not  wish  to  ask  any  one  to  join  me  in  it,  as  I  have  a  payment 
on  Tuesday?  I  should  be  glad  of  an  answer  by  return  of  post. 
If  Mrs.  Coward's  security  is  sufficient  I  shall  feel  thankful  if  you 
would  forward  me  the  bill,  that  we  may  sign  it  immediately." 

It  would  seem  that  the  defendants  had  stipulated  that  some 
other  person  should  join  as  a  surety  in  the  note  ;  they  knew  that 
the  wife's  joining  would  not  make  her  liable;  but  they  might 
think  that  there  was  some  degree  of  further  security  in  her 
putting  her  name  to  it,  as  in  that  case  she  would  do  her  best  to 
see  it  paid,  and  they  were  content  to  take  the  note  signed  by  her 
and  her  husband.  A  similar  note  was  given  by  them  on  the 
24th  of  January,  1854,  the  exact  character  of  which  cannot  now 
be  ascertained.  The  husband  died  in  November,  1854,  and  nine 
days  afterwards  the  defendant  Joseph  Joseph  travelled  from  Brecon 
to  the  plaintiff's  house  for  a  purpose  which  he  says  is  his  practice 
in  such  cases,  though  it  is  not  averred  to  be  the  general  practice  of 
bankers  in  that  country  whenever  a  person  dies  indebted  to  them 
on  a  promissory  note,  to  go  to  his  representatives  and  endeavour 
to  obtain  a  new  note  from  them.  That  seems  to  be  an  extra- 
ordinary custom ;  however,  it  is  the  practice  of  this  firm.  Joseph 
[  *U6  ]  went  to  the  plaintiff's  house  for  the  express  purpose  *of  obtaining 
some  other  security  instead  of  the  promissory  note  of  the  24th  of 
January,  1854,  signed  by  her  and  her  husband,  and  which  he  must 
have  known  could  only  have  been  binding  upon  the  husband.  I  agree 
that  it  was  competent  to  the  lady  to  ratify  her  former  signature, 
as  in  Lee  v.  Muggeridge  (1),  where  a  married  woman,  having  given 
an  invalid  bond  during  the  life  of  her  husband,  the  question  was, 
whether  her  subsequent  undertaking  to  pay  the  bond  might  not 
be  good,  and  my  impression  is  that  it  was  afterwards  decided  to 
be  so.  Of  course  this  lady,  on  a  correct  representation  to  her  of 
all  the  circumstances,  might,  if  so  minded,  have  given  security 
for  the  payment  of  what  she  might  have  been  in  some  sense 
considered  under  a  moral  obligation  to  pay.  But  the  case  is  not 
(I)  Stated  52  B.  R.  404—406  (1 V.  &  B.  118). 
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like  that ;    there  is  no  appearance  of  the  lady  having  been  of      Coward 

herself  disposed  to  give  a  new  note.     The  defendant  Joseph  went      hdohes. 

to  her  house  with  a  five  shilling  stamp  in  his  pocket,  resolved  to 

have  a  new  note  from  her.     I  take  his  own  statement  of  what 

happened  on  that  occasion.     He  does  not  aver  that  she  originated 

any  proposition  arising  out  of  a  desire  on  her  part  honourably  to 

provide  for  this  engagement,  or  that  anything  was  said  by  her 

at  all  leading  up  to  the  transaction  which  occurred.    He  describes 

the  whole  minutely,  setting  forth  his  route  by  way  of  explaining 

why  he  did  not  call  upon  her  father  who  lived  near.    When  he 

reached  the  house,  he  saw  her  children  playing  about,  and  spoke 

to  one  of  them,  and  asked  her  if  her  mother  was  in  the  house  ? 

"  to  which  she  replied,  *  Yes,'  and  ran  into  the  house  through  the 

back  door ;    and  I  heard  her  tell  her  mother  that  Mr.  Joseph, 

meaning  myself,  was  at  the  door.     Soon  after  I  had  been  shown 

into  a  sitting  room  the  plaintiff  herself  came  in,  and  held  out  her 

hand  to  me.    I  then  sympathised  with  her  on   the  loss  of  her 

husband,  ^and  we  conversed  on  general  matters  for  ten  or  fifteen       [  *447  ] 

minutes,  during  which  time  the  plaintiff's  four  children  came  in. 

At  length,  I  told  her,  I  presumed  she  was  aware  of  the  principal 

object  of  my  visit  (meaning  that  some  arrangement  should  be 

made  with  reference  to  the  joint  note  of  herself  and  husband), 

to  which  she  nodded  assent,  and  then  addressing  me  in  Welsh, 

which  language  the  children  could  not,  as  I  believed,  understand, 

she  said.  Don't  mention  the  subject  in  the  presence  of  my  eldest 

daughter,  for  she  will  relate  it  again  at  home, — thereby  meaning 

that  she  would  relate  it  at  the  house  of  the  plaintiff's  father,  the 

said  John  Jones,  with  whom  the  said  eldest  daughter  resided,  and 

who  was  to  have  slept  there  that  night."     Up  to  this  time  the 

plaintiff  appears,  from  the  defendant's  own  statement,  to  have  had 

no  idea  of  giving  a  note  herself.     He  does  not  represent  her  to 

have  said,  I  don't  want  my  father  to  know  that  I  am  giving  you 

a  note ;  but,  I  don't  want  him  to  know  about  my  husband  and 

myself  having  given  you  this  note.     The  evidence  continues: 

"  We  then  talked  on  various  subjects  for  a  few  minutes,  the  said 

plaintiff  appearing,  during  the  whole  of  the  period  that  I  was  with 

her,  as  cheerful  and  in  as  good  spirits  as  ever  I  saw  her."    I 

should  think  that  this  statement  was  rather  exaggerated,  as  well 

as  the  counter  evidence  as  to  her  state  of  mind  at  this  time.     The 

defendant  was  an  hour  and  a  half  in  the  house,  and  I  assume 

that  the  plaintiff  was  not  overwhelmed  with  grief,  but  that  she 
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Coward  was  perfectly  able  to  attend  to  business.  He  continues,  **  She 
Hughes.  ^^^^  ^^^^  her  four  children  out  of  the  room  with  various  excuses, 
and  as  soon  as  they  were  gone,  I  asked  her  why  she  was  so 
particular  that  her  eldest  daughter  should  be  ignorant  of  the 
transaction  ?  and  also  if  her  father  were  aware  of  the  debt  ?  To 
which  she  replied  that  her  father  was  aware  that  her  late  husband 
was  indebted  to  myself  and  my  said  partner  ;  but  that  he  did  not 
[  *448  ]  know  the  amount,  and  that  she  was  anxious  that  he  ^should  not 
be  aware  of  the  amount  until  she  should  obtain  the  1,000^.  from 
a  policy  of  insurance,  which  would  be  payable  in  three  months. 
She  then  asked  me  what  would  be  the  amount  of  principal  and 
interest  three  months  hence.  I  asked  her  if  she  could  afford  to 
give  me  any  money  on  account  of  the  amount  due  ?  She  replied 
that  she  could  not  then,  as  her  husband's  funeral  had  been 
attended  with  so  many  expenses;  but  that  as  I  and  my  said 
partner  had  treated  her  with  so  much  kindness  in  not  having 
pressed  them  for  payment,  she  would  see  us  paid  every  shilling.  I 
then  told  her  that  we  did  not  fear  that  she  would  not  pay  us, 
and  that  we  would  give  her  any  reasonable  time  for  payment." 
Every  word  of  that  seems  to  imply  that  she  considered  she  was 
under  an  obligation  upon  the  note  signed  by  herself  and  her 
husband.  He  continues:  "  I  then  told  her  what  was  the  amount 
due  at  that  date  of  principal  and  interest,  and  proposed  that  she 
should  give  us  a  promissory  note,  payable  two  months  after  date, 
for  such  amount  and  interest.  At  that  time  it  was  growing  dark, 
and  she  suggested  that  we  should  have  candles,  as  she  was  anxious 
that  we  should  have  the  business  over,  as  she  thought  it  very 
probable  that  the  Eev.  Mr.  Davis,  of  Court  of  GoUen,  would  be 
calling  on  her,  as  he  generally  did  so  every  evening  about  that 
time  since  her  husband's  death,  at  the  same  time  expressing  her 
gratitude  for  his  great  kindness  shown  her  since  that  time.  She 
then  rang  for  candles,  which  the  servant  girl  brought  in  with 
her,  and  at  the  same  time  the  four  children  accompanied  the 
servant.  Directly  after  the  servant  girl  left  the  room,  she  said 
to  the  children,  in  a  laughing  tone  of  voice,  *  Now,  young  ladies, 
you  go  into  the  next  room  and  finish  playing  on  the  piano,  as 
I  have  some  private  business  with  Mr.  Joseph,*  meaning  myself. 
As  soon  as  we  were  left  alone,  I  produced  a  stamp  from  my  pocket, 
and  drew  the  promissory  note  mentioned  in  the  bill  for  the  amount 
^  ]  due  and  interest,  payable  at  two  months  date,  which  the  *plaintiflF 
signed  without  the  slightest  hesitation,  without  having  said  a  word 
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about  consulting  her  father  or  any  one  else;  on  the  contrary,  Coward 
expressmg  a  desire  that  her  father  should  know  nothing  of  the  hughbs. 
transaction  :  at  the  same  time  being  evidently  aware  of  the  nature 
of  the  transaction  and  the  liability  she  then  incurred.  I  then 
gave  up  the  said  joint  note  of  herself  and  her  said  husband,  telling 
her  it  was  of  no  use,  as  she  had  given  the  new  note  in  lieu  of  it." 
Every  word  of  that  bears  the  impression  that  she  thought  that 
she  had  been  treated  with  kindness,  because  her  husband  and 
herself  had  not  been  pressed  for  the  payment  of  the  old  note, 
which  she  did  not  ask  to  have  delivered  up  to  her,  but  would  have 
let  the  defendant  go  away  with  both  notes  in  his  possession  if  he 
had  not  offered  to  give  up  the  old  note,  telling  her  it  was  of  use 
to  him.  He  then  says,  she  repeated  her  gratitude  at  his  having 
treated  her  kindly,  and  repeated  that  she  would  see  himself  and 
his  partner  paid  every  shilling.  I  take  his  own  story  entirely, 
and  ask  whether  it  is  possible  that  a  promissory  note  so  obtained 
can  be  valid?  and  whether  I  ought  to  send  the  case  to  a  jury,  and 
80  give  the  defendants  a  chance,  as  it  was  observed  in  Newman  v. 
M'dner  (1),  of  obtaining  a  verdict  against  the  direction  of  the  Judge, 
after  such  a  statement  as  this.  The  defendant  Joseph  knew  that 
this  lady  was  not  under  any  obUgation  to  him,  that  she  had  not 
any  property  of  her  own,  and  that  her  husband  had  only  been 
dead  nine  days ;  and  she  swears  she  did  not  know  she  was  not 
liable  upon  the  note.  In  a  subsequent  part  of  his  affidavit  he 
says,  that  he  behoves  she  was  perfectl}  aware  she  was  not  bound, 
because  a  year  before,  when  the  defendants  obtained  an  under- 
taking from  her  husband's  mother,  the  plaintiff  said  that  that 
undertaking,  having  been  given  during  the  lifetime  of  her  hus- 
band's father,  would  be  of  no  use;  but  nothing  was  said  at  the 
interview  *to  show  her  that  she  was  not  liable  upon  the  note.  [  *45o  ] 
What  could  induce  her  under  these  circumstances  to  sign  the  new 
note?  There  was  no  possible  inducement  for  her,  before  she 
had  administered  and  investigated  her  husband's  affairs,  and  seen 
what  her  position  was,  to  put  her  name  to  this  note,  if  she  knew 
at  the  time  that  she  was  not  liable  upon  the  note  signed  by  herself 
and  her  husband.  I  quite  agree  that  if  she  had  volunteered  by 
giving  a  new  note  or  otherwise  to  bind  herself,  saying  that  she 
considered  herself  bound  in  honour  to  provide  for  the  debt,  that 
might  bring  the  case  within  the  decision  in  Lee  v.  Muggeridge{2), 
where  the  voluntary  bond  of  a  married  woman  was  held  to  be  a 
(1)  2  Yes.  Jr.  483.  (2)  52  R.  B.  404—406  (1  V.  &  B.  US). 

B.R. — VOL.  cm.  12 


178 


1856.    CH.     1  KAY  &  J.  450—451. 


[r.r. 


Coward 

J?. 
Hughes. 


[  *451  ] 


sufficient  consideration  for  a  subsequent  promise  to  pay  the  debt. 
But  in  a  transaction  like  this — the  defendant  Joseph  on  the 
occasion  of  obtaining  this  note  having  given  the  plaintiff  no 
explanation  whatever,  but  merely  saying,  Can  you  pay  me?  not 
having  intimated  to  her  that  she  was  under  no  liability,  but 
asking  her,  Can  you  pay  me  anything  now?  to  which  she 
answered,  No;  my  husband's  funeral  has  cost  me  so  much — to 
suppose  that  she  gave  him  a  new  note  from  an  honourable  desire 
of  seeing  him  paid,  which  must  have  been  at  some  other  person's 
expense,  would  raise  a  question  which  it  would  be  perfectly  pre- 
posterous to  send  to  a  jury.  I  have  not  mentioned  the  evidence 
on  the  plaintiff's  side,  except  that  she  swears  that  she  did  not 
know  that  she  was  not  liable  upon  the  former  note.  Looking 
only  at  the  facts  of  this  defendant  going  to  her  house  with  a 
stamp  in  his  pocket  a  day  or  two  after  her  husband's  funeral,  and 
asking  her  to  pay  him  what  was  due  upon  the  former  promissory 
note ;  she  saying  that  she  could  not,  but  expressing  her  thanks 
for  his  kindness  in  not  pressing  her  husband  and  herself,  and 
then,  at  the  defendant's  request,  putting  her  name  to  a  new  note, 
and  making  herself  liable  for  a  sum  of  which  she  owed  nothing 
before ;  relying  on  the  defendant's  *own  statement  without  making 
any  comment  upon  the  plaintiff's  evidence,  assuming  her  to  have 
been  in  a  condition  perfectly  to  understand  business  at  the  time, 
I  see  nothing  to  show  that  she  was  intending  to  fulfil  an  honourable 
obligation,  which  is  the  only  thing  that  could  make  this  note  valid. 
There  must  be  a  decree  that  the  promissory  note  be  delivered  up 
to  be  cancelled,  with  costs  against  the  defendants. 


1855. 
Feb.  19,20. 

Wood,  V.-C. 

[451] 


MANSER  V.   DIX(l). 

(1  Kay  &  J.  451—461 ;  S.  C.  24  L.  J.  Ch.  497 ;  1  Jur.  N.  S.  466 ;  3  W.  R,  313  ; 

3  Eq.  Rep.  650.) 

Instructions  by  a  purchaser  to  his  counsel  for  the  preparation  of  the 
draft  agreement  to  purchase,  though  given  long  ante  h'teni  motam :  Held» 
to  be  privileged  in  a  subsequent  suit,  which  sought  to  impeach  and  set 
aside  the  sale,  on  the  ground  that  the  vendor  was  a  trustee  who  had  no 
power  to  sell. 

The  bill  in  this  suit  sought  to  impeach  an  agreement  for  the 
sale  of  certain  leasehold  hereditaments  of  the  plaintiff,  dated  the 


(1)  Mac/arlan  v.  ^oft(1872)  L.  E.  14 
Eq.  580, 41  L.  J.  Ch.  649,  27  L.  T.  305 ; 
Millet  V.  Moryan  (1873)  L.  R.  8  Ch.  361 ; 


and  see  later  cases  cited  in  Calcra/t  v, 
Otiest  [1898]  1  Q.  B.  759,  67  L.  J.  Q.  B. 
505,  78  L.  T.  283,  C.  A.— 0.  A.  S. 
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24th  of  June,  1861,  and  a  conveyance  or  assignment  of  sach  Manser 
premises  to  F.  Langford,  in  pursuance  of  such  agreement,  by  a  j^^^. 
deed  dated  the  26th  of  August,  1861,  which  agreement  and  con- 
veyance purported  to  have  been  made  and  executed  under  the 
trusts  or  powers  of  an  indenture,  dated  the  12th  of  February, 
1846,  whereby  the  premises  were  assigned  to  a  trustee,  upon  trust 
to  sell,  and  out  of  the  proceeds  of  such  sale  to  pay  to  two  persons, 
parties  to  the  deed,  certain  sums  due  to  them  from  the  plaintiff, 
with  interest  and  costs,  and  to  pay  the  residue  to  the  plaintiff ;  but 
the  plaintiff  alleged  that  the  trusts  of  this  indenture  never  came 
into  operation. 

One  of  the  defendants  had  purchased  the  premises  from  Henry 
Davis,  who  purchased  them  from  F.  Langford.  The  other  defen- 
dants were  the  trastees  of  the  deed  of  August,  1861,  and  the 
executors  of  F.  Langford. 

The  executors  of  F.  Langford  admitted  that  they  had  ♦in  their       [  •462  ] 
possession  the  following  documents  relating  to  the  question  in 
dispute  in  this  cause : 

Instructions  to  counsel  on  the  part  of  F.  Langford  for  the 
preparation  of  the  draft  of  the  said  agreement  of  the  24th  of 
June,  1861. 

The  original  draft  of  the  said  agreement,  approved  by  such 
counsel  on  the  6th  of  June,  1861. 

The  opinion  of  counsel,  dated  the  80th  of  July,  1861,  upon 
certain  alterations  in  the  draft  of  the  indenture  of  the  26th  of 
August,  1861 ;  but  they  claimed  protection  for  them,  on  the  ground 
that  they  were  professional  communications. 

Mr.  Roll,  Q.C.,  and  Mr.  Ooldsmid  for  the  plaintiff : 

These  documents  are  not  privileged,  because  they  passed  before 
the  dispute  arose. 

Letters  written  by  a  defendant  and  his  father  to  their  solicitor 
previously,  without  reference  to  any  dispute,  and  a  case  and 
opinion  concerning  the  property  in  the  same  position,  were  ordered 
to  be  produced :  Beadon  v.  Kifig  (i).  So  written  communications 
between  a  vendor  and  his  solicitor,  which  passed  before  any  dis- 
pute had  arisen  between  him  and  the  purchaser,  were  ordered  to 
be  produced  in  a  suit  by  the  latter  for  specific  performance,  except 
such  part  of  tliem  as  contained  legal  advice  or  opinions:  Lord 
WaUingham  v.  Goodricke  (2).  And  subsequently  the  present  Lord 
(1)  83  R.  B.  283  (17  Sim.  34).  (2)  64  R.  B.  226  (3  Hare,  122). 
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Manseb      Chancellor,   when  Vice-Chancellor,   ordered    the  production   of 
Diz.         letters  written  under  similar  circumstances,  which  were  not  alleged 
to  contain  legal  advice  or  opinions :  Hawkins  v.  Qathercole  (l).- 

Mr.  W,  M.  James,  Q.C.,  and  Mr.  E,  F,  Smith  for  the  executors 
of  F.  Langford : 

[  *i53  ]  These  documents  are   privileged.      *An   attorney  will  not  be 

allowed  to  give  evidence  of  verbal  communications  which  passed 
between  his  client  and  himself  in  the  course  of  business  which 
he  was  employed  to  transact:  Herring  v.  Clobei'y  (2),  Pearse  v. 
Pearsei^). 

(Vicb-Chancellor  :  In  Bolton  v.  The  Corporation  of  Liverpool  (4) 
even  opinions  of  counsel  were  ordered  to  be  produced,  having  been 
given  ante  litem  motam,) 

Then  if  a  vendor  were  to  lay  before  counsel  instructions  to  prepare 
protecting  conditions  of  sale,  suggesting  possible  defects  of  title 
which  ought  to  be  guarded  from  objection,  these  instructions  must 
afterwards  be  produced  if  litigation  should  happen  to  arise. 

Mr.  Holt,  Q.C.,  in  reply. 

Mr.  Daniel,  Q.C.,  and  Mr.  W.  P.  Murray  appeared  for  another 
defendant,  against  whom  there  was  a  similar  motion. 

Vice-Chancbllor  Sir  W.  Page  Wood: 

The  main  question  on  this  motion  arises  concerning  the  docu- 
ments sought  to  be  protected  by  the  third  paragraph  of  the 
defendant's  affidavit.  These  are  communications  between  a  man 
and  his  legal  adviser — drafts  prepared  by  counsel,  and  opinions  of 
counsel  thereon,  all  of  which  were  long  ante  litem  motam.  Accord- 
ing to  the  report  of  Lord  Walsingham  v.  Goodricke  (5),  which  is  the 
most  favourable  case  for  the  plaintiff,  Vice-Chancellor  Wigram, 
having  remarked  that  he  would  not  order  the  documents  in  question 
in  that  case  to  be  produced  if  the  matter  were  res  integra,  closed 
his  judgment  by  saying,  "  Any  part  of  the  letters  which  contains 
legal  advice  or  opinions  may  be  protected,  if  the  fact  is  brought 
before  the  Court  by  affidavit."  Now  a  draft  prepared  by  counsel 
t  ♦iSi  J       comes  clearly  under  the  head  *of  legal  advice.     It  would  contain 

(1)  89  R.  K.  24  (1  Sim.  N.  S.  150).  (4)  36  R.  H.  251  (1  My.  &  K  88). 

(2)  65  R.  R.  344  (1  Ph.  91).  (5)  64  R.  R.  226  (3  Hare,  122). 

(3)  75  R.  R.  4  (1  De  G.  &  Sm.  12). 
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marginal  observations  or  alterations  made  by  counsel  which  fall  Manser 
ivithin  the  definition  of  legal  advice.  There  is  more  difficulty  dix. 
respecting  the  instructions  of  F.  Langford  to  his  counsel  for  the 
preparation  of  the  draft;  and  upon  this  point  one  cannot  but 
regret  to  see  the  number  of  cases  that  have  occurred  of  late  years, 
and  the  discrepancy  between  some  of  the  decisions.  In  Lord 
WcUsinghamy,  Goodricke  (1),  I  cannot  help  observing  the  desire  of 
the  learned  Judge  to  escape  from  the  decisions  in  previous  cases. 
If  the  matter  were  res  integra,  he  says,  he  should  scarcely  hesitate 
to  decide  in  favour  of  the  privilege.  His  Honour  considered  him- 
self bound  by  the  decisions  in  Hxighes  v.  Bidduljfh  (2),  Vent  v. 
Pacey  (8),  and  Bolton  v.  The  Corporation  of  Lirerpool  (4),  to  hold 
that  letters  which  passed  between  a  solicitor  and  his  client,  and 
cases  prepared  anterior  to  litigation  or  dispute  were  not  privileged. 
However,  I  cannot  but  accede  to  a  great  part  of  the  reasoning  in 
Pearse  v.  Pearse  (5).  It  is  difficult  to  reconcile  on  principle  the 
protection  of  the  client  which  privileges  liim  from  disclosing  any- 
thing which  passed  between  himself  and  his  solicitor  in  consulta- 
tion, and  the  decisions  as  to  letters  passing  between  them  and 
documents  prepared  before  any  dispute  has  arisen  concerning  the 
subject  to  which  they  relate.  You  can  of  course  extract  from  the 
client  everything  that  he  knows;  the  circumstance  that  he  has 
communicated  it  to  his  solicitor,  is  not  a  reason  for  refusing  this 
kind  of  discovery.  You  would  be  able  to  discover  every  fact  in  the 
client's  knowledge ;  but  you  must  get  them  from  hitn  upon  oath, 
and  as  you  could  not  call  his  solicitor  to  contradict  anything  which 
he  may  say  by  disclosing  what  may  have  passed  between  them  in 
consultation,  I  should  have  thought,  independently  of  authority, 
that  the  true  rule  would  be  that  *as  you  could  not  show  that  in  [  *i55  ] 
conversation  with  his  solicitor  he  had  made  such  and  such  state- 
ments, of  course  everything  which  he  wrote  to  his  solicitor  should 
be  equally  privileged.  On  this  point  the  authorities  present  some 
difficulty ;  there  are  decisions  by  which  cases  have  been  ordered  to 
be  produced,  but  not  the  opinions  on  them.  Lord  Langdale, 
whose  views  on  this  subject  were  that  it  would  be  a  beneficial  rule 
that  everything  should  be  produced,  seems  to  have  gone  very  far 
in  Flight  v.  Robinson  (6),  where,  there  being  a  discussion  with 
reference  to  a  sale  by  auction,  the  defendants  sought  to  protect 

(1)  64  IL  B.  226  (3  Hare,  122).  (4)  36  R.  R  251  (1  My.  &  K.  88). 

(2)  28  E.  R.  46  (4  Eusa.  190).  (6)  73  R.  R.  4  (1  De  G.  &  Sm.  12). 

(3)  4  Ruas.  193.  (6)  68  R.  R.  6  (8  Beav.  22). 
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Manskb  themselves  from  the  production  of  certain  papers,  which  Lord 
Dix.  Lanodale,  in  p.  38,  says,  "  may  perhaps  be  assumed  to  consist 
of  confidential  communications  between  attorney  or  counsel  and 
client,  but  they  did  not  take  place  either  in  the  progress  of  the 
suit  or  with  reference  to  the  suit  previous  to  its  commencement. 
They  are  properly  distinguished  as  having  taken  place  before  the 
10th  day  of  November,  1888,  the  day  on  which  the  relation  of 
vendor  and  purchaser  arose  between  the  defendants  and  the  plain- 
tiff. The  defendants,  being  in  circumstances  of  hazard  and  respon- 
sibility in  their  management  of  the  estate  for  their  own  security 
and  protection,  made  statements  for  the  opinion  of  counsel,  and 
allege  them  to  be  privileged  communications,  which  in  one  sense 
they  are,  for  their  attorney  would  not  be  permitted  to  disclose 
them  ;  but  they  are  not,  in  my  opinion,  so  privileged  as  to  protect 
the  defendants  themselves  from  discovering  them  in  answer  to  the 
plaintiff's  bill. 

The  plaintiff  in  that  suit  was  a  purchaser  attempting  to  escape 
from  the  performance  of  his  contract,  and  it  certainly  seems 
alarming  to  find  it  laid  down  positively  in  a  case  of  that  kind, 

[  *456  ]  that,  if  a  vendor  discloses  to  his  solicitor  confidentially,  *"  being 
in  circumstances  of  hazard  and  responsibility,"  all  the  facts 
relating  to  the  estate,  there  being  at  the  time  no  dispute,  and 
afterwards  litigation  arises  in  which  his  title  is  impeached  by  a 
person  in  no  fiduciary  relation  to  him,  he  is  obliged  to  disclose  all 
that  formerly  passed  between  himself  and  his  solicitor,  possibly 
suggesting  doubts  which  might  be  thrown  upon  his  title.  That 
case  is  in  conflict  with  Pearse  v.  Pearse  (i),  where  the  question  was, 
whether  the  vendor  was  compellable  to  disclose  his  motive  for 
making  a  certain  appointment,  or  confidential  communications 
made,  not  during  a  dispute  or  after  any  threat  of  dispute.  Lord 
Justice  Knight  Bruce,  then  Vice-Chancellor,  put  this  case,  "  if  a 
man  is  in  possession  of  an  estate  as  owner,  he  is  not  under  any 
fiduciary  obligation,  he  finds  a  flaw  or  a  supposed  flaw  in  his  title, 
which  it  is  not,  in  point  of  law  or  equity,  his  duty  to  disclose  to 
any  person;  he  believes  that  the  flaw  or  supposed  defect  is  not 
known  to  the  only  person,  who,  if  it  is  a  defect,  is  entitled  to  take 
advantage  of  it,  but  that  this  person  may  probably  or  possibly  soon 
hear  of  it,  and  then  institute  a  suit  or  make  a  claim.  Under  this 
apprehension,  he  consults  a  solicitor,  and  through  the  solicitor  lays 
a  case  before  counsel  on  the  subject,  and  receives  his  opinion. 
(1)  75  B.  K.  4  (1  De  G.  &  Sm,  12). 
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Some  time  afterwards,  the  apprehended  adversary  becomes  an      Manseb 
actual  adversary ;  for,  coming  to  the  knowledge  of  the  defect  or         dix, 
supposed  flaw  in  the  title,  he  makes  a  claim,  and  after  a  prelimi- 
nary correspondence  commences  a  suit  in  equity  to  enforce  it,  but 
between  the  commencement  of  the  correspondence  and  the  actual 
institution   of  the  suit,  the  man  in  possession  again  consults  a 
solicitor,  and  through  him  again  lays   a   case    before    counsel. 
According  to  the  respondent's  argument  before  me  on  this  occasion, 
the  defendant  in  the  instance  that  I  have  supposed  is  as  clearly 
bound  to  disclose  the  first  consultation  and  the  first  case,  as  *he  is       [  *467  1 
clearly  exempted  from  discovering  the  second  consultation  and  the 
second  case.    I  have,  I  repeat,  yet  to  learn  that  such  a  distinction 
has  any  foundation  in   reason  or  convenience:"    and  then    he 
observes  upon  the  case  of  Cholmondeley  v.  Clinton  (1)  where  the 
Lord  Chancellor  protected  from  discovery  matters  of  title  come 
to  the  knowledge  of  the  defendant's  solicitor,  in  consultations  con- 
cerning the  title.    He  continues, ''  the  contest  is  in  the  Master's 
ofBce  between  a  vendor  and  purchaser.    It  must  be  borne  in  mind 
that  the  discovery  sought  is  of  matters  anterior  to  the  contract, 
and  concerns  the  question  of  title  only,  and  that  in  order  to  obtain 
the  production  upon  oath  by  the  vendor  (the  exceptant)  of  such 
documents  as  he  ought  to  produce,  it  may  well  be  that  not  a  single 
interrogatory  may  be  necessary ;  and  my  opinion  is,  that  as  to 
some  portions  at  least  of  the  interrogatories  before  me,  it  is  only 
upon  a  special  case,  if  at  all,  that  as  between  parties  standing  in 
the   relative   positions,  and  in  the  circumstances  in  which  the 
parties  here  stand,  they  ought  to  be  allowed.    But,  I  am  not  aware 
of  any  such  special  case  having  yet  been  made ; "  and  he  ends  by 
allowing  the  exception.    It  is  clear,  that,  in  that  case,  the  party 
consulted  his  solicitor  with  a  view  to   the   sale,  and  previously 
thereto,  without  reference  to  the  particular  purchaser,  but  having 
apprehensions  that  there  might  be  difficulties  as  to  the  title ;  and 
the  communications  made  under  that  species  of  apprehension  the 
Court  thought  ought  to  be  protected.     That  decision  and  Flight  v. 
Robinson  (2)  can  hardly  stand  together. 

Lord  Walsingham  v.  Goodricke  (s)  was  not  a  case  of  title,  but  the 
question  there  was  whether  the  contract  had  been  concluded  or  not. 
The  defendant  said,  that  it  had  not.  There  had  been  no  communi- 
cation upon  the  title,  but  the  defendant  had  written  letters  to  his 

(1)  13  B.  B.  1  (19  Yes.  267).  (3)  64  B.  B.  226  (3  Hare,  122). 

(2)  68  B.  B.  6  (8  Beav.  22). 
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Manser      ^solicitor,  as  his  solicitor  and  confidential  adviser,  and  insisted  that 
Dix  he  was  not  bound  to  produce  them ;  and  the  Vicb-Chancellor,  after 

[  •458  ]  saying  that,  if  the  question  were  res  Integra^  he  would  not  order 
them  to  be  produced,  held,  that,  as  there  had  been  no  dispute  at  the 
time,  he  could  not  consider  those  documents  to  be  privileged,  except 
so  far  as  they  contained  legal  advice  or  opinions.  With  respect  to 
the  apprehension  of  intended  litigation,  he  says,  *'  The  next  contest 
was  upon  communications  made  before  litigation,  but  in  contempla- 
tion of  and  with  reference  to  litigation  which  was  expected  and 
afterwards  arose,  and  it  was  held  that  the  privilege  extended  to 
these  cases  also.  A  third  question  then  arose  with  regard  to  com- 
munications after  the  dispute  between  the  parties,  followed  by 
litigation,  but  not  in  contemplation  of  or  with  reference  to  that 
litigation,  and  these  communications  were  also  protected :  Bolton 
V.  Coi^oration  of  Liveiyool  (i),  Hughes  v.  Biddidph  (2),  Veiit  v. 
Pacey  (a),  Clagett  v.  Phillips  (4).  A  fourth  point  which  appears  to 
have  called  for  decision,  was  the  title  of  a  defendant  to  protect  from 
discovery,  in  the  suit  of  one  party,  cases  or  statements  of  fact  made 
on  his  behalf  by  or  for  his  solicitor  or  legal  adviser  on  the  subject- 
matter  in  question  after  litigation  commenced,  or  in  contemplation 
of  litigation  on  the  same  subject  with  other  persons,  with  the  view 
of  asserting  the  same  right.  This  was  the  case  of  Combe  v.  The 
Coiporation  of  London  (5).  The  question  in  that  suit  was  the  right 
of  the  corporation  to  certain  metage  dues,  and  the  answer  stated 
that  other  persons  had  disputed  the  right  of  the  corporation  to 
metage,  and  that  they  had  in  their  possession  cases  which  had  been 
prepared  with  a  view  to  the  assertion  of  their  rights  against  such 
other  parties  in  contemplation  of  litigation,  or  after  it  had  actually 

[  *459  ]  commenced.  Sir  J.  L.  Knight  Bruce  held  *that  those  cases,  relat- 
ing to  the  same  question,  but  having  reference  to  disputes  with 
other  persons,  were  within  the  privilege  ;  and  I  perfectly  concur  in 
that  decision." 

The  case  here  is,  that  the  plaintiff  is  disputing  the  title  of  a 
defendant,  who  has  purchased  this  property,  as  the  plaintiff  alleges, 
with  notice  of  facts  which  would  give  the  plaintiff  an  equity  to  set 
aside  the  purchase.  It  is  not  a  case  of  alleged  fraud  between  the 
defendant's  solicitor  and  himself,  nor  indeed  of  fraud  at  all,  except 
that  the  Court  would  not  allow  the  defendant  to  take  with  notice  of 

(1)  36  R  B.  261  (1  My.  &  K.  88).      (4)  60  B.  R.  47  (2  Y.  &  0.  C.  C.  82). 

(2)  28  R.  B,  46  (4  Buss,  190).    f  (5)  67  B.  B.  482  (1  Y.  &  C.  C.  C.  631). 

(3)  4  Buss.  193. 
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a  breach  of  trust ;  and  the  contest  is,  whether  any  trust  ever  in  fact  Manser 
existed.  The  bill  impeaches  the  agreement  of  the  24th  of  June,  Oix. 
1851,  and  the  conveyance  thereunder  of  the  25th  of  August,  1851, 
with  relation  to  which  the  communications  in  question  took  place. 
The  documents  of  which  production  is  now  sought  are  instructions 
for  the  draft  of  the  agreement,  which  resulted  in  the  draft,  and  the 
original  draft  itself,  and  also  the  opinion  of  counsel  upon  certain 
alterations  in  the  draft.  Both  the  latter,  as  I  have  already  intimated, 
I  consider  to  be  within  the  privilege.  The  question  is,  whether  the 
instructions  for  that  draft  are  protected  also.  I  can  scarcely  con- 
ceive any  case  more  calling  for  protection  at  the  hands  of  the  Court. 
A  party  wishing  to  make  his  title  secure  consults  his  solicitor, 
being  about  to  deal  with  trustees  for  sale  of  the  property,  the 
original  owner  of  which,  who  made  the  conveyance  in  trust  for  sale, 
is  not  a  party  to  the  transaction :  the  intended  purchaser  wishing 
to  be  made  sure,  and  knowing  as  every  one  does  the  perils  which 
surround  a  case  of  that  kind,  even  where  everything  seems  to  have 
been  formally  done  to  authorise  the  trustees  to  make  a  title,  sends 
instructions  to  his  counsel.  To  say  that  these  instructions  are  not 
privileged  would  be  a  refinement  which  I  cannot  make  in  a  case  of 
this  description.  If  I  were  to  order  these  instructions  to  be  pro- 
daced,  I  should  go  the  whole  length  of  deciding,  that,  in  every  case 
between  *vendor  and  purchaser,  if  the  purchaser  raises  a  difficulty  [  *460  ] 
apon  the  title,  he  might  be  entitled  to  say,  that  eighteen  or  twenty 
years  before,  when  the  same  property  was  offered  for  sale,  the 
person  then  selling  had  certain  consultations  with  his  solicitor  or 
counsel,  there  being  then  no  dispute,  and  as  soon  as  the  contract 
was  concluded  he  sent  instructions  for  a  conveyance  to  his  counsel, 
and  that  the  purcliaser  in  every  such  case  would  be  entitled  to  see 
those  documents.  If  that  be  the  rule,  I  do  not  see  how  to  pre- 
vent the  enormous  injustice  of  enabling  every  purchaser  to  obtain 
production  and  discovery  of  all  objections  to  the  title,  and  every- 
thing that  has  passed  between  the  vendor  and  his  solicitors  with 
reference  to  the  title.  That  would  involve  all  the  consequences  so 
forcibly  pointed  out  by  the  Lord  Justice  Knight  Bruce  in  Pearse  v. 
Pearse  (1) ;  and  having  to  choose  between  the  view  of  that  learned 
Judge  and  that  of  Lord  Lanodale,  and  considering  the  comparative 
expediency  of  the  two  courses,  I  have  no  hesitation  in  saying,  that 
nothing  could  exceed  the  injustice  of  a  court  of  equity  taking  the 
course  of  prying  into  all  the  transactions  between  a  solicitor  and 
•     (1)  75  fi.  E.  4  (1  De  O.  &  Sm.  12). 
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Manser  his  client,  in  order  to  elicit  from  the  client  that  information  which 
Dix.  tbfi  solicitor  has  always  been  considered  liable  to  reprobation  for 
disclosing,  and  which  the  Court  always  prevents  him  from  disclos- 
ing if  applied  to  in  time,  and  the  concealment  of  which  is  the 
privilege  of  the  client,  not  of  the  solicitor.  If,  therefore,  a  distinc- 
tion can  be  drawn  between  this  case  and  Lord  Walsingham  v. 
Goodricke  (1),  I  shall  not  hesitate  to  follow  the  inclination  of  the 
learned  Judge's  mind  in  that  case,  and  hold  these  documents  to  be 
within  the  privilege.  I  think  that  the  distinction  is,  that  the  whole 
question  in  that  case  was  not  a  question  upon  the  title,  but  whether 
there  had  been  a  contract  or  not,  and  the  documents  in  question 
passed  at  a  time  when  no  one  was  apprehending  (which  is  the 

[  *46i  ]  word  that  seems  best  *to  suit  this  case)  any  dispute,  and  the  con- 
tract had  never  been  concluded ;  but  in  this  case  the  consultations 
were  between  a  man  and  his  solicitor  as  to  a  proposed  conveyance 
to  him,  in  order  to  make  himself  quite  secure.  It  was  from  a 
general  apprehension  against  the  whole  world,  and  in  order  to 
secure  himself;  and  the  doubts  and  fears  so  suggested  are  just 
those  which  this  Court  ought  to  protect  him  from  having  to  disclose. 
I  think  that  this  makes  a  sound  distinction  between  the  present 
case  and  Lord  WaUingham  v.  Goodricke  0),  and  that  I  may  grant 
this  protection,  notwithstanding  the  dicta  in  Hawkins  v.  Gather- 
cole  (2),  which  in  Warde  v.  Warde  (3)  the  same  learned  Judge  seems 
not  to  have  acted  upon,  possibly  on  account  of  the  very  distinction 
which  I  am  now  making,  that  there  was  an  apprehension  of  a 
dispute,  though  there  was  no  actual  dispute  then  existing.  That 
decision  was  overruled  by  Lord  Teuro,  on  the  ground  that  the 
solicitor  had  acted  in  the  transaction  for  both  the  husband  and  wife 
as  one  and  the  same  person ;  but  he  left  untouched  the  other  point. 
Here,  where  the  consultation  has  been  against  all  possible  claimants 
who  may  hereafter  dispute  the  title,  I  think  I  am  authorised  to  say 
that  these  documents  are  privileged. 

(1)  64  R.  R.  226  (3  Hare,  122).  64  R.  R  226,  n. 

(2)  1   Sim.   N.   S.    150  ;    following  (3)  1   Sim.   N.  S.  18 ;  reversed   on 
Lord     WaUiitifham  v.    (htodricke,    see      appeal,  87  R.  R.  118  (3  Mac  &  G.  365). 
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POLLARD  V.   CLAYTON  (1).  i856. 

(1  Kav  &  J.  462-481 ;  S.  C.  1  Jur.  N.  S.  342  ;  3  W.  R.  3^9.)  »/'^22. 

Specific  performance  refused  of  a  contract  for  the  sale  by  the  defendants    Wood,  V.-C. 
to  the  plaintiffs  of  all  the  coal  contained  in  certain  beds  of  coal  to  be  raised         i  ^^^  ] 
and  delivered  by  the  defendants  to  the  plaintiffs  at  the  rate  of  500  tons  per 
week. 

Such  a  contract  is  a  positive  contract,  and  does  not  give  jurisdiction  to 
restrain  sale  to  other  parties,  nor  can  the  Court  enforce  a  contract  involving 
the  continuous  employment  of  labour,  nor  will  it  interfere  to  prevent  a 
breach  of  contract  where  the  plaintiff  has  an  adequate  remedy  in  damages 
at  law. 

The  bill,  filed  on  the  20th  of  February,  1855,  by  one  of  the 
managers  of  the  Bowling  Iron  Company,  suing  as  such  on  behalf 
of  the  Company  by  virtue  of  powers  in  the  Company's  Act,  stated 
that    the   Company  was  a  Joint-stock   Company  established  at 
Bowling,  in  the  parish  of  Bradford,  in  Yorkshire,  for  the  purpose 
of  getting,  purchasing,  and  selling  iron  ore,  iron  stone,  and  iron 
and  steel,  and  of  smelting,  manufacturing,  and  vending  cast-iron 
and  steel,  and  also  of  getting,  purchasing,  converting,  and  selling 
coals  and  other  mineral  produce,  and  had  carried  on  that  business 
since  1848 ;  that  the  defendants,  who  carried  on  ♦the  business  of      [  *463  ] 
iron  masters  and  manufacturers  of  iron  at  Bierley,  in  Yorkshire, 
were,  at  the  date  of  the  contract  of  which  the  bill  sought  specific 
performance,  and  had  ever  since  been,  possessed  of  certain  mines 
or  beds  of  coal  called  Better  Bed  coal,  adjoining  or  near  to  the 
Company's  iron  works  and  collieries;  that  in  1849  the  defendants, 
not  requiring  for  the  working  of  their  own  iron  furnaces  such  por- 
tion of  the  Better  Bed  coal  as  was  situate  in  North  Bierley,  and 
which   was  estimated  to   contain  from  120,000  to  150,000  tons, 
opened  a  negotiation  with  the  Company  for  the  sale  thereof  to  them 
at    a  fixed  price  per  ton,  to  be  paid  at  such  times  and  in  such 
mariner  as  might  be  agreed  upon ;  that  the  Better  Bed  coal  in 
North  Bierley  was  very  conveniently  situate  with  reference  to  the 
Company's  collieries  and  iron  works,  which  adjoined  thereto,  and 
the  Company  had  the  power,  by  means  of  their  engines  and  pits  in 
their  collieries,  to  drain  or  **  loose,"  as  it  is  technically  termed,  the 
Ijeds  of  Better  Bed  coal  in  North  Bierley,  and  the  Company  having 
occasion  for  a  large  quantity  of  coal  of  that  particular  description 
for  their  iron  works,  the  plaintiff,  as  their  manager,  went  over  the 
lands  in  North  Bierley,  under  which  the  Better  Bed  coal  was  lying, 
ascertained  its  quantity,  quality,  and  exact  position  with  reference 

(I)    l^*0thergifl  v.  Rowland  (1873)  L.  R.  17  Eq.  132,  43  L.  J.  Ch.  252,  29  L.  T.  414. 
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Pollard      to  the  Company's  works  and  collieries,  and  estimated  the  expense 
Clayton,     of  laying  down  tramways  for  conveying  it  to  the  Company's  works; 
and,  after  some   negotiation,  the  defendants,  in  January,  1850, 
agreed  to    sell   to   the  Company,   and  the  Company   agreed  to 
purchase  of  the  defendants,  all  the  clean  Better  Bed  coal  in  North 
Bierley,  unriddled,  at  6«.  6d.  per  ton  of  20  cwt.,  to  be  raised  and 
delivered  by  the  defendants  at  the  rate  of  500  tons  per  week  into 
waggons  to  be  furnished  by  the  Company  at  the  different  pits,  with 
a  credit  of  twelve  months  on  each  month's  delivery,  but  to  be  paid 
for  in  cash  on  the  1st  of  the  succeeding  month  in  the  following 
year ;  that  the  Company  then  laid  down  tramways  from  their  iron 
[  *464  ]       works  to  *the  defendants*  beds  of  coal  in  North  Bierley,  and  pro- 
vided the  waggons,  horses,  and  other  things  necessary  for  conveying 
it  from  North  Bierley  to  the  Company's  iron  works,  and  thereby 
incurred  very  considerable  expense  upon  the  faith  of  the  agreement, 
and  with  the  knowledge  of  the  defendants ;  and  the  defendants,  in 
pursuance  and  part  performance  of  the  agreement  on  their  part, 
began  to  deliver  to  the  Company  the  aforesaid  coal  at  the  rate  of 
500  tons  per  week,  and  continued  such  delivery  upon  and  according 
to  the  terms  of  the  agreement  thenceforth  until  February,  1854, 
and  during  that   period  the  Company,  at  the  expiration  of  the 
period  of  credit  to  which  they  were  entitled  under  the  agreement, 
from  time  to  time  paid  the  defendants  for  each  month's  delivery, 
according  to  the  same  agreement;  that  in  December,  1852,  the 
Company  were  informed  by  the  defendants  that  the  coal  workings 
from  which  they  supplied  the  Company  with  coal  were  so  near 
being  finished  that  they  would  not  be  able  to  furnish  the  Company 
with  the  quantity  they  were  then  doing  without  a  fresh  **  loose," 
and,  after  some  negotiation  on  the  subject,  it  was  agreed  in  April, 
1853,  that  the  Company  should  drain  or  **  loose  "  the  defendants' 
Better  Bed  coal  in  North  Bierley,  which  remained  unworked  and 
ungotten,  by  means  of  the  Company's  engine  and  pits  in  their 
adjoining  collieries  in  Hunsworth  ;  and  that  the  defendants  should 
pay  to  the  Company  the  yearly  sum  of  300i.  during  such  time  as 
the  Company  should  work  such  engine,  and  the  yearly  sum  of  150/. 
during  such  time  as  the  defendants  should  work  it  after  it  should 
he  abandoned  by  the  Company ;  and  that  the  defendants  should 
also  give  up  the  engine  and  plant  in  good  tenantable  repair ;  and 
the  defendants  further  agreed,  that  they  would  recommence  working 
an  engine  on  their  collieries  in  case  their  workings  should  throw 
additional  water  upon  the  mines  and  works  of  the  Company,  and  to 
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continue  such  working  so  long  as  the  same  should  be  required,  and  Pollabd 
that  they  should  do  so  if  required  by  the  *Company  before  the  Clayton. 
Company  commenced  hollowing  a  pit  for  the  defendants,  in  case  it  [  *466  ] 
should  be  required ;  that  the  Company  had  always  been  and  were 
still  ready  to  perform  these  agreements  if  the  defendants  would 
perform  them  on  their  part,  which  they  refused  to  do ;  that  the 
defendants  continued  to  deliver  the  coal  in  pursuance  of  the  agree- 
ment of  January,  1850,  until  October,  1853,  but  in  that  month  they 
discontinued  such  delivery,  alleging  that  the  pit  from  which  they 
were  supplying  such  coal  was  worked  out ;  but  they  represented  to 
the  Company  that  the  stoppage  was  only  temporary,  and  that  the 
delivery  of  the  agreed  quantity  would  speedily  be  resumed ;  that 
on  the  4th  of  March,  1854,  the  plaintiff  being  informed  (as  the 
fact  was)  that  the  defendants  had  not  delivered  any  coal  to  the 
Company  since  February,  1854,  but  that  they  were  nevertheless 
laying  up  and  stacking  Better  Bed  coal  which  they  had  got  in 
North  Bierley,  and  which  they  had  sold  to  the  Company,  imme- 
diately wrote  to  the  defendants  as  follows :  '*  The  writer  has 
only  this  moment  heard  that  you  have  ceased  to  send  in  coal  to 
this  Company  according  to  your  agreement.  He  was  aware  that  a 
stoppage  had  taken  place  (as  he  believed  temporarily,  and  owing  to 
the  working  out  of  a  pit  from  which  you  were  supplying  us),  but 
he  now  learns  that  you  are  laying  coal  up,  and  still  refuse  to  send 
us  it  in.  Pray  be  so  good  as  to  explain  to  us  upon  what  ground 
you  refuse  to  fulfil  your  agreement ;  "  that  the  defendants  had,  in 
fact,  between  February,  1854,  and  March,  1854,  raised  and  got  a 
large  quantity  of  the  clean  Better  Bed  coal  in  North  Bierley  so  sold 
to  the  Company,  but,  instead  of  delivering  the  same  to  the  Com- 
pany, pursuant  to  their  agreement,  sold  part  to  other  persons, 
used  other  part,  and  laid  up  and  stacked  the  remainder  on  their 
own  lands  as  a  store  for  future  use ;  that  at  that  time  the  defen- 
dants had  delivered  to  the  Company  under  their  agreement  only 
72,715  tons  of  coal,  and  there  still  remained  in  North  Bierley 
upwards  of  77,000  tons,  which  the  defendants  might  have  got 
raised  and  ^delivered ;  and  that  neither  such  coal  nor  the  coal  [  *166  ] 
which  the  defendants  had  stacked  and  laid  up  since  February, 
1854,  was  required  by  them  for  the  working  of  their  furnaces,  and 
even  if  it  had  been  so  required,  the  defendants  were  not  entitled 
under  the  agreement  to  retain  it  for  such  purpose,  or  for  any  pur- 
pose, they  having  agreed  to  sell  to  the  Company  the  whole  of  the 
clean  Better  Bed  coal  in  North  Bierley. 
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PoLLABD  The  bill  then  stated  a  correspondence  which  ensued  between  the 
Clayton,  parties,  terminating  with  the  following  letter  from  the  Company  to 
the  defendants,  dated  March  20th,  1864 :  "We  will  thank  you  to 
say  by  return  of  post,  or  at  your  earliest  convenience,  whether,  in 
the  event  of  our  giving  you  the  loose  from  our  boundary,  which 
has  been  the  subject  of  negotiations  between  us  and  Lord  Scar- 
borough, you  will  supply  us  with  the  coal  which  will  be  thereby 
set  at  liberty.  In  the  event  of  your  answer  being  in  the  negative, 
we  will  thank  you  to  give  us  the  address  of  your  solicitors,  who  may 
accept  service  of  process  on  your  behalf."  To  which  the  defen- 
dants on  the  following  day  replied  as  follows :  "  We  have  no 
wish  to  repudiate.  Our  solicitors  are  Messrs.  Bentley  and  Wood,  by 
whom  we  shall  be  advised  in  any  further  negotiations."  *  ♦  * 
[  467  ]  The  bill  prayed  that  the  defendants  might  be  decreed  specifically 

to  perform  the  agreement  to  sell  and  deliver  to  the  Company  all 
the  clean  Better  Bed  coal  in  North  Bierley  at  the  rate  of  600  tons 
per  week,  upon  the  terms  of  the  agreement  of  January,  1860,  the 
plaintiffs  offering  to  perform  the  same  agreement,  so  far  as  it 
remained  to  be  performed  on  their  part,  and  to  drain  or  loose  by 
means  of  their  engine  and  pits,  and  upon  the  terms  of  the  agree- 
ment of  April,  1868,  such  of  the  beds  as  had  not  yet  been  raised  or 
gotten  by  the  defendants ;  that  an  account  might  be  taken  of  all 
the  clean  Better  Bed  coal  in  North  Bierley,  which  since  January, 
1860,  had  been  sold  by  the  defendants  to  any  person  other  than  the 
Company,  and  that  the  defendants  might  be  decreed  to  account  to 
the  plaintiff  for  the  surplus  proceeds  of  such  sales  over  and  above 
the  price  which  would  have  been  payable  to  the  defendants  by  the 
Company  for  the  same  under  the  agreement  between  them ;  and 
that  the  defendants  might  be  restrained  from  using,  for  the 
purpose  of  working  their  furnaces  or  otherwise,  and  from  selling  or 
disposing  of  to  any  person  other  than  the  Company,  any  part  of 
the  clean  Better  Bed  coal  already  stacked  or  laid  up  by  them,  or  in 
[  ♦468  ]  their  possession  and  power,  ♦or  which  might  at  any  time  thereafter 
be  got  or  raised  from  their  beds  of  coal  in  North  Bierley. 
The  defendants  demurred  to  the  bill  for  want  of  equity. 

Mr,  Chandless,  Q.C.,  and  Mr.  Cole,  in   support  of  the  de- 
murrer : 

[  469  ]  *     *     There  is  no  express  negative  term  in  this  agreement,  nor  is 

there  implied  in  it  any  thing  tantamount  to  an  agreement  not  to 
sell  to  any  person  other  than  the  plaintiff.     It  formed  no  part  of 
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the  object  of  this  agreement  to  give  the  plaintiff  a  monopoly,  pollard 
Besides,  the  Court  will  not  restrain  the  breach  of  a  negative  term,  Clayton. 
whether  implied  or  express,  unless  it  can  compel  the  plaintiff  to 
perform  his  part  of  the  contract :  Hills  v.  Croll  (1).  The  Court  in 
granting  the  injunction  must  leave  unperformed  no  part  of  the 
contract  which  it  can  ever  be  called  upon  to  perform :  Lumley  v. 
Wagner  {^). 

[They  also  relied  upon  the  delay  of  eleven  months  during  which 
the  plaintiffs  took  no  steps  to  prevent  the  defendants  from  selling 
the  coal  to  others.] 

Mr.  Speed  (in  the  absence  of  Mr.  Bolt,  Q.C.)  in  support  of        [  ^71  ] 
the  bill  [cited  Buxton  v.  Lister  and  Cooper  (3),  Taylor  v. 
Neville  (4),  Adderley  v.  Dixon  (s)]  : 
In  regard  to  the  alleged  laches  and  delay,  it  is  not  the  case  that       [  ^74  ] 
the  defendants,  as  long  since  as  in  March,  1854,  repudiated  the 
contract.    In  the  letter  of  the  21st  of  March,  1854,  upon  which  the 
defendants  rest  their  whole  case  as  regards  delay,  they  expressly 
Bay,  they  have  no  wish  to  repudiate. 

A  reply  was  not  heard. 

The  Vice-Chancbllor  : 

This  demurrer  must  be  allowed.  Mr.  Speed  has  argued  it 
extremely  well,  and  extremely  fairly.  He  has  not  rested  it  on  the 
minor  question  which  I  thought  might  possibly  be  raised,  namely, 
whether  a  negative  contract  was  not  involved,  so  as  to  disable  the 
defendants  from  supplying  other  persons  with  coal,  they  having 
contracted  to  sell  the  whole  to  the  plaintiff.  He  has  exercised  a 
very  proper  discretion  as  counsel  in  not  pressing  that  point.  I  do 
not  think  it  could  have  been  sustained,  the  contract  here  being  a 
substantial  contract,  not  a  mere  negative  contract,  designed  to 
prevent  the  defendants  from  dealing  with  other  parties  to  the 
prejudice  of  one  who  wishes  to  exercise  a  monopoly.  The  bill 
simply  avers  a  contract  for  the  sale  of  all  the  coal. 

Independently  of  the  difficulty  arising  from  the  nature  of  the 
contract  itself,  there  is  in  this  case,  on  the  ground  of  delay  alone, 
30  serious  an  objection,  that  it  would  be  impossible  for  the  Court  to 

(1)  See  91  E.  R.  206.  (4)  3  Atk.  384. 

(2)  Jll  R.  R.  193  (1  D.  M.  &  G.6()4).  (5)  24  R.  R.  254  (1  Sim.  &  St.  607). 

(3)  3  Atk.  383,  384. 
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Pollard      perform  the  contract.     Before  noticing,  however,  the  effect  of  that 
Clayton,     delay,  I  must  first  make  some  observations  upon  the  nature  of  the 
contract  itself. 

Having  examined  Buxton  v.  Li$tei'  and  Coopei',  and  the  very 
remarkable  case,  there  cited  in  argument,  of  Tayloi-  v.  Neville,  where 
the  agreement  was  for  the  supply  of  iron  by  instalments,  it  seems 
[  •475  ]  to  me  that  this  case  would  not  reach  *so  high  as  Lord  Hardwicke 
represents  the  effect  of  the  contract  in  Buxton  v.  Lister,  namely, 
that,  the  benefit  to  be  derived,  being  a  benefit  to  be  derived  from 
successive  deliveries  of  goods,  and  successive  payments  at  different 
periods,  would  be  one  which  could  not  be  adequately  estimated  in 
damages  at  law,  where,  the  action  being  brought  at  a  given  period, 
the  jury  are  obliged  to  estimate  conjeciurally  and  by  guess^  (as 
would  have  been  the  case  in  Adderley  v.  Dixon,)  the  loss  the 
plaintiff  will  sustain.  And  Lord  Hardwicke  admits,  that  all  these 
cases  require  to  be  closely  and  narrowly  watched ;  and  seems  to  feel 
the  difliculty  which  a  court  of  equity  is  under  in  performing  a  con- 
tract for  the  mere  sale  of  chattels.  Of  Taylor  v.  Neville  no  more  is 
stated  than  this,  that  there  was  an  absolute  contract  to  supply  so 
much  iron  for  so  many  years  at  a  given  price.  There,  of  course,  it 
would  be  competent  for  the  defendant  to  supply  the  iron,  for  he 
would  have  it,  either  in  his  own  possession  or  by  buying  it  in  the 
market,  and  would  supply  it  from  time  to  time  to  the  plaintiff 
according  to  the  terms  of  the  contract.  In  that  case,  therefore, 
there  would  be  no  very  great  diflSculty,  and  the  Court  would  enforce 
the  payment  by  the  plaintiff  of  the  price  of  the  iron,  according  to 
the  terms  of  his  agreement.  But  in  this  case  there  is  much  more 
to  be  done.  It  is  said,  that,  as  regards  the  defendants,  this  is  an 
easier  contract  than  that  in  Taylor  v.  Neville,  and,  possibly,  these 
defendants  may  have  it  more  in  their  power,  in  one  sense,  to  per- 
form their  part  of  the  agreement,  they  having  beds  of  coal  already 
in  their  possession;  but  what  the  Court  must  look  to  is  the  degree 
of  facility  it  has  of  seeing  its  decrees  enforced ;  and  the  question 
here  is,  not  whether  the  defendants  are  to  be  compelled  to  buy  a 
certain  quantity  of  any  coal  in  the  market  and  deliver  it  according 
to  the  agreement,  but  whether  they  are  bound  to  work  and  supply 
coal :  part  of  the  plaintiff's  case  is,  that  no  coal  but  this  will  suit 
him ;  this,  and  no  other,  coal  is  the  coal  he  must  have.  It  is  not 
[  *476  ]  *the  mere  case,  therefore,  of  the  defendants  being  able  to  get  tlie 
coal  anywhere,  as  the  defendant  in  Taylor  v.  Neville  might  the  iron, 
and  deliver  it  at  given  periods:  with  the  exception  of  a  portion 
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vhich  is  stacked  (to  which  I  shall  refer  presently)  these  defendants  pollard 
have  not  got  the  coal.  Bat  if  the  agreement  is  to  be  enforced,  it  Clayton. 
must,  of  coarse,  be  enforced  in  toto  for  the  whole  period,  for  the 
defendants  as  well  as  for  the  plaintiff.  Now,  besides  the  agreement 
of  Janoary,  1850,  by  which  the  defendants  agree  to  work,  raise,  and 
deliver  the  coal,  there  is  also  the  supplemental  agreement  of  April, 
1858,  entered  into  (whether  gratuitously  or  not,  it  is  immaterial 
now  to  inquire)  by  the  plaintiff,  by  which  the  plaintiff  is  to  drain 
the  works.  The  defendants  seem  to  have  thought  it  proper  that  the 
plaintiff  should  enter  into  that  agreement ;  and  the  plaintiff  has 
agreed  and  offers  to  perform  it.  I  should,  therefore,  have  to  make 
a  decree  on  the  one  hand  that  the  defendants  continue  the  working 
of  their  colliery,  involving  the  employment  of  their  capital  and  men, 
and  all  the  other  operations  necessary  in  order  to  raise  500  tons  per 
week ;  and  on  the  other  hand,  that  the  plaintiff  continue  the  drain- 
ing of  the  work,  so  as  to  enable  these  500  tons  per  week  to  be 
raised.  I  can  scarcely  conceive  a  contract  more  difficult  to  be 
executed  through  the  medium  of  a  court  of  equity,  or  one  in  which 
more  incessant  applications  must  necessarily  be  made,  to  know, 
whether,  on  the  one  hand,  the  defendants  are  putting  their  best 
strength  forward  in  order  to  raise,  with  a  given  number  of  work- 
men, at  a  given  rate  of  wages,  the  stipulated  quantity  of  500  tons 
per  week ;  and  whether,  on  the  other  hand,  the  plaintiff  is  per- 
forming his  contract  with  full  effect,  in  draining  sufficiently  and 
adequately  the  works  which  are  in  operation. 

Independently  of  the  serious  difficalty  in  this  respect,  I  cannot 
help  further  making  the  observation,  that,  notwithstanding  the  case 
of  Taylor  v.  Neville  and  the  approbation  it  met  with  from  Lord 
Habdwicke  in  Buxton  v.  Lister ^  it  *seems  to  me  somewhat  singular,  r  *i77  1 
booking  to  the  large  mercantile  community  of  this  country,  that  we 
do  not  find  in  the  books  since  the  case  of  Taylor  v.  Neville  (a  case 
not  in  Peere  Williams,  not  reported  at  all,  and  apparently  only  cited 
from  manuscript,)  a  single  case  of  a  bill  for  the  performance  of  any 
contract  for  the  mere  supply  of  goods, — cotton,  wool,  or  the  like,  on 
the  ground  of  their  being  supplied  by  instalments ;  no  such  case 
can  be  produced  at  any  late  period :  and,  with  the  exception  of 
Buxton  V.  Lister ^  the  only  case  in  which  the  doctrine  as  to  a  delivery 
by  instalments  has  been  recognised  is  that  of  Adderley  v.  Dixon ^  a 
totally  different  case,  where  the  agreement  was  for  the  purchase  of 
the  unascertained  dividends  which  might  become  payable  from  a 
bankrupt's  estate,  and  specific  performance  was  decreed  at  the  suit 
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Pollard      of  the  vendor — the  Court  holding  that  the  purchaser  as  plaintiff  had 
Clayton.     ^  right  to  the  specific  thing  he  bought,  and  ought  not  to  be  sent  to 
a  court  of  law  to  try  what  damages  he  had  sustained. 

Another  ground  is   also   referred   to  by  Lord  Hardwicke,   in 
Buxton  V.  Lister.     He  supposes  the  case  of  a  shipwright  purchasing 
a  quantity  of  timber,  because  from  its  vicinity  it  was  peculiarly 
convenient  for  the  building  of  his  ship ;  and  in  reference  to  the 
case  supposed  by  Lord  Hardwicke,  it  has  been  argued  that  in  the 
case  before  me,  I  must  look  to  the  averment  of  the  bill,  that  the 
plaintiff  wanted  the  coal  for  the  manufacture  of  his  iron,  and 
could  not  get  any  other  coal  convenient  for  the  working.    The  bill 
does  not  allege  anything  more:  it  does  not  aver  that  the  defen- 
dants' coal  was  more  peculiarly  calculated  for  the  working  of  the 
plaintiff's  iron  than  other  coal  in  the  neighbourhood,  but  simply 
the  fact  of  its  being  nearer.     Now,  in  the  case  put  by  Lord 
Hardwicke,   time  must  have  entered  most  materially  into  the 
contract.     The  shipwright  might  be  under  a  contract  to  build  a 
ship  by  a  given  time,  and  therefore  it  might  be  an  object  of  great 
[  •478  ]       importance  to  him  *to  have  the  wood  supplied  from  the  immediate 
neighbourhood,  that  he  might  get  it  without  trouble,  and  so  be 
enabled  to  complete  the  contract  within  the  given  time.    But  here 
there  is  nothing  to  lead  one  to  suppose,  that,  with  all  the  collieries 
in  the  neighbourhood  of  Bradford,  the  plaintiff  cannot  procure  coal 
as  rapidly  as  he  pleases  from  some  other  colliery, — not,  possibly, 
quite  so  rapidly  as  from  that  of  the  defendants,-  which  happens  to 
lie  next  door ;  but  I  cannot  treat  that  circumstance  as  material. 
If  it  is  to  be  laid  down  as  a  governing  rule,  that,  in  every  case  like 
the  present,  specific  performance  will  be  decreed  or  refused  accord- 
ing as  the  coal  does  or  does  not  lie  next  door  to  the  plaintiff,  it  will 
follow  that  where  a  maltster  happens  to  live  next  door  to  a  brewer 
and  could  send  his  malt,   by  a  shoot,  down  into  the  brewer's 
premises,  a  bill  would  lie  for  the  specific  performance  of  an  agree- 
ment for  the   delivery   of    certain    quantities    of    malt  by  that 
particular  maltster,  to  save  the  brewer  the  trouble  of  having  to  ga 
and  buy  it  at  a  distance  of  a  quarter  of  a  mile.    The  reference  to 
the  supposed  case  of  the  shipwright  was,  doubtless,  made  by  Lord 
Hardwicke    as  being    applicable,   in   case   the    shipwright  were 
under  a  contract  to  complete  Lis  work  within  a  particular  time. 
Here,  there  is  nothing  of  that  kind  averred.    It  is  averred,  that 
the  defendants'   coal  is  more  convenient,  probably  apart  from 
the  price  which  the  parties  agreed  to   pay;    but  I  apprehend 
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that  all  considerations  of  that  description  could  be  estimated  by      pollard 
damages.  Clayton. 

The  question  of  instalments  could  not  be  so  easily  estimated  by 
damages ;  and  upon  that  question,  looking  into  the  authorities  to 
which  I  have  already  adverted,  I  might  have  paused;  although 
I  should  still  have  felt  the  extraordinary  and  enormous  incon* 
venience  of  this  Court  having  to  superintend  the  performance  of 
such  a  contract  as  the  present.     But  here,  I  have  the  further 
circumstance  of  the  delay  on  the  part  of  the  plaintiff  in  seeking  the 
relief  *prayed  by  his  bill.     Surely,  even  if  this  contract  were  one       L  '^'O  i 
which  this  Court  ought  specifically  to  perform,  still,  being  a  con- 
tract for  the  purchase  of  a  commodity,  which,  as  I  may  take 
judicial  cognizance,  varies  in  price  from  week  to  week,  the  delay 
which  has  occurred  since  the  plaintiff  became  aware  of  the  failure 
of  the  defendants  to  perform  then*  part  of  the  contract,  is  at  once 
an  answer  to  a  bill  for  specific  performance.    Eleven  months  ago, 
the  defendants  tell  the  Company  they  must  take  their  own  course. 
The  Company  are  aware  of  the  breach  of  contract  as  early  as  the 
4th  of  March,  1854.    This  is  clear,  for  in  their  letter  of  that  date 
they  complain  that  the  defendants  are  laying  up  coal,  and  refusing 
to  send  it  in  to  the  Company.    Besides,  the  bill  expressly  avers,' 
that,  on  the  4th  of  March,  the  plaintiff  was  ''informed  (as  the 
fact  was)  that  the  defendants  had  not  delivered  any  coal  to  the 
Company  since  February,  1854,  but  that  they  were  nevertheless 
laj^ing  up  and  stacking  what  they  had  sold  and  ought  to  have 
delivered  to  the  Company."    There  is,  also,  an  averment  that  the 
defendants  had,  in  fact,  between  February  and  March,  raised  and 
got  a  large  quantity  of  coal,  and  instead  of  delivering  it  were 
selling  part  of  it  to  other  persons,  using  other  part  of  it,  and 
laying  up  and  stacking  the  remainder.     Then  follows  the  corre- 
spondence of  the  20th  and  21st  of  March,  1854.     (His  Honour  read 
the  letters  of  these  dates,  and  proceeded.)    It  is  said,  and  it  is 
truly  said,  that  the  latter  of  these  letters,  in  which  the  defendants 
say  they  have  no  wish  to  repudiate  and  name  their  solicitors,  is 
not  a  distinct  and  positive  throwing  up  of  the  contract.     But, 
although  that  may  be  so,  thus  much  is  clear :  the  Company,  after 
writing  to  complain  that  coal  had  been  stacked  up,  and  other  coal 
supplied  to  other  parties  in  breach  of  the  agreement,  are  told  in 
reply,  as  long  since  as  March,  1854,  the  names  of  the  defendants' 
solicitors,    although   the   defendants    say  they  do   not  want  to 
repudiate    their    contract ;    and  the  next  averment  is,   that  the 
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PoLLABD     Company  have  repeatedly  applied  to  and  requested  the  ^defendants 
Clayton,     to  perform  their  contract,  and  the  defendants  have  as  often  refused. 
[  *480  ]      Under  that  state  of  circamstances,  although,  it  is  true,  the  defen- 
dants cannot  be  heard  to  say,  ''  you  were  only  entitled  to  have  this 
coal  delivered  at  the  rate  of  600  tons  a  week,  in  consecutive  weeks, 
and  therefore  cannot  have  it  at  any  longer  intervals  of  time,"  if 
they,  by  their  own  wrong,  have  prevented  the  plaintiff's  having  it 
weekly,  in  breach  of  the  agreement,  yet  they  are  entitled  to  say, 
"  if  you  allow  a  gap  where  the  contract  says  that  500  tons  weekly 
are  to  be  delivered,  it  is,  at  least,  incumbent  upon  you,  the 
commodity  being  one  so  variable  in  price  as  coals,  the  moment  you 
find  any  neglect,  or  delay,  or  hesitation  on  our  part  to  perform  the 
agreement,  still  more  when  we  refer  you  to  our  solicitors  (which  is 
the  usual  way  of  bringing  these  matters  to  an  issue),  to  file  your 
bill  at  once,  if  you  mean  to  file  one  at  all,  to  have  the  benefit 
of  that  agreement."    Instead  of  that,  the  plaintiff  waits  eleven 
months,  and  then,  at  last,  the  bill  is  filed.    I  do  not  look  out  of  the 
bill,  as  the  case  made  has  not  done  so :  but  it  is  enough  for  me  to 
say  that  coal,  like  all  other  articles  of  constant  use  and  constant 
sale,  is  a  commodity  fluctuating  from  day  to  day  in  its  market 
price ;  and  during  the  interval  which  has  elapsed  there  may  have 
been  every  possible  variety  of  price,  of  rise  or  decline,  and  the 
parties  are  not  now  in  the  same  position.    Those  who  seek  specific 
performance  of  contracts  relating  to  such  commodities  must  be 
unusually  vigilant  and  active  in  asserting  their  rights.    It  is  not 
equitable,  and  in  this  Court  especially  it  would  be  improper,  to 
give  relief  of  that  description,  after  such  a  period  of  delay  as  in 
this  case  has  been  allowed  to  occur  between  the  time  when  the 
plaintiff  was  first  in  a  position  to  file  a  bill,  and  the  time  when  he 
took  upon  himself  to  file  it. 

Having  regard  to  the  circumstance  of  delay  alone,  the  Court 
ought  not  to  give  relief  after  laches  of  this  description. 
I  must,  therefore,  allow  the  demurrer. 

[  481 J  Mr.  Speed  now  applied  for  leave  to  amend,  and  account  for  the 

delay  which  had  occurred.  He  was  informed  that  a  long  corre- 
spondence had  taken  place  between  the  parties.  If  he  should  find 
that  the  delay  was  accounted  for,  by  a  correspondence  extending 
continuously  from  the  2l8t  of  March,  1854,  to  the  filing  of  the  bill, 
the  case  would  be  removed  from  the  ground  upon  which  the  Court 
seemed  mainly  to  have  allowed  the  demurrer. 
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The  Yicb-Chancellob  : 

As  to  the  groand  upon  which  I  have  mainly  determined  this 
case,  I  cannot  say  I  encoarage  any  amendment  to  this  bill. 
Although  I  am  bound  to  admit  that  the  cases  you  have  cited  go 
farther  towards  supporting  your  argument  than  I  had  expected, — 
especially  the  case  of  Taylor  y.  Neville,  which  I  had  not  in  my 
recollection ;  I  think  there  would  still  remain  such  insuperable 
difficulty  in  the  execution  of  this  contract, — in  making  the  defen- 
dants work  and  raise  the  coal,  and  making  the  plaintiff  drain  the 
mine,  that  on  that  ground  (had  I  been  compelled  to  rest  it  upon 
that  ground)  I  should  have  allowed  the  demurrer.  I  should  not  be 
doing  you  any  service  by  allowing  you  to  amend. 

Leave  to  amend  refused. 


POLLABD 

r. 
Clayton. 


BULKELEY  v.   HOPE. 


(1  Kay  &  J.  482— 490;    S. 


C.  24  L.  J.  Ch.  356 ;  3  W. 
D.  M.  &  Or.  36—38.) 


R.  360;  on  appeal,   8 


The  guardians  of  an  infant  tenant  in  tail  of  lands  redeemed  the  land  tax, 
under  atat.  38  Geo.  III.  c.  60  (1),  without  declaring  an  option,  under 
sects.  17  and  37,  to  be  considered  on  the  footing  of  third  persons  purchasing 
the  tax.  Subsequently,  the  lands  became  vested  in  fee  in  Sir  W.  S.,  who 
conveyed  them  to  trustees  and  their  heirs,  upon  trusts  for  sale  for  his 
benefit.  The  trustees,  by  his  direction,  purchased  and  took  a  conveyance  of 
"  the  land  tax  or  rent  charge  in  lieu  of  land  tax  chargeable  upon  the  lands," 
upon  the  like  trusts :  Held,  that  the  land  tax,  qud  tax,  was  extinguished 
upon  its  redemption  by  the  guardians ;  that  the  rent  charge  which  remained 
in  lieu  of  land  tax  was  not  a  statutory  tax,  capable  of  being  enforced  by 
the  remedies  provided  by  the  Act,  but  a  charge  effected  by  the  operation  of 
equity ;  and  that  such  charge  merged  upon  being  conveyed  to  the  trustees. 

On  appeal  the  order  in  this  case  was  discharged  without  prejudice  to  any 
question  on  the  ground  that  the  case  did  not  completely  and  truly  set  forth 
tiie  facts  of  the  case,  and  that  the  right  of  the  parties  could  not  be  deter- 
mined by  any  decision  upon  the  case  as  stated  to  the  Court. 

In  November,  1849,  and  February,  1850,  the  plaintiffs  agreed  to 
sell,  and  the  defendant  to  purchase,  portions  of  certain  lands  in 
Cheshire,  called  the  Puddington  and  Hooton  estates,  of  which  the 
plaintiffs  were  trustees  for  sale,  for  the  benefit  of  Sir  William 
Stanley. 

Doubts  being  entertained  as  to  the  exemption  of  the  lands  from 

the  land  tax,  which  had  been  redeemed  under  stat.  88  Geo.  III.  c.  60, 

by  the  guardians  and  trustees  of  the  late  Sir  William  Stanley,  a 

(1)  This  Act  (passed  in  1798)  was  in  turn  repealed  by  the  Statute  Law 
superseded  in  1802  by  42  Geo.  HI.  Revision  Act.  1872  (35  &  36  Vict 
c.  116,  many  provisions  of  which  were      c.  63). — 0.  A.  S. 
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BuLKELEY  special  case  was  stated  for  the  opinion  of  the  Court  upon  the 
Hope.  following  questions  :  First,  Whether  the  lands  were  subject  to  any 
land  tax,  or  any  yearly  or  other  charge  in  respect  or  by  reason  of 
the  redemption  thereof?  And  if  so,  then,  secondly,  Whether  the 
defendant,  by  virtue  of  the  contracts,  was  entitled  to  have  the  lands 
conveyed  to  him  freed  and  discharged  therefrom  ? 
The  material  facts  of  the  case  are  fully  stated  in  the  judgment. 

Mr.  Karslake  for  the  plaintiffs : 

The  plaintiffs  are  entitled  to  a  yearly  charge  upon  the  lands  in 
respect  of  the  redeemed  land  tax ;  that  charge  was  not  included  in 
the  contracts  for  sale,  and  the  contracts  ought  to  be  completed 
subject  to  the  charge.  The  question  now  in  dispute  was  in  effect 
determined  by  the  decision  in  BlundeU  v.  Stanley  (l),  in  which  the 
I  «483  ]  same  question  arose,  upon  the  same  *state  of  facts ;  and  the  Court 
held  that  the  charge  had  not  merged,  but  was  a  subsisting  charge. 

(He  cited  Ware  v.  PolhUl  (2),  and  referred  to  the  17th  and  37th 
sections  of  the  Act.) 

Mr.  Prior  for  the  defendant : 

The  tax,  upon  its  redemption  by  the  guardians  and  trustees,  was 
converted  into  an  equitable  charge :  Ware  v.  Polhill ;  which  merged 
in  1842,  when  Sir  William,  then  equitably  entitled  in  fee  to  the 
lands,  declared  his  option  to  purchase  the  charge.  That  option 
was  not  declared  until  after  the  events  forming  the  ground  of  the 
decision  in  BlundeU  v.  Stanley^  which  case,  therefore,  leaves  the 
present  untouched. 

But  if  there  is  any  charge  still  subsisting,  and  not  merged,  still, 
having  regard  to  the  terms  of  the  conditions  of  sale,  the  defendant 
is  entitled  to  have  the  lands  conveyed  to  him  freed  from  such  charge. 

Mr.  Karalake,  in  reply. 

Vice-Chancellor  Sir  W.  Page  Wood  : 

This  is  a  special  case  depending  upon  the  effect  of  the  acts  done 
by  the  plaintiffs,  as  trustees  of  Sir  William  Stanley,  with  reference 
to  the  redemption  of  the  land  tax  in  the  lifetime  of  one  of  his 
predecessors,  when  infant  tenant  in  tail  of  the  estate. 

There  are  two  classes  of  persons  who  may  redeem  the  land  tax 
under  the  provisions  of  the  88  Geo.  III.  c.  60.    One  class  consists  of 

(1)  84  E.  B.  365  (3  De  G.  &  Sm.      G.  460), 
433) ;  and  see  90  E.  E.  113  (4  D.  M.  &  (2)  8  E.  E.  144  (11  Ves.  257). 
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those  11^ ho  have  the  first  right  as  persons  ^interested  in  the  estate.     Bulkeleit 
The  other  class  consists  of  strangers  who  are  entitled  to  redeem,       Hope. 
unless  persons  interested  in  the  estate  shall,  after  notice  given  as      [  *484  j 
provided  by  the  Act,  advance  the  necessary  money. 

As  regards  those  who  are  interested  in  the  estate,  rights  are 
reserved  (i)  to  remaindermen  to  redeem  the  land  tax  when  purchased 
by  persons  having  a  less  estate  than  an  estate  of  inheritance — 
which,  according  to  the  view  of  Lord  Eldon  in  Ware  v.  PolhUl  (2), 
means   an  estate  of  inheritance  in  fee  simple,  and  not  in  tail. 
Persons  who  have  only  limited  interests  may,  at  the  time  of  the 
pnrchase  of  the  land  tax,  declare  their  option  to  be  treated  as 
strangers  purchasing  (8) ;  and  upon  so  doing,  they  are  dealt  with 
under  certain  provisions  in  the  Act  by  which  the  Eeceiver-General,  or 
other  person  appointed  for  the  purpose,  is  to  pay  over  to  the  purchaser 
or  his  assigns  the  amount  of  the  land  tax  purchased ;  and  the  land  tax 
80  purchased  remains  a  Government  charge,  and  subject  to  the 
ordinary  incidents  of  the  land  tax  (4).    If  no  such  option  is  declared, 
then,  upon  a  purchase  by  a  person  entitled  to  a  limited  interest, 
the  lands  become  chargeable  for  his  benefit,  with  the  amount  of  the 
stock  he  has  transferred  as  the  consideration  for  the  redemption  of 
the  land  tax,  and  with  the  payment  of  a  further  yearly  sum,  by  way 
of  interest  thereon,  equal  to  the  amount  of  the  land  tax  redeemed  (5). 
The  circumstances  of  this  case  are  analogous  to  those  in  Ware 
v.  Polhill{2).     A  redemption  of  the  land  tax  upon  the  whole 
of  the  lands  in  question  was  effected  in  the  year  1799  during  the 
infancy  of  the  late  Sir  William  Stanley,  who,  as  to  the  portions  of 
the  lands  called  the  Puddington  estates,  was  infant  tenant  in  tail,— 
having,  therefore,  according  *to  Ware  v.  PolhiU  (2),  a  limited  interest       r  **85  1 
in  those  estates ;  and  as  to  other  portions  called  the  Hooton  estates, 
he  was  only  tenant  for  life. 

The  persons  who  redeemed  the  tax  upon  one  of  these  estates  were 
his  guardians,  whom  he  had  himself  appointed :  the  persons  who 
redeemed  as  to  the  other  estates  were  trustees  to  preserve  contingent 
remainders,  and  to  receive  the  rents  during  minorities.  In  reality, 
neither  of  these  parties  had  any  distinct  power  of  action,  according 
to  Ware  v.  PolhUl,  Lord  Eldon,  on  the  second  occasion  of  his 
mentioning  that  case,  seems  to  consider  there  is  some  difficulty  in 
treating  it  as  within  the  Act  at  all ;  he  says,  it  is  clear  the  land  tax 
was  extinguished,  because,  the  option  not  being  exercised,  the  land 

(1)  See  38  Geo.  in.  c.  60,  s.  18.  (4)  See  sects.  37  and  77. 

(2)  8  E.  E.  144  (11  Ves.  257).  (6)  See  sects.  17  and  37. 

(3)  See  sect  17. 
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BuLKELEY  tax,  quit  land  tax,  was  gone,  and  he  could  not  revive  a  statutory 
Hope.  imposition.  He  says  the  stock  itself  was  a  charge  on  the  rent,  and 
he  seems  in  his  judgment  to  have  confined  it  to  the  rent.  He 
ultimately  considered  it  to  be  simply  the  case  of  i)ersons  having 
changed  an  infant's  estate  from  realty  to  personalty  during  bis 
minority;  and  considered  the  infant  to  have  an  equity,  against 
them,  to  re-establish  his  property  in  its  original  form ;  and,  there- 
fore, he  decided  to  fix  a  rent  charge  upon  the  tenant  for  life  and 
remainderman ;  and  that  was  ultimately  the  form  of  the  decree. 

The  case  before  me  is  one  in  which,  no  option  having  been 
declared  by  the  trustees,  it  is  clear  that  the  land  tax,  qua  tax,  is 
gone  ;  but  there  remains  a  charge  of  a  sum  of  stock,  and  a  charge, 
by  way  of  rent  charge,  equal  to  the  dividends  ;  or,  at  all  events,  a 
charge  by  way  of  rent  charge,  if  not  of  a  capital  sum.  But  the 
charge  is  by  way  of  rent,  not  a  statutory  tax  enforceable  by  the 
remedies  provided  by  the  Act. 
[  486  ]  In  BlxindeU  v.  Stanley  (l),  in  which  the  result  of  such  of  the  facts 

now  before  me  as  took  place  previously  to  the  year  1849,  was  con- 
sidered in  reference  to  the  question  whether  Sir  Thomas  had 
merged  the  land  tax ;  the  material  circumstances  were  these :  The 
tax  had  been  redeemed,  during  the  infancy  of  the  late  Sir  William 
Stanley,  in  the  manner  I  have  mentioned.  He  died  in  1800,  at  the 
age  of  nineteen,  being  competent  to  make  a  disposition  of  his  per- 
sonal estate  only.  The  statute  expressly  provides  with  regard  to 
persons  having  limited  interests,  that  this  charge  shall  be  held  by 
them  as  personal  estate ;  and  Sir  William  dealt  with  this  accordingly. 
He  gave  to  his  brother,  who  succeeded  him  as  the  next  baronet,  all 
land  tax  charged  upon  his  real  estates  which  had  then  lately  been 
redeemed  or  purchased  by  his  guardians  and  trustees,  charged  and 
chargeable  with  the  same  money,  moneys,  or  stock  in  the  public 
funds,  which  his  guardians  and  trustees  had  then  contracted  to  pay 
or  transfer  for  the  same,  to  be  paid  or  transferred  to  his  executors, 
as  to  such  part  or  instalment  as  his  guardians  and  trustees  should 
have  paid  or  transferred  at  his  decease,  within  twelve  months  next 
after  his  decease,  and,  as  to  the  residue  of  such  instalments,  at  the 
time  mentioned  in  the  Act,  in  trust  for  his  brothers  Charles,  James, 
and  Henry,  and  his  sister  Catherine.  It  appears,  in  eifect,  that  the 
last  instalments  were  not  paid  until  1802,  subsequently  to  his 
death.  At  the  time  of  his  death,  his  brother,  who  then  became  Sir 
Thomas,  was  an  infant,  aged  seventeen.  Sir  Thomas,  therefore, 
(1)  ^4  B.  B.  365  (3  De  G.  &  Sm.  433). 
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was  not  of  age  when  the  last  payment  was  made.  He  came  of  age  bulkelky 
in  1804 ;  and  from  the  time  of  his  coming  of  age  mitil  the  year  hope. 
1817,  he  did  not  make  any  payment  or  deal  in  any  way  with  the 
tax,  80  as  to  make  it  his  property.  In  1817  he  settled  his  accounts 
with  his  goardians  and  trustees,  and  on  the  settlement  of  those 
accounts  he  recognised  the  payment  *by  the  executors  of  Sir  William  [  *487  ] 
of  the  sums  properly  payable  under  the  will.  This  would  make  him 
owner  of  the  stock  and  rent  charge,  or,  at  all  events,  of  the  rent 
charge.  Meanwhile,  in  1804,  before  he  had  thus  made  himself 
owner  of  the  rent  charge,  he  suffered  a  recovery  of  the  Puddington 
estates  and  settled  them,  reducing  his  interest  therein  to  an  estate 
for  life,  and  covenanting  against  all  incumbrances.  In  a  certain 
sense,  the  land  tax  having  been  abolished,  the  rent  charge  in  lieu 
thereof  had  assumed  the  form  of  an  incumbrance ;  so  that  the  same 
point  occurred  in  Blundell  v.  Stanley  as  occurs  here ;  but  the  Vice- 
Chancellor  does  not  seem  to  have  thought  that  the  covenant  showed 
any  intention  on  the  part  of  Sir  Thomas  to  merge  the  charge.  In 
truth,  at  the  time  of  the  covenant  Sir  Thomas  had  not  acquired  the 
charge,  nor  did  he  acquire  it  until  long  after  he  was  reduced  to  the 
position  of  a  tenant  for  life ;  and,  of  course,  a  tenant  for  life  pur- 
chasing such  a  charge  is  to  be  taken  as  purchasing  it  not  for  the 
benefit  of  the  estate,  but  for  his  own  benefit ;  and  upon  the  death 
of  a  tenant  for  life  entitled  to  such  a  charge,  the  charge  vests  in  his 
personal  representatives  as  personal  estate.  Sir  Thomas  by  his 
will,  dated  in  1841,  devised  all  his  land  tax,  or  rent  charges  in  lieu 
of  land  tax  to  which  he  was  entitled,  to  trustees  for  sale,  with  a 
direction  that  his  son  Sir  William,  the  present  baronet,  should  have 
the  option  of  repurchasing  such  land  tax  or  rent  charges, — an  option 
which  the  statute  would  have  given  him  at  all  events,  if  the  matter 
was  not  taken  out  of  its  control.  Sir  Thomas  died ;  the  estates 
were  disentailed,  and  Sir  William,  the  present  baronet,  became 
seised  in  fee  of  all  the  lands  in  question.  Subsequently,  in  1842, 
Sir  William  declared  his  option  of  repurchasing  the  land  tax  or  rent 
charges,  pursuant  to  the  provisions  of  his  father's  will ;  but  after  he 
had  done  so,  it  occurred  to  him  or  to  his  advisers,  that  the  land  tax 
had,  in  truth,  been  merged,  and  that  he  was  not  bound  to  purchase 
it  or  to  make  any  payment  in  pursuance  of  that  notice.  It  was 
under  *  these  circumstances  that  the  question  arose  before  Vice-  L  *488  ] 
Chancellor  Knight  Bruce,  whether  there  was  a  merger;  and  he 
held,  that  there  was  no  merger  by  Sir  Thomas,  because  he  was 
never,  except  for  a  moment,  seised  in  fee  of  the  estates. 
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BuLKBLEY  The  question  I  have  here  to  consider  is,  what  is  the  position  of 
Hope.  ^^e  present  baronet,  or  his  trustees,  as  to  the  same  rent  charge. 
Before  Sir  William  declared  his  option  to  repurchase  the  land  tax 
or  rent  charges  he  had  made  a  mortgage,  in  which  he  covenanted 
against  incumbrances.  Subsequently  to  declaring  his  option  he 
executed  other  mortgages,  and  finally,  he  conveyed  the  whole  of  his 
property  to  trustees  for  sale,  and  gave  them  full  powers  of  settling 
this  question  as  to  the  land  tax.  The  suit  of  BlundeU  v.  Stanley 
was  then  instituted.  It  was  ultimately  determined  in  favour  of  the 
representatives  of  Sir  Thomas ;  and  by  the  decree  made  on  the  5th 
of  May,  1849,  Sir  William  was  compelled  to  fulfil  the  notice  he  had 
given  that  he  would  exercise  his  option.  The  decree  directed  a 
conveyance  to  his  trustees  of  the  land  tax,  or  rent  charge  in  lieu  of 
land  tax,  charged  on  the  estates ;  and  in  1851,  a  conveyance  was 
accordingly  executed. 

With  reference  to  the  Acts  relating  to  the  land  tax,  it  is  clear, 
according  to  Ware  v.  Polhill,  that  when  this  decree  was  made  the 
land  tax  was  gone,  and  the  rent  charge  only  remained.  The  result, 
therefore,  of  the  decree  would  be,  that  the  equitable  interest  in  the 
rent  charge,  as  well  as  the  equitable  interest  in  the  estates  charged, 
was  in  Sir  William  Stanley,  the  estates  having  been  already 
conveyed  to  trustees  for  sale,  for  his  benefit. 

The  trustees,  on  the  22nd  of  May,  1849,  put  up  the  estates  for 
sale.  Probably  the  conditions  were  prepared  at  the  time  when  they 
were  contending  that  the  land  tax  was  gone.  If  that  were  the  case, 
L  •489  J  it  would  not  be  more  favourable  *to  their  present  contention, 
because  it  would  imply  that  they  were  intending  to  sell  the  property 
as  being  free  from  land  tax.  The  first  attempt  to  sell  was  made  on 
the  22nd  of  May,  shortly  after  the  decree,  and  the  property  has 
since  been  sold  by  private  contract.  There  is  nothing  in  the  con- 
ditions of  sale  relating  very  distinctly  to  the  question  of  intention. 
Part  of  the  property  is  mentioned  to  be  "  subject  to  such  apportion- 
ment of  the  land  tax  as  shall  be  made  by  the  assessor  amongst  the 
respective  purchasers,"  which  would  seem  to  indicate  that  the  land 
tax  upon  that  part  of  the  property  was  not  redeemed.  However,  it 
has  been  taken  out  of  the  power  of  the  assessor.  Another  lot  is 
expressed  to  be  sold  **  subject  to  land  tax  if  any," — implying  a  doubt 
whether  it  existed,  and  at  the  same  time  that  there  was  some 
suspicion  that  this  lot  was  not  free.  As  to  the  other  lots,  it  would 
seem  there  was  no  such  suspicion,  as  none  is  indicated. 

I  must  treat  the  matter  according  to  the  legal   rights.     The 
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equitable  interest  was  in  Sir  William,  and  he  undertook  to  sell.  Bulkeley 
Independently  of  the  question  of  merger,  a  party  selling  is  taken  hope. 
prima  facie  to  do  so  free  from  incumbrances ;  and  this  being  a 
charge  on  an  estate  to  the  whole  fee  simple  of  which  Sir  William 
was  entitled,  and  being  no  longer  a  statutory  tax,  but  a  charge 
effected  by  the  operation  of  the  courts  of  equity,  as  was  said  in 
Ware  v.  PoUiill, — not  in  the  ordinary  condition  of  land  tax,  but 
simply  a  rent  charge  issuing  out  of  property,  the  equitable  fee 
simple  in  which  also  belonged  to  Sir  William, — nothing  which  the 
trustees  could  do  would  affect  the  rights  of  purchasers  after  the 
contract.  The  same  trustees  ultimately,  in  effect,  took  a  conveyance 
of  the  charge,  and  of  the  estates ;  and  the  legal  effect  of  that  must 
be  a  merger  of  the  rent  charge;  but  I  do  not  rely  on  this.  Of 
course,  if  they  bad  been  mere  trustees,  and  if  Sir  William  had  been 
only  a  tenant  for  life,  that  legal  merger  *wouId  have  had  no  effect  [  *490  ] 
on  his  equitable  interest.  But  the  equitable  interest  in  the  rent 
charge,  and  the  equitable  interest  in  the  estate  in  fee,  were  both  in 
him ;  the  legal  interest  in  both  was  in  the  trustees ;  and  Sir  William, 
having  agreed  to  sell  free  from  incumbrances,  cannot  say  that  there 
was  no  merger  as  against  the  purchasers. 

The  case  is  totally  different  from  that  before  the  Vice-Chancellor 
Knight  Bruce,  where  the  question  was,  whether  Sir  Thomas,  having 
only  such  a  limited  interest  in  the  estate  as  I  have  mentioned,  had 
merged  the  rent  charge ;  and  it  was  held  that  he  had  not. 

The  first  question  must,  therefore,  be  answered  in  the  negative. 
The  second  does  not  arise ;  but,  if  thought  worth  while,  it  may  be 
answered  in  the  affirmative. 

[On  appeal  the  order  in  this  case  was  discharged  ;  see  head-note, 
p.  197,  ante.] 
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397 ;  25  L.  T.  0.  S.  90.)  Wood,  V.-C. 

A  partnership  of  a  great  number  of  persons  was  constituted  before  the  L  "^^l  j 
passing  of  the  Joint- stock  Companies  Registration  Act.  The  members 
subecribed  a  certain  sum,  and  received  a  sort  of  scrip  certificate,  specifying 
the  number  of  shares  to  which  each  was  entitled.  No  deed  was  executed, 
nor  was  any  register  of  shareholders  kept.  They  occiwionally  held  meet- 
ings, at  one  of  which  the  defendant  and  another  person  were  appointed 
sole  directors  and  trustees  of   the  property   of   the  association,   which 

(1)  8ylce$  V.  Beadon  (1879)  11  Ch.  D.  170,  48  L.  J.  Ch.  522,  40  L.  T.  243. 
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8h£Ppard  consisted  of  mines,  plant,  and  slaves  in  the  Brazils.    The  defendant  surviTed 

r.  his  co-trustee,  and  disputes  haying  arisen,  a  hill  was  filed  against  him  hy 

OZENFOBD.  ^g  plaintiff,  who  was  a  derivatiye  shareholder  hy  purchase  of  one  of  the 

scrip  certificates,  for  an  account  of  the  receipts  and  payments  of  the 
defendant,  and  of  the  dehts  of  the  association,  and  for  payment  of  such 
dehts,  and  a  division  of  the  profits,  and  for  a  receiver  and  injunction,  hut 
the  hill  did  not  pray  for  a  dissolution.  Pending  a  motion  for  a  receiver 
and  injunction,  the  defendant  clandestinely  left  England  for  Brazil :  Held, 

(1)  That  it  was  not  clear  that  the  partnership  was  illegal  and  that  it  was 
not  necessary  to  determine  that  question  for  the  purpose  of  the  application 
hef ore  the  Court. 

(2)  That  the  plaintiff,  having  heen  treated  hy  the  defendant  as  a  memher 
of  the  association,  could  maintain  the  suit,  and  that  he  had  an  equity  to 
secure  the  property  of  the  association ;  and,  for  that  purpose,  a  receiver 
was  appointed. 

In  1828  the  defendant  Oxenford  and  others  formed  an  association 
or  partnership,  for  the  purpose  of  carrying  on  mining  operations  in 
Brazil,  which  they  called  "The  National  Brazilian  Mining  Asso- 
ciation." They  subscribed  the  necessary  capital,  and  purchased 
mines,  buildings,  and  plant,  and  slaves  in  the  Brazils.  No  deed  of 
settlement  was  ever  executed,  nor  was  the  association  incorporated. 
Upon  payment  of  the  amount  of  their  subscriptions,  certificates 
were  issued  to  the  members  in  the  form  stated  in  the  judgment, 
and  the  interest  in  the  shares  was  treated  as  transferable  by  simple 
delivery  of  these  certificates.  The  business  of  the  association  was 
managed  by  the  directors.  There  were  no  periodical  meetings  of 
the  shareholders,  but  some  of  them  occasionally  convened  meetings ; 
and  at  one  of  such  meetings,  held  in  August,  1848,  it  was  resolved, 
that  the  defendant  Oxenford  and  a  Mr.  Hamilton,  who  had  since 
died,  should  be  appointed  sole  directors,  and  that  all  the  property 
of  the  association  in  the  Brazils  should  be  vested  in  these  directors 
on  behalf  of  the  association;  and  that  annual  reports  should  be 
laid  by  the  directors  before  the  shareholders  in  the  month  of  May 
in  each  year ;  and  that  each  of  such  reports  should  be  brought 
down  to  the  81st  day  of  the  preceding  December. 
[  492]  In  1849,  1850,  and  1851,  the  said  directors  printed  certain  state- 

ments of  account,  purporting  to  be  accounts  current  for  1848, 1849, 
and  1850  respectively ;  and  in  the  last  two  of  such  accounts  they 
claimed  balances  of  8,8002.  and  4,700Z.  to  be  due  to  the  directors 
for  advances.  Hamilton  died  in  1858,  and  the  defendant  Oxenford 
after  his  death  had  the  entire  management  of  the  affairs  of  the 
association. 

In  June,  1853,  a  committee  of  shareholders  was  appointed,  at  a 
meeting  of  the  association,  for  the  purpose  of  investigating  the  affairs. 
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In  October,  1858,  the  defendant  published  a  report  containing  Sheppabd 
the  former  accounts,  and  also  accounts  for  the  years  1851, 1852,  oxenfobd. 
and  half  of  the  year  1858,  according  to  which  large  further 
advances  had  been  made  by  him  in  each  of  those  years.  This 
report  also,  after  detailing  the  circumstances  of  the  association, 
contained  three  propositions,  to  the  e£fect — 1.  That  the  defendant, 
if  required,  would  make  over  the  proi)erty  to  such  persona  as  the 
majority  of  shareholders  might  choose,  on  payment  to  him  of  a  sum 
sufficient  for  the  liquidation  of  all  the  debts  of  the  association.  2. 
That  he  would  sell  a  sufficient  part  of  the  property  to  pay  the  debts, 
and  make  over  the  remainder  as  before.  8.  That  he  would  sell  the 
whole  of  the  property,  pay  the  debts,  and  divide  the  balance  pro 
rata  among  the  shareholders.  And  it  continued,  ''if  nothing  is 
done  speedily  for  relief,  I  shall  be  constrained  to  adopt  such 
measures  as  I  may  be  advised." 

A  correspondence  ensued  between  the  cliairman  of  this  committee 
and  the  defendant ;  and  subsequently  between  the  plaintiff,  who 
was  a  derivative  shareholder  in  the  association,  and  the  defendant ; 
the  material  parts  of  which  are  stated  in  the  judgment. 

In  March,  1855,  the  plaintiff  filed  the  present  bill,  on  behalf  of  [  ^^^  ] 
himself  and  all  the  other  shareholders  except  Oxenford,  against 
Oxenford,  for  an  account  of  all  the  moneys  received  and  paid  by  the 
directors  on  behalf  of  the  association,  and  an  account  of  the  debts 
and  liabilities  of  the  association,  and  payment  thereof  out  of  the 
available  assets;  and  for  sale,  if  necessary,  for  that  purpose,  of 
part  of  the  property,  and  for  a  division  of  the  profits  of  the  associa- 
tion among  the  shareholders.  The  bill  also  prayed  an  injunction 
to  restrain  the  defendant ''  from  selling  or  otherwise  disposing  of  or 
dealing  with  the  property  of  the  association,  or  any  portion  thereof," 
and  from  removing  the  books  from  the  office ;  and  for  a  receiver  "  to 
receive  and  get  in  all  sums  of  money  due  and  owing  to  the  associa- 
tion, and  all  remittances  which  may  be  made  to  or  on  account  of 
the  association  from  the  Brazils  or  elsewhere,  and  generally  to 
conduct  the  business  and  affairs  of  the  association  in  the  mean- 
time," till  the  accounts  thereby  sought  should  be  taken. 

The  bill  did  not  pray  for  the  dissolution  of  the  association. 

The  plaintiff  moved  for  a  receiver  and  injunction  in  the  terms  of 
the  prayer. 

On  the  22nd  of  March  the  defendant  signed  an  undertaking  not 
to  do  any  of  the  acts  which  the  motion  sought  to  restrain,  in 
consideration  of  the  plaintiff  consenting  to  allow  the  motion  to 
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Sheppakd     stand  over  until  the  27th ;  and  subsequently,  on  a  similar  under- 
OxENFOBD.     taking,  it  stood  over  until  the  16th  of  April.     On  the  9th  of  April 
the  defendant  secretly  left  England  for  the  Brazils,  leaving  a  letter 
for  the  plaintiff  shortly  announcing  his  departure. 

Mr.  Rolt,  Q.C.,  and  Mr.  Baggallay  for  the  motion. 

L  494  ]  Mr.  Daniel,  Q.C.,  and  Mr.  Toller  contra  ; 

The  x^laintiff  was  not  an  original  shareholder,  and  does  not 
represent  that  he  had  ever  contributed  a  shilling  to  the  funds  of 
the  Company  ;  and  the  certificates  of  shares  are  not  properly  trans- 
ferable ;  and  therefore  the  plaintiff  has  no  title  to  sustain  this  suit. 

(Vice-Chancellor  :  The  defendant  is  a  trustee,  and  has  treated 
the  plaintiff  as  one  of  the  cestuis  que  trust.) 

This  association  is  not  a  proper  partnership,  but  is  altogether 
illegal. 

(Vice-Chancellor  :  Has  that  been  decided  ?  There  is  no  repre- 
sentation here  that  the  shares  were  transferable,  as  in  Blundell  v. 
Win8or{\).) 

(Mr.  Rolt,  Q.C. :  This  case  is  like  Shaty  v.  Taylor  (2).) 

Moreover,  the  plaintiff  has  shown  no  probability  of  danger  to  the 
property ;  and  the  defendant,  as  sole  director,  had  a  right  to  do 
what  he  proposed,  viz.  to  apply  part  of  the  property  to  protect  the 
rest  from  depreciation,  and  to  ask  the  Court  to  make  a  call  upon 
the  shareholders,  in  order  to  recoup  advances  so  made :  Re  The 
German  Mining  Company  (3).  And  a  receiver  of  mining  property 
will  not  be  granted  without  a  very  strong  case,  because  of  the 
probable  injury  to  such  a  concern:  Nm-ivay  v.  Uour^  (4).  And 
parties  interested  in  mines  receive  no  favour  in  this  Court  where 
they  have  not  been  most  vigilant  and  active  in  asserting  their 
rights:  Prendergast  w  Tui'ton  (5). 

Mr.  Rolty  Q.C,  in  reply. 

The  Vice-Chancellor  reserved  judgment. 

(1)  42  R.  E.  242  (8  Sim.  601).         (4)  12  R.  R.  157  (19  Yes.  144). 

(2)  78  E.  R.  298  (2  Ph  801).         (o)  57  R.  R.  255  (1  Y.  &  C.  C.  C.  98). 
(;j)  102  R.  R.  7  (4  1).  M.  &  G.  19). 
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Vice-Chancbllor  Sir  W.  Page  Wood  :  sheppard 

r. 

In  this  case  the  bill  is  filed  by  a  shareholder,  as  he  is  *termed,  on  Oxenpord. 
behalf  of  himself  and  all  other  the  shareholders  in  the  partnership  -^i^^i. 
or  association  called  the  National  Brazilian  Mining  Association,  [  *495  ] 
against  the  defendant  Oxenford,  who  has  been  appointed  a  trustee 
and  director  for  the  so-called  shareholders  in  this  association. 
The  constitution  of  the  association  is  of  a  singular  character,  and 
although  it  is  said  there  are  many  Companies  of  a  similar  nature,  I 
think  there  will  be  some  difficulty  at  the  hearing  in  determining 
what  is  to  be  done  with  respect  to  a  Company  so  constituted  ;  and 
if  a  demurrer  had  been  put  in  to  this  bill,  there  would  have  been  a 
question  how  far  the  relief  prayed  by  it  could  be  granted.  But  the 
question  now  is,  whether  there  is  not  enough  in  the  absence  of  a 
demurrer  to  bring  the  case  within  the  decision  in  Wallworth  v. 
Holt  (I),  so  as  to  enable  me  to  provide  for  the  security  of  the 
property,  which  seems  to  be  the  full  extent  of  the  relief  which  I 
can  give. 

The  association  itself  is  of  such  a  nature  that  it  is  difficult  to 
understand  how  it  can  be  effectually  worked  if  any  dispute  should 
occur.  Whether  it  is  even  legal  is  a  question,  which  I  need  not, 
however,  determine  upon  this  application.  The  ground  for  con- 
sidering it  illegal  is  on  account  of  the  members  of  it  assuming 
to  act  as  a  corporation,  which  was  remarked  upon  in  Bliuidell 
V.  Winsor  (2)  and  Durergier  v.  Fellowes  (3).  I  doubt,  however, 
whether  this  Company  have  held  themselves  out  as  a  legal  corpora- 
tion, who  could  give  to  their  shareholders  the  right  of  relieving 
themselves  of  all  responsibility  upon  the  sale  of  their  shares. 
They  have  formed  themselves  by  verbal  agreement  into  a  body, 
who  have  subscribed  money,  and  have  issued  to  their  shareholders 
documents  of  this  description :  "  The  bearer  hereof,  having  paid 
all  the  calls  made  by  this  association,  is  entitled  to  the  advantage 

of shares  therein."      These  documents  are  signed  by  three 

persons,  who  are  *called  directors.  The  terms  of  them  are  some-  [  *496  } 
what  ambiguous;  on  the  face  of  them  they  purport  that  every 
person  bearing  one  of  such  documents  should  be  interested  in 
certain  shares  in  the  Company.  It  is  open  to  argument,  that  the 
intention  is,  that  only  the  person  who  fills  the  double  capacity 
of  being  a  bearer  of  such  a  document,  and  having  paid  all  his  calls, 
should  be  a  shareholder ;  in  which  case  it  could  not  apply  to  the 

(1)  48  E.  B.  187  (4  My.  &  Cr.  619).  (3)  34  E.  E.  078  (o  Biug.  248). 

(2)  42  B.  B.  242  (8  Sim.  601). 
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Sheppabd  person  who  was  simply  the  bearer  by  sabstitatlon  for  the  original 
OzENFOBD.  holder  of  this  docament.  No  register  of  the  shareholders  is 
kept.  However,  for  the  purpose  of  this  application,  I  must  take 
it  that  the  parties  who  hold  these  documents  have  been  treated  as 
shareholders,  that  they  held  occasional  meetings,  and  that  no 
difference  has  been  made  between  original  and  derivative  holders 
of  these  documents.  Then  the  defendant  accepted  his  trust 
pursuant  to  the  resolution  of  a  committee  appointed  in  August, 
1848,  by  which  he  and  Hamilton  were  appointed  trustees,  and 
certain  property  in  the  Brazils  was  vested  in  them  on  behalf  of  the 
association.  Hamilton  has  since  died,  and  the  defendant  Oxenford 
is  therefore  the  surviving  trustee.  I  find  this  property  vested  in 
him  as  sole  trustee  for  certain  persons  constituting  a  so-called 
Company.  In  that  view  of  the  case  there  is  not  only  the  decision 
in  Sharp  v.  Taylor  (1),  but  there  are  other  cases,  where  land,  being 
vested  in  trustees  for  charities,  and  it  having  been  shown  that  the 
original  foundation  of  the  charities  was  void  under  the  Statute 
of  Mortmain,  the  Court  has  not  allowed  the  objection  to  be  taken 
by  the  trustee  against  the  cestui  que  trust,  but  has  upheld  the 
trust  as  between  trustee  and  cestui  que  trust,  notwithstanding 
the  policy  of  the  statute,  because  it  did  not  lie  in  the  mouth  of  the 
trustee  to  raise  such  an  objection.  He  had  accepted  the  trust  for 
this  particular  purpose,  and  must  hold  the  property  accordingly 
[  ♦497  ]  until  it  should  be  taken  from  him.  That  seems  *to  be  the  position 
in  which  the  trustee  of  this  property  is  now  holding  it  for  this 
association.  It  is  open  to  argument  at  the  hearing,  whether  the 
plaintiff,  being  a  derivative  shareholder,  is  a  member  of  the 
association  in  that  sense ;  but  I  think  I  may  say  that  he  has  a 
sufficient  interest  for  the  present  purpose  under  the  document 
by  which  he  holds,  having  been  treated  by  Oxenford  as  a  party  who 
is  so  interested,  particularly  in  a  letter,  in  which  he  calls  that  class 
casual  instead  of  original  shareholders;  and  the  question  being 
now,  what  is  to  be  done  to  secure  the  property  pending  a  suit  by 
him,  I  do  not  think  I  ought  to  allow  it  to  remain  in  its  present 
peculiar  position. 

Up  to  the  time  of  Mr.  Oxenford's  leaving  this  country  in  a 
clandestine  manner,  I  see  nothing  for  which  he  could  be  blamed. 
He  seems  to  be  a  creditor  of  the  association  to  a  considerable 
amount,  and  the  sole  person  who  took  any  responsible  management. 
It  is  true  that  his  management  was  not  very  productive,  and  that 
(1)  78  E.  E.  298  (2  Ph.  801). 
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the  accounts  were  not  taken  so  often  as  they  should  have  heen  ;  Skeppabd 
but  there  is  nothing  to  show  that  he  kept  them  back  in  any  way.  Oxenpord. 
In  the  years  1848,  1849,  1850,  and  1853,  accounts  were  produced, 
and  in  every  case  it  appears  that  balances  were  due  to  him.  A 
good  deal  of  communication  took  place  between  him  and  certain 
members  of  a  committee  of  shareholders,  who  were  appointed  to 
obtain  further  accounts  and  information.  At  last  it  came  to  this : 
some  contest  arose  between  him  and  the  shareholders,  and  feeling 
some  irritation,  as  he  might  well,  at  the  peculiar  position  in  which 
he  was  left,  in  his  report  in  1858  he  called  their  attention  to  it, 
and  said  that  he  was  determined  to  bring  the  affairs  to  a  close ;  and 
he  submitted  to  them  three  propositions,  and  declared,  that  unless 
something  was  done  upon  them,  he  should  be  constrained  to  take 
such  measures  as  he  might  be  advised.  If  he  had  said,  if  you 
abandon  the  undertaking,  I  shall  carry  it  on  on  my  own  account, 
leaving  you  to  take  such  *proceedings  as  you  may  be  advised ;  I  f  *i98  ] 
think  that  the  decision  in  Norway  v.  Rowe  (1)  would  have  been 
at  this  day  a  good  answer  to  an  application  to  alter  the  state  of 
affairs,  the  defendant  keeping  the  Company  at  arm's  length  since 
1858 ;  but  the  report  does  not  amount  to  that.  He  wished  to 
bring  the  affairs  to  a  close,  and  made  certain  propositions,  among 
others,  one  for  sale  of  the  property,  and  stated,  that  unless 
something  was  done  he  must  act  as  he  should  be  advised ;  and 
no  intention  on  his  part  to  sell  the  property,  or  to  withhold  it 
from  the  association,  was  manifested  until  March,  1855.  Meetings 
were  held  up  to  the  time  of  that  report,  though  nothing  was 
finally  arranged.  In  March  a  correspondence  took  place  between 
the  defendant  and  the  present  plaintiff,  which  resulted  in  a  letter 
of  the  7th  of  March,  in  which  Sheppard,  the  plaintiff,  says  "  As 
the  affairs  of  the  National  Brazilian  Mining  Association  still 
remain  in  a  very  unsatisfactory  position,  and  as  I  understand 
you  have  expressed  your  intention  to  dispose  of  the  whole  or  a 
portion  of  the  property  of  the  association,  I  feel,  as  a  shareholder, 
that  it  is  necessary  for  my  protection  and  that  of  my  fellow 
shareholders  to  ask,  first,  whether  there  is  any  truth  in  the  above 
statement?  secondly,  whether  you  are  now  prepared  to  allow  a 
full  investigation  of  the  affairs  of  the  Company  on  behalf  of  the 
shareholders?  and,  thirdly,  whether  you  have  any  proposal  to 
submit  to  the  shareholders  which  may  tend  to  revive  their  con- 
fidence in  the  undertaking,  and  with  a  view  to  raise  sufficient  capital 
(1)  12E.B.  157(19Ve8.  144). 
K.R. — VOL.  cni.  14 
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SHEPPABD     to  develop  the  resources  of  the  property,  and  to  settle  amicably  all 
OxENTORD,    differences  between  you  and  them  ?" 

Oxenford  replied,  "  I  answer,  that,  to  keep  open  the  mines,  to 
preserve  the  machinery,  houses,  roads,  &c.,  requires  a  constant 
outlay  of  money  far  beyond  my  mean^ ;  and  as  I  have  been  left 
[  *499  J  to  bear  the  whole  of  the  burdefa,  it  *is  my  intention  to  sell  a 
portion,  and,  if  so  advised,  the  whole  of  the  property  of  the 
association,  either  in  England  or  Brazil,  upon  the  first  favourable 
opportunity," 

There  he  took  an  extremely  incorrect  view  of  his  rights  and 
duties  as  a  trustee.    A  trustee  cannot  of  his  own  mere  motion  even 
mortgage,  and  it  is  most  clear  that  he  cannot  sell  any  part  of  the 
trust  property  to  recoup  the  expenses  of  a  mine  of  this  description. 
It  would  be  very  difficult  for  him  even  to  sustain  a  suit  for  that 
purpose.     Oxenford  had  consented  to  be  a  trustee  of  this  property 
for  such  a  number  of  persons  as  should  at  any  time  have  a  certain 
document  in  their  possession,  or,  at  all  events,  for  those  persons 
who  had  once  had  delivered  to  them  these  documents ;  and  he 
cannot  repay  himself  his  expenses  out  of  that  property,  except 
by  putting  his  cestuis  que  trust  at  arm's  length,  and  claiming,  in 
default  of  payment,  to  act  as  owner,  or  availing  himself  of  his 
remedy  in  this  Court.    Of  course  he  might  proceed  to  wind  up  the 
Company ;  but  I  presume,  that  he  would  not  wish  to  take  that 
course.     After  the  correspondence  between  them  Sheppard  filed 
the  bill  in  this  suit.     The  course  which  Oxenford  then  took,  I  must 
say,  seems  to  me  very  ill  advised,  or  rather,  he  appears  to  have 
acted  without  advice.     Knowing  that  a  meeting  of  the  Company 
had  been  summoned  and  adjourned  till  the  9th,  and  having  under- 
taken  in  this  Court  to  do  nothing  contrary  to  this  notice  of  motion, 
he  on  the  7th  wrote  to  the  plaintiff  a  letter  communicating  his 
design  of  going  to  Brazil,  which  he  knew  would  not  be  delivered 
until  after  he  had  left  this  country,  and  then  he  sailed  for  Brazil, 
where  he  will  have  power  to  deal  with  the  property  as  he  likes,  and 
will  be  out  of  the  jurisdiction  of  this  Court.     That  step  has  put 
his  position  in  the  worst  light.     I  do  not,  however,  find  any  evidence 
of  his  having  taken  any  papers  of  the  Company  with  him,  or  of 
*60uj       any  malversation  or  other  impropriety  on  his  part,  except  *the 
extremely  improper  act  of  his  leaving  England  in  this  manner. 

I  think,  therefore,  that  the  property  ought  to  be  protected. 
Whatever  comes  to  this  country  can  only  come  to  the  hands  of  a 
clerk   or   secretary   of  the   Company.    I  do  not  think  that  is  a 
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satisfactory  state  in  which  to  leave  the  matter.    It  has  been  argued     sh£ppard 
that  Oxenford  is  not  a  director.    I  am  not  clear  of  that.    His    qxenford. 
appointment  was  not  for  a  definite  period,  and  it  has  not  yet  been 
revoked.    The  trusteeship  has  survived  to  him,  and  he  has  been 
allowed  to  act  as  general  manager  of  the  affairs. 

I  do  not  think  it  necessary  to  do  more  than  preserve  the  property ; 
and  with  that  view  I  purpose  to  make  an  order  for  an  injunction  to 
restrain  the  defendant  from  selling  or  otherwise  disposing  of 
or  dealing  with  the  mines,  lands,  and  works  in  the  pleadings 
mentioned  or  any  of  them,  and  from  selling  or  dealing  with  any 
other  part  of  the  property  of  the  association  otherwise  than  in 
the  ordinary  course  of  business.  Of  course  he  must  sell  the  ore 
and  other  produce. 

Then  I  appoint  a  receiver  and  manager  of  the  property  of  the 
association  in  this  country.  I  think  that  nothing  more  is  necessary  ; 
appointing  a  manager  implies  that  he  has  power  to  deal  with  the 
funds,  and  to  appropriate  them  in  a  proper  manner.  I  will  add, 
if  it  is  desired,  an  order  that  such  manager  shall  apply  such 
moneys  as  may  come  to  his  hands  in  liquidating  existing  liabilities, 
and  in  or  towards  any  future  liabilities  of  the  Company  in  the 
ordinary  course  of  business.  I  do  not  intend  to  interfere  with 
Oxenford's  right  of  retainer  to  satisfy  his  own  claims,  nor  do  I 
appoint  a  receiver  of  the  property  out  of  this  country. 

As  to  the  undertaking  to  be  required  from  the  plaintiff,  ♦!  do  not  [  '501  ] 
agree  that  by  filing  this  bill  he  has  either  admitted  or  denied  his 
liability.  All  he  says  is,  that  he  is  a  shareholder ;  he  does  not 
say  whether  he  is  under  any  liability  or  not.  I  put  him  under 
an  undertaking  to  abide  by  any  order  which  the  Court  may  make 
at  the  hearing  or  otherwise  with  respect  to  his  liability  as  a  share- 
holder in  this  association. 

Ml'.  Daniel  asked  that  the  receiver  might  be  at  liberty  to  let 
out  for  hire  the  slaves  who  were  not  required  in  the  working  of 
the  mines. 

The  Yice-Chancbllor  said,  that  this  must  be  arranged  out  of 
Court.  All  he  could  do  was  to  insert  in  the  order  for  the  injunc- 
tion, after  the  words  "  ordinary  course  of  business,"  the  additional 
words,  "  without  the  sanction  of  the  Court." 

A  demurrer  was  afterwards  put  in  to  the  bill,  and,  upon  coming 
on  to  be  heard,  it  was  ordered  to  stand  over,  that  an  appeal  against 

14—2 
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Shepparo    the  motion  and  the  demurrer  might  come  on  together  before  the 

OxBNFORD.    Lords  Justices. 

On  the  80th  of  April,  1855,  the  Lobds  Justices  overruled  the 
demurrer,  reserving  the  benefit  of  it  to  the  hearing ;  and  they  con- 
firmed the  Vicb-Chancellob's  order  upon  the  motion,  with  the 
following  additions : 

Appoint  the  defendant  receiver  and  manager  of  the  property  in 
the  Brazils,  with  directions  to  carry  on  the  working  of  the  mines  in 
the  ordinary  course  of  business, — to  pass  his  accounts  and  pay 
balances  into  Court  half-yearly,  unless  the  Court  shall  otherwise 
direct,  upon  application  from  time  to  time  to  be  made  by  tlie 
defendant. 

Reference  to  chambers,  to  inquire  in  what  manner  it  is  fit  and 
proper  to  deal  with  the  slave  property  of  the  association.  Costs  of 
appeal  motion  to  be  costs  in  the  cause. 


1855,  BOYSE  V.   COLCLOUGH. 

*24.^'  "'^'  (1  Kay  &  J.  502—504.) 

[This  was  an  application  in  a  suit  referred  to  ante,  p.  44.] 


1855.  NICHOLS  V.   HAVILAND. 

'^'ai^-  (1  Kay  &  J.  504-509  ;  S.  C.  1  Jur.  N.  S.  891.) 

Wood,  V.-C.  ^  gjf^  |jy  ^^^  Qf  ^^^1  and  personal  estate  to  L.  for  life,  and  then  to  L.'s 

L  ^^*  J  husband  for  life,  and  then  to  her  appointees  by  deed  or  will,  and  in  default 

to  her  *'next  of  kin  according  to  the  Statutes  of  Distribution  of  Personal 
Estate ;  and  in  the  like  shares  and  proportions  as  if  she  had  died  without 
having  been  mai-ried ;  "  with  a  direction  to  L.  to  appoint  trustees,  in  whom 
the  property  was  to  be  vested  upon  the  above  trusts. 

L.  died  in  the  lifetime  of  the  testatrix,  leaving  the  testatrix,  who  was 
her  mother,  and  one  other  person,  who  was  the  only  child  of  her  only 
sister,  her  next  of  kin  according  to  the  statute:  Held,  first,  that  the  gitt 
to  the  next  of  kin  had  not  lapsed ;  and,  secondly,  that  the  next  of  kin 
intended  were  not  nearest  of  kin,  but  that  the  nephew  took  one  moiety  of 
the  property. 

Mary  Moss,  by  her  will,  gave  all  her  real  and  personal  estate  to 
her  daughter  Louisa  Reynolds,  for  her  separate  use  for  life.  And 
from  and  after  her  decease,  to  her  husband  for  life.  And  from  and 
after  the  decease  of  both  of  them,  to  such  person  or  persons  as  the 
said  Louisa  Reynolds  should  appoint  by  deed  or  will ;  and  in  default 
thereof,  **  unto  and  to  the  use  of  the  person  or  persons  who  at  the 
decease  of  my  said  daughter  shall  be  her  next  of  kin,  according  to 
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the  Statutes  of  Distribution  of  Personal  Estate,  and  in  the  like  shares  Nichols 
and  proportions  as  if  she  had  died  without  being  married ;  and  all  haviland. 
the  premises  had  *been,  and  I  hereby  declare  that  they  shall  be  I  *505  ] 
deemed,  personal  estate.  And  as  it  will  be  proper  that  the  afore- 
said premises  should  be  vested  in  trustees,  I  hereby  authorise 
my  said  daughter,  immediately  after  my  decease,  to  nominate  and 
appoint  some  two  persons  to  be  trustees  in  that  behalf.  And  that 
all  and  singular  the  premises  aforesaid  shall  be  thereupon  vested  in 
such  trustees,  who  shall  hold  the  same  premises  upon  trust  in  all 
respects  corresponding  with  the  disposition  thereof  hereinbefore 
made  by  me.  And  I  hereby  empower  my  said  daughter  during  her 
life,  and  the  said  John  Reynolds  after  her  decease,  from  time  to 
time  to  nominate  and  appoint  a  trustee  or  trustees  to  succeed  the 
trustees  to  be  so  first  appointed  as  aforesaid,  when  and  so  often  as 
any  trustee  or  trustees  for  the  time  being  shall  die,  resign,  or 
become  incapable  or  refuse  to  act.  And  I  hereby  appoint  my  said 
daughter  to  be  executrix  of  this  my  will." 

The  testatrix  died  on  the  13th  of  February,  1854,  leaving  her 
said  son-in-law,  Major  John  Reynolds,  surviving  her ;  but  the  said 
Louisa  Reynolds  died  in  her  lifetime,  and  without  leaving  any 
issue  surviving  her.  The  persons  who  at  the  decease  of  the  said 
Louisa  Reynolds  were  her  next  of  kin,  according  to  the  Statutes  of 
Distribution  of  Personal  Estate,  were  her  mother,  the  testatrix,  and 
her  nephew,  the  plaintiff,  who  was  the  only  child  of  the  only  sister 
of  the  said  Louisa  Reynold^;  and  upon  the  death  of  the  said 
testatrix  the  plaintiff  became  the  only  next  of  kin  of  the  said  Louisa 
Reynolds,  according  to  the  said  statutes,  living  at  the  time  of  the 
decease  of  the  said  Louisa  Reynolds,  who  survived  the  said  testatrix, 
and  as  such,  he  claimed  the  real  and  personal  estate  of  the  testatrix 
in  this  suit. 

The  defendants  demurred. 

Mr.  Rolt,  Q.C.,  and  Mi\  Druce,  for  the  demurrer :  [  506  ] 

The  bequest  to  the  next  of  kin  of  the  daughter  lapsed  by  her  death 
in  the  lifetime  of  the  testatrix.  They  distinguished  Edwards  v. 
Saloway  (1),  where  there  was  a  bequest  of  residue  to  trustees  upon 
trust  to  pay  the  income  to  the  testator's  wife  for  life,  for  her 
separate  use,  and  then  half  the  principal  to  her  appointees,  and  in 
default  to  her  next  of  kin  ;  and  the  next  of  kin  were  held  entitled, 
though  the  testator's  wife  died  in  his  lifetime. 
(1)  78  E.  E.  226  (2  Ph.  625). 
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NICHOLS  Bat  if  there  was  no  lapse  the  plaintiff  is  not  entitled,  for  "  next 

HAVMiAND.  ^*  ^^^ "  means  nearest  of  kin :  Withy  v.  Mangles  (i) ;  and  even 
"  next  of  kin,  according  to  the  statate,"  does  not  include  a  widow: 
Cholmondeley  v.  Lord  ABhhurton{2),  And  in  Re  Webber's  Settle- 
ment (3),  a  trust  in  a  deed  for  such  persons  as  should  be  ''  the  next 
of  kin  of  the  said  Anne  Webber,  and  would  be  entitled  to  her 
personal  estate  and  effects,  his,  her,  or  their  executors,  adminis- 
trators, or  assigns,  as  if  she  had  died  sole  and  unmarried,"  was 
held  to  include  surviving  brothers,  and  not  nephews  and  nieces, 
children  of  deceased  brothers. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  Haig,  contra,  were  not  heard. 

Vice-Chancbllor  Sir  W.  Page  Wood: 

With  respect  to  the  question  of  lapse,  I  cannot  distinguish  this 
case  from  Edwards  v.  Saloivay  (4).  I  assume  for  the  present,  that 
the  next  of  kin  of  the  daughter  would  be  her  mother  and  the 
[  *507  ]  plaintiff.  No  one  can  doubt  that  the  *testatrix  supposed,  as  is 
generally  the  case,  that  the  object  of  her  bounty,  her  daughter, 
would  survive  her.  The  very  circumstance  of  making  the  gift  to 
the  daughter  is  sufScient  proof  of  that.  But  it  has  been  often  held 
that  the  circumstance  of  a  testator  having  such  an  impression  when 
the  will  was  made  cannot  have  the  effect  of  depriving  persons 
entitled  in  remainder  after  the  decease  of  the  particular  legatee,  in 
case  such  legatee  should  die  in  the  testator*s  lifetime.  So  here,  the 
life  estate  given  by  way  of  remainder  to  the  daughter's  husband 
could  not  be  displaced  on  account  of  the  belief  of  the  testatrix  that 
her  daughter  would  survive  her,  and  the  direction  which  she  has 
given,  that  a  settlement  should  be  made  after  her  death. 

The  only  mode  in  which  it  would  be  possible  to  hold  that  a 
lapse  had  occurred,  would  be  by  aid  of  the  doctrine  in  Mayer  v. 
Townsend  (5),  where  the  Court  held  that  subsequent  limitations 
were  merely  a  settlement  of  the  previous  absolute  gift  to  the 
daughter.  But  here,  there  is  no  absolute  gift  to  the  daughter,  but 
only  a  limitation  to  her  for  life,  and  then  to  her  husband  for  life, 
and  then  to  her  next  of  kin ;  and  as  Lord  Cottbnham  observed  in 
Edivards  v.  Saloway  (4),  I  cannot  speculate  on  whether  the  testatrix 
did  or  did  not  foresee  the  event  which  has  happened ;  and  therefore 
the  circumstance  that  the  limitation  in  the  events  which  happened 

(1)  59  R.  B.  95  (10  CI.  &  Fin.  215).     (4)  78  R.  B.  226  (2  Ph.  625). 

(2)  6a  R.  R.  19  (6  Beav.  86).         (5)  52  R.  R.  180  (3  Beav.  443). 

(3)  83  K.  R.  343  (17  Sim.  221). 
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broQght  back  the  property  to  the  testatrix,  cannot  affect  my  decision,      Nichols 
The  most  that  can  be  said  is,  that,  if  the  testatrix  had  foreseen  sach    havilaioi. 
a  result,  she  might  have  made  a  different  provision. 

Then,  I  have  to  construe  the  words  "  next  of  kin  according  to 
the  Statutes  of  Distribution  of  Personal  Estate,  and  in  the  like  shares 
and  proportions  as  if  she  had  died  without  having  been  married." 
Every  word  there  points  distinctly  *to  a  distribution  according  to  [  *^^  3 
the  course  of  the  statutes.  It  is  perhaps  a  small  observation  to 
make,  that  she  uses  the  word  statutes  in  the  plural ;  but  it  is 
remarkable  that  the  statute  of  James  provided  for  letting  in 
brothers  and  sisters  and  their  representatives  to  share  with  the 
intestate's  mother. 

The  words  of  the  22  &  28  Gar.  II.  c.  10,  are,  after  directing  a  dis- 
tribution among  the  wife  and  children,  or  children's  children  in  case 
there  be  no  wife  nor  children,  that  the  estate  is  to  be  distributed 
**  then  to  the  next  of  kindred  in  equal  degree  of  or  unto  the  intestate 
and  their  legal  representatives,  as  aforesaid." 

That  statute,  therefore,  does  describe  next  of  kin,  and  persons 
taking  as  their  representatives,  as  was  observed  in  the  argument ; 
the  provision  of  the  statute  of  James  (1  Jac.  II.  c.  17)  is  :  "  Pro- 
vided also,  and  it  is  further  enacted,  that  if,  after  the  death  of  a 
father,  any  of  his  children  shall  die  intestate,  without  wife  or 
children,  in  the  lifetime  of  the  mother,  every  brother  and  sister, 
and  the  representatives  of  them,  shall  have  an  equal  share  with 
her,  anything  in  the  last-mentioned  Acts  to  the  contrary  notwith- 
standing." 

This  statute  seems  to  treat  the  brothers  and  sisters  as  in  an  equal 
degree  of  relationship  with  the  mother.  However,  if  that  were  not 
80,  the  subsequent  words  of  the  limitation  in  this  will  could  not  be 
overlooked.  The  limitation  is  not  only  to  the  next  of  kin  according 
to  the  statutes,  which  I  think  would  alone  be  sufficient  to  carry  it 
to  the  plaintiff,  but  then  follow  the  words  "  in  the  like  shares  and 
proportions  as  if  she  had  died  without  having  been  married."  That 
points  to  a  distribution  to  be  made  at  the  daughter's  death,  accord- 
ing to  the  statute.  Using  the  words,  *'  next  of  kin  according  to  the 
statutes,"  seems  to  explain  that  the  testatrix  meant,  by  next  of  kin, 
not  the  ordinary  construction  of  those  words,  but  the  persons 
whom  the  statute  includes  in  that  description ;  *and  then  she  adds,  I  *509  ] 
in  those  ''shares  and  proportions"  which  the  statute  directs.  I 
cannot  think  that  the  words  "  next  of  kin,"  in  such  a  limitation, 
can  be  construed  as  they  have  been  where  there  is  no  reference  to 
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NicHOLi*  the  statute.  The  case  of  Webber's  Settlement  (l)  certainlj^  proceeds 
Haviland.  ^P^^  ^  somewhat  singular  reason.  That  was  a  limitation  in  a  deed 
of  settlement,  and  the  Court  considered  that  the  express  limitation 
to  the  next  of  kin  could  not  be  altered  by  the  subsequent  words. 
However,  in  construing  a  will,  I  am  not  bound  by  that  decision.  I 
do  not  now  decide  more  than  that  one  moiety  of  the  property 
included  in  this  gift  belongs  to  the  plaintiff. 


1855.  FAKINA  V.  SILVERLOCK. 

June  5,  G.  ,    

1  (1  Kay  &  J.  509—521.) 

p  [Reversed  on  appeal  as  reported  in  6  D.  M.  &  G.  214.] 


1855.  In  re  BROWN'S  TRUSTS  (2). 

'^^a^  ^-  (1  Ivay  &  J.  522—528 ;  S.  C.  3  W.  E.  542.) 

Wood,  V,-C.  a  married  woman,  having  a  power  of  appointment  under  her  marriage 

[  522  ]  settlement  over  estates  A.  and  B.,  appointed  by  will,  in  September,  1838, 

estate  A.  to  her  husband,  in  fee;  ''and  all  other  the  hereditaments  com- 
prised in  the  settlement  not  hereinbefore  disposed  of "  to  another  person. 

By  codicils  to  her  will,  she  revoked  the  appointment  of  estate  A.  to  her 
husband,  and  gave  him  the  same  estate  for  life,  with  remainder  to  trustees 
to  sell  and  pay  certain  legacies,  and  pay  the  residue  to  charities :  Held,  that 
the  devise  of  *'aU  other  the  hereditaments"  &c.  by  the  will  was  not 
residuary,  but  specific ;  and  that  the  void  gifts  to  the  charities  did  not  pass 
by  it,  but  lapsed  as  unappointed. 

By  indentures  of  lease  and  release,  being  a  settlement  dated  in 
May,  1832,  and  made  previously  to  the  marriage  of  Thomas  Brown 
and  Mary  Bingham,  certain  hereditaments  described  as  late  Ben- 
son's and  Harrison's,  and  certain  other  hereditaments  described  as 
Bingham  Lodge  Farm,  were  conveyed  to  trustees,  upon  trust,  as  to 
the  estates  late  Benson's  and  Harrison's,  to  pay  the  rents  and 
profits  thereof  to  Mary  Brown  for  her  separate  use  for  life,  and 
after  her  decease  to  the  use  of  Thomas  Brown  and  his  assigns  for 
his  life,  and,  subject  to  the  uses  thereinbefore  declared,  the  estates 
late  Benson's  and  Harrison's  were  limited  and  assured  to  such 
uses,  upon  and  for  such  trusts,  to  and  for  such  intents  and  purposes, 

(1)  83  R.  E.  343  (17  Sim.  221).  In  re  Mason  [1901]  1  Ch.  619,  70  L.  J. 

(2)  Followed  in  Upringett  v.  Jenivga  Ch.  343,  84  L.  T.  175,  C.  A.  ;  affirmed 
(1871)  L.  B.  6  Ch.  333,  40  L.  J.  Ch.  [1903]  A.  C.  1,  72  L.  J.  Ch,  152,  87 
348,   24  L.  T.  043;    but  both  cases  L.  T.  G22.-0.  A.  S. 

were  explained  and  distinguished  in 
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and  with,  under,  and  subject  to  such  powers,  provisoes,  agree-  in  re 
ments,  and  declarations  as  Mary  Bingham,  notwithstanding  her  '  XRusm 
then  intended  or  any  future  coverture,  by  any  deed  or  deeds 
legally  executed,  or  by  her  last  will  or  codicil  in  writing  to  be 
executed  as  therein  mentioned,  should  from  time  to  time  direct  or 
appoint ;  and  in  default  thereof  and  subject  thereto,  to  the  use  of 
the  said  Mary  Bingham,  her  heirs  and  assigns.  And  as  to  the 
Bingham  Lodge  Farm,  to  the  use  and  intent  to  raise  and  pay  an 
annuity  of  100/.  per  annum  to  Thomas  Brown  during  his  life  if  he 
survived  his  intended  wife ;  and  subject  thereto,  to  the  use  of  the 
appointees  of  Mary  Bingham  by  deed  or  will  in  *like  manner  as  C  *^23  ] 
before ;  and  in  default  thereof  and  subject  thereto,  in  trust  to  pay 
the  rents  and  profits  thereof  to  the  separate  use  of  Mary  Bingham 
during  her  life ;  and  after  the  determination  of  the  said  uses  and 
estates,  to  the  use  of  the  said  Mary  Bingham,  her  heirs  and 
assigns  for  ever. 

The  marriage  was  afterwards  solemnised.  Mary  Brown,  by  her 
will,  dated  the  15th  of  September,  1888,  after  reciting  the  above 
settlement  and  referring  to  the  powers  therein  contained,  directed 
and  appointed  that  the  said  hereditaments  in  the  settlement 
comprised  should,  subject  to  the  uses  therein  contained,  and 
from  and  immediately  after  her  decease,  remain  and  be  to  the 
uses  following:  as  to  the  estates  late  Benson*s  and  Harrison's,  to 
the  use  of  her  husband,  his  heirs  and  assigns  for  ever  ;  and  as  to 
the  Bingham  Lodge  Farm,  ''  and  all  other  the  hereditaments  com- 
prised in  the  said  indentures  of  lease  and  release  of  the  7th  and 
8th  days  of  May,  1832,  not  hereinbefore  disposed  of,"  to  the  use 
that  certain  annuities  might  be  paid  thereout ;  and  subject  thereto, 
to  the  use  of  H.  W.  Hartley  and  his  assigns  for  life,  with  remainder 
to  his  issue  in  tail. 

By  a  codicil  dated  the  27th  of  August,  1844,  also  reciting  the 
settlement  and  referring  to  the  powers  therein  contained,  the 
testatrix  revoked  her  will  as  to  the  appointment  in  fee  to  her 
husband  of  the  estates  late  Benson's  and  Harrison's,  and  in  lieu 
thereof  she  appointed  them  to  him  for  life,  with  remainder  to 
William  Boor  and  Catherine  Boor  in  fee;  and  she  directed  that 
such  codicil  should  be  taken  as  part  of  her  will. 

By  a  second  codicil,  dated  the  23rd  of  July,  1847,  the  testatrix, 
after  again  reciting  the  settlement  and  referring  to  the  powers 
therein  contained,  revoked  the  gift  of  the  estates  late  Benson's  and 
Harrison's  to  W.  and  C.  Boor  in  fee,  and  appointed  such  estates 
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Inn  to  William  Thomas  and  *John  Hartley,  their  heirs  and  assigns, 
Trusts.  *  tipon  trust  for  sale,  with  a  direction  to  stand  possessed  of  the 
[  •524  ]  moneys  to  be  produced  by  such  sale,  upon  trust — first,  to  pay  the 
expenses  of  the  sale ;  next,  to  pay  three  legacies  of  200^.  each  to 
W.  Boor,  C.  Boor,  and  B.  Tomlinson  ;  and  then  to  pay  the  residue 
in  equal  moieties  to  the  trustees  for  the  time  being  of  the  Society 
for  Promoting  Christianity  amongst  the  Jews,  and  the  British  and 
Foreign  Bible  Society. 

The  testatrix  died  in  March,  1860,  without  issue.  Thomas  Brown, 
her  husband,  died  in  October,  1860. 

The  testatrix  left  four  persons  her  co-heirs-at-law,  namely,  the 
said  H.  W.  Hartley,  and  J.  H.  Thomas,  J.  Wardle,  and  T.  E. 
Savage. 

Pursuant  to  the  said  powers  in  the  second  codicil  contained, 
Thomas,  the  surviving  trustee,  sold  the  properties  late  Benson's 
and  Harrison's ;  and,  after  payment  of  the  expenses  of  sale  and  the 
three  legacies  of  2002.,  there  remained  in  liis  hands  the  sum  of 
424Z.  68,  lOd. :  this  sum  he  paid  into  Court,  under  the  Trustee 
Belief  Act;  and  it  was  afterwards  invested  in  the  purchase  of 
483Z.  Os,  Id.  Consols.  Subsequently  a  petition  was  presented, 
seeking  the  opinion  of  the  Court  as  to  who  was  entitled  to  the 
fund.  This  petition  was  served  on  the  two  charitable  societies, 
who  relinquished  any  claim  to  participate  in  the  fund.  The 
question  then  arose,  whether  the  fund  belonged  to  the  four  co- 
heirs of  Mary  Brown,  or  whether  it  passed  under  the  words,  "  all 
other  the  hereditaments  comprised  in  the  said  indentures  of  lease 
and  release  of  the  7th  and  8th  of  May,  1832,  not  hereinbefore 
disposed  of." 

Mr.  H.  F.  Bristowe  for  H.  W.  Hartley : 

[  ♦526  ]  The  fund  in  Court,  subject  to  the  annuities  given  by  the  *will  of 

Mary  Brown,  passed  to  H.  W.  Hartley  for  life,  with  remainder  to 
his  issue  in  tail.  The  gift  is  of  all  the  hereditaments  comprised  in 
&c.,  not  hereinbefore  disposed  of.  The  will  and  codicils  must  be 
read  as  one  and  the  same  instrument,  and  speaking  from  the  death 
of  the  testatrix.  The  power  as  here  exercised,  and  having  regard 
to  the  fact  that  it  is  exercised  by  a  married  woman,  is  a  sufficient 
general  devise  within  the  terms  of  the  27th  section  of  the  Act  1  Vict, 
c.  26.  The  gift  to  the  charities  was  void  ah  initio ;  and  all  lapsed 
devises,  whether  void  from  death,  from  being  contrary  to  law,  or 
from  being  otherwise  incapable  of  taking  effect,  since  that  statute  go 
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to  the  residuary  devisee,  not  the  heir-at-law,  unless  there  be  a  con-  in  k 
trary  intention,  which  here  there  is  not.  Again,  assuming  that  there  tbusts. 
is  not  a  good  general  residuary  devise,  still  the  fund  would  pass  to 
H.  W.  Hartley  as  above  mentioned ;  for  the  will  and  codicils  being 
one  instrument,  and  the  gift  to  the  charities  being  e.v  concesBis  void, 
there  was  some  part  of  the  hereditaments  comprised  in  the  inden- 
tures of  lease  and  release  which  was  ''not  hereinbefore  disposed 
of,*'  viz.,  this  fund,  which,  though  converted  for  a  valid  purpose, 
remains,  ultra  that  purpose,  land,  not  money ;  and  the  testatrix,  by 
the  words  "  disposed  of,'*  must  have  meant  effectually  disposed  of. 
Could  it  be  contended,  if  in  the  will  itself  there  had  been  a  simple 
gift  of  the  estate  late  Benson's  to  a  charity,  which  would  have  been 
void,  that  in  such  a  case  Benson's  estate  would  not  have  passed 
under  the  words  '*  not  hereinbefore  disposed  of "  ?  If  in  such  a 
case  it  would  have  passed  under  these  words,  the  fact  that  the  gift 
to  the  charities  is  contained  in  a  codicil,  and  that  it  is  engrafted  on 
a  devise  of  the  legal  estate,  which  is  a  good  devise  qtu)ad  particular 
purposes,  does  not  alter  the  case.  (He  cited  and  commented  on 
the  26th  and  27th  sections  of  the  Act  1  Vict.  c.  26  :  Stilhmn  *v.  L  *52G  ] 
W€edon{\)^  Rooke  v.  Rooke  (2),  Lydcott  v.  Willows  (3).) 

Mr.  Daniel,  Q.C.,  Mr.  W.  H.  Smith,  Mr.  Rogers,  and  Mr.  W.  J. 
BovUU  who  represented  the  other  heirs-at-law  of  Mary  Brown, 
were  not  heard. 

Vice-Chancbllor  Sir  W.  Page  Wood: 

I  think  that  the  25th  section  of  the  Act  1  Vict.  c.  26,  which  has 
been  cited,  has  no  reference  to  this  case.  That  section  provides, 
**  that,  unless  a  contrary  intention  shall  appear  by  the  will,  such 
real  estate  or  interest  therein  as  shall  be  comprised  or  intended  to 
be  comprised  in  any  devise  in  such  will  contained,  which  shall  fail 
or  be  void  by  reason  of  the  death  of  the  devisee  in  the  lifetime  of 
the  testator,  or  by  reason  of  such  devise  being  contrary  to  law, 
or  otherwise  incapable  of  taking  effect,  shall  be  included  in  the 
residuary  devise  (if  any)  .  .  .  contained  in  such  will.  In  this 
will  there  is  no  residuary  devise.  The  only  devise  is  an  appoint- 
ment of  the  estates  which  are  subject  to  the  power  given  to  the 
testatrix  by  her  marriage  settlement.  She  makes  a  devise  of  a 
particular  estate,  and  then  of  all  other  the  hereditaments  subject  to 
the  power,  and  no  residuary  devise  at  all.     The  way  to  test  it  is,  to 

(1)  80  E.  E.  12  (16  Sim.  26).  (:<)  3  Mod.  229. 

(2)  2  Vera.  461. 
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In  rc        suppose  that  the  testatrix  had  made  a  residuary  devise.    Gould  tlie 
Brow\*s 
Trusts.      argument  then  succeed  ?    If  the  will  had  contained  a  devise  of  all 

her  residuary  estate  whatever,  there  might  be  some  ground  for 
contending  that  the  property  before  ineflfectually  devised  would 
pass  by  such  devise.  That  would  not  be  an  improper  devise  for 
a  married  woman  to  make  under  the  new  law.  Any  one  making  a 
will  under  such  circumstances  now  might  add  such  a  devise,  from 
the  consideration  that  powers  of  appointment  might  subsequently 
be  given  her,  which  would  be  exercised  by  such  a  devise.  She 
[  *527  J  might,  *therefore,  if  she  had  thought  fit,  have  made  a  general 
residuary  devise,  but  she  did  not ;  and  I  am  now  asked  to  construe 
as  a  residuary  devise  that  which  is  plainly  specific,  because  it  is 
not  a  devise  of  "  all  the  rest  of  my  real  estate,"  but  of  all  the  rest 
of  some  particular  estates  which  are  clearly  referred  to. 

The  testatrix  had  three  estates,  A.,  B.,  and  C,  subject  by  settle- 
ment to  her  appointment.  She  gave  A.  to  one  person,  X.,  and, 
instead  of  devising  B.  and  C.  by  name  to  another,  Y.,  she  gave  to 
him  all  the  rest  of  her  estates  comprised  in  the  deed.  That  is  as 
plainly  specific  as  if  she  had  said,  "  I  devise  estates  B.  and  C.  to  Y." 
The  case  does  not  fall  within  the  rule  which  was  intended  to  be 
struck  at  by  the  Legislature  in  passing  the  new  Wills  Act.  That 
rule  was,  that,  by  the  reasoning  applied  before  the  new  Act,  all  gifts 
of  real  estate  were  specific,  because  it  was  considered  that  no  one 
could  devise  an  estate  which  he  had  not  got  at  the  date  of  the  will. 
Therefore,  when  a  testator  gave  estate  A.  to  one  person,  and  all  the 
rest  of  his  real  estate  to  another,  that  devise,  though  in  terms 
residuary,  under  the  old  law  as  plainly  described  a  specific  estate  as 
if  it  had  set  it  out  by  metes  and  bounds.  Then  the  Legislature  pro- 
vided, that  a  devise  of  real  estate  in  general  terms  should  no  longer 
be  specific,  but  should  include  all  estates  that  the  testator  might 
afterwards  acquire;  and,  therefore,  it  was  reasonable  that  lapsed 
and  void  devises  should  fall  into  the  residue,  and  pass  under  such  a 
general  gift. 

But  the  testatrix  in  this  case  has  not  made  such  a  gift.  She  has 
recited  that  she  had  a  power  under  a  particular  deed,  which  she  was 
desirous  of  exercising.  She  expressed  no  intention  of  disposing  of 
all  the  real  estate  that  she  might  afterwards  acquire;  but,  having  a 
power  over  a  particular  estate,  she  gave  part  of  it  to  one  person,  and 
all  the  rest  to  another. 
<  It  is  said,  that,  if  she  had  given  only  a  life  estate  to  A.  and  all 

the  rest  to  B.,  that  would  pass  to  B.  the  reversion  in  fee  subject  to 
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A/s  life  estate.  That  is  true,  but  that  is  not  like  this  case.  lure 
Suppose  she  had  given  a  part  of  this  estate  in  fee  to  a  devisee,  who  trusts! 
afterwards  died  in  her  lifetime,  and  by  a  subsequent  codicil  she  had 
devised  all  that  part  of  the  estate  which  was  not  before  given :  that 
would  be  as  plain  a  specific  devise  as  possible ;  and  I  think  I  should 
be  stretching  the  statute  prodigiously,  if  I  were  to  hold  that  the 
devise  in  question  in  this  case  is  a  residuary  devise. 


In  re  FELTHAM'S  TEUSTS.  ,  ^«->- 

Jum  6, 12. 

(1  Kay  &  J.  528—534.)  

Wood  V  C 
A  bequest  to  T.  T.  of  B.    There  was  a  J.  T.  of  R.,  a  nephew  of  the  '    '    ' 

testatrix,  and  his  brother,  named  T.  T.,  who  was  not  of  R. :  Held,  that  T.  T.         ^        -' 

might  adduce  extrinsic  evidence  to  show  that  he  was  in  some  sense  rightly 

described  as  of  R. ;  and  that  J.  T.  might  bring  evidence  to  show  that  there 

was  a  mistake  in  the  name  of  the  legatee  ;  and  a  prior  will  being  produced, 

made  three  years  before,  in  which  the  testatrix  gave  a  legacy  to  T.  T.  of  R, 

surgeon,  which  was  the  profession  of  J.  T.,  was  held  to  be  conclusive 

evidence  in  his  favour,  as  it  was  not  shown  that  the  testatrix  had  discovered 

her  mistake  as  to  the  name  before  she  made  her  last  wilL 

Br  her  will,  dated  in  1850,  Bridget  Feltham  bequeathed  "  to 
Mr.  Thomas  Turner,  of  Regency  Square,  Brighton,  the  sum  of 
one  hundred  pounds."  Her  executors  paid  this  legacy  into 
Court,  under  the  Trustee  Belief  Act,  alleging  that  there  was  no 
person  answering  the  above  description,  but  that  James  Turner, 
of  Regency  Square  aforesaid,  surgeon,  and  his  brother,  the  Rev. 
Thomas  Turner,  then  of  Little  Preston,  Daventry,  both  nephews  of 
the  late  husband  of  the  testatrix,  respectively  claimed  to  be  entitled 
to  the  legacy. 

Thomas  Turner  now  petitioned  for  payment  of  the  fund  to  him. 

Much  evidence  was  adduced,  and  the  question  was,  whether  there       [  529  ] 
was  such  an  ambiguitas  latens  as  authorised  the  admission  of  any 
part  of  it. 

The  evidence,  which  was  admitted  by  the  Vicb-Chancellor,  is 
referred  to  sufficiently  in  the  judgment. 

Mr.  WiUcocky  Q.C.,  and  Mr.  F.  J.  Wliite,  for  the  petitioner, 
contended  that  evidence  was  not  admissible,  because  the  description 
by  name  was  right,  and  the  address  should  be  disregarded ;  but 
that,  if  evidence  were  admitted,  then  upon  the  admissible  evidence 
the  petitioner  was  entitled  to  the  legacy.     (They  cited  Blundell  v. 
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In  re         Gladstone  (i),  Doe  d,  Le  Chevalier  v.  Huthwaite  (2),  Doe  d.  Hiscocks  v. 
Trusts.       Hiscocks  (3).) 

Mr.  Roltj  Q.C.,  and  Afr.  J.  J.  H.  Humphreys  for  the  respondent 
James  Turner,  were  not  called  upon. 

Vice-Chancbllor  Sir  W.  Page  Wood  : 

I  think  the  case  must  be  decided  in  favour  of  the  respondent.  If 
the  whole  evidence  were  admissible,  it  would  be  conclusive,  and  so 
I  think  is  that  part  of  it  which  is  properly  admissible.  The  first 
question  raised  is,  whether  I  can  look  at  any  of  the  evidence, 
and  I  think  that  the  authorities  upon  this  point  go  the  length  of 
authorising  me  to  do  so  to  some  extent. 

The  legatee  here  is  named  Thomas  Turner,  of  Begency  Square, 
[  *530  ]  Brighton.  There  is  a  person  of  that  name,  but,  if  ^applied  to  him, 
the  description  by  the  address  which  is  given  is  clearly  wrong.  It 
is  said  that  Thomas  Turner  was  in  one  sense  rightly  described  as  of 
Begency  Square,  Brighton,  and  that  contention  on  his  part  lets  iu 
evidence  at  once.  It  is  true  that  some  evidence  is  necessary  in 
every  case  of  a  will,  that  is  to  say,  evidence  to  show  the  subject  and 
objects  of  the  gift ;  but  the  question  here  is,  whether  or  not  Thomas 
Turner  is  in  a  proper  sense,  if  at  all,  of  Begency  Square,  Brighton. 
Such  a  description  is  generally  of  the  place  where  a  man  dwells,  or 
has  a  permanent  establishment  of  some  kind.  In  this  case,  there 
is  no  person  of  the  name  of  Thomas  Turner  who  has  a  proper  legal 
description  of  this  kind,  and  a  conflict  at  once  arises.  Thomas 
Turner  says,  "  True,  that  is  not  my  proper  description ;  but  I  am 
very  often  there,  and  it  is  not  altogether  incorrect  so  to  describe 
me."  Then,  further  evidence  becomes  admissible,  because  there  is 
the  fact  that  there  does  not  exist  in  rerum  naturd  any  such  person 
as  Thomas  Turner,  of  Begency  Square,  Brighton  ;  and  therefore,  it 
must  be  discovered  whom  the  testator  intended  by  this  name  and 
description,  which  together*  are  not  applicable  to  any  one. 

The  rule  laid  down  in  Doe  d.  Le  Chevalier  v.  Htithwaite  (2)  is 
found  fault  with  in  Doe  d.  Hiscocks  v.  Hiscocks  (3),  where  it  is  said  : 
**  If  it  were  res  integra,  we  should  be  much  disposed  to  hold  the 
devise  void  for  uncertainty ;  "  but  such  rule  I  believe  to  be  sound. 
In  Doe  d.  Le  Chevalier  v.  Huthwaite  the  devise  was  "  to  Stokeham 
Huthwaite,  second  son  of  John  Huthwaite,  for  life,  with  remainder 

(1)  73  B.  E.  257  (1  H.  Ij.  C.  778  ;  (2)  22  R.  R.  5()S  (3  B.  &  Aid.  632). 

affg.  1  Ph.  279).  (3)  52  R.  R.  748  (5  M.  &  W.  363). 
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to  his  iirst  and  other  sons  and  daughters,  in  strict  settlement ;  and         in  re 

FELTrtAM'S 

in  default  of  such  issue,  to  John  Huthwaite,  third  son  of  the  above-  Trusts.  ^ 
named  John  Huthwaite,  for  life,  with  remainder  to  his  first  and 
other  sons  and  daughters  in  strict  settlement."  In  fact,  Stokeham 
*Huthwaite  was  the  third  son  of  John  Huthwaite,  and  John  Huth-  t  *^^^  3 
waite  (the  devisee)  was  his  second  son-  The  Court  was  of  opinion 
that  evidence  of  the  state  of  the  testator's  family  and  other  circum- 
stances was  admissible ;  and  that,  upon  such  evidence  being  given, 
the  jury  might  find  whether  he  had  made  a  mistake  in  the  name  of 
the  devisee  or  not ;  and  in  that  case  it  was  held,  tliat  there  was  a 
mistake,  and  that  the  words  ''second  son**  were  the  true  description 
of  the  devisee. 

Here  I  am  to  decide  whether  the  name  Thomas,  or  the  descrip- 
tion of  Regency  Square,  Brighton,  is  wrong.  Evidence  is  fairly 
admissible  on  the  part  of  Thomas  to  show  that,  in  one  sense,  he  was 
rightly  described  as  of  Regency  Square,  Brighton  ;  and  the  evidence 
which  he  gives  is,  that  he  told  the  testatrix  that  he  resided  at 
Regency  Square,  Brighton,  and  that,  in  fact,  he  did  chiefly  reside 
at  his  brother's  house,  and  that  letters  were  addressed  to  him  there. 

That,  however,  rests  solely  on  his  own  testimony ;  and,  as  I  have 
had  to  observe  several  times  since  the  new  law  of  evidence,  without 
imputing  any  desire  to  perjure  himself  to  such  a  witness,  there  is 
always  the  objection  which  formerly  induced  the  Courts  to  exclude 
the  evidence  of  parties  interested,  especially  when  the  witness  is 
speaking  of  conversations  whic&  occurred  some  time  ago,  consider- 
ing the  natural  bias  which  every  one  has  in  his  own  favour,  that  it 
is  impossible  to  place  great  reliance  on  this  kind  of  evidence  ;  but 
it  is  quite  right  that  it  should  be  left  to  a  jury  to  weigh  all  the 
circumstances,  and  to  determine  how  far  the  evidence  can  be 
trusted. 

There  is  evidence  here  to  show,  that  the  testatrix  knew  both 
these  claimants.  She  repeatedly  had  both  of  them  announced  to 
her  as  visitors.  One  of  them  was  always  announced  as  Mr.  Turner, 
of  Brighton,  the  other  as  the  Rev.  Mr.  Turner ;  and  there  is  no 
evidence,  except  his  own,  *that  the  latter  was  ever  described  to  her  [  *532  ] 
as  of  Brighton  at  all.  Further,  which  is  extremely  important,  there 
is  the  fact  of  her  making  a  former  will.  I  cannot  rely  on  the 
circumstance  that  she  therein  gave  him  a  legacy ;  but  by  that  will, 
which  was  an  instrument  solemnly  executed,  she  described  one  of 
her  legatees  as  Thomas  Turner,  of  Regency  Square,  Brighton, 
surgeon.    No  one  could  doubt  that,  in  that  instrument,  the  testatrix 
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In  re  meant  by  this  description  the  gentleman  who  really  resided  at 
Trusts.  liegency  Square,  and  was  a  surgeon.  That  will  was  made  only 
three  or  four  years  before  the  will  now  in  question.  Therefore, 
looking  to  this  evidence,  which  is  plainly  admissible,  namely,  that 
in  a  solemn  instrument  she  had  previously  described  Joseph  Turner 
indubitably  by  the  name  of  Thomas,  and  the  only  question  being, 
is  the  name  "  Thomas  "  or  the  description  incorrect  in  this  will,  I 
have  no  hesitation  in  concluding,  that  the  same  person  who,  three 
years  before,  was  described  by  her  with  the  same  degree  of  incorrect- 
ness, was  present  to  her  mind  when  she  made  her  second  will ;  and 
there  being  nothing  to  show  that  she  had  ever  learned  her  mistake 
in  the  interval,  I  must  come  to  the  conclusion,  that  the  same  mis- 
take continued  in  her  mind,  and  that  the  misdescription  was  in  the 
name,  and  not  in  the  address,  of  the  legatee.  I  do  not  overlook  the 
circumstance  that  the  name  of  the  husband  of  the  testatrix  was 
Thomas.  That  is  somewhat  in  favour  of  the  petitioner.  On  the 
other  hand,  it  is  proved  that  she  showed  considerable  attachment  to 
James  Turner,  and  gave  him  a  picture,  and  the  previous  will  does 
away  with  all  doubt  in  my  mind. 

I  referred  duiing  the  argument  to  a  case  of  Reynolds  v.  Whelan  (i), 
which  is  not  reported  on  appeal,  where  the  gift  was  to  William 
Beynolds,  ''  one  of  my  farming  men,  if  in  my  employ  at  the  time  of 
my  decease."  At  the  date  of  the  will,  and  at  the  death  of  the 
testator,  there  was  an  old  servant  of  that  name  in  his  employ,  who 
[  *533  ]  was  not  correctly  *described  as  a  Tarming  man ;  and  there  was 
another  servant  of  the  same  name  recently  come  into  his  service  as 
a  farming  servant;  and  L.  J.  Knight  Brucb,  then  Y.-C,  decided  the 
case  in  favour  of  the  old  servant,  without  referring  to  a  prior  will 
of  the  testator,  in  which  the  words  of  the  gift  were  identical  with 
those  in  the  subsequent  will,  and  which  was  made  before  the  other 
claimant  was  taken  into  the  service  of  the  testator.  On  an  appeal. 
Lord  CoTTENHAM  affirmed  the  decree,  and  considered  this  evidence 
in  itself  conclusive. 

All  parties  except  the  executors  joined  in  asking  that  the  costs 
should  be  paid  out  of  the  general  estate  of  the  testatrix,  and  not 
only  out  of  the  fund  in  Court ;  or  that  the  Court  would  direct  a  bill 
or  claim  to  be  filed  in  order  so  to  raise  such  costs. 

[The  Vice-Chancellor  reserved  the  point  for  consideration.] 

(1)  16  L.  J.  Ch.  434, 
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The  Vice-Chancellob  said,   that  he  thought  the  costs  of  all        in  re 

VbLiTHAM  s 

parties  except  the  executors  must  come  out  of  the  particular  fund      tbusts. 
by  force  of  the  provisions  of  the  Trustee  Eelief  Act,  and  that  he  was      «/»*"<'  12. 
not  justified  in  directing  a  suit  to  be  instituted ;  the  principle  on       |-  534  -] 
which  costs  occasioned  by  the  testator's  mistake  are  paid  out  of  the 
residue  being,  that  the  estate  could  not  be  administered  without 
determining  the  question ;  but,  now  that  the  executor  can  pay  the 
fond  into  Court,  he  is  able  to  administer  the  estate  on  such 
payment  (l).  _ 


1865. 
June  20. 

[534] 


EDWAKDS  V.  JANES  (2). 

(1  Kay  &  J.  534—638.) 

Evidence  of  verbal  admissions,  in  1850,  by  A.,  since  deceased,  that  he 
owed  a  debt  of  2,300Z.  to  B.'s  estate,  the  interest  of  which  he  had  arranged 
to  discharge,  and  was  discharging,  by  paying  two  annuities  bequeathed  by 
B.'s  will,  together  with  a  statement  in  an  affidavit  made  by  B.'s  executor  in 
1850,  which  was  inserted  in  the  draft  affidavit  from  the  dictation  of  A.,  to 
the  effect  that  B.'s  executor  had  received  in  August,  1850,  from  A.,  a  half- 
year's  interest  on  2,3007.,  and  had  paid  the  annuities  the  same  half-year : 
Held,  sufficient  to  take  the  debt  of  2,3007.  out  of  the  Statute  of  Limitations. 

This  was  a  suit  for  the  administration  of  the  estate  of  Charles 
Smith.  A  claim  had  been  made  in  chambers  by  William  Barker, 
executor  of  Thomas  Beard,  who  died  in  1847,  for  a  debt  of  2,8001. 
and  interest,  alleged  to  be  due  from  the  estate  of  Smith  to  the 
estate  of  Beard.  This  claim  was  disallowed  by  the  chief  clerk, 
and  was  now  adjourned  into  Court. 

It  appeared  that,  more  than  six  years  before  the  institution  of 
this  suit.  Smith  had  given  to  Beard  his  promissory  note  for  2,8002. 
and  interest,  which,  however,  could  not  be  received  in  evidence, 
because  it  was  upon  an  insufficient  stamp.  William  Barker  made 
affidavits  in  support  of  the  claim,  stating  that  Smith  owed  to  Beard 
the  debt  in  question,  and  that  the  promissory  note  was  given  to 
secure  it,  and  that  interest  was  paid  thereon  up  to  August,  1850. 

William  Page,  formerly  partner  with  Smith  in  his  business  of 
solicitor,  also  gave  evidence  that  he  and  Smith  had  *acted  as       [  *535  ] 
solicitors  for  William  Barker  in  a  suit  for  administration  of  Beard's 
estate ;  and  that,  in  1849  and  1850,  Smith  in  conversation  stated  . 
to  the  deponent,  "  substantially  and  to  the  effect,"  that  he  was 
indebted  to  the  estate  of  Beard  in  the  sum  of  2,3001.,  the  interest 

(1)  But  now  see  In  re  Trick's  Trusts  36  Ch.  D.  486,  56  L.  J.  Ch.  911,  58  L.  T. 

(1869)  L.  B.  5  Ch.  170;  In  re  BirkeU  8.— 0.  A.  S. 

(1878)  9  Ch.  D.  576,  47  L.  J.  Oh.  846,  (2)  Foil.  In  reEmmett  [1906]  W.  N. 

39 L.  T. 418  ;  Inre  Gibbons'  WiU  (1887)  201. 

R.B. — ^voL.  cm,  15 
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Edwards  upon  which  he  had  arranged  with  W.  Barker  to  discharge,  and  was 
ja»b8.  actually  discharging  by  payment  of  annuities  bequeathed  by  the 
will  of  Beard  to  Miss  Ball  and  Mrs.  Miller ;  and  that,  in  October, 
1850,  Page  had  prepared  an  affidavit  for  W.  Barker  in  his  suit 
verifying  his  receipts  and  payments,  and  that  Smith  had  dictated 
to  him  for  insertion  in  the  schedule  of  receipts  to  such  affidavit,  as 
follows :  "  Aug.  26.    Eeceived  of  Mr.  Smith,  half-year's  interest  on 

2,300Z. 

£57     10    0 
Less  property  tax         1    13    6^ 

£56     16    6J" 

and  also  for  insertion  in  the  schedule  of  payments  as  follows : 
"  26th  August.  Paid  two  years  annuity  to  Miss  Ball  to  this  date, 
40{. ;  to  Mrs.  Miller,  lOZ."  And  he  deposed  that  these  entries 
referred  to  August,  1850. 

Mr.  Bolt  and  M7\  Berkeley,  for  the  claimant,  cited  Singleton  v, 
Ban'ett(i),  in  which  it  was  held,  that  verbal  evidence  might  be 
given  of  a  verbal  admission  of  the  debt  being  due,  and  of  a  promise 
by  the  defendant  to  pay  it  by  instalments :  [^Cleave  v.  Jones  (2)  and 
Scholey  v.  Walton  (s)]. 

\  536 1  Mr,  WiUcock,  Q.C.,  and  Mr.  Greene,  contra.     *     ♦     * 

Vicb-Chancbllor  Sir  W.  Page  Wood: 

I  think  that  this  claim  is  fully  proved.  The  promissory  note  is 
entirely  out  of  the  case.  It  has  been  argued,  that  I  cannot  disregard 
it — that  the  debt  in  question  is  the  same  as  that  which  was  secured 
by  the  bad  promissory  note — that  the  debt  was  contracted  by  that 
note,  and  that  I  have  no  other  debt  before  me.  But  it  is  evident 
that  the  promissory  note  was  only  given  as  a  security  for  an  existing 
debt.  I  have  the  evidence  of  Mr.  Page,  that  his  former  partner 
admitted  to  him  on  more  than  one  occasion  that  he  was  indebted  to 
the  estate  of  Beard  in  the  sum  of  2,8002.,  the  interest  upon  which 
he  had  arranged  with  William  Barker  to  discharge,  and  was 
discharging,  by  payment  of  certain  annuities  given  by  the  will  of 
p  ♦g^j  ■^  •  Beard.  I  *am  told  that  this  was  not  a  debt  bearing  interest ;  but  I 
have  plain  evidence  that  the  debtor  has  admitted  that  he  did  owe  a 
debt  of  2,800{.  which  bore  interest,  and  that  he  was  paying  interest 
upon  it.    It  is  argued,  that  an  account  stated  cannot  be  proved  by 

(1)  2  Or.  &  J.  368.  (3)  67  R.  E.  414  (12  M.  &  W.  610). 

(2)  86  E.  E.  399  (6  Ex.  573). 
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such  an  admiRsion  as  this,  not  made  to  the  creditor  but  to  a  third     Edwards 
person ;  but  the  admission  of  a  person  owing  a  debt  may  be  made       Jakbs. 
to  any  one,  and  such  admissions  have  often  been  commented  upon, 
as  having  been  obtained  improperly  by  persons  not  very  scrupulous. 

The  only  doubt  is,  whether  the  admission  is  to  be  relied  on,  as 
the  conversation  is  not  very  precise ;  but  it  does  not  stand  alone — 
it  is  corroborated  by  the  fact,  that  an*  affidavit  was  prepared  by 
Page  by  Smith's  direction,  in  which  it  is  suggested  that  one  half- 
year's  interest  upon  2,300Z.  was  received  by  W.  Barker  in  August, 
1850.  That  satisfies  me  that  the  evidence  of  Mr.  Page  as  to  the 
former  admission  is  correct. 

Then,  is  there  any  admission  or  part  payment  of  this  debt  within 
the  last  six  years  ?  It  has  been  argued  that  there  is  no  promise  to 
pay,  and  that  the  admissions  raise  no  new  assumpsit,  and  that  the 
case  can  only  be  taken  out  of  the  statute  by  a  new  assumpsit — that 
is,  by  a  part  payment  within  six  years.  The  case  of  Cleave  v. 
Jones  (l\  which  has  been  cited,  shows  that  an  admission  by  a 
debtor  that  he  has  made  a  payment  may  be  taken  as  proof  of  that 
payment  having  been  made.  That  seems  to  be  reasonable.  Here 
there  are  abundant  admissions  by  Smith  of  the  fact  that  he  had 
paid  interest  to  W.  Barker,  which  I  do  not  take  to  be  interest  upon 
any  contract  created  by  the  promissory  note,  but  upon  the  debt  of 
2,3002.,  on  which  he  had  arranged  to  pay  interest,  and  for  which  he 
had  given  the  unstamped  promissory  note.  Setting  the  note  aside, 
the  ^debtor  has  admitted  the  original  debt  of  3,600Z.,  on  which  he  [  *53S  ] 
had  arranged  to  pay  interest ;  and  the  payment  of  such  interest 
within  six  years  takes  the  case  out  of  the  statute.  The  costs  of  this 
proceeding  must  be  added  to  the  debt. 


Ex  PARTE  The  PEECENTOK  of  ST.  PAUL'S.  mo. 

May  2,  4. 
(I  Kay  &  J.  638—642 ;  8.  0.  24  L.  J.  Ch.  396 ;  1  Jur.  N.  S.  444 ;  3  W.  R.  430.)  JL. 

Where  lands  in  lease,  subject  to  a  customary  right  of  renewal  in  an  [  538  ] 
ecclesiastical  corporation  sole,  have  been  taken  for  public  purposes,  under 
the  proyisions  of  the  Lands  Clauses  Act,  the  74th  section  of  that  statute 
empowers  the  Court,  on  the  occurrence  of  every  period  at  which,  if  the 
land  had  not  been  taken,  the  lease  might  have  been  renewed,  to  authorise 
the  payment,  out  of  the  fund  in  Court,  arising  from  the  purchase-money  and 
its  accumulations,  of  an  equivalent  to  the  fine  payable  upon  the  renewals. 

Undbr  the  provisions  of  the  Lands  Glauses  Act  and  the  City 
Improvement  Acts,   1847  and  1850,   the  mayor,  aldermen,  and 
(1)  86  R.  R.  399  (6  Ex.  673). 
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Ex  parte      commons  of  the  city  of  London,  agreed  with  the  precentor  of  St. 

This  Pre* 

CBNTOB  OF  Paal's  Cathedral  for  the  purchase  of  certain  houses  and  lands  in  St. 
St.  Paul's,  p^ul's  Church-yard,  which,  by  two  several  indentures  of  lease,  dated 
in  February,  1841,  had  been  demised  by  him,  in  two  separate 
parcels,  for  forty  years,  from  December  26,  1840,  to  Christopher 
Hodgson,  at  annual  rents  of  121.  Ida.  and  41.  respectively,  payable 
to  the  precentor  and  his  successors. 

The  purchase  money  was  paid  into  Court  in  the  usual  manner, 
and  was,  under  an  order  of  the  Court,  invested  in  Consols,  in  the 
name  of  the  Accountant-General,  in  trust  in  the  matter,  Ex  parte 
The  Mayor  and  Commonalty  and  Citizens  of  the  City  of  London,  and 
the  London  Improvement  Act,  1850,  to  an  account,  intituled  "  The 
Account  of  the  Precentor  or  Chief  Chaunter  of  the  Cathedral  Church 
of  St.  Paul's." 
[  &3d  ]  Under  the  provisions  of  the  Acts  relating  to  the  Ecclesiastical 

Commission  (3  &  4  Vict.  c.  118,  and  4  &  5  Vict.  c.  89),  the  reversion 
in  fee  in  the  said  houses  and  lands,  subject  to  the  interest  of  the 
present  precentor  therein,  became  vested  in  the  Ecclesiastical 
Commissioners. 

A  sum  equal  to  the  annual  rents  was  paid  to  the  precentor  out 
of  the  dividends  of  the  fund  every  year,  and  the  remaining  dividends 
were  accumulated  under  an  order  of  the  Court. 

From  time  immemorial  it  had  been  the  custom  for  the  precentor 
to  renew  leases  granted  by  him  as  precentor  every  fourteen  years, 
upon  payment  of  a  fine  equal  to  one  and  a  half  years  value  of  the 
property  demised. 

The  above-mentioned  leases  would,  therefore,  if  the  property  had 
not  been  sold,  have  been  renewable  on  the  25th  of  December,  1854, 
and  the  precentor  accordingly  now  petitioned  for  the  payment  to 
him  out  of  the  fund  in  Court  of  the  sum  of  2,587i.  10«.,  which  he 
represented  to  be  the  amount  of  the  fines  estimated  according  to 
the  yearly  value  of  the  property  at  the  time  of  the  sale  to  the 
corporation  of  London. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  Speed,  for  the  petition,  referred 
to  the  74th  section  of  the  Lands  Clauses  Act,  and  to  Colegrave  v. 
Manby  (1),  and  Re  Beaufoy's  Estate  (2). 

Mr.  Fleming  for  the  Ecclesiastical  Commissioners. 

Mr.  BaggaUay  for  the  corporation  of  London. 
(1)  22  E.  R.  245  (2  Eubs.  238).  (2)  96  B.  R.  300  (1  Sm.  &  G.  20). 
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The  Vice-chancellor  reserved  his  judgment.  Ex  parte 

The  Pbb- 

oentob  of 

Vice-Chancbllor  Sir  W.  Page  Wood  :  St.  Paul's. 

The  question  on  this  petition  is,  whether  or  not  the  precentor  of  -^  ' 
St.  Paul's  is  entitled  to  any  payment  in  respect  of  his  interest  in  [  ^^^  1 
the  reversion  of  certain  property  which  has  been  taken  by  the  city 
of  London,  under  the  74th  section  of  the  Lands  Glauses  Consolida- 
tion Act,  which  provides,  that,  upon  petition,  the  Court  may  order 
the  money  which  has  been  paid  in  to  be  applied  in  such  manner, 
when  a  partial  interest  has  been  purchased,  ''as  will  give  to  the 
parties  interested  in  such  money  the  same  benefit  therefrom  as  they 
might  lawfully  have  had  from  the  lease,  estate,  or  reversion,  in 
respect  of  which  such  money  shall  have  been  paid,  or  as  near 
thereto  as  may  be." 

Of  course  it  was  the  duty  of  the  Ecclesiastical  Commissioners  to 
raise  this  discussion.  It  has  been  argued,  that  the  precentor, 
having  sold  leaseholds  for  forty  years,  the  property  was  out  of  him 
for  that  time,  and  therefore  he  could  have  no  interest  in  the  money 
which  had  been  paid  into  Court.  It  seems  to  me,  however,  that 
this  would  be  an  unjust  and  narrow  construction  of  this  section, 
which  was  evidently  intended  to  be  a  beneficial  section  with  regard 
to  parties  who  are  interested  in  reversions.  The  precentor  in  this 
case  was  so  interested,  because  he  had  every  fourteen  years  a  right 
to  take  out  of  it,  by  granting  a  renewed  lease,  such  a  degree  of 
interest  as  would  enable  him  to  receive  a  fine  in  respect  of  this 
property.  How  inequitably  this  would  operate  if  there  were  no 
means  of  giving  relief  in  such  cases ;  the  only  remuneration  which 
is  received  from  these  church  lands  being  a  small  ground  rent, 
which  has  been  payable  since  the  time  of  Elizabeth,  and  also  the 
right  to  receive  a  larger  benefit  by  means  of  the  fines  paid  upon  the 
periodical  renewals  of  the  lease.  Consider  the  case  with  respect  to 
the  existing  law  as  to  episcopal  incomes.  A  calculation  was  made 
of  the  average  incomes  of  the  sees  of  the  several  Bishops  during  a 
period  of  seven  years ;  and  when  a  new  ^Bishop  is  appointed,  pay-  [  *54i  J 
ment  is  to  be  made  by  him  of  such  a  sum  to  the  funds  of  the 
Ecclesiastical  Commission,  as  regarding  that  average,  will  leave 
his  income  at  S,OOOZ.  a  year.  The  averages  have  been  so  calculated, 
that  a  larger  amount  than  5,000Z.  a  year  has  been  received  in  some 
cases,  and  less  in  others ;  and  one  Bishop  received  for  some  years 
only  2,000Z.  a  year,  and  then  12,000Z.  came  in  by  the  payment  of 
fines  in  one  year.    Now,  in  the  case  of  the  Bishop  of  London, 
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Bz  parte      suppose  that  a  large  part  of  the  property  of  the  see  were  taken 

T  H  B   PRE" 

CKNTOB  OF  away  by  a  Railway  Company,  must  that  deprive  him  for  ever  of  the 
St.  Paul's.  j-Qvenues  to  be  derived  from  the  fines?  Surely  that  could  not  be 
contemplated  by  the  Act.  I  think  the  sound  construction  of  the 
74th  section  is,  that  it  was  intended  to  meet  those  very  cases,  and 
to  enable  this  Court  to  give  to  the  precentor  in  such  a  case,  out  of 
the  money  in  Court,  the  same  benefit  as  he  might  lawfully  have 
had  from  his  reversionary  interest  in  this  property. 

Then  it  is  argued,  that  this  right  of  renewal  depends  on  the 
correlative  disposition  of  the  tenant  to  renew;  but  the  cases  of 
refusal  to  renew  on  the  part  of  the  tenant  are  exceedingly  rare ;  and 
it  is  within  the  words  of  the  section  that  I  may  give  to  the  precentor 
such  benefit  as  he  might  lawfully  have.  He  might  have  these 
fines.  Why  am  I  to  assume  that  the  tenant  would  refuse  to  renew, 
instead  of  taking  what  is  the  more  general  course,  by  which  the 
precentor  would  receive  the  fine.  At  the  same  time,  I  think  that 
the  right  order  will  be,  to  leave  the  whole  question  as  to  the  amount 
to  be  paid  open,  by  referring  it  to  chambers  to  inquire  what  sum  of 
money  ought  to  be  paid  out  of  the  fund  in  Court  in  respect  of  the 
right  of  the  petitioner  to  renew  the  leases  for  further  leases  of  forty 
years,  on  the  25th  day  of  December,  1854,  when  the  first  fourteen 
years  of  the  leases  expired.  That  will  leave  the  whole  question  pt 
the  amount  of  the  fine  open,  and  the  mode  of  proceeding  at 
chambers  to  ascertain  the  sum  to  be  paid  had  better  also  be  left 
[  *542  ]  *open.  Of  course  the  ordinary  fine  will  be  a  material  element  in 
the  calculation ;  but  it  must  not  be  assumed  that  the  money  in 
Court  represents  accurately  the  value  of  the  property.  It  might  be 
less  than  the  real  value,  and  then  the  rent  must  be  taken  into 
calculation.  It  is  quite  clear,  if  the  sum  can  be  accurately  ascer- 
tained, that  the  Church  will  receive  no  prejudice,  and  a  fund  will 
remain  in  Court  which  will  represent  the  value  of  this  property 
from  time  to  time.  If  there  had  always  been  a  practice  of  renewal 
it  ought  to  be  so  adjusted  as  to  bring  out  at  each  period  of  the 
renewal  the  proper  amount  of  the  fine,  and  in  that  case  the  fund 
would  remain  just  in  the  same  position  as  the  reversion  in  the  land, 
and  every  successive  incumbent  would  find  it  forestalled  to  some 
extent  by  the  act  of  his  predecessor. 

Costs  must  be  adjourned. 
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In  be  The  CHELMSFOKD   GEAMMAK  SCHOOL.  i856. 

(1  Kay  &  J.  543—671 ;  S.  0.  24  L.  J.  Ch.  742.)  Feb.rr^22. 

A  grammar  school  was  founded  by  King  Edward  the  Sixth,  endowed  "  ^^^»  "•"^• 
with  lands  of  dissolved  chantries  and  guilds,  and  incorporated  of  four  [  ^^^  ^ 
governors,  such  governors  having  power,  with  the  advice  of  the  Bishop,  to 
make  statutes  and  ordinances  concerning  the  order,  government,  and 
direction  of  the  master,  under-master,  and  scholars,  and  other  things 
touching  and  concerning  the  school,  and  the  order,  government,  preservation, 
and  disposition  of  its  revenues. 

A  proposal  to  insert  in  a  general  scheme  for  the  management  of  the 
school,  provisions  for  the  appointment  of  eight  persons  under  the  name  of 
trustees,  to  constitute,  with  the  governors,  a  board  of  management,  which 
should  have  the  administration  of  the  property,  and  control  over  the  general 
government  and  management  of  the  school,  was  rejected. 

A  general  scheme  for  such  a  school  should  contain  an  express  direction, 
that  the  scholars  should  be  instructed  in  religion,  according  to  such 
statutes  and  ordinances  as  should  be  made  from  time  to  time  by  the 
governors,  pursuant  to  the  powers  contained  in  the  charter. 

Such  grammar  schools  were  founded,  not  only  for  teaching  grammar,  but 
also  for  sound  religious  education,  which,  looking  to  the  period  at  which 
the  schools  were  founded,  must  mean  education  according  to  the  doctxine 
and  discipline  of  the  Church  of  England. 

King  Edwabd  the  Sixth,  by  letters  patent  under  the  Great  Seal 
of  England,  dated  the  24th  of  March,  in  the  fifth  year  of  his  reign, 
willed,  granted,  and  ordained,  that  from  thenceforth  there  should 
be  one  grammar  school  in  the  parish  of  Chelmsford,  which  should 
be  called  ''  The  Free  Grammar  School  of  King  Edward  the  Sixth, 
for  the  education,  teaching,  and  instruction  of  boys  and  youths  in 
grammar,''  to  continue  for  ever ;  and  that  the  same  school  should 
continue  for  ever  of  one  tutor  or  master,  and  one  under-master  or 
usher ;  and  the  King  ordained  that  from  thenceforth  there  should 
be  four  men,  who  should  be  governors  *of  the  possessions,  revenues,  L  •i>*4  1 
and  goods  of  the  school,  and  nominated  four  persons  to  be  the 
first  of  such  governors,  and  incorporated  them  by  the  name  of 
**  Governors  of  the  possessions,  revenues,  and  goods  of  the  Free 
Grammar  School  of  King  Edward  the  Sixth,  in  the  parish  of 
Chelmsford,  in  the  county  of  Essex,"  with  perpetual  succession, 
and  power  to  purchase  lands ;  and  the  King  ordained,  that  when- 
ever any  of  the  four  governors  for  the  time  being  should  die,  it 
should  be  lawful  for  the  surviving  governors,  or  the  major  part  of 
them,  to  elect  the  next  heir  male  of  any  of  the  governors  so  dying  to 
succeed  to  the  office  of  governor ;  and  in  default  of  such  heirs  male, 
that  it  should  be  lawful  for  the  others  of  the  governors  surviving, 
or  the  major  part  of  them,  to  elect  another  fit  person  bearing  the 
state  and  order  of  a  knight,  and  residing  and  having  his  family 
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In  re  for  the  chief  part  in  the  county  of  Essex,  to  succeed ;  and  if  all  the 
Chelmsfobd  governors  should  die,  then  that  the  Bishop  of  the  diocese  should 
^ScH^L.^  elect  four  discreet  men,  residing  in  the  county  of  Essex,  and  having 
their  families  there  for  the  greater  part,  and  bearing  the  state  or 
order  of  knighthood,  to  the  office  of  governors.  And  the  King 
granted  to  the  then  governors  and  their  successors  divers  lands 
and  hereditaments,  theretofore  the  possessions  of  certain  chantries 
and  guilds  then  recently  dissolved  by  the  statute  of  Edw.  YI.  c.  14 ; 
and  ordained  that  the  governors  and  their  successors  should  expend 
the  rents  for  the  support  of  the  master  and  under-master  of  the 
school,  and  for  other  necessary  things  touching  and  concerning  the 
school,  and  the  support  and  maintenance  thereof ;  and  the  King  also 
granted  to  the  governors  and  their  successors,  and  the  major  part 
of  them,  power  to  nominate  and  appoint  a  master  and  under-master 
of  the  school  so  often  as  the  same  should  be  vacant  of  a  master  ; 
and  that  the  same  governors,  with  the  advice  of  the  Bishop  of 
London  for  the  time  being,  from  time  to  time  should  make,  and 
should  and  might  be  able  to  make,  fit  and  wholesome  statutes  and 
ordinances  in  writing  concerning  and  touching  the  order,  government, 
[  *545  ]  and  direction  of  the  master  *and  under-master  and  of  the  scholars 
of  the  school  aforesaid  for  the  time  being,  and  the  stipends  and 
salaries  of  the  same  master  and  under-master,  and  other  things 
touching  and  concerning  the  same  school,  and  the  order  of  govern- 
ment, preservation,  and  disposition  of  the  rents  and  revenues 
appointed  and  to  be  appointed  to  the  support  of  the  same  school, 
which  same  statutes  and  ordinances,  so  to  be  made,  the  King 
granted  and  commanded  inviolably  to  observed  from  time  to  time 
for  ever. 

In  June,  1858,  the  governors  presented  a  petition  in  the  matter 
of  the  school,  and  of  the  Acts  8  &  4  Vict.  c.  77,  and  52  Geo.  III. 
c.  101,  praying  that  a  proper  scheme  might  be  established  for 
extending  the  system  of  education  to  other  useful  branches  of 
literature  and  science,  in  addition  to  the  Greek  and  Latin  lan- 
guages, and  for  regulating  and  settling  the  right  and  terms  of 
admission  to  the  school,  and  the  application  of  its  revenues ;  and 
that  directions  might  be  given  for  regulating  the  future  qualifications 
of  persons  to  be  governors  of  the  revenues  of  the  school. 

Upon  this  petition  an  order  was  made,  directing  a  scheme  to 
be  settled  at  chambers  for  the  management  of  the  school ;  the 
petitioners  and  the  counsel  for  the  Attoi-ney-Oeneral  being  directed, 
before  attending  at    chambers,   to  endeavour  to  agree  upon  a 
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scheme.     Schemes  were  then  prepared  by  both  parties,  and  a        in  re 

The 
sommons  taken  out  before  the   chief    clerk,  who  adjonrned  the  Chelmsford 

matter  to  Court,  that  certain  general  questions  might  be  decided     ^^00^* 

by  the  Yice-Ghangellor  before  the  details  of  the  scheme  were 

settled  in  chambers. 

The  first  of  these  questions  related  to  the  propriety  of  introducing 
certain  material  changes  in  the  constitution  of  the  governing  body 
by  the  appointment  of  a  board  of  management. 

Upon  this  subject  the  Attomey-Oeneral  by  his  scheme  proposed,  [  646  ] 
that,  in  order  to  assist  the  governors  in  the  management  of  the 
school,  eight  trustees  should  be  appointed  by  the  Court  of  Chancery, 
who  should  be  resident  within  six  miles  of  the  church  of  St.  Mary, 
in  Chelmsford ;  that  the  governors  and  the  trustees  for  the  time 
being  should  together  constitute  a  board,  to  be  called  ''  The  Board 
of  Management  of  the  Charity ; "  that  the  board  of  management 
should  meet  four  times  a  year,  and  that  two  members  of  the  board 
should  have  power  to  call  a  special  meeting ;  that,  at  the  meetings 
of  the  board  of  management,  five  should  be  a  quorum,  and  all 
matters  which  might  come  before  the  board  at  any  such  meeting 
should  be  decided  by  a  majority  of  the  members  of  the  board  then 
present ;  that  the  board  of  management  should  audit  the  accounts, 
and  appoint  the  bankers,  and  a  receiver  of  the  charity  property ; 
that  two  members  of  the  board  should  have  power  to  sign  cheques, 
to  be  countersigned  by  a  clerk  appointed  by  the  board,  for  dis- 
bursements ;  that  no  master,  appointed  by  the  governors,  should 
be  entitled  to  act  as  such  until  his  appointment  should  have  been 
approved  of  by  a  majority  of  the  members  present  at  some  meeting 
of  the  board ;  that  assistant  masters  should  be  appointed  subject  to 
the  approval  of  the  board,  and  should  be  removable  by  them  at 
their  pleasure;  that  the  board  should  have  power  to  require  the 
master  to  appoint  additional  assistants,  and  to  require  instruction 
to  be  given  in  such  languages,  arts,  and  sciences,  other  than  those 
specified  in  the  scheme,  as  the  board  should  think  proper;  that 
the  board  should  fix  the  number  of  boys  to  be  admitted  to  the 
school ;  that  all  boys  to  be  taught  in  the  school  should  be  admitted 
by  the  board ;  and  that  no  boy  should  be  admitted,  who,  in  the 
judgment  of  the  board  of  management,  should  be  unfitted  in  respect 
of  character  or  otherwise ;  that  the  board  should  have  power,  upon 
the  application  of  the  *head  master,  to  order  any  scholar  to  be  dis-  [  *647  ] 
missed  or  pubUcly  expelled ;  and  that  the  board  should  have  power 
to  fix  within  certain  limits  the  amount  of  the  capitation  fee  to  be 
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In  re        paid  by  each  scholar,  and  of  adding  to,  diminishing,  or  varying  the 
cuELMBFOBD  application  of  the  several  sums  by  the  scheme  directed  to  be  paid  to 
^HooL.^     the  several  masters  and  assistants. 

The  second  question  related  to  the  religions  instruction  to  be 
given  in  the  school. 

Upon  this  subject  the  Attomey-OeneraPs  scheme,  after  a  direction 
that  the  scholars  in  the  school  should  be  carefully  and  diligently 
taught  by  the  master  and  under-master,  under  the  direction  of  the 
master,  in  the  Holy  Scriptures,  the  Church  Catechism,  the  Liturgy, 
doctrine,  and  discipline  of  the  Church  of  England,  contained  the 
following  proviso:  "Provided,  that  no  child  whose  parents  or 
guardians  shall  on  conscientious  grounds  object  thereto,  shall 
receive  instruction  in  the  Holy  Scriptures,  or  in  the  Catechism, 
Liturgy,  doctrine,  or  discipline  of  the  Church  of  England :  Provided 
also,  that  every  such  objection  shall  be  in  writing,  and  shall  be 
made  in  the  first  instance  to  the  head  master,  who  shall  communi- 
cate the  same  to  the  board  of  management." 

The  clause  in  the  scheme  of  the  petitioners  relative  to  religious 
instruction  was  as  follows :  **  The  scholars  in  the  said  school  shall 
be  carefully  and  diligently  taught  by  the  master  and  under-master, 
under  the  dii'ection  of  the  master,  in  the  Holy  Scriptures,  the 
Church  Catechism,  the  Liturgy,  doctrine,  and  discipline  of  the 
Church  of  England." 

The  scheme  of  the  petitioners  did  not  contain  any  provision 
relative  to  the  children  of  persons  having  conscientious  objections 
to  religious  instruction  according  to  the  doctrine  and  discipline  of 
the  Church  of  England. 
[  548  ]  The  other  questions  to  be  decided  were  unimportant. 

The  petition  now  came  on  to  be  heard  upon  the  adjourned 
summons. 

Mr.  Roll,  Q.C.,  and  Mr.  Kenyon,  for  the  petitioners  : 

[First,  the  proposal  of  the  Attomey-Oeneral  to  appoint  a  board  of 
management  is  foreign  to  the  charter,  and,  therefore,  inadmissible. 

Secondly,  equally  inadmissible  is  the  proviso  for  exempting 
certain  of  the  scholars  from  receiving  instruction  in  the  Holy 
Scriptures,  or  in  the  Catechism,  Liturgy,  doctrine,  or  discipline  of 
the  Church.] 

[The  original  report  of  their  arguments  contains  a  long  historical 
discussion  of  the  growth  of  legislation  on  the  subject  of  religious 
education  from  the  earliest  times,  which,  having  regard  to  the 
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judgment,  appears  to  be  unnecessary  for  the  purposes  of  this  report.        in  re 
The  resulting   conclusion   drawn   by   counsel  was   that   it    was  chblubfobd 
imperative  upon  the  present  school  to  give  to  all  the  scholars     ^^^^^ 
instruction  in  the  Holy  Scriptures,  the  Church  Catechism,  and  the 
Liturgy,  doctrine,  and  discipline  of  the  Church  of  England. — 0.  A.  S.] 

Mr.  Wickena,  for  the  Attorney -Qeneral^  [upon  the  first  point  [  567  ] 
contended  that  under  the  Act  S  &  4  Yict.  c.  77,  the  Court  had 
full  power  to  carry  out  the  proposal  of  the  Attomey-Oeneral, 
relative  to  the  appointment  of  a  board  of  management,  and  that 
the  present  case  was  one  in  which  that  power  should  be  exercised ; 
and  he  referred  to  the  case  of  the  Free  School  of  King  Edward 
the  Sixth,  at  Great  Berkhampstead,  where]  the  regulation  and  [  568  ] 
management  of  the  estates  of  the  charity,  which  by  the  charter 
were  vested  in  the  master  and  usher,  were  transferred  to  eleven 
trustees,  of  whom  the  master  and  usher  were  to  be  two(l) — a 
change  which  certainly  did  not  less  affect  the  constitution  of  the 
school  than  that  proposed  in  the  present  case  by  the  Attorney- 
Oeneral. 

(Mr.  Kenyon:    In  1813,  Lord  Eldon,  L. C,  upon  a  petition 

relating  to  the  same  school,  expressly  held  that  the  internal 

management  of  the  charity  was  the  exclusive  subject  of  visitatorial 

jurisdiction :  Ex  parte  Berkhampstead  Free  School  (2).) 

(1)  By  the  order  of  the  Lord  the  master  and  usher  for  the  purposes 
Changellob,  dated  the  9th  of  August  of  the  school  and  charity,  in  such 
1841,  confirming  the  Master's,  report  manner  as  the  governors  should  in 
In  the  Matter  of  the  OrecU  Berkhamp-  their  discretion  think  best  for  the 
stead  School,  it  was  ordered,  that  the  benefit  of  the  school  and  charity ;  and 
master  and  usher  should  execute  a  that,  for  the  purposes  aforesaid,  the 
deed  for  resigning  their  offices;  and  master  and  usher  should,  in  their 
that  afterwards  the  regulation  and  corporate  capacity,  make  and  execute 
management  of  the  estates,  revenues,  all  such  deeds,  leases,  and  other  instru- 
and  goods  of  the  charity  and  school  ments,  and  do  and  perform  all  such 
should  be  placed  in  the  hands  of  or  acts  as  the  said  governors  should 
vested  in  eleven  governors,  of  whom  require;  and  the  said  governors  should 
the  master  and  usher  for  the  time  be  at  liberty  to  use  the  corporate 
being  should  be  two ;  and  that  the  name  of  the  master  and  usher  for  the 
master  and  usher  of  the  school  for  the  purpose  of  bringing  such  actions  and 
time  being  should  permit  the  governors  suits  at  law  and  in  equity  as  the 
to  receive  and  take  the  rents  and  governors  for  the  time  being  should 
profits  of  the  real  estates  vested  in  the  think  proper,  and  for  the  benefit  of 
master  and  usher  for  the  purposes  of  the  school  and  charity,  the  master  and 
the  school  and  charity,  and  from  time  usher  being  saved  harmless  and  in- 
to time  to  manage,  let,  and  set  the  demnified  therein  out  of  the  said 
same,  and  to  use,  order,  and  dispose  of  estates. 
the  goods  and  personal  estate  held  by         (2)  13  B.  R  43  (2  Y.  &  B.  134). 
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In  re  [Upon  the  second  point  Mr.  Wickens  cited  The  Attorney-General 

Tub 

Chelmsford  ^-  CuUum  (i)  as  an  authority  for  exempting  the  children  of  persons 
^^^oL^  conscientiously  objecting  thereto  from  receiving  instruction  in  the 
distinctive  teaching  of  the  Church  of  England.  He  distinguished 
the  cases  of  The  Warwick  Orammar  School  {^)  and  The  Kidderminster 
School  (8),  and  cited  also  The  Attoniey-Oeneral  v.  The  Governors, 
dc.  of  the  Sherborne  Orammar  School  (4).] 

[  660  ]  Mr.  Rolt,  Q.C.,  in  reply. 

Feb,  22.      Vice-Chancellob  Sir  W.  Pagb  Wood  : 

With  regard  to  the  first  part  of  the  scheme  which  the  Attorney- 
General  suggests  for  the  consideration  of  the  Court — which  relates 
[  •561  ]       to  the  appointment  of  a  board  of  *management,  and  by  which  it  is 
proposed  to  appoint,  under  the  name  of  trustees,  certain  persons, 
who  would  meet  together  as  one  board  with  the  four  governors  of 
the  school,  and  have,  in  fact,  the  sole  control  (for  that  is  what  it 
really  results  in)  of  the  whole  school,  as  well  as  of  all  its  revenues 
and  income, — ^it  appears  to  me,  that  the  ejffect  of  the  scheme  would 
be  a  most  undue  interference  with  the  powers  vested  by  the  charter 
in  the  governors  as  a  corporate  body,  who,  by  that  charter,  have 
the  sole  conduct  of  the  school  and  its  revenues,  and  power  to  make, 
with  the  sanction  of  the  Bishop,  statutes  and  ordinances  which  are 
to  regulate  and  govern  the  school.    It  seems  to  me  very  doubtful 
whether  this  Court  would  have  jurisdiction  to  constitute  a  board 
of  that  kind,  having  equal  authority  with  the  chartered  body  in 
the  administration  of  the  property  vested  in  that  body ;    and, 
certainly,  in  the  present  instance,  no  case  has  been  made  out  for 
introducing  so  violent  an  alteration,  even  if  the  Court  has  such 
jurisdiction,   as  to  which  I   should   entertain  very  considerable 
doubt,  notwithstanding  the   case   which  has  been  cited  of  The 
Berkhampstead  School.     There  the  governing  body,  as  constituted 
by  the  charter,  was  of  the  most  unsatisfactory  character ;  for  the 
master  and  usher  were  appointed  a  corporation,  having  the  sole 
management  and  direction  of  the  school :  and,  even  in  that  case, 
as  I  understand  it,  the  management  of  the  property  was  not  in 
any  way  divested  from  the  governors ;  they  were  left  to  manage 
the  property  with  such  checks  and  control  as  the  Court  was  com- 
petent to  place  upon  their  due  administration  of  that  part  of  their 

(1)  57  E.  E.  407  (1  Y.  &  0.  0.  0.    (3)  89  E.  E.  471  (9  Hare,  328). 
411).  (4)  18  Boav.  256;  to  be  reported  in 

(2)  65  E.  E.  452  (1  Ph.  564).        104  E.  E. 
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trast.  Bat,  since  that  decision,  the  Legislature  has  passed  the  in  re 
Act  for  the  better  administration  of  charitable  trusts  (16  &  17  Chelmsfobd 
Vict.  c.  137) ;  and  now  under  that  Act  matters  stand  in  a  some-  ^^"3^^.^ 
what  different  position  to  that  in  which  they  stood  when  the 
order  was  made  in  the  case  of  The  Berkhampatead  School.  With 
regard  to  all  the  property  of  a  charity,  ample  opportunities  now 
exist  for  putting  any  check  which  may  be  required  upon  the 
management  *of  that  important  part  of  the  trust  vested  in  the  [  *562  ] 
governors.  They  are  now  obliged  by  the  statute  to  present  annual 
accounts  to  the  Charity  Commissioners,'  and  those  accounts  have  a 
certain  degree  of  publicity  provided  for  them  by  the  statute ;  so 
that  any  person  having  the  slightest  reason  to  complain  of  mis- 
management with  regard  to  charity  property  is  able  to  bring  it  in 
due  and  proper  form  before  the  Court.  Under  these  circumstances 
I  do  not  think  it  necessary,  for  the  purpose  of  the  administration 
of  the  property  of  this  charity,  to  have  any  additional  body  or 
check  placed  over  the  governors.  What  might  be  the  case  if  the 
revenues  were  of  as  large  and  ample  a  description  as  they  are  in 
some  other  charities,  it  is  not  necessary  to  consider.  The  property 
here  does  not  exceed  some  6001,  or  600Z.  a  year,  and  there  is  no 
reason  to  suppose  that  the  four  gentlemen  who  may  be  appointed 
from  time  to  time,  pursuant  to  the  provisions  of  the  charter,  with 
the  checks  there  provided,  will  not  be  fully  competent  duly  and 
properly  to  administer  that  trust. 

It  has  been  argued  that  the  appointment  of  a  board  of  manage- 
ment, if  not  necessary  with  a  view  to  the  administration  of  the 
school  property,  is  at  all  events  of  importance  with  a  view  to  the 
better  government  and  management  of  the  school.  Now,  there  may 
be  in  some  cases  an  advantage  in  putting  a  check  over  persons  in 
this  fiduciary  position  with  reference  to  their  administration  of  the 
school  property ;  but  I  have  very  great  doubt  whether  any  useful 
or  salutary  result  can  be  obtained  by  placing  as  a  check  in  the 
management  of  a  school  a  series  of  two  authorities  who  may  be 
brought  into  conflict  the  one  with  the  other.  It  is  extremely 
undesirable  for  those  receiving  education  in  a  school,  to  know  that 
those  who  are  placed  over  them  in  authority, — who  are  entrusted 
with  their  regulation  and  government,  are  themselves  a  body  of 
individuals  acting  the  one  in  conflict  with  the  other ;  and  to  have 
their  respect  *shaken  with  regard  to  those  to  whom  they  are  to  [  «563  ] 
look  for  the  due  conduct  and  regulation  of  all  matters  connected 
with  the  school.    Still  less  perhaps  on  the  point  which  constitutes 
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In  re  the  second  qnestion  which  in  this  case  I  have  to  consider, — ^the 
Chelmsfobd  qnestion,  namely,  as  to  the  character  of  the  religions  instruction 
^HWL*  ^  ^^  given, — is  it  desirable  that  any  such  conflict  should  arise. 
It  seems  to  me  much  better,  if  unhappily  any  di£ferences  should 
arise,  of  the  character  which  so  constantly  do  arise,  and  which 
perplex,  and  have  perplexed  for  a  great  length  of  time,  the  mind 
of  the  Legislature  with  regard  to  this  subject  of  education,  that 
such  differences  should  be  speedily  settled  by  some  competent 
tribunal;  and  I  think  it  far  more  conducive  to  this  object,  that 
there  should  be  but  one  body,  who  should  have  under  its  control 
this  special  and  delicate  subject,  and  having  it  so  under  its  control, 
should  be  left  to  the  check,  if  check  be  required,  which  now  exists 
under  the  constitution  of  this  charity,  namely,  a  check,  first,  on 
the  part  of  the  Bishop,  and  next,  on  the  part  of  the  Lord  Ghan- 
CBLLOB,  who  as  visitor  of  the  school  would  be  able  to  control  any 
indiscreet  or  improper  exercise  of  authority  on  that  subject.  It 
is  true  the  authority  of  the  visitor  would  not  extend  to  making 
statutes,  and  all  that  he  could  do  would  be  to  control  any  statute 
which  he  might  consider  improper ;  but  admitting  that  to  be  so, 
I  should  still  say,  supposing  I  had  jurisdiction  to  act  in  the  matter, 
I  would  far  rather  these  trustees  should  be  trusted,  unless  it  were 
shown  that  the  trust  can  no  longer  be  confided  to  them,  than 
attempt  to  put  over  them  a  body  which  might  be  placed  in 
conflict  with  them.  If  a  conflict  must  arise,  I  should  prefer  that 
it  should  be  external  rather  than  internal;  and  that  the  inhabi- 
tants of  Chelmsford  should  be  left  to  their  remedy,  through  the 
Attorney-General  or  otherwise,  for  correcting  any  impropriety  they 
may  think  to  exist  in  the  conduct  of  the  persons  entrusted  with 
the  government  and  management  of  the  school. 
[  564  ]  The  second  question,  viz.,  that  respecting  the  religious  instruc- 

tion to  be  given  in  this  school,  is  the  question  which  has  been 
argued  at  most  length  before  me,  and  is  one  of  very  serious 
importance  with  regard  to  all  schools  of  this  description. 

Mr.  Bolt: 

Allow  me  to  say  that  what  we  submit  on  that  subject  is,  that 
anything  fundamental  should  be  inserted  in  the  scheme,  and  we 
should  not  have  power  to  alter  it.  We  think  it  fundamental, 
that  there  should  be  education  in  religion  according  to  the 
doctrines  of  the  Church  of  England,  and  that  provisions  on  that 
subject  should  be  inserted  in  the  scheme.     But  if  the  Court 
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prefers  to  abstain  from  making  any  such  express  provision  in  the        in  re 

scheme,  and  leaves  the  matter  to  ns,  we  are  content.  Chelmsford 

Grammar 
The  Vicb-Chancbllor  :  school. 

In  my  opinion,  it  would  be  improper  to  say  nothing  in  the 
scheme  aboat  a  subject  of  such  importance  as  that  of  religious 
instruction.  The  question  is  one  that  has  come  before  the  Court 
in  various  shapes,  and  is  likely  to  come  before  it  again  in  other 
shapes  as  various.  Mr.  Wickens  has  most  ably  and  correctly 
brought  before  me  the  present  state  of  the  authorities  upon  this 
subject,  and  they  seem,  as  he  says,  to  resolve  themselves  into  two 
classes :  The  one  class,  of  which  I  take  The  Warwick  School,  before 
Lord  Lyndhurst, — followed  by  Lord  Justice  Turnbr,  when  Vice- 
Chancellor,  in  the  case  of  The  Kidderminster  School,  —  as  an 
example,  in  which  this  question,  one  of  considerable  difficulty, 
being  before  the  Court,  whether  a  religious  scheme  should  be 
fixed,  and  any  regulation  made  by  which  Dissenters  would  be 
exempted  from  the  operation  of  peculiar  religious  teaching,  the 
Lord  Chancellor  thought  it  was  better  to  let  it  pass  sub  silentio, 
and  leave  it  to  the  discretion  of  the  head  master,  to  deal  with  it 
as  he  thought  fit.  The  other  class,  which  followed  the  example 
of  The  Attomey-Oeneral  v.  CuUum,  in  which  the  *Court  holding  [  ♦665  ] 
it  absolutely  essential  in  all  schools  of  this  character  that  there 
should  be  religious  teaching,  and  holding,  as  I  hold,  that  such 
religious  teaching  must,  so  far  as  it  goes,  be  the  religious  teaching 
of  the  Church  of  England,  after  directing  that  all  children  shall 
be  taught  by  the  master,  that  master  being  a  member  of  the 
Church  of  England,  has,  nevertheless,  in  respect  of  the  more 
distinguishing  portion  of  the  Church  teaching,  such  as  the 
Catechism,  the  Articles,  and  the  like,  given  to  parents  who  con- 
scientiously dissent  from  the  doctrine  of  the  Church  of  England, 
the  power  of  signifying  their  desire  that  their  children  should  not 
be  so  instructed,  and  has  allowed  such  children  to  be  withdrawn  ; 
but  in  each  case  distinctly  providing  that  there  shall  be  instruction 
in  the  Scriptures,  and  that  such  instruction  shall  be  according  to 
the  doctrines  of  the  Church  of  England.  I  am  not  aware  that 
any  case  has  yet  gone  beyond  that ;  and  I  cannot  help  feeling  that 
the  cases  to  which  I  have  last  referred  have  carried  the  jurisdiction 
of  the  court  of  equity  as  to  charities  such  as  this  before  me  to  the 
extreme  limit. 

After  the  argument  I  have  heard,  and  looking  to  the  whole 
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ini«        scheme,   frame,    and    general   foundation    of   charities   of    this 

Thb 

Chelmbford  description,  it  appears  to  me  impossible  to  hold  that  any  school, 
^^HooL^  founded,  as  this  has  been,  by  one  of  the  Sovereigns  of  this  country, 
for  the  purpose  of  teaching  grammar,  could  be  other  than  a  school 
not  only  for  teaching  grammar,  but  also  for  sound  religious  educa- 
tion; and  looking  to  the  period  at  which  these  schools  were 
founded,  such  education  must  have  been  education  according  to 
the  doctrine  and  discipline  of  the  Church  of  England.  As  regards 
this  particular  school,  it  is  true  the  charter  does  not,  like  many 
other  charters,  state  on  the  face  of  it  that  the  children  should  be 
brought  up  in  the  fear  of  God,  plainly  indicating  religious  instruc- 
tion. This  charter  makes  no  reference  whatever  to  the  religious 
f  *566  ]  character  of  the  instruction.  But  *the  omission  may  be  accounted 
for  by  the  circumstance,  that  the  charter  itself  is  a  grant  of  the 
lands  of  the  dissolved  chantries,  which  chantries  were  dissolved 
by  an  Act  of  Parliament  distinctly  reciting  in  its  preamble  as  one 
of  the  chief  objects  for  which  it  is  desirable  that  the  property 
should  be  applied,  the  object  of  religious  instruction.  That  being 
expressly  recited  in  the  Act  of  Parliament,  and  the  charter  being  a 
re-grant  of  the  lands  which  had  been  so  forfeited,  it  would  no 
doubt  be  thought  unnecessary  to  recapitulate  in  the  chcurter  itself 
the  object  for  which  this  foundation  was  established.  Looking  to 
the  Act  of  Parliament,  which  provides  so  carefully  for  education 
in  religion,  and  looking  then  to  the  charter  granting  the  lands  of 
the  dissolved  chantries,  it  is  impossible  that  the  Court  can  take 
the  Crown  to  have  exercised  its  power  in  making  grants  of  those 
lands  in  derogation  of  the  particular  objects  and  purposes  for 
which  the  Act  expressly  recites  it  is  desirable  that  they  should  be 
applied;  and  if  they  are  to  be  applied  for  instruction  in  religion, 
then  of  course  they  are  to  be  applied  in  instruction  in  the  doctrines 
of  religion  as  by  law  established. 

Mr.  Rolt  and  Mr.  Kenyon  have  both  gone  back  to  a  very 
distant  period,  to  show  that,  from  the  earliest  times,  any  instruc- 
tion at  all  has  always  involved,  as  of  course,  religious  instruction ; 
and  I  think  that  no  one  acquainted  with  our  history  can  doubt 
that  such  was  the  case.  No  one  would  dream  of  a  school  being 
founded,  in  the  times  to  which  they  have  referred,  in  which 
religious  instruction  was  not  an  important  element.  Whether  or 
not  it  was  a  necessary  element,  is  a  wider  and  different  question. 
Looking,  however,  to  the  regulations  relative  to  the  licensing  of 
schoolmasters,  and  regulations  in  regard  to  teaching  in  general, 
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which  were  not  superseded  until  so  late  a  period  as  the  time  of        in  re 
George  the  Third,  a  great  deal  might  be  said  in  support  of  the  chelmsfobd 
position,  that  foundations  for  instruction  of  *any  kind,  at  least     ^^^^* 
down  to  the    time    of   Charles   the   First,  involved    necessarily       [*567] 
religious  teaching.    I  do  not  know  what  the  exact  period  of  the 
foundation  of  the  Bury  school  was.    It  appears  to  have  been  the 
view  of  the  then  Vice-Chancellor  Knight  Bruce,  that  religious 
instruction  was  absolutely  an  essential  element  of  the  education 
there ;  and  that,  being  religious  instruction,  it  must  necessarily 
be  religious  instruction  according  to  the  doctrines  of  the  Church 
of  England. 

It  would  be  most  dangerous,  not  merely  with  reference  to  the 
Church  of  England,  but  with  reference  to  a  large  body  of  Dis- 
senters, to  suppose  that  I  am  competent,  sitting  here  as  a  Judge,  to 
vary  the  trusts  which  have  been  so  imposed  on  property.  For,  if 
80,  there  is  no  reason  why  I  should  not  alter  the  trust  of  any 
Methodist  establishment,  or  Independent  establishment,  or  of  any 
other  charity  for  the  purpose  of  religious  education.  The  Dis- 
senters themselves  would  very  soon  have  great  reason  to  complain 
of  an  interference  so  improper  and  so  ill-suited  to  the  judicial 
functions  of  the  Court.  The  question  itself  is  one,  no  doubt,  of 
great  difficulty  and  delicacy ;  one  which  the  Legislature  itself  has 
found  quite  sufficient  difficulty  in  dealing  with ;  but,  happily,  this 
Court  is  restrained  (and  it  is  a  satisfaction  to  be  so)  by  fixed  rules, 
which  render  the  Court  itself  inaccessible  to  all  personal  feeling  on 
the  subject,  and  which  enable  it  to  administer  trusts,  whether  they 
be  of  a  Wesleyan,  Independent,  Boman  Catholic,  or,  now,  of  a 
Jewish  institution,  with  the  same  strict  regard  to  settled  rules  as 
must  regulate  it  in  the  administration  of  the  trusts  of  any  other 
species  of  property. 

It  is  only  by  accident,  as  it  were,  that  the  Court  has  ever  been 
called  upon  to  express  an  opinion  as  to  what  in  its  discretion  may 
be  the  best  mode  of  conducting  religious  education.  And,  in  the 
cases  in  which  the  Court  has  had  that  discretion  to  exercise,  it  has 
in  every  case  hitherto  said,  as  *in  The  Attomey-QeneroL  v.  Cidlum,  [  *668  ] 
and  the  other  cases  of  that  class,  and  as  was  also  said  in  the  case 
of  The  Basingstoke  School,  that  a  school  founded  within  the  period 
to  which  I  have  referred,  involves  religious  instruction.  The  boys 
must  be  instructed  in  that  most  important  branch  of  the  education 
of  youth.  They  must  have  religious  instruction  imparted  to 
them,  and,  in  the  case  of  a  Church  of  England  foundation,  that 
B.B. — ^voL.  cm.  16 
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In  re        instruction  must  be  imparted  to  them  by  a  member  of  the  Church 

Chelmsford  of  England.    No  further  relaxation  has  been  permitted  than  this : 

^icHooLf    *^^*  ^^*^  respect  to  the  particular  subjects  of  the  Catechism,  the 

Liturgy,  the  Articles,  and  the  like,  certain  exemptions  have  been 

permitted  by  the  Court,  as  was  done  in  the  case  of  The  Basingstoke 

School. 

The  case  of  The  Sherborne  School  was  entirely  different  from  this 
case.  The  present  Lobd  Chancellor  was  there  acting  at  the 
same  time  as  visitor.  I  have  read  carefully  through  the  MS.  note, 
with  which  I  have  been  furnished,  of  his  observation ;  and  I  see 
plainly  his  leaning  to  the  expediency  of  taking  every  possible  care 
to  allow  Dissenters  to  have  the  benefit  of  educational  institutions  of 
this  description,  so  far  as  it  can  be  done  consistently  with  the 
trust.  But,  even  there,  acting  as  visitor,  he  does  not  appear  to 
have  laid  down  any  rule  by  which  scriptural  instruction  to  be 
imparted  by  a  member  of  the  Church  of  England  was  in  any  way 
to  be  interfered  with,  although  great  facilities  were  given  by  him 
for  the  exemption  of  children  from  particular  branches  of  religious 
teaching. 

If  it  were  necessary  in  the  present  case  to  lay  down  any  rule  on 
that  subject,  the  utmost  that  I  could  do,  in  point  of  jurisdiction, 
would  be  to  say  distinctly  that  every  child  must  be  taught  the 
Scriptures,  and  every  child  must  have  religious  instruction  gene- 
rally, and  that  such  religious  instruction  must  be  by  a  master, 
[  *o69  ]  being  himself  a  member  of  *the  Church  of  England.  That,  it  is 
true,  would  involve  the  diflSculty  Mr.  Wickem  suggested,  and  of 
which  I  am  fully  aware,  as  to  Dissenters,  who  may  have  con- 
scientious objections  to  the  teaching,  finding  that  their  children 
are  to  be  taught  the  Scriptures  by  a  person  who,  from  the  nature  of 
his  position,  holds  the  doctrines  of  the  Church  of  England:  but 
that  difficulty  must  have  existed  in  the  case  of  The  Bury  School 
(Attorney-General  v.  CuUum),  and  in  all  the  other  schools  to  which 
he  referred.  It  is  what  the  Court  has  done  in  every  case ;  and  I 
certainly  shall  not  be  the  first  to  say  that  any  system  of  education 
can  embrace  a  true  notion  of  education  that  leaves  a  blank  in  this 
respect,  and  leaves  it  open  to  a  considerable  portion  of  the  school 
to  remain  without  any  religious  instruction  whatever.  It  may  be  a 
very  proper  question  for  the  Legislature  to  deal  with,  as  in  King 
Edward's  School  at  Birmingham,  where  the  Legislature  dealt  with 
it  as  they  thought  fit ;  and,  I  am  informed  by  Mr.  Wickens,  that 
he  alteration  has  acted  beneficially.     It  is  quite  open  to  the 


VOL.  cm.]         1855.    CH.     1  KAY  &  J.  669—570.  248 

Legislatare  to  deal  in  the  same  manner  with  this  school;  but  I        lure 

Thb 
shonld  be  greatly  exceeding  anything  that  has  ever  yet  been  done  chblmsford 

by  the  Court,  if,  in  executing  a  trust  founded  by  Edward  the  Sixth  ^^^^" 
out  of  the  dissolved  chantries,  and  which,  as  it  appears  to  me,  is 
clearly  intended  for  the  purpose  of  giving  education  in  its  widest 
and  most  real  sense,  that  is,  education  including  not  only  grammar, 
but  sound  religious  instruction, — of  course  necessarily  being  that 
of  the  Church  of  England  at  that  time, — I  were  to  say  that  a  large 
portion  of  the  revenues  are  properly  applicable  under  that  trust 
for  the  purpose  of  giving  to  a  portion  only  of  the  children  the 
instruction  which  the  founder  intended  to  promote  among  all.  I 
apprehend  nothing  could  be  more  improper  than  to  lop  off  that 
portion  of  education  which  he  intended  to  promote,  namely, 
religious  instruction.  It  appears  that  it  was  thought  necessary  to 
apply  to  the  Legislature  to  dispense  with  Latin  and  Greek  in 
schools  of  this  description,  *and  if  the  aid  of  the  Legislature  was  [  *570  ] 
thought  necessary  to  strike  off  that  comparatively  unimportant 
portion  of  education,  Greek  and  Latin  (although  I  am  far  from 
undervaluing  the  great  benefits  of  such  instruction),  this  Court 
will  not  without  any  assistance  from  the  Legislature  set  aside  as 
to  any  child  that  still  more  important  branch, — the  religious 
instruction. 

The  utmost  extent  I  could  go  to  would  be  to  follow  The  Attorney- 
General  v.  CuUum,  and  in  this  case  I  do  not  think  it  necessary 
even  to  go  to  that  extent.  I  am  not  driven,  as  the  Lord 
Chancellor  was  in  the  case  of  The  Warwick  School,  either  to  lay 
down  a  course  of  religious  instruction  or  to  leave  it  to  the  dis- 
cretion of  the  master.  I  have  here  the  great  advantage  of  having 
a  body  of  governors,  who,  considering  the  class  of  society  from 
which  by  the  charter  they  are  selected,  may  be  expected  to 
endeavour  fairly  and  honestly  to  exercise  their  trust.  That  body 
of  governors  will  have  the  guidance  of  the  Bishop  in  laying  down 
any  rules  they  may  think  fit  for  the  religious  instruction  of  the 
scholars,  and  if  any  rules  so  laid  down  should  be  displeasing  to 
those  who  wish  to  participate  in  the  benefits  of  education,  they  will 
have  the  opportimity  of  bringing  the  matter  before  the  Lord 
Chancellor  as  visitor.  Anything  further  no  doubt  they  cannot  do  ; 
they  cannot  compel  the  governors  to  lay  down  rules ;  they  may 
complain  of  that  which  they  think  improper,  but  they  cannot  force 
the  governors  and  the  Bishop  to  lay  down  what  would  be  agreeable 
to  them.    But  I  apprehend  the  answer  to  any  difficulty  of  that 

16—2 
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In  re        description  is,  that,  if  they  are  dissatisfied  in  that  respect  and  wish 

Chblmsfohd  to  enlarge  their  powers,  they  must  have  recourse  to  Parliament, 

^^HTOL.*     which  is  the  proper  course  of  providing  a  remedy  in  a  case  of  that 

description.    It  would  be  most  improper,  where  there  is  a  body 

constituted  under  such  a  charter,  for  this  Court  to  assume  to 

[  •571  ]      itself  that  delicate  trust  which  the  charter  has  consigned  *to  the 

governors  with  the  assistance  of  the  Bishop ;   and  to  lay  down 

schemes  which,  if  they  meet  with  the  assent  of  some  parties,  may 

be  excessively  repugnant  to  the  views  of  others. 

What  I  propose  to  do,  therefore,  is,  to  strike  out  both  the 
suggestions  of  the  governors  and  those  of  the  Attomey-Oenercd 
with  reference  to  religious  education.  Then,  this  being  a  general 
scheme,  on  the  principles  which  have  been  laid  down,  it  would  be 
most  imperfect  as  a  general  scheme  without  some  positive  direction 
respecting  the  important  subject  of  religious  instruction.  There- 
fore, it  should  be  expressly  stated  in  the  scheme  that  the  scholars 
shall  be  instructed  in  religion  according  to  such  statutes  and 
ordinances  as  shall  be  made  from  time  to  time  by  the  governors 
pursuant  to  the  powers  contained  in  the  charter. 


1855. 
March  15. 

Wood,  V.-C. 

[671] 


I  •672  ] 


STEPHENS  V.  HOTHAM. 

(1  Kay  &  J.  671—580 ;  S.  0.  24  L.  J.  Ch.  665 ;  1  Jur.  N.  S.  842 ;  3  W.  B.  340.) 

Specific  performance  of  a  covenant  in  a  lease  to  take  a  renewed  lease, 
decreed  against  lessee's  executors,  who  had  entered  and  admitted  assets. 

But  the  Court  will  take  care  that  the  renewed  lease,  if  not  beneficial,  is 
80  framed  as  that  no  personal  liability  shall  be  incurred  by  the  executors. 

Bt  an  indenture  of  lease,  dated  the  80th  of  May,  1858,  one 
Stephens,  being  seised  to  him  and  his  heirs,  according  to  the 
custom  of  the  manor  of  Eastbourne,  Nether  Inn  (i),  ♦in  the  county 
of  Sussex,  of  a  messuage  and  hereditaments,  parcel  of  the  manor, 
demised  the  same  to  Drury,  his  executors,  &c.,  from  the  1st  of 
January,  1888,  for  twenty-one  years,  at  the  yearly  rent  of  275Z. 
The  indenture  contained  covenants  by  Drury,  for  himself,  his 


(1)  According  to  the  custom  of  this 
manor,  the  customary  tenants  have 
not  power  to  grant  leases  of  property 
held  of  the  manor,  except  by  virtue 
of  licenses  granted  by  the  lord  by 
his  steward.  Licenses,  however,  are 
granted  to  the  customiary  tenants,  to 
demise   the  copyhold   hereditaments 


holden  by  them  of  the  manor,  for  any 
term  not  exceeding  twenty-one  years, 
at  an  annual  rent,  not  less  than  the 
fair  value  thereof ;  and  it  is  the  cus- 
tom for  the  lord  to  grant  new  licenses 
for  demising  the  hereditaments  from 
time  to  time  as  the  customary  tenants 
require  them. 
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executors,  &c.,  to  pay  the  rent  during  the  continuance  of  the  term,  Stephens 
to  bear  and  pay  all  taxes,  rates,  charges,  assessments,  and  imposi-  hotham. 
tions  on  the  premises,  to  keep  the  messuage  in  repair,  to  surrender 
the  premises  at  the  expiration  of  the  term,  and  to  insure  and  keep 
insured  the  messuage  in  the  sum  of  2,000{.  The  indenture  also 
contained  the  following  covenant  for  renewal :  "  And  it  is  hereby 
mutually  covenanted,  agreed,  and  declared  between  and  by  the 
parties  to  these  presents,  that  the  said  Stephens,  his  heirs  or 
assigns,  shall  and  will,  previous  to  the  expiration  of  the  said  term 
of  twenty-one  years  hereby  granted,  apply  for  and  use  his  or  their 
best  endeavours  to  procure  a  license  from  the  lord  or  lords,  lady  or 
ladies  of  the  said  manor  of  Eastbourne,  Nether  Inn,  for  the  time 
being,  to  grant  and  demise  the  said  hereby  demised  messuage  or 
tenement  and  premises,  with  their  appurtenances,  for  the  further 
term  of  nine  years,  to  commence  and  be  computed  from  the 
expiration  of  the  said  term  hereby  granted :  And  shall  and  will, 
immediately  after  he  or  they  shall  have  procured  such  license, 
actually  grant,  seal,  and  execute  another  lease  of  the  said  hereby 
demised  premises,  with  their  appurtenances,  unto  the  said  Drury, 
his  executors,  administrators,  and  assigns,  for  the  said  further 
term  of  nine  years,  to  commence  and  be  computed  from  the  expira- 
tion of  this  present  demise ;  but  if  the  lord  or  lady  for  the  time 
being  of  the  said  manor  shall  refuse  to  grant  such  license  for  the 
purpose  aforesaid,  then  and  in  such  case  he  the  said  Stephens,  his 
heirs  or  assigns,  shall  and  will,  upon  the  expiration  of  this  demise, 
from  time  to  time,  until  the  said  term  of  nine  years  shall  be  run 
out,  grant  and  execute  such  further  lease  or  leases  of  the  said 
hereby  demised  premises  unto  the  said  Drury,  his  executors, 
^administrators,  or  assigns,  as  by  the  custom  of  the  said  manor  he  [  *573  ] 
or  they  shall  be  warranted  in  doing,  or  have  power  to  grant 
without  incurring  a  forfeiture  of  the  said  demised  premises,  so  as 
to  complete  the  said  term  of  nine  years  as  aforesaid,  such  license  or 
licenses  so  to  be  obtained,  and  new  intended  lease  or  leases  so  to  be 
granted  as  aforesaid,  to  be  obtained  and  granted  by  and  at  the 
expense  of  the  said  Stephens,  his  heirs  or  assigns,  and  such  new 
intended  lease  or  leases  respectively  shall  be  at  and  under  the 
same  rent,  and  subject  to  the  same  covenants,  clauses,  provisoes, 
stipulations,  reservations,  and  agreements  in  all  respects  as  are 
reserved  and  contained  in  these  presents,  the  covenant  for  renewal 
only  excepted ;  but  to  contain,  in  lieu  thereof,  such  covenant  or 
covenants  for  further  renewal  as  the  circumstances  of  the  case  may 
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Stephens     require,  to  e£fectaate  the  intention  of  the  said  parties  hereto :  And 

HoTHAx.     that  the  said  Drury,  his  executors,  administrators,  or  assigns,  shall 

and  will,  at  the  time  of  the  execution  of  the  said  new  intended  lease 

or  leases  respectively,  execute  a  counterpart  or  counterparts  of  the 

same." 

Drury  entered  and  continued  in  possession  of  the  demised  pre- 
mises until  his  death  in  1849,  after  which  his  executors  entered  and 
continued  in  possession  during  the  remainder  of  the  term  of 
twenty-one  years. 

Stephens  died ;  and  on  the  29th  of  December,  1853,  the  plaintiffs, 
who  were  devisees  in  trust  under  his  will,  procured  a  license  to  be 
duly  granted  to  them  as  customary  tenants  of  the  manor,  to  demise 
the  premises  for  nine  years,  commencing  from  the  1st  of  January, 
1864. 

On  the  SOth  of  December,  1858,  the  plaintiffs  executed  another 
lease  of  the  premises  to  the  defendants,  for  the  term  of  nine  years, 
to  commence  from  the  1st  of  January,  1854,  at  the  same  rent,  and 
[  *57i  ]  subject  to  the  same  covenants,  ♦provisoes,  and  agreements  in  all 
respects  as  were  reserved  and  contained  in  the  original  indenture  of 
lease,  the  covenant  for  renewal  only  excepted. 

On  the  81st  of  December,  1868,  a  counterpart  of  the  lease  executed 
by  the  plaintiffs  was  tendered  for  execution  to  the  defendants,  but 
the  defendants  refused  to  execute  it. 

The  plaintiffs  then  filed  their  bill,  stating  the  facts  above  men- 
tioned, and  praying  that  the  defendants  might  be  decreed  specifically 
to  perform  the  covenant  contained  in  the  indenture  of  lease  of  the 
18th  of  May,  1888,  for  granting  and  accepting  a  further  lease  of  the 
messuages  and  premises,  and  to  accept  the  lease  executed  by  the 
plaintiffs  for  the  term  of  nine  years,  at  the  rent  and  upon  the  terms 
aforesaid,  and  to  execute  a  counterpart  of  the  lease ;  the  plaintiffs 
offering  to  deliver  to  the  defendants  the  lease  of  the  premises 
executed  by  the  plaintiffs,  or  to  execute  and  deliver  to  the  defendants 
any  other  proper  lease,  pursuant  to  the  terms  of  the  covenant,  if 
the  lease  executed  by  the  plaintiffs  should  not  be  a  proper  one ;  and 
in  that  case,  that  the  defendants  might  be  decreed  to  execute  a 
counterpart  of  such  other  lease. 

The  defendants,  by  their  answer,  insisted  that,  under  the  sanction 
of  the  Court,  obtained  for  the  purpose  in  a  suit  then  pending  for  the 
administration  of  Drury's  estate,  they  had  served  the  plaintiffs  with 
notice  on  the  24th  of  December,  1858,  that  they,  as  Drury's  executors, 
declined  to  accept  any  further  lease  of  the  premises  for  the  further 
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term  of  nine  years,  or  for  any  further  term  whatsoever ;  that,  on  the     Stephens 
8l8t  of  December,  1858,  they  had  tendered  to  the  plainti£fs  the  half-     hotham. 
year's  rent  due  on  that  day,  with  the  lease  and  the  keys  of  the 
premises,  and  that  the  rent,  which  had  always  been  exorbitant  and 
excessive,  had  not  amounted,  *on  an  average  of  the  four  years       [*57o] 
ending  the  81st  of  December,  1858,  to  542. 

The  defendants,  by  their  answer,  admitted  that  Drury,  at  the 
time  of  his  death,  was  possessed  of  property  more  than  sufficient  to 
answer  the  plaintiffs'  demands  in  respect  of  the  annual  rent  of 
2752.  for  the  term  of  nine  years,  to  commence  from  the  1st  of 
January,  1854. 

It  was  admitted,  that  the  yearly  value  of  the  premises  was 
considerably  less  than  the  rent. 

Mr.  WiUcock^  Q.C.,  and  Mr.  Piggott,  for  the  plaintiffs : 
The  defendants  entered  and  continued  in  possession  under  the 
original  lease.    They  have  admitted  assets  sufficient  to  satisfy  the 
plaintiffs  in  all  they  ask.    The  decree,  therefore,  is  of  course. 

(The  Yice-Ghancellor  :  There  are  cases  in  which  an  executor 
may  waive  a  lease.  It  was  laid  down  long  since  by  Macdonald,  C.  B., 
in  Wilkinson  v.  Cawood  (l),  that,  if  the  value  of  the  land  is  of  less 
amount  than  the  rent,  and  there  is  a  deficiency  of  assets,  the 
executor  may  waive  such  a  lease.  Then,  specific  performance  is,  in 
a  certain  degree,  in  the  discretion  of  the  Court.  Has  that  discretion 
ever  been  exercised  against  executors  in  a  case  like  the  present  ? 
Will  not  the  defendants,  by  executing  the  counterpart,  although 
they  do  so  by  the  direction  of  the  Court,  become  personally  liable  ?) 

Mr.  Willcocky  Q.C. : 

Wilkinson  v.  Cawood  is  an  exception.  The  rule  is,  that  an 
executor  cannot  waive  a  lease.  *  *  All  the  plaintiffs  seek  is  to  [  576  ] 
make  the  executors  do  such  an  act  as  will  render  liable  the  testator's 
estate,  not  the  executors  themselves,  who  need  not  incur  any 
personal  liability.  The  covenants  would  be  the  usual  modified 
covenants.  The  Court  will  take  care  that  the  lease  is  so  settled  as 
to  bind  the  executors  to  the  extent  of  the  assets,  and  will  protect 
them  from  any  farther  liability. 

Mr.  James,  Q.C,  and  Mr.  Messiter  for  the  defendants : 
The  case  is  entirely  new.    An  executor  is  in  the  position  of  a 
(1)  3  Anstr.  909,  cited  in  Wms.  Exors. 
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Stephens 
f?. 

HOTHAM. 


[  •577  ] 


[  •578  ] 


March  20. 
[  •579  ] 


bare  trustee,  and  there  is  no  precedent  for  requiring  a  bare  trustee 
to  enter  into  any  covenant,  except  against  his  own  acts :  Copper 
Mining  Company  v.  Beach  (i),  Worley  v.  Frampton  (2).  In  Woi'ley  v. 
Frampton  the  covenants,  unlike  those  in  the  renewed  lease  here 
proposed,  was,  as  the  Yioe-Ghancellob  observes,  ''as  harmless  a 
covenant  as  could  be ; "  but  according  to  the  established  practice, 
he  could  not  compel  the  trustee  to  ^execute  that  or  any  other 
covenant,  except  that  he  had  done  no  act  to  incumber  the  property. 

The  Vicb-Chancbllor  : 

I  observe  that  the  authorities  go  to  this  :  that  an  executor  is  not 
allowed  to  waive,  but  that  having  entered  he  is  chargeable  to  the 
amount  of  the  actual  value  of  the  property,  and  no  further. 

(His  Hon'our  referred  to  the  cases  collected  by  Mr.  Jarman,  as  to 
the  liability  of  executors  or  administrators  of  lessees,  and  to  Rubery 
V.  Stevens  (3).) 

Mr.  JameSf  Q.C.,  [cited  Hodges  v.  Blagrave  (4),  Wedgwood  v. 
Adams  (s)]. 

(The  Vice-Chancellor  (to  Mr.  WiUcock)  :  The  point  upon  which 
I  require  a  reply  is  this :  I  have  always  considered  it  the  duty  of 
an  executor  to  fulfil  his  testator's  engagements,  not  to  enter  into 
engagements  of  his  own.  Here  the  plaintiffs  call  upon  the  executors 
to  do  something  which  will  give  the  plaintiffs  a  new  right.  Shape 
the  renewed  *lease  as  you  will,  it  must  contain  engagements  by  the 
executors  to  do  something ;  and  how  can  this  Court  measure  the 
liabilities  the  executors  may  incur  ?) 

Mr.  Willcock,  in  reply.     *     *     ♦ 

[Afr.  Shupter,  as  amicus  curiae^  referred  to  Phillips  Y.Everai'd(e).'] 

The  Vice-Chancellor  said  he  had  a  very  strong  opinion  in  favour 
of  the  defendants,  but  would  consider  the  case  cited  by  Mr.  Shapter. 

Judgment  reserved. 

Vice-Chancbllor  Sir  W.  Page  Wood  : 

In  this  case  I  had  formed  an  opinion  differing  from  a  *decision 


(1)  88  E.  R.  539  (13  Boav.  478,  481). 

(2)  71  B.  R.  224  (6  Hare,  666). 

(3)  38  B.  B.  242  (4  B.  &  Ad.  241). 

(4)  18  Beav.  404  ;  to  be  reported  in 


104  B.  B. 

(5)  63  B.  B.  195  (6  Beav.  600). 

(6)  35B.  B.  124  (5  Sim.  102). 
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of  the  late  Vicb-Chancbllor  of  England  in  Phillips  v.  Everard  {}), 
mentioned  at  the  conclusion  of  the  argument  by  Mr.  Shapter  as 
amicus  curia.  I  felt  considerable  difficulty  in  compelling  an  executor 
to  enter  into  personal  covenants  respecting  the  testator's  estate  to 
do  that  which  the  law  would  throw  an  obligation  upon  him  to  do  if 
the  testator  had  entered  into  a  similar  covenant.  The  case  cited, 
however,  was  argued  on  both  sides,  the  same  points  were  taken 
which  have  been  raised  in  this  case,  and  the  late  Yice-Chancellob 
OF  England  made  a  decree  directing  a  lease  to  be  made  to  the 
plaintiffs  and  executed  by  the  executors,  and  that  decree  was 
acquiesced  in  by  the  parties.  I  am  surprised  to  find  that,  although 
the  author  of  the  Treatise  on  the  Law  relating  to  Vendors  and 
Purchasers  was  counsel  in  the  cause,  the  case  is  not  mentioned  in 
the  latest  edition  of  that  work.  In  Bythewood's  Conveyancing,  it 
is  only  referred  to  upon  another  point,  and  I  do  not  find  that  this 
part  of  the  decision  is  mentioned  in  any  treatise.  But  the  case  has 
stood  for  a  long  time  imreversed,  and  it  would  not  be  right  for  me 
now,  whatever  doubt  I  might  otherwise  have  entertained,  to  refuse 
to  follow  it. 

With  respect  to  costs,  they  have  arisen  in  this  case  from  the 
course  taken  by  the  defendants  objecting  to  enter  into  any  covenants 
whatever ;  they  must  pay  costs  as  executors.  That  is  the  proper 
way  to  word  the  decree.  It  was  impossible  for  them  to  settle  this 
matter  without  coming  to  the  Court.  The  case  is  so  novel  that  they 
could  not  in  any  other  way  obtain  a  proper  indemnity,  which  this 
Court  can  give  them,  by  settling  the  form  of  the  covenant.  The 
difficulty  as  to  a  personal  indemnity  is  great,  but  the  Court  will 
take  care  that  the  lease  is  so  framed  that  no  personal  liability  shall 
be  incurred  by  the  executors.  The  ^decree  must  be  in  the  same 
form  as  that  in  Phillips  v.  Everard  (i).  If  the  lease  were  a 
beneficial  lease  claimed  by  the  executors  that  would  be  a  different 
case,  and  they  must  then  enter  into  full  covenants.  The  lease 
must  be  ordered  to  be  settled  in  chambers  if  the  parties  differ. 


Stephens 

a, 

HOTHAM. 
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WEBB  V.  BTNG. 

(1  Kay  &  J.  580—596  ;  S.  C.  1  Jur.  N.  a  696.) 
A  devise,  in  1844,  of  **  all  my  Quendon  Hall  estates  in  Essex.*' 
The  testatrix,  at  the  date  of  her  will  and  at  her  death,  had  a  mansion 
called  Quendon  Hall,  and  land  around  it,  and  also  other  detached  farms  in 
Essex.    There  was  no  parish  of  Quendon  Hall,  nor  was  the  term  **  Quendon 

(1)  35  B.  B.  124  (5  Sim.  102). 


1865. 
Jvne  26, 29. 

Wood,  V.-C. 
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Webb  'HaHl  estates"  a  recognised  appellation  of  any  particulaT  property:  Held, 

g^Q  that  extrinsic  evidence  was  admissible  to  show  what  estates  the  testatrix 

understood  to  be  comprised  in  that  description. 

For  this  purpose,  old  account  books,  in  the  handwriting  of  the  testatrix, — 
one  containing  "  an  account  of  timber  cut  down  on  the  Quendon  estate," 
and  a  paper  headed  "  1844 :  Quendon  Hall  Farms,"  written  by  the  testatrix 
at  about  the  date  of  her  will, — ^were  received  in  evidence. 

Evidence  was  also  admitted  to  prove  that  much  of  the  property  had  been 
derived  by  the  executrix  tmder  the  will  of  a  relative,  who  had  appended  to 
her  gift  a  direction  that  her  devisee  should  assume  the  name  and  arms  of 
Oranmer,  particularly  as  the  testatrix  in  this  cause  had  annexed  a  like 
condition  to  the  above-mentioned  devise. 

Estates  acquired  by  the  testatrix  after  the  date  of  her  will,  although  she 
had  contracted  to  purchase  some  of  them  before  that  time,  were  held  not 
to  pass  thereby  (1). 

Anne  Granmbb,  late  of  Quendon  Hall,  in  the  county  of  Essex, 
widow,  made  her  will  in  her  own  hand-writing,  dated  in  October, 
1844,  which,  so  far  as  material,  was  as  follows : 

"  I  give  to  my  brother,  Henry  Webb,  my  farm,  called  Collins,  in 
Aythorp  Roothing,  and  High  Easter,  and  my  two  houses  in  Golden 
Square,  St.  James's,  for  his  life;  but,  if  he  does  not  marry  and 
leave  children,  then  to  go  with  my  estate.  I  charge  my  personal 
property  with  100/.  a  year  to  each  of  my  sisters,  Mrs.  Elizabeth 
Birch,  and  Mary  Webb,  for  their  life,  to  be  paid  half-yearly,  and 
also  to  Mrs.  Webb,  my  brother's  widow,  100/.  a  year  for  her  life, 
from  the  dividends  in  my  Three  per  cent.  Consolidated  Bank 
[  *5Si  ]  ♦Annuities.  I  give  to  my  great  nephew,  Henry  Webb  Byng,  the 
livings  of  Quendon  and  Chickney,  should  he  like  the  profession,  and 
be  qualified  for  them,  or  to  William  Cranmer  Byng.  I  give  to 
George  Mounsey  Gray,  Esquire,  the  two  houses  left  me  by  my  dear 
husband,  next  each  other,  in  Wardour  Street  and  Peter's  Street, 
St.  James'.  I  give  in  trust  to  my  executors  for  my  niece,  Mary 
Anne  Byng,  and  her  children,  all  my  Quendon  Hall  estates  in  Essex, 
provided  she  takes  the  name  of  Cranmer,  and  arms,  and  her 
children,  with  my  mansion  house,  furniture,  plate,  books,  linen, 
&c.  Archbishop  Cranmer's  portrait,  by  Holbein,  the  Indian  cabinet 
in  drawing  [room],' and  striking  watch,  and  my  diamond  earrings 
and  pins,  as  heir-looms  with  my  estate.  I  also  give  to  my  niece, 
Mary  Anne  Byng,  my  fee  farm  rent,  Northborne  Court,  near  Deal, 
Kent,  and  my  Snow  Hill  property,  London,  of  which  I  have  only 
one-third,  if  I  have  not  disposed  of  it,  which  I  wish  to  do."  The 
said  testatrix  then  gave  a  legacy  of  100/.  to  the  Essex  Clergy 

(1)  But  if  they  had  clearly  been      L.  E.  11  Eq.  at  p.  654,  40  L.  J.  Oh. 
additions  to  the  property  devised  they      302,  24  L.  T.  536.— 0.  A.  S. 
might  have  passed :  Castle  v.  Fox  ( 1 87 1 ) 
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Charity,  and  several  other  pecaniary  legacies,  and  to  the  poor  of  the  webb 
parish  of  Qaendon  201.,  to  be  divided  among  them,  and  to  the  poor  ^^^^ 
of  the  parish  of  Ghickney  101.,  and  the  will  proceeded  as  follows : 
"I  request  my  brother,  Henry  Webb,  Esquire,  will  act  as  my 
executor,  and  Mr.  John  Windus  to  assist  him,  and  hope  they  will 
accept  200Z.  each  for  any  trouble  they  may  have.  I  give  to  Henry 
Byng,  Esquire,  my  niece's  husband,  &00L,  from  my  Three  per  cent. 
Bank  Consols,  and  to  my  godson,  William  Cranmer  Byng,  5002., 
and  also  the  rest,  residue,  and  remainder  of  my  real  estate,  and  my 
personal  property,  of  what  nature  or  kind  soever,  not  having  been 
before  by  me  given  or  bequeathed,  unto  my  niece,  Mary  Anne  Byng, 
her  heirs  and  assigns  for  ever." 

The  testatrix  died  in  June,  1858. 

The  suit  was  for  administration ;  and  the  question  which  now 
arose,  and  was  adjourned  from  chambers  into  Court,   *was  what       [  •682  ] 
passed  by  the  devise  of  "  all  my  Quendon  Hall  estates  in  Essex." 

There  was  no  parish  of  Quendon  Hall,  nor  any  property  commonly 
known  by  the  name  of  Quendon  Hall  estates.  The  testatrix,  at  the 
date  of  her  will,  and  at  her  death,  had  a  house  in  Essex,  called 
Quendon  Hall,  with  a  park  and  other  lands  immediately  surrounding 
it.  She  had  also  at  the  same  times  certain  other  detached  farms  in 
Essex,  situated  in  different  parishes,  of  which  the  most  important 
were  the  Chickney  Hall  Farm,  and  Collins  Farm,  mentioned  in  her 
will.  She  had  also  the  manors  of  Quendon  and  Chickney.  All  this 
property  was  derived  by  the  testatrix  under  the  will  of  Martha 
Cranmer,  her  cousin,  who  devised  it  to  her,  and  declared  by  the 
same  will  her  desire  that  the  testatrix,  whose  name  was  previously 
Anne  Webb,  should  assume  the  name  of  Cranmer. 

The  testatrix  had  at  the  same  times  other  lands  in  Chickney, 
Bickling,  Thaxted,  Ugley,  and  Newport,  in  Essex,  which  she  had 
acquired  by  purchase.  She  had  also  at  the  date  of  her  will,  and  at 
her  death,  some  houses  in  London,  and  a  fee  farm  rent  issuing  out 
of  certain  hereditaments  at  Northborne  Court,  Kent. 

After  the  date  of  her  will,  the  testatrix  purchased  "The  Views," 
which  she  had  contracted  to  buy  before  the  date  of  her  will,  and 
also  other  small  properties,  all  in  Essex,  and  one  of  which  was 
situated  in  the  parish  of  Quendon. 

Evidence  was  adduced  to  show  that  the  rents  of  the  Essex 
property,  except  Collins  Farm,  were  generally  collected  at  audits  held 
in  Quendon  ;  and  that  at  these  the  tenant  of  Chickney  Hall  Farm, 
which  was  the  most  distant  of  the  detached  farms,  usually  attended. 
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Webb 

V. 

Btng, 
[  •583  ] 


Old  rent  books  found  among  the  papers  of  the  testatrix  were 
given  in  evidence,  particularly  one  containing  accounts  from  1811  to 
1850,  which  were  all  in  the  handwriting  of  *the  testatrix ;  and  one 
of  the  first  items  in  which  was  intitled  "  An  account  of  timber  cut 
down  on  the  Quendon  estate  for  Mrs.  Martha  Oranmer,"  which, 
under  date  of  July,  1812,  contained  the  item,  "Beceived  of 
William  Perring,  for  underwood,  sold  in  Holyland  Wood,  Chickney, 
deducting  expenses,  51.  19s.  9d. — SOI.  9d."  The  water  mark  in  the 
paper  of  this  book  was  dated  1814,  and  it  appeared  to  have  been 
copied  partly  from  another  still  older  rent  book,  which  was  exhibited. 

A  paper  was  also  produced  from  the  same  custody^  which  was  in 
the  handwriting  of  the  testatrix,  and  was  as  follows : 


"  1844,  QuBNDON  Hall  Farms. 


and 


High 


'  Chickney  Hall  Farm,  part  in  Broxted 
Quendon  Farm    .... 
Colling    Farm,  Aythrop,    Koothing, 

Easter 

Markings  Farm,  now  Charles  Belsham 

Spring  Gate,  Chipperfields  . 

Dairy  Green  Farm,  Bichard  Battle 

Lawkin  Farm,  Sickling 

Quendon  Mill  and  House 

Mrs.  Pitsford's  house  and  land,  Newport 

Mrs.  Parrott's,  Newport 

Parrott,  Newport 
Frederick  Miller,  Newport    . 
Peter  HoUingsworth,  New  Cottage,  Newport 
Mrs.  Smith,  for  six  acres  of  land,  Widdington 
Great  tithes,  Newport,  about 
Mrs.  Patmore,  a  widow,  in  Ugley 
Two  cottages,  Quendon         .... 
Six  cottages  together,  at  Newport,  about 
Fee  farm  rent,  Northbome  Court,  Kent 
Mr.  A.  Beckett's   house    in  Golden   Square,  St, 

James's 

House  in  Golden  Square,  Mr.  Wood     . 
Snow  Hill  property  (one-third  thereof)  about 
Puzey's,  Wardour  Street,  about    . 


PER  YEAR. 

£  8.    d. 

400  0    0 

200  0    0 

65  0    0 

166  0    0 


40 
107 


0  0 

0  0 

39     0  0 

85     0  0 

11  11  0 

12  0  0 
0  0 
6  0 
0  0 
0  0 


7 
6 
6 
6 


200    0    0 

7  10    0 

8  0 
24    0 


0 
0 


85  4  10 

120  0    0 

100  0    0 

100  0    0 

100  0    0 


dei,795  11  10  " 
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All  these  properties  except  the  last  five  were  situated  in  Essex.  Webb 

V. 

Mr.  RoU,  Q.C.  and  Mr.  G.  L.  Russell,  for    the    children  of       j.  gg^  * 
Mary  Anne  Byng : 

The  testatrix  had  no  property  generally  known  as  the  Quendon 
Hall  estates,  therefore  the  use  of  that  expression  in  this  will,  which 
was  written  by  herself,  must  refer  to  some  ideal  distinction  of  her 
own  making.  The  addition  of  the  words  ''in  Essex"  seems  to 
show  that  she  treated  property  out  of  Essex  as  part  of  her  Quendon 
Hall  estates. 

(Vice-Ghancellob  :  Or  that  she  had  other  property  in  Essex 
which  she  did  not  include  in  the  name  Quendon  Hall  estates.) 

Then  the  words  "  in  Essex  "  would  have  been  unnecessary.  The 
reversion  of  Collins  Farm,  subject  to  the  life  estate  given  to  Henry 
Webb,  passes  by  the  gift  to  us,  by  force  of  the  word  "  estate." 

The  external  evidence  adduced  in  this  case  shows  plainly,  that 
all  her  property  in  Essex  was  intended  to  pass  by  this  gift; 
and  such  evidence  is  clearly  admissible :  QoodtiUe  d.  Radford  v. 
Southern  (i),  Druce  v.  Denison  (2),  Doe  d.  Beach  v.  The  Earl  of 
Jersey  (3).  Even  the  estates  in  Essex  acquired  after  the  date  of  the 
will  will  pass  by  force  of  ss.  24  and  26  of  1  Vict.  c.  26 :  Doe  d. 
York  V.  Walker  (4),  Douglas  v.  Douglas  (5). 

Mr.  Headlam,  Q.G.,  and  Mr.  Thring  for  the  heir,  contended 
that  the  devise  must  be  confined  to  that  part  of  the  property  of  the 
testatrix  which  lay  immediately  round  Quendon  Hall. 

Mr.  Karslake  for  other  parties.  [  585  ] 

Mr.  Rolt,  Q.C,  in  reply. 

The  Vicb-Chanobllob  reserved  judgment. 

Viob-Chancbllob  Sib  W.  Paob  Wood:  June 29, 

In  this  case,  the  question  which  arises  upon  an  inquiry  at 
chambers  is,  what  passed  under  this  devise  in  the  will  of  the 
testatrix  in  the  cause,  "  I  give  in  trust  to  my  executors,  for  my 
niece  Mary  Anne  Byng,  and  her  children,  all  my  Quendon  Hall 
estates  in  Essex,  provided   she  takes  the  name  of  Cranmer  and 

(1)  14  B.  B.  435  (1  M.  &  8.  298).      (4)  67  E.  E.  427  (12  M.  &  W.  591). 

(2)  54  E.  E.  173.  n.  (6  Vea.  385).       (5)  101  E.  B.  677  (Kay,  400). 

(3)  19  E.  E.  380  (1  B.  &  Aid.  550). 
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Wbbb       arms,  and  her  children,  with  my  mansion  house,  furniture,  plate, 

BkJo.        books,  linen,  &c.,  Archbishop  Cranmer's  portrait  by  Holbein,  the 

India  cabinet  in  drawing  room,  and  striking  watch,  and  my  diamond 

earrings  and  pins,  as  heir-looms,  with  my  estate,"  the  words^  to  be 

interpreted  being  ''  all  my  Quendon  Hall  estates  in  Essex." 

The  law  has  become  so  settled  by  numerous  decisions,  as  to 
how  far  external  evidence  is  admissible,  and  what  that  species  of 
evidence  must  be,  that  I  need  only  sum  up  what  appears  to  be  the 
result  of  the  authorities.    Of  course  in  interpreting  any  instrument 
which  purports  to  deal  with  property,  some  extrinsic  information 
is  necessary,  in  order  to  make  the  words,  which  are  but  signs,  fit 
the  external  things   to  which  those  signs  are  appropriate.     In 
reality,   external    information   is  requisite    in    construing    every 
instrument ;  but  when  any  subject  is  thus  discovered,  which  not 
only  is  within  the  words  of  the  instrument,  according  to  their 
natural  construction,  but  exhausts  the  whole  of  those  words,  then 
the  investigation  must  stop ;  you  are  bound  to  take  the  interpreta- 
f  *586  ]      tion  which  entirely  exhausts  the  whole  of  the  ^series  of  expressions 
used  by  the  testator,  and  are  not  permitted  to  go  any  further.     To 
that  extent,  the  Court  is  always  at  liberty  to  go,  in  interpreting  a 
will ;  in  other  words,  I  am  to  place  myself  in  the  position  of  the 
testator,  with  the  knowledge  of  all  the  facts  with  which  he  was 
acquainted ;  but  I  am  not,  in  the  course  of  interpretation,  to  intro- 
duce any  evidence  whatever  of  what  were  the  intentions  of  the 
testator,   as  contrasted  with,   or  extending,  or    contracting    the 
language  which  he  has  used.    Therefore,  when  I  find  such  a 
description  as  *'  my  estates,"  without  the  word  *'  all,"  in  the  parish 
of  A.,  and  I  learn  that  there  are  two  estates  in  the  parish  of  A., 
both  of  which  correspond  with  the  devise,  they  will  pass :  they  do 
not  however  exhaust  the  words  of  the  gift,  there  may  be  a  third 
estate ;  but  as  soon  as  I  have  ascertained  all  the  estates  which  the 
testator  had  in  the  parish  of  A.,  then  his  own  language  has  drawn 
the  boundary  as  strictly  as  if  I  had  a  map  designating  the  parish, 
and  designating  the  property  therein  comprised,  and  I  cannot  take 
one  step  beyond  the  limit  which  he  has  prescribed.    Where  a 
testator  uses  language  which  in  itself  is  not  thus  definite,  but  is  to 
a  certain  extent  popular,  and  does  not  point  out  the  subject  referred 
to  by  any  strict  boundary,  then  again  of  course  I  have  to  apply 
the  knowledge  I  may  acquire  from  extrinsic  circumstances  to  the 
interpretation  of  the  words  he  has  used  in  his  will;  and  when 
I  arrive  at  anything  which  completely  exhausts  the  whole  of  those 
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words,  then,  and  not  till  then,  am  I  restricted  in  my  inquiry  and       Webb 
examination  into  extrinsic  circumstances.  Btno. 

Now  the  cases  have  gone  to  a  great  refinement  in  one  parti- 
cular instance.  I  allude  to  Doe  v.  Chichester  (l)  and  Doe  v.  Lord 
Jersey  (2).  Lord  St.  Leonards  says,  that  the  only  way  in  which 
the  decision  in  Doe  y.  Chichester  can  be  properly  supported  is  this — 
that  all  the  parties  agreed  that  the  words,  ''  my  estate  of  Ashton  " 
meant  "  my  estate  at  Ashton."  *Whether  that  is  correct  or  not  [  *W7  ] 
may  possibly  be  even  now  a  subject  of  question ;  but  if  every  one 
agreed  that  the  estate  of  Ashton  meant  the  estate  at  Ashton  it  was 
brought  within  the  ordinary  case  of  an  estate  defined  within  the 
limited  boundary  of  a  parish,  and  accordingly  all  further  evidence 
was  excluded.  In  Doe  v.  Lord  Jersey,  on  the  other  hand,  where  the 
subject  was  described  as  ''  my  Briton  Ferry  estate,"  there  was  a 
parish  of  Briton  Ferry,  but  the  gift  was  held  not  to  be  confined  to 
estates  in  the  parish  of  Briton  Ferry.  Although  we  have  not  the 
ultimate  decision  which  was  arrived  at  in  the  matter,  we  have 
enough  to  show  that  evidence  was  admitted,  and  in  the  opinion  of 
the  Judges  justly  and  properly  admitted,  to  prove  that,  under  the 
term  Briton  Ferry  estate,  the  testator  was  describing  an  estate  that 
had  acquired  or  might  have  acquired  that  name,  or,  at  all  events, 
that  it  was  considered  to  be  open  to  evidence  to  show  that  there 
was  an  estate  which  had  acquired  that  name,  and  that  when  he 
used  the  words  **  Briton  Ferry  estate  "  the  question  of  parcel  or 
no  parcel,  or  what  was  comprised  in  the  whole  of  that  general 
designation,  was  a  question  to  be  determined  by  a  jury,  or,  in  other 
words,  was  open  to  extrinsic  evidence.  Every  one  of  the  Judges 
appears  to  have  been  of  that  opinion.  Lord  Tentbrdbn  delivered 
the  opinion  of  the  ten  Judges,  saying,  that  the  words  **  all  my 
Briton  Ferry  estate"  denoted  the  property  or  estate  which  was 
known  by  the  testatrix  by  the  name  of  her  Briton  Ferry  estate, 
and  not  an  estate  locally  situate  in  the  parish  or  township  of  Briton 
Ferry ;  and  that,  consequently,  a  question  arising  upon  any  par- 
ticular tenement  was  properly  a  question  of  parcel  or  no  parcel ; 
and  therefore  they  thought  the  several  matters  offered  to  be  proved 
and  given  in  evidence  on  the  part  of  the  defendant  were  admissible. 
They  subsequently  held,  that  the  finding  of  the  jury  did  not  show 
that  any  estate  was  known  to  the  testatrix  by  that  name.  Of 
course  its  being  known  in  any  other  manner  was  a  matter  imma- 
terial. ^What  you  want  to  know  is,  what  the  testatrix  intended  in  [  *588  ] 
(1)  16  B.  B.  32  (4  Dow,  65].  (2)  19  B.  B.  380  (3  B.  &  C.  870). 
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Webb  her  vocabulary,  when  she  used  the  particular  designation  "my 
Btng.  Briton  Ferry  estate."  The  jury  having  found  that  it  had  been 
known  for  forty  or  fifty  years  by  that  title,  the  Court  held  that 
there  was  nothing  to  show  that  that  designation  might  not  have 
terminated  long  before  the  testatrix  was  acquainted  with  it ;  and 
there  was  nothing  to  connect  it  with  the  testatrix,  or  to  show  that 
she  intended  by  those  words  to  pass  the  property. 

There  is  another  case  which  is  more  singularly  applicable  to  this 
than  the  Briton  Ferry  case,  and  which  illustrates  very  well  the 
principle :  I  refer  to  Okeden  v.  Clifden,  before  Lord  Eldon  (l).  It 
was  in  many  respects  a  very  remarkable  case.  The  testator  there 
had  certain  property  in  England  proper.  He  had  a  large  estate  in 
Wales,  in  the  county  of  Carmarthen,  and  he  had  also  Irish  estates ; 
and  he  devised  by  his  will  every  estate,  describing  them  all  by 
name,  that  he  had  in  England  proper,  in  this  way:  All  his 
property  and  so  forth,  "  freehold,  leasehold,  or  copyhold,  situate  in 
the  several  parishes  of  Monckton,  Combe,  Lyncombe,  and  Wide- 
combe,  and  Walcot,  and  also  in  the  city  of  Bath."  That  included 
everything  he  had  in  England  proper.  He  added  these  words,  "  or 
elsewhere  in  the  kingdom  of.  England."  The  question  was,  whether 
or  not  evidence  was  admissible  to  show  that  the  Carmarthen  estates 
either  did  or  did  not  pass.  The  suit  was  for  specific  performance, 
and  the  Court  must  of  course  be  without  doubt  upon  the  ques- 
tion of  title,  to  enable  it  to  make  a  decree.  Lord  Eldon  said, 
that  the  purchaser,  having  purchased  the  Carmarthen  estate  under 
that  devise,  could  not  be  held  to  his  purchase ;  and  the  reasons  he 
gave  are  these :  "  To  say  the  least,  the  words  *  or  elsewhere  in  the 
[*689]  kingdom  of  England'  are  ambiguous;  they  may  mean  *merely 
what  is  in  England,  strictly  speaking,  and  not  in  Wales,  as  another 
component  part  of  the  kingdom ;  and  the  more  so,  that  the  words 
which  the  testator  has  used  are  words  which  in  strict  law  have  no 
correct  sense ;  for  at  the  date  of  the  will  there  was  no  kingdom  of 
England."  It  was  argued  strongly  that  the  words  were  not  open 
to  evidence,  because  it  was  stated  that  the  kingdom  of  England 
was  very  definite,  that  it  included  Wales,  and  that,  therefore  no 
evidence  could  be  admitted,  any  more  than  if  it  had  been  a 
devise  of  property  in  a  given  county.  He  observed,  there  was 
no  kingdom  of  England  at  the  date  of  the  will,  the  *'  kingdom  of 
Great  Britain"  at  the  time  of  Queen  Anne  having  merged  the 
smaller  title;   and  then  he  continued,  ''When  we  recollect  what 

(1)  2  Bubs.  309. 


VOL.  cm.]         1865.    CH.    1  KAY  &  J.  589—590.  257 

passed  in  the  House  of  Lords  relative  to  lands  in  Brecon,  where  it  Webb 
was  foand,  that,  in  the  accoants  of  what  was  called  the  Briton  btno. 
Ferry  estate,  which  was  mentioned  as  situate  in  a  certain  Welsh 
county,  were  comprised  the  accounts  not  only  of  the  estate  situated 
in  that  county,  but  also  of  certain  lands  in  an  adjacent  Welsh 
county,  and  the  Judges  were  of  opinion  that  that  evidence  was 
proper  to  be  received,  we  cannot  but  see  that  a  great  deal  of 
evidence  may  be  given  as  to  this  will  which  may  show  either  the 
one  way  or  the  other  what  the  testator  meant  should  pass  under 
the  description  of  his  estates  in  England."  Then  comes  this 
passage,  which  has  considerable  application  to  the  present  case : 
''  Suppose  that  there  were  accounts  of  his  English  estates,  and  that 
those  accounts  did  not  include  his  Welsh  property,  that  fact,  if 
known  to  the  testator^  would  be  material  evidence  on  one  side.  If, 
again,  accounts  described  as  accounts  of  his  English  estates  did 
include  the  Welsh  estates,  that  circumstance  would  be  material  the 
other  way.'*  Lord  Eldon  speaks,  therefore,  of  the  production  of 
accounts  describing  the  property  as  under  a  particular  designation, 
and  considers,  that,  whether  they  did  or  did  not  include  it,  they 
would  be  important  evidence  upon  the  subject  in  question. 

Now  that  being  the  state  of  the  law,  I  find  the  testatrix's  [590] 
designation  of  the  property  in  this  case  is  one  which  has  no  proper 
limitation  by  metes  or  bounds ;  there  is  no  description  of  property 
in  a  parish,  the  only  boundary  being  her  "  estates  in  Essex."  It  is 
**  all  my  Quendon  Hall  estates,  in  Essex."  The  "  Quendon  Hall 
estates,"  like  the  ''  Briton  Ferry  estate,"  a  fortiori,  is  a  description 
of  an  estate  known  by  that  name.  "  Briton  Ferry  estate  "  might 
have  been  contended  before  the  decision  to  mean  an  estate  in  the 
parish  of  that  name;  but  "  Quendon  Hall  estate "  could  not  be  so 
construed,  because  there  is  no  parish  of  Quendon  Hall.  Then 
I  have  to  look  out  of  the  will  to  see  what  were  the  extrinsic 
subjects  which  might  be  gathered  together  under  this  description 
of  Quendon  Hall  estates;  and  if  there  were  no  evidence  dehors 
the  will  beyond  this,  that  there  was  an  old  manor  house  called 
*'  Quendon  Hall,"  and  certain  estates  held  adjacent  to  and  around 
that  manor  house,  I  apprehend  that  probably  the  first  limita- 
tion I  must  put,  would  be  to  say,  that,  in  the  absence  of  other 
evidence,  I  must  not  go  beyond  the  manor  hall  estates.  But  I  am 
not  precluded  from  looking  into  further  evidence,  as  in  the  Briton 
Ferry  case,  to  see  whether  the  testatrix  meant  anything  more  by 
this  description. 

B.R. — ^voL.  cm.  17 
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Webb  When  I  get  to  the  farther  facts,  they  are  these:  this  ladj 

Brao.  acquired  considerable  property,  consisting  of  two  old  manor  houses, 
the  one  Quendon  Hall  and  the  other  Chickney  Hall,  and  estates 
connected  with  each,  under  the  will  of  Martha  Granmer.  Martha 
Cranmer,  it  is  stated,  acquired  it  as  freehold  property,  but  whether 
that  was  so  or  not  it  is  not  material  to  inquire ;  and  she  devised 
the  whole  of  the  property  to  the  present  testatrix,  imposing  a  con- 
dition in  respect  of  the  whole  of  the  property,  that  she  should  take 
the  name  and  arms  of  Granmer.  In  Martha  Granmer's  will,  how- 
ever, the  property  is  not  described  as  the  Quendon  Hall  estates, 
[  *59i  ]  but  her  will  describes  the  estates  *as  at  Quendon  and  the  other 
parishes,  and  then  goes  on  to  describe  the  other  property.  This 
lady,  after  the  death  of  Martha  Granmer,  married,  and  made  a 
settlement,  and  subsequently  a  re-settlement,  of  the  property.  I 
merely  mention  these  facts  to  dispose  of  them.  I  do  not  think  any- 
thing material  turns  upon  them.  As  far  as  they  go,  it  is  negative 
evidence  against  the  contention  on  the  part  of  the  devisees,  because 
the  property  is  not  there  described  as  the  Quendon  Hall  estates, 
and  there  is  nothing  that  assists  that  view  in  that  part  of  the  case. 

But  there  is  another  document  which  is  of  importance,  and 
which  must  have  been  made  soon  after  the  lady  came  into 
possession  of  the  property.  This  is  an  old  account  book;  the 
water  mark  upon  the  paper  is  ''  1814,"  and  the  first  entries  are 
dated  1811, which  was  in  the  lifetime  of  Martha  Granmer;  and  this 
would  seem  to  imply,  that  the  testatrix  might  either  have  copied 
the  book  herself  entirely,  or  that  she  might  herself  have  gathered 
the  facts  out  of  some  other  document,  and  then  put  her  own 
heading ;  but  I  think  that  either  view  of  the  case  will  lead  to  the 
same  result.  She  has  headed  it,  "  An  account  of  the  Timber  on  the 
Quendon  Estate."  It  does  not  signify  whether  she  copied  that  from 
another  document,  or  not.  If  she  copied  it  from  another  document, 
it  would  show  that  other  parties  had  given  the  name  "  Quendon 
estate  "  to  the  property  from  which  the  timber  was  produced.  If 
she  made  it  out  herself,  it  shows  that  she  gave  it  that  name.  How- 
ever that  was,  it  is  immaterial,  as  it  proves  that  she  knew  it  by 
that  name.  This  account  of  the  timber  on  the  Quendon  estate, 
includes  timber  on  a  part  of  Ghickney.  Now  Ghickney  was  the 
only  other  important  portion  of  this  property  which  came  from 
Martha  Cranmer.  There  was  an  old  manor  house  there ;  but  as 
far  as  I  have  gathered  from  the  evidence,  it  was  never  occupied  by 
any  branch  of  the  family.    The  family  always  resided  at  Quendon 
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Hall,  and  Ghickney  *Hall  was  let  to  a  farmer.  If  there  were  no  Wbbb 
other  evidence  than  that,  Quendon  Hall  would  ptimd  facie  be  the  btno. 
limit ;  but  I  now  find  that  property  in  Chickney  was  treated  by  the  [  *592  ] 
testatrix  as  a  part  of  the  Quendon  estate;  and,  then,  proceeding 
so  far,  I  must  arrive  at  what  is  scarcely  a  violent  conclusion, 
namely,  that  she  designated  as  the  Quendon  estate  the  whole 
Chickney  property.  Since  she  included  that  property  with  her 
Quendon  estate,  and  imposed  by  her  will  upon  those  to  whom  she 
gave  this  property,  whatever  it  be,  by  the  name  of  the  "  Quendon  Hall 
estates  "  in  the  plural,  the  condition  which  was  imposed  upon  her 
by  the  will  of  her  relative  when  she  took  that  property  from  her, 
and  the  Ghickney  property  is,  after  Quendon  Hall,  the  chief 
property  devised  by  that  will,  I  conclude  that  at  least  she 
intended  the  whole  of  Martha  Granmer's  property  which  was 
acquired  by  her,  to  pass  under  this  designation  of  the  "  Quendon 
Hall  estates." 

There  is  a  subsequent  document,  which  I  think  is  of  great 
importance  in  the  case.  It  is  a  document  in  the  handwriting  of 
the  testatrix,  dated  1844,  which  is  the  date  of  her  will;  and 
although  the  more  exact  date  of  it  is  not  fixed,  it  must  have  been 
after  August,  1844,  at  which  time  a  Mrs.  Hassell,  who  is  men- 
tioned in  the  instrument  as  a  tenant,  first  came  into  the  tenancy, 
and  the  will  of  the  testatrix  is  dated  in  October,  1844.  It  was 
therefore,  either  very  recently  before  the  will,  or  at  all  events 
immediately  after  it.  If  it  was  immediately  after  the  will,  I 
apprehend  it  is  scarcely  open  to  the  observation  which  was  made 
by  the  Judges  in  Doe  v.  Lord  Jersey  (i),  that  the  property  might 
have  acquired  the  name,  either  before,  at  some  distant  period  of 
which  the  testatrix  knew  nothing,  or  after  her  will  was  made.  If 
the  designation  was  given  by  the  testatrix  in  that  short  space  of 
time,  before  or  after  the  date  of  her  will,  I  think  the  *Gourt  must  [  *593  ] 
come  to  the  conclusion  that  the  estate  could  not  have  acquired  the 
name  within  the  two  months  which  intervened  between  the  date  of 
this  document  and  the  making  of  the  will,  but  I  must  conclude  that 
it  was  a  name  that  she  was  well  acquainted  with  at  the  date  of  her 
will.  Now,  the  instrument  itself  is  headed,  **  1844,  Quendon  Hall 
Farms/'  under  which  a  line  is  drawn.  She  begins  with  Ghickney 
Hall  Farm,  which  is  a  great  farm  independent  of  the  Quendon 
Hall  Farm.  It  is  impossible  therefore,  seeing  an  instrument 
headed  Quendon  Hall  Farms,  and  the  first  farm  being  Chickney 
(1)  19  B.  £.  360  (3  B.  &  C.  670). 

17— e 
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Webb  Hall  Farm,  to  have  the  slightest  doubt  that  she  had  applied  to  the 
Btoo.  Chickney  property,  which  is  the  large  bulk  of  the  out-lying  property, 
the  designation  of  her  Quendon  Hall  property.  That  is  the  first 
that  is  mentioned.  There  could  not  have  been  any  error  or  mis- 
take. Then  it  goes  on  to  describe  property  in  Quendon  and  several 
other  parishes,  the  bulk  of  it  being  derived  from  Mrs.  Martha 
Cranmer,  but  including  property,  some  small  portions  of  which 
were  bought  by  the  husband  of  the  testatrix  or  by  herself.  It  is 
important  to  observe  that  the  last  item  but  one  in  this  statement, 
preceding  the  mention  of  property  not  in  the  county  of  Essex,  but 
entirely  different  property,  is  "Two  cottages,  Quendon,"  Chickney 
parish  being  first  named,  and  then  Quendon  Farm,  and  a  number 
of  other  farms,  these  two  cottages  being  the  last  item  but  one,  and 
then  six  cottages  at  Newport,  which  is  one  of  the  parishes  in  Essex 
mentioned  in  the  intermediate  descriptions.  Then  the  following 
property  is  mentioned:  "Fee  farm  rent,  Northborne  Court, 
Kent ;  Mr.  A'Beckett*s  house  in  Golden  Square,  St.  James* ; 
house  in  Golden  Square,  Mr.  Wood ;  Snow  Hill  property ; 
Puzey's,  Wardour  Street."  All  the  income  of  these  properties  is 
cast  up  together,  and  all  come  under  the  head  of  Quendon  Hall 
Farms.  I  cannot  possibly  follow  the  argument  which  was  adduced 
to  make  me  interpret  this  as  being  a  fanciful  designation,  which 
the  testatrix  had  given  to  all  her  London  property,  calling  it 
[  •SH  ]  Quendon  Hall  Farms ;  but  I  think  ♦there  is  a  rational  interpre- 
tation of  this  instrument,  which  I  hardly  think  that  would  be — ^I 
say  it  with  respect — which  will  well  make  it  include  all  the  Essex 
property.  The  first  observation  I  make  is  this— that,  after  stop- 
ping at  the  six  cottages  at  Newport  —  and  cottages  may  well  be 
included  under  the  head  of  farming  property,  always  being  a 
portion  of  the  farm  property,  although  not  themselves  farms — 
there  is  no  property  which  can  by  any  license  of  speech  be  called 
a  farm.  The  first  thing  is  a  fee  farm  rent,  which  has  nothing  of 
the  character  of  a  farm,  and  the  rest  is  houses.  Suppose,  instead 
of  finding  fee  farm  rent,  I  had  found  80,000{.  Consols  mentioned 
in  this  list,  could  I  have  supposed  that  she  meant  to  include  that 
in  the  Quendon  Hall  Farms,  although  she  summed  the  income  of 
them  together  under  one  line,  and  included  the  interest  of  her 
Consols  in  the  total?  I  could  not  suppose  she  was  calling  her 
Consols  ''a  farm."  I  should  have  said  she  is  describing  her 
Quendon  Hall  Farms,  and  she  has  thrown  in  the  rest  of  her 
property,  and  it  is  not  less  a  description  of  Quendon  Hall  Farms 
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because  she  has  added  Consols.  So,  I  think,  here  she  has  put  Webb 
these  properties  which  have  strictly  the  character  of  farms  under  b^o. 
one  general  description  of  Quendon  Hall  Farms ;  and  then  she  has 
added  a  fee  farm  rent  and  four  houses  in  London.  She  did  not 
intend  to  call  those  farms ;  but  I  hold,  consistently  with  authority, 
that  this  list  is  distinct  evidence  of  what  the  testatrix  herself  called 
her  Quendon  Hall  property.  I  am  justified  in  saying  that  the 
property  which  she  intended  to  pass  by  that  description  is  that 
which  is  capable  of  coming  within  that  description  in  the  list. 

Then  the  question  was  raised,  whether  the  after-acquired  property 
is  included  in  the  devise,  and  I  cannot  think  that  she  intended  to 
include  that.  A  general  description  of  all  my  estates  in  such  a 
county  would,  of  course,  according  to  the  recent  Wills  Act  and 
late  decisions,  pass  after-acquired  property  in  that  county;  but 
where  the  whole  ^question  in  the  cause  is,  what  is  meant  by  a  [  *595  1 
particular  term,  and  one  can  only  arrive  at  it  by  finding  that  this 
term  is  an  arbitrary  designation,  which  has  acquired  a  certain 
meaning  in  the  mind  of  the  testatrix;  and  I  find  this  property 
which  is  here  enumerated  to  have  been  called  by  her  by  this 
arbitrary  designation,  I  cannot  possibly  extend  that  to  other 
property  to  which  she  has  not  ascribed  the  arbitrary  designa- 
tion, although,  if  I  were  allowed  to  consider  what  she  might 
have  done  if  she  had  been  informed  of  what  she  ought  to  do 
for  that  purpose,  I  should  think  it  probable  that  she  would  have 
added  these  small  properties  which  she  afterwards  acquired,  so  as  to 
allow  them  to  pass  in  the  same  manner  as  the  rest.  But  I  cannot 
find  anything  which  will  pass  them  by  force  of  the  new  Wills  Act. 

I  ought  to  notice  an  argument  on  the  part  of  those  who  opposed 
this  view.  Collins  Farm  is  on  this  list,  and  Collins  Farm  is  given 
specifically  in  the  will.  It  was  suggested  in  argument,  that,  if  she 
had  meant  Collins  Farm,  which  is  in  this  list,  to  be  part  of  her 
Quendon  Hall  estates,  she  would  have  said  in  her  will,  ''  all  the 
rest  of  my  Quendon  Hall  estates."  That  argument  would  perhaps 
have  been  more  just  and  forcible  if  the  devise  of  the  Quendon 
Hall  estates  had  come  immediately  after  the  devise  of  Collins 
Farm,  when  the  thing  was  fresh  in  her  memory.  But  she  gives 
Collins  Farm  in  the  first  instance,  and  then  several  other  properties, 
being  the  properties,  other  than  farms,  mentioned  in  this  very 
document,  and  then  she  proceeds  to  give  **  all  my  Quendon  Hall 
estates."  I  do  not  think,  therefore,  that  this  argument  should 
make  me  reject  the  evidence  afforded  by  the  list.    I  think  that  the 
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devise  in  question  includes  all  the  property  mentioned  in  this 
document  down  to  the  description  of  her  house  in  Kent,  exclusive 
of  Collins  Farm,  which  is  expressly  given. 

I  have  purposely  not  relied  upon  an  argument,  founded  upon 
the  expression  **  falling  into  my  estate,"  used  in  the  *will,  namely, 
that  the  use  of  those  words,  "  falling  into  my  estate,"  means  that 
she  intended  that  Collins  Farm  was  part  of  the  Quendon  Hall 
estate ;  and  that  I  should  read  it  as  if  it  was  ''  shall  fall  into  my 
Quendon  Hall  estate,"  in  order  to  test  what  she  means  by  Quendon 
Hall.  I  leave  that  question  wholly  open  and  untouched,  because 
it  may  come  on  hereafter ;  but  I  think  that  the  argument  is  an 
attempt  to  solve  a  doubt  by  another  devise  admitting  of  doubt 
itself.  As  the  property  called  "  The  Views  "  is  not  mentioned  in 
that  list  I  decide  nothing  as  to  it.  The  estate  in  her  own  occupa- 
tion would  clearly  be  part  of  the  Quendon  Hall  estate;  and  I 
think  also  the  tithes  mentioned  in  the  list,  as  they  were  let  by  her. 
My  decision  now  is  only  that  the  devise  6f  the  Quendon  Hall 
estates  included  all  the  property  in  Essex,  except  "The  Views" 
and  the  property  purchased  after  the  date  of  the  will.  I  do  not 
decide  whether  the  reversion  of  Collins  Farm  passed ;  that  question 
will  arise  hereafter.    I  refer  the  matter  back  to  chambers. 


1855. 
July  2. 

Wood,  V.-C. 

[596] 


DUNN  V.  BOWNAS(l). 

(1  Kay  &  J.  596—602 ;  S.  0.  3  W.  R.  582 ;  25  L.  T.  0.  S.  245.) 

A  bequest  of  4,500^  to  the  mayor  and  corporation  of  Newcastle,  in  trust 
for  the  purpose  of  establishing  a  hospital  for  twelve  poor  widows,  with  a 
monthly  allowance  of  20^.  to  each,  the  surplus  to  be  applied  in  providing  for 
them  coals  and  clothing  annually,  or  any  other  necessary  they  may  require. 
The  above  bequest  to  be  carried  into  effect  at  the  death  of  the  testator's 
sisters,  or  during  their  lives  if  they  should  think  proper,  in  which  case  they 
should  be  allowed  to  name  the  first  inmates:  Held,  that  the  Court  could 
not  execute  this  trust  without  providing  permanently  a  house  for  a  hospital, 
and  therefore  the  gift  was  void. 

Nor  was  the  gift  rendered  valid  by  proof  that  the  testator  was  a  member 
of  the  corporation  of  Newcastle,  and  that  he  knew  the  corporation  had 
been  in  the  habit  of  supplying  land  for  the  purpose  of  establishing  charities 
which  were  endowed  by  like  bequests ;  for  the  will  should  point  specifically 
to  land  already  in  mortmain,  as  that  to  which  the  gift  was  intended  to 
apply,  in  order  to  avoid  the  effect  of  the  statute. 

By  his  will,  dated  in  1882,  James  Archbold,  late  of  Gallowgate, 

in  Newcastle-upon-Tyne,  slater,  gave  and  bequeathed  to  his  sisters 

(1)  The  Mortmain  and  Charitable  since  they  have  no  application  to  the 
Uses  Act,  1891,  r.  7,  lias  deprived  will  of  a  testator  who  has  died  since 
these  cases  of  their  former  importance      tlie  5th  August,  1891. — O.  A.  S. 
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Frances  and  Jane  Archbold,  spinsters, ''  all  my  real  and  personal        Dunk 
property,  subject  to  the  payment  of  my  just  debts,  and  together     bownas. 
with  the  donations  and  legacies  under  mentioned." 

Then  followed  numerous  legacies,  and  among  the  rest  this:  "I  [^97] 
give  and  bequeath  to  the  mayor  and  corporation  of  Newcastle-upon- 
Tyne  4,500/.,  in  trust,  for  the  purpose  of  establishing  an  hospitial 
for  twelve  poor  widows,  with  a  monthly  allowance  of  twenty  shillings 
to  each,  the  surplus  to  be  applied  in  providing  for  them  coals  and 
clothing  annually,  or  any  other  necessary  they  may  require.  The 
above  bequest  is  to  be  carried  into  effect  at  the  death  of  my  sisters, 
or  during  their  lives  if  they  think  proper ;  in  which  case  they 
shall  be  allowed  to  name  the  first  inmates,  and  the  vacancies  as 
they  may  occur  to  be  filled  up  by  the  corporation." 

The  testator  died  in  January,  1849. 

Evidence  was  given  that  the  testator  was  a  member  of  the 
corporation  of  Newcastle,  and  was  aware  that  the  corporation 
had  in  some  instances  provided  land  for  the  purposes  of  similar 
gifts. 

Mr.  W.  M.  James,  Q.C.,  and  Mr,  Bates,  for  the  executors. 

Mr.  Bolt,  Q.C.,  and  Mr.  Smythe  for  one  of  the  residuary 
legatees.    *    *    * 

Mr.   Headlam,   Q.C.,    and   Mr.    Cairns   for   the   mayor  and       [  ^^^  ] 
corporation  of  Newcastle.    ♦    *    * 

Mr.  Wickens  for  the  Crown.  [  600  ] 

Mr.  Faber  and  Mr.  Hughes  for  other  parties. 

[Having  regard  to  the  change  of  the  law  it  is  thought  unneces- 
sary to  retain  any  report  of  the  arguments,  which  are  sufficiently 
dealt  with  in  the  following  judgment.] 

Vice-Chancbllor  Sir  W.  Page  Wood  : 

I  am  compelled,  though  with  great  reluctance,  to  decide  that  this 
gift  cannot  be  carried  into  effect  consistently  with  the  authorities 
upon  this  subject.  I  have  little  doubt,  that  the  testator  con- 
templated the  probability  of  the  mayor  and  corporation  doing  what 
it  seems  they  had  done  in  similar  cases,  namely,  finding  the  land 
and  house  for  a  hospital ;  and  that  he  directed  on  that  assumption 
the  payments  of  twenty  shillings  a  month  mentioned  in  his  will  to 
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Dunn  be  made.  But  the  question  is,  how  this  Court  ought  to  execute 
BowNAs.  the  charitable  trust  ?  If  I  were  to  hand  the  fund  over  to  the  mayor 
and  corporation,  I  should  not  know,  after  all,  that  they  would 
provide  out  of  their  own  funds  a  proper  hospital.  I  am  called  upon 
to  execute  a  trust  of  4,5002.,  "  for  the  purpose  of  establishing  an 
hospital,"  with  a  direction  that  the  testator's  sisters  should  be 
allowed  to  name  the  first  inmates.  I  think  that  it  is  impossible 
to  deny,  that  under  the' terms  of  such  a  bequest  a  building  must  be 
established  for  the  purposes  of  the  charity. 

In  The  Attomey-Oeneraly.  WiUiams  (l),  where  the  gift  was  for  the 
purpose  of  establishing  a  school,  it  was  held,  that  it  was  not  void ; 
because  a  school  might  be  estabUshed  without  building  or  bringing 
fresh  land  into  mortmain.  Here,  however,  the  purpose  is  to 
establish  a  hospital,  which  can  hardly  be  done  without  having  land 
devoted  to  that  particular  object.  The  rule  in  these  cases  now  is, 
[  *60i  ]  that  the  Court  does  not  say,  a  bequest  of  this  kind  is  void  *as 
a  gift  in  mortmain,  because  the  trustees  may,  under  the  terms 
of  it,  lay  out  money  in  purchasing  land  without  committing  a 
breach  of  trust.  As  I  said  in  Edwards  v.  Hcdl  (2),  the  gift  is  only 
void  where,  from  its  nature,  the  money  must  necessarily  be  laid 
out  in  buying  land  or  for  other  purposes  obnoxious  to  the  law  of 
mortmain.  If  an  option  is  given,  so  that  the  trustees  may  employ 
it  in  other  ways,  the  gift  is  not  void.  That  is  better  stated  in 
Soiresby  v.  Hollins  (a),  and  by  the  Lords  Justices  in  The  Mayor 
of  Faversham  v.  Ryder  (4,).  In  those  cases  there  was  a  clear 
power  to  apply  the  legacies,  which  would  have  been  within  the 
Mortmain  Act;  yet,  as  those  were  not  the  necessary  modes  of 
executing  the  trusts,  the  gifts  were  not  considered  to  be  void :  as 
for  instance,  in  Sorreeby  v.  Hollins^  where  the  words  of  the  trust 
were  **  by  purchase  of  lands  of  inheritance,  or  otherwise." 

The  question  is,  in  what  way  must  the  Court  direct  the  trustees 
to  apply  the  legacy ;  and  the  Court  will  not  direct  the  trustees  to 
lay  it  out  in  bringing  land  into  mortmain,  if  there  be  any.other  mode 
of  employing  it  in  conformity  with  the  trust.  The  Court  may 
then  consider  it  more  beneficial  to  lay  out  the  money  in  some  other 
mode.  But  if  the  trust  be  to  establish  a  hospital,  the  only  way  in 
which  this  can  be  done  is  to  buy  a  house  with  part  of  the  fund ; 
and  in  order  to  exempt  such  a  bequest  from  the  operation  of  the 
statute,   if   the  testator  is  not  thinking  of  building,  or  of  only 

(1)  2  Cox,  387.  (3j  9  Mod.  221. 

(2)  6  D.  M.  &  G.  74.  (4)  5  D.  M.  &  0.  350. 
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building  on  land  which  is  already  in  mortmain,  he  should  point 
that  out  specifically ;  and  if  he  do  not  do  so,  the  bequest  must 
be  void.  It  is  true  that  Lord  Hardwicke  in  Attorney-Qenei^al  v. 
Bowles  (l),  once  held,  that  where  there  is  a  possibility  of  acquiring 
land  in  some  other  way,  such  a  bequest  does  not  come  within  the 
Statute  of  Mortmain  ;  *but  that  was  overruled,  and  now  the  land 
must  be  pointed  out.  I  cannot  regard  what  was  probably  passing 
in  the  mind  of  the  testator  ;  if  he  had  expressed  it,  the  gift  would 
scarcely  have  been  good,  according  to  The  Attorney-General  v. 
Davies  (2) ;  but  here  I  find  no  intimation  that  he  thought  that  the 
corporation  would  provide  the  land,  and  I  cannot  establish  the  gift 
by  assuming  that  he  believed  they  would  do  as  they  had  done  in 
similar  cases.  I  do  not  think  the  reference  to  the  surplus  income 
is  sufficient  to  alter  the  plain  conclusion,  that,  in  order  to  execute 
this  trust,  it  is  necessary,  first,  to  provide  a  house  for  the  hospital. 


DUKN 

V. 

BOWKAS. 


[•602] 


SILLIBOURNE  v.  NEWPORT  (3). 

(1  Kay  &  J.  602—605 ;  S.  0.  1  Jur.  N.  S.  608 ;  3  W.  B.  653.) 

A  power  given  by  a  will  to  truBteee,  at  their  discretion,  to  apply,  during 
the  life  of  testator's  wife,  any  part  not  exceeding  one  moiety  of  the  annual 
income  of  the  trust  estate  for  or  towards  the  maintenance  and  education  of 
his  daughter,  or  otherwise  for  her  benefit,  in  such  manner  as  the  truBtees 
should  think  proper,  may  be  exercised,  uotwithstauding  bill  filed  by 
trustees  to  have  the  trusts  of  the  will  performed  and  carried  into  execution 
under  the  direction  of  the  Court. 

John  Swaffer  by  his  will  gave  all  his  real  estate  and  the  residue 
of  his  personal  estate  to  the  plaintiffs  (whom  he  appointed  his 
executors),  upon  trust  (but  subject  and  without  prejudice  to  the 
power  thereinafter  given  to  them,  at  their  discretion  to  apply  during 
the  lifetime  of  his  wife  Sarah  any  part  not  exceeding  one  moiety  of 
the  annual  income  of  such  real  estate  and  residuary  personal 
estate  and  securities  for  or  towards  the  maintenance  and  education, 
or  otherwise  for  the  benefit  of  his  daughter),  from  time  to  time 
during  the  lifetime  of  his  wife,  to  pay  the  annual  income  of  the 
said  trust  funds  for  her  own  support,  and  the  maintenance,  support, 
and  education  of  his  daughter,  in  such  manner  as  she  should  think 
proper,  without  being  in  anywise  accountable  for  the  same;  and 
after  the  decease  of  the  testator's  wife,  upon  certain  trusts  for  the 


(1)  3  Atk.  806. 

(2)  7  R.  B.  295  (9  Ves.  535). 

{3>  Brophy  v.  Belfamy  (1873)  L. 


8  Ch.  798,  43  L.  J.  Ch.  183,  29  L.  T. 
380. 


1856. 
May  25. 

Wood,  V.-C. 

[602] 
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SiLLiBouBNB  ^benefit  of  his  daughter  when  she  should  attain  twenty-one  or 
Newport,  marry,  of  any  husband  who  might  survive  her,  and  of  her  children  ; 
[  *603  ]  the  daughter's  life  interest  being  given  to  her  separate  use  during 
coverture.  And  the'  testator  declared  that  it  should  be  lawful  for 
his  trustees  at  their  discretion  to  apply  during  the  life  of  his  wife 
any  part  not  exceeding  one  moiety  of  the  annual  income  of  his 
said  real  and  residuary  personal  estate  and  securities,  and  after 
the  decease  of  his  wife  during  such  time  as  his  daughter  should  be 
under  the  age  of  twenty-one  years  and  unmarried,  all  or  any  part 
of  such  annual  income  for  or  towards  the  maintenance  and  educa- 
tion of  his  daughter,  or  otherwise  for  her  benefit,  in  such  manner 
as  the  trustees  should  think  proper.  The  will  contained  a  proviso, 
that,  notwithstanding  any  of  the  trusts  thereinbefore  contained, 
it  should  be  lawful  for  the  trustees,  either  during  the  life  of  the 
testator's  wife  or  after  her  decease,  and  either  before  or  after  his 
daughter  should  attain  the  age  of  twenty-one  years,  to  raise, 
by  such  means  as  the  trustees  should  judge  expedient,  out  of 
testator's  residuary  personal  estate  the  sum  of  500L,  and  pay  the 
same  towards  her  advancement  in  life,  or  in  or  towards  supplying 
her  necessities  in  contemplation  of  marriage,  or  otherwise  for  her 
benefit. 

The  testator  died  in  January,  1821. 

In  December,  1852,  the  daughter,  then  aged  nineteen  years, 
married  the  defendant  Spicer.  In  April,  1868,  the  testator's  widow 
married  the  defendant  Newport,  having  previously  executed  settle- 
ments of  all  her  interest  under  the  will. 

From  the  time  of  the  testator's  decease  to  September,  1852,  the 

plaintiffs  paid  the  income  of  the  trust  estate  to  his  widow.    After 

the  daughter's  marriage  the  plaintiffs  paid  half  the  income  to  her. 

[  ^604  ]      They  also  raised  out  of  the  ^personal  estate  and  paid  to  the  daughter 

the  sum  of  5001. 

In  October,  1858,  the  plaintiffs  instituted  the  present  suit  for 
the  administration  of  the  testator's  real  and  personal  estate,  praying 
in  the  usual  form  to  have  the  trusts  of  the  will  performed  and 
carried  into  execution  under  the  direction  of  the  Court. 

After  filing  their  bill  the  plaintiffs  continued  to  pay  one  moiety 
of  the  income  of  the  trust  estate  to  the  daughter;  and  upon 
the  cause  coming  on  for  further  consideration  they  declared 
their  intention  to  divide  the  future  income,  during  the  life  of 
Sarah  Newport,  in  equal  moieties  between  the  daughter  and  her 
mother. 
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Mr.  Shapter  for  the  plaintiffs. 

Mr.  Jessel  for  the  testator's  daughter  and  her  husband. 
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r. 

Newport. 


Mr.  Pole,  for  the  defendants  Newport  and  Sarah  his  wife  (late 
the  widow  of  the  testator),  and  for  the  trustee  of  her  settlement, 
contended,  that  the  plaintiffs,  by  filing  their  bill,  had  deprived 
themselves  of  the  power  of  applying  part  of  the  income  for  the 
benefit  of  the  daughter ;  that,  at  all  events,  the  last  payment  made 
to  her  by  them,  professedly  in  exercise  of  that  power,  was  an 
improper  application  of  the  income,  such  payment  having  been 
made  after  the  daughter  attained  twenty-one ;  and  that  no  further 
payment  ought  to  be  made  to  her  during  her  mother's  life. 


The  Vice-Chancbllor  Sir  W.  Page  Wood  said,  he  was  of  opinion 
that  the  plaintiffs  had  not  by  filing  their  *bill  deprived  themselves 
of  the  discretionary  power  of  applying  any  part  not  exceeding  a 
moiety  of  the  income  of  the  trust  estate  for  the  benefit  of  the 
testator's  daughter;  and  that  the  payments  made  by  them  to 
the  daughter,  of  a  moiety  of  the  income  of  the  trust  estate,  after 
filing  this  bill,  and  as  well  after  as  before  the  daughter  attained 
twenty-one,  were  properly  made :  and  it  was  ordered,  that,  during 
the  life  of  the  defendant  Sarah  Newport,  the  plaintiffs  should 
pay  half  the  income  to  her  trustee,  and  the  remaining  half  to  the 
testator's  daughter  to  her  separate  use. 


[  *eo5  ] 


SOMES  r.  CUEEIE  (l). 

(1  Kay  &  J.  605—619;  S.  C.  1  Jur.  N.  S.  694.) 

Upon  the  dissolution  of  a  chartered  Company,  the  distribution  of  its 
assets  among  the  shareholders  must  be  regulated  by  a  consideration  of  the 
entire  contract  inter  se,  created  as  well  by  the  dealings  of  the  Company  as 
by  the  terms  of  their  charter  and  Acts  of  Parliament. 

The  charter  of  the  New  Zealand  Company,  after  recognising  the  foot 
that  100,000/.  had  been  subscribed  as  the  Company's  capital  by  paid  up 
shares  of  25/.  each,  and  that  200,000/.  more  was  to  be  raised,  declared  that 
the  capital  of  the  Company  should  be  ;I00,000/.,  in  shares  of  25/.  each,  of 
which  at  least  two-thirds  should  be  paid  up  within  twelve  months  from 
the  date  thereof,  but  that  the  charter  should  be  in  full  force  notwithstanding 
the  remaining  one-third  should  not  have  been  paid  up ;  and  it  provided, 


(I)  Distinguished  in  Iti  re  Driffield 
Gas  Light  Co,  [1898]  1  Ch.  451,  67 
L.  J.  Ch.  247,  78  L.  T.  162 ;  and  in  In 


1866. 
July  10,11. 

Wood,  V.-C. 

[605] 


re  North  West  Argentine  Bail.  Co. 
[1900]  2  Ch.  882.  70  L.  J.  Ch.  9,  and 
see  the  cases  there  cited. — ().  A.  S. 
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Somes  that  the  proprietors,  before  or  after  any  call,  might  pay  money  in  advance 

^'  upon  their  shares,  and  that  the  Company  should  pay  interest  upon  the 

^  money  so  paid  in  advance,  and  that  every  shareholder  should  be  entitled  to 

the  '* profits  and  advantages"  attending  the  capital,  in  proportion  to  the 
number  of  shares  held  by  him.  By  the  deed  of  settlement,  it  was  provided, 
that  the  concurrence  of  three-fourths  of  the  shareholders  should  be  necessary 
to  enable  the  directors  to  make  calls.  The  Company  afterwards  raised  an 
additional  100,000/.  by  8,000  25/.  shares,  on  which  only  12/.  10«.  was  paid. 
They  divided  profits  in  proportion  to  the  amount  actually  paid.  On  the 
dissolution  of  the  Company :  Held,  that  the  assets  were  divisible  on  the 
same  principle,  and  that  the  shareholders  who  had  paid  up  25/.  per  share 
were  not  entitled  to  have  12/.  10«.  per  share  first  paid  to  them,  nor  were 
they  entitled  to  be  paid  interest  on  that  sum. 

In  the  early  part  of  the  year  1840,  several  persons  associated 
themselves  together  to  form  a  Company,  to  be  called  "  Tlie  New 
Zealand  Company,"  for  the  purpose  of  purchasing  and  reselling 
land  in  the  island  of  New  Zealand  and  the  adjacent  islands,  and 
their  dependencies,  and  for  the  promotion  of  emigration  thereto. 
By  the  deed  of  settlement  of  such  Company,  dated  the  1st  of  June, 
[  ^606  ]  1840,  it  was  provided  that  the  capital  of  the  said  Company  *should 
consist  of  the  sum  of  100,0002.,  to  be  divided  into  4,000  shares  of 
25{.  each :  and  that  the  court  of  directors  of  the  Company,  with  the 
previous  concurrence  of  three-fourths  of  the  shareholders  entitled  to 
vote,  who  should  have  been  present  in  person  or  by  proxy,  and 
voted  at  an  extraordinary  general  meeting  especially  called  for  the 
purpose,  might  at  any  time  and  from  time  to  time  increase  the 
capital  of  the  said  Company  above  the  said  amount  of  100,000/., 
either  by  issuing  additional  shares  or  by  augmenting  the  amount 
of  the  existing  shares,  or  in  such  other  manner  as  the  court  of 
directors,  with  such  concurrence  as  aforesaid,  should  deem  expedient. 
The  whole  of  the  4,000  shares  were  subscribed  for,  and  the  full 
amount  of  25/.  on  each  share,  making  up  the  said  capital  of  100,0002., 
was  actually  paid. 

Subsequently  to  such  payment,  the  Company  was  incorporated 
by  letters  patent  under  the  Great  Seal,  dated  the  12th  of  February,  in 
the  fourth  year  of  the  reign  of  her  present  Majesty.  This  charter, 
after  reciting  that  divers  persons  had  united  together  under  the 
name  of  the  New  Zealand  Company,  to  establish  a  Company  for 
the  settlement  and  improvement  of  New  Zealand  and  its  depen- 
dencies, and  that,  in  order  to  carry  such  purposes  into  effect,  they 
had  invested  a  capital  of  100,0002.,  and  had  also  entered  into  a  sub- 
scription towards  raising  the  further  sum  of  200,000/.,  declared  that 
certain  persons  therein  named,  and  all  such  other  person  or  persons 
as  had  or  should  thereafter  become  proprietors  of  the  said  Company, 
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in  manner  thereinafter  provided,  should  be  a  body  politic  or  cor-  Somes 
porate,  by  the  name  of  the  New  Zealand  Company,  with  a  perpetual  cubbib. 
succession  and  a  common  seal,  for  the  purpose  of  purchasing  and 
acquiring,  improving,  cultivating,  letting,  selling,  granting,  alienat- 
ing, mortgaging,  charging,  or  otherwise  dealing  with  and  making  a 
profit  of  lands,  tenements,  and  hereditaments  in  her  Majesty's  said 
colony  *and  its  dependencies,  and  for  other  the  purposes  in  the  [  *607  ] 
said  letters  patent  mentioned.  And  by  such  letters  patent  it  was 
declared,  that  the  then  present  capital  stock  of  the  Company  thereby 
incorporated,  to  be  used  and  applied  in  carrying  on  the  said  under- 
taking, should  be  the  sum  of  800,0002.  sterling,  in  shares  of  25Z. 
each,  of  which  at  least  two- thirds  should  be  paid  up  or  invested 
within  twelve  months  from  the  date,  thereof.  And  it  was  thereby 
provided,  that  the  charter  should  remain  in  full  force,  notwith- 
standing the  remaining  third  part  of  such  capital  should  not  be 
paid  up  or  invested.  And  power  was  thereby  given  to  the  directors 
of  the  Company  to  borrow  money  to  the  amount  therein  mentioned 
for  the  purposes  of  the  undertaking.  And  it  was  provided,  that  it 
should  be  lawful  for  the  proprietors,  or  any  of  them,  before  or  after 
any  call  should  have  been  made  in  respect  of  any  shares  held  by 
them  respectively,  to  pay  in  advance  (in  case  the  directors  should 
think  proper  to  accept  the  same)  the  total  sums  of  money  respectively 
payable  in  respect  of  such  share,  or  any  part  thereof.  And  that 
the  said  Company  should,  and^they  were  thereby  required  to  pay 
interest,  not  exceeding  5Z.  per  cent,  for  every  lOOZ.  by  the  year, 
upon  the  moneys  so  paid  in  advance,  or  for  so  much  thereof  as 
should  from  time  to  time  exceed  the  amount  of  the  calls  which 
should  have  been  made  upon  the  shares  in  respect  of  which  such 
money  should  have  been  so  paid,  the  amount  of  such  interest  to  be 
determined  by  the  directors.  And  also  that  every  person  holding 
any  share  in  the  capital  stock  in  the  said  Company,  his  executors, 
administrators,  or  assigns,  should  be  entitled  to  the  profits  and 
advantages  attending  the  said  capital  stock  in  proportion  to  the 
number  of  shares  so  held  by  him,  and  should  be  a  proprietor  of 
and  in  the  said  Company.  And  it  was  declared,  that  the  several 
persons  who  had  subscribed  or  should  subscribe  towards  the  capital 
stock  of  the  said  Company,  or  who  should  at  any  time  thereafter 
have  or  hold  *any  share  or  shares  in  the  same,  should  pay  any  p  •eos  ] 
unpaid  sums  of  money  by  them  respectively  subscribed ;  and  that 
it  should  be  lawful  for  the  court  of  proprietors,  on  the  recommenda- 
tion of  the  directors,  to  declare  out  of  the  profits  of  the  capital  of 
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Somes       the  said  Company  such  dividends  amongst  the  proprietors  as  the 

Cu^iB.      court  of  directors  should  recommend. 

At  an  extraordinary  general  meeting  of  the  shareholders  of  the 
said  Company,  held  on  the  6th  of  May,  1841,  and  which  was  called 
for  the  special  purpose  of  ratifying  and  adopting  the  provisions  of 
the  said  charter  relative  to  the  increase  of  the  Company's  then 
present  capital  to  800,0002.,  it  was  resolved,  by  such  majority  of 
shareholders  as  was  required  by  the  deed  of  settlement,  that  the 
Company's  capital  stock  should  be  increased  to  800,000^.,  in 
accordance  with  and  subject  to  the  provisions  in  that  behalf 
declared  and  contained  in  the  said  letters  patent  or  charter  of 
incorporation :  that  the  several  provisions  in  the  said  letters  patent 
in  the  foregoing  resolution  referred  to  should  be  ratified  and 
adopted,  and  that  meeting  did  thereby  ratify  and  adopt  the  same 
accordingly  ;  and  that  the  court  of  directors  should  be  and  they 
were  thereby  authorised  and  empowered  accordingly  to  increase  the 
Company's  capital  stock  to  the  sum  of  800,0002.,  either  by  issuing 
new  shares  or  by  augmenting  the  amounts  of  the  then  existing 
shares,  or  in  such  other  manner  and  subject  to  such  conditions  and 
regulations  as  the  said  court  of  directors  should  deem  expedient. 

At  a  special  court  of  directors  of  the  said  Company,  held  on  the 
10th  of  May,  1841,  it  was,  in  pursuance  of  the  resolutions  passed  at 
the  said  last-mentioned  general  meeting,  resolved — 1st.  *'  That  the 
said  charter  of  incorporation  shoulcT  be  accepted  and  adopted,  and 
the  same  was  thereby  accepted  and  adopted  by  the  court  of  directors 
accordingly.    2ndly.  That  the  solicitors  should  be  directed  to  pre- 

r  'eos  ]  pare  a  *deed  of  subscription  for  raising  the  new  capital  of  200,0002. 
by  the  creation  of  8,000  new  shares  of  252.  each,  but  that  one  moiety 
only,  or  122.  lOs.  per  share,  should  be  payable  in  respect  thereof, 
except  with  the  joint  consent  of  the  directors  and  the  holders  of  the 
said  shares,  or  of  a  general  court  of  proprietors  convened  for  that 
purpose." 

By  an  indenture,  dated  the  first  of  June,  1841,  and  made  between 
the  Right  Honourable  William  Henry  Francis  Lord  Petre,  and 
Joseph  Somes,  of  the  first  part ;  William  Hutt  and  Arthur  Willis, 
of  the  second  part ;  and  several  other  persons  of  the  third  part ;  after 
reciting  the  formation  of  the  said  Company,  and  setting  forth  the 
names  of  the  then  directors  thereof,  and  reciting  that  it  had  been 
resolved  to  increase  the  capital  of  the  said  Company  by  the  creation 
of  8,000  additional  shares  of  252.  each,  and  that  the  several  persons 
parties  thereto  had  agreed  to  subscribe  and  advance  the  several  sums 
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set  opposite  to  their  respective  names  in  manner  and  upon  the  terms  sojmbs 
thereinafter  mentioned,  it  was  witnessed,  that  the  parties  thereto  did  cubrie. 
thereby  covenant  as  therein  mentioned,  that  they  had  respectively 
subscribed  the  several  sums  set  opposite  to  their  respective  names 
for  the  purposes  of  the  said  New  Zealand  Company,  and  in  accord- 
ance with  and  subject  to  the  terms,  stipulations,  regulations,  and 
conditions  mentioned  and  comprised  in  the  said  letters  patent 
and  charter  granted  by  her  Majesty  for  the  incorporation  of  the  said 
New  Zealand  Company,  and  would  pay  the  amount  subscribed  by 
each  of  them  in  manner  therein  mentioned — that  is  to  say,  the  sum 
of  121.  10s.,  in  respect  of  each  such  share  of  26{.,  by  four  several 
instalments,  payable  as  therein  mentioned,  the  last  of  such  instal- 
ments being  payable  on  the  20th  of  January  then  next,  and  the 
residue  and  remainder  of  the  said  sums  of  252.,  in  respect  of  each 
of  such  subscribed  shares,  in  such  sums  and  at  such  times,  with 
interest  thereon  after  the  rate  therein  mentioned  in  case  of  any 
default,  and  ^under  and  subject  to  such  regulations,  liabilities  to  [  *6io  ] 
forfeiture,  and  provisions  as  should  be  required  and  declared  by 
the  directors  for  the  time  being  of  the  said  Company,  as  therein 
mentioned. 

The  whole  of  the  said  additional  shares  were  subscribed  for,  and 
122. 10s.  per  share  was  afterwards  duly  paid  up  thereon,  making  the 
further  sum  of  100,0002. ;  but  no  further  call  or  payment  had  ever 
been  made  in  respect  of  such  new  shares. 

Dividends  were  from  time  to  time  declared  by  the  Company.  The 
first  of  such  dividends  after  the  creation  of  the  new  shares  was 
declared  at  a  meeting  of  the  proprietors,  held  on  the  16th  of 
November,  1841,  when  the  following  resolution  was  passed :  **  That 
the  report  now  read  be  received  and  adopted ;  and  that,  in  accord- 
ance with  the  recommendation  therein  contained,  a  dividend  of  52. 
per  cent,  be  now  declared  on  the  original  capital  stock  of  the  Com- 
pany for  the  half-year  ending  the  1st  of  October ;  and  that  a  further 
dividend  of  62.  per  cent,  for  the  half-year  ending  the  1st  of  April 
instant  be  also  declared,  in  which  all  proprietors  who  shall  before 
the  1st  of  February  next  have  fully  paid  up  their  instalments  in  the 
Company's  new  stock,  shall  be  entitled  to  participate."  The  next 
dividend  was  declared  at  a  meeting  of  the  proprietors  of  the  Com- 
pany, held  on  the  10th  of  October,  1842,  when  it  was  resolved — 
''  That  the  report  now  read  be  adopted,  and  a  dividend  of  two  and  a 
half  per  cent,  be  declared  accordingly  for  the  half-year  ending  the 
1st  of  October  instant ; "  and  similar  resolutions  for  dividends  of 
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Somes       the  same  amount  were  passed  at  meetings  of  proprietors  of  the  said 
CuBRiB.      Company,  held  on  the  80th  of  May  and  the  19th  of  October,  1848  ; 
and  such  dividends  were  declared  and  paid  to  the  several  share- 
holders of  the  said  Company  ;  but  since  that  time  no  dividend  had 
been  declared  or  paid  by  the  Company. 
[  611  ]  By  an  Act  passed  in  the  9th  and  10th  years  of  the  reign  of  her 

present  Majesty,  chapter  882,  intitled  ''An  Act  to  grant  certain 
powers  to  the  New  Zealand  Company,'*  after  reciting  the  said  letters 
patent,  it  is  recited  as  follows :  *'  And  whereas  the  sum  of  12Z.  10«. 
per  share  has  been  called  for  and  paid  in  respect  of  one  moiety  of 
the  said  further  capital  of  200,0002.,  and  the  like  sum  of  12Z.  IO0. 
per  share  is  still  payable  in  respect  of  such  further  capital,  subject 
only  to  the  regulations  in  that  behalf  contained  in  the  said  letters 
patent  as  to  the  mode  and  times  of  calling  for  the  same."    And 
by  section  2,  it  is  enacted,  "  That  the  clauses  and  provisions  of 
*  The  Companies  Glauses  Consolidation  Act,  1845,'  with  respect  to 
the  distribution  of  the  capital  of  the  Company  into  shares,  and  with 
respect  to  the  transfer  or  transmission  of  shares,  and  with  respect 
to  the  payment  of  subscriptions,  and  the  means  of  enforcing  the 
payment  of  calls,  and  with  respect  to  the  forfeiture  of  shares  for 
non-payment  of  calls,  shall  be  incorporated  with  this  Act  except  so 
far  as  the  same  are  hereby  varied  or  excepted."    And  by  section  87, 
it  is  enacted,  ''  That  the  clauses  and  provisions  of  '  The  Companies 
Clauses  Consolidation  Act,  1845,'  with  respect  to  the  making  of 
dividends  and  the  giving  of  notices,  shall  be  incorporated  with 
this  Act."     The  120th  section  of  the  Companies  Clauses  Consolida- 
tion Act  provides  for  apportioning  dividends  among  shareholders, 
according  to  the  number  of  their  shares,   and  the  amount  paid 
thereon.    By  the  9  (&  10  Vict.  cc.  42  and  82,  and  by  the  10  &  11 
YicL  c.  112,  loans  to  the  extent  of  286,0002.  were  authorised  to  be 
made  to  the  Company  out  of  the  consolidated  fund ;  and  by  section  6 
of  the  last-mentioned  Act,  it  was  enacted  that  the  residue  of  the 
moneys  which  should  come  to  the  bands  of  the  Company,  in  respect 
of  the  lands  thereby  vested  in  them,  after  answering  the  several 
purposes  therein  mentioned,   should  be  applied,  subject  to  the 
restrictions  therein  contained,  to  the  payment  of  interest  or  divi- 
[  *6i2 1      dends  on  the  capital  stock  of  the  said  Company,  ^not  exceeding 
the    proportion    therein  mentioned,  and  towards    the    discharge 
and  satisfaction  of  any  moneys  then  due  and  owing  by  the  said 
Company  to  her  Majesty,  or  the  Commissioners  of  her  Majesty's 
Treasury.    And  by  sect.  19,  it  was  enacted,  that  if  the  directors 
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of  the  said  Company  Bhould  give  notice  to  one  of  her  Majesty's  sombs 
principal  Secretaries  of  State,  that  they  were  ready  to  surrender  the  curbik. 
charter  of  the  Company  to  her  Majesty,  and  all  claim  and  title  to 
the  lands  granted  or  awarded  to  them  in  the  said  colony,  all  the 
powers  and  privileges  of  the  said  Company,  except  such  as  should 
be  necessary  for  enabling  the  said  directors  to  receive  the  several 
moneys  thereinafter  fbentioned,  and  to  distribute  the  same  among 
the  shareholders  and  other  persons  entitled  thereto,  and  for 
enabling  the  directors  to  adjust  and  close  the  affairs  of  the  said 
Company,  should  cease  and  determine;  and  all  the  lands,  tene- 
ments, and  hereditaments  of  the  Company  in  the  colony  should 
thereupon  revert  to  and  become  vested  in  her  Majesty,  as  part  of 
the  demesne  lands  of  the  Crown  in  New  Zealand,  subject  never- 
theless to  any  contracts  which  should  be  then  subsisting  in  regard 
to  any  of  the  said  lands,  and  upon  the  condition  of  satisfying  any 
liabilities  to  which  the  Company  might  then  be  liable  under  their 
existing  engagements  with  reference  to  the  settlement  at  Nelson,  or 
any  liabilities  of  the  Company,  which,  during  the  suspension  of 
certain  instructions  therein  mentioned,  should  have  been  contracted 
by  them  with  the  consent  of  the  special  Commissioner  therein 
mentioned.  And  that  all  claims  of  the  Company  to  any  further 
grants  of  land  should  cease.  And  that,  upon  such  reversion  to  her 
Majesty  of  the  lands  belonging  to  the  Company,  all  claim  on  behalf 
of  her  Majesty,  or  of  the  Commissioners  of  her  Majesty's  Treasury, 
upon  the  Company  in  respect  of  the  said  loans,  or  of  so  much  as 
should  then  remain  due  and  unpaid,  should  be  remitted  to  the 
Company.  And  that  there  should  be  charged  upon  and  paid  to  the 
Company  out  of  the  proceeds  of  all  future  *sales  of  the  demesne  [  *613  ] 
lands  of  the  Crown,  after  deducting  the  outlay  for  surveys,  and  the 
proportion  of  such  proceeds  which  was  appropriated  to  the  purposes 
of  emigration,  the  sum  of  268,870{.  16^.,  being  after  the  rate  of  five 
shillings  for  each  acre  of  the  1,078,488  acres  to  the  possession  of 
which  the  Company  were  then  entitled,  including  therein  24,491^ 
acres  purchased  by  the  Company  within  their  own  settlements, 
and  then  held  as  their  private  estate,  with  interest  after  the  yearly 
rate  of  91.  10s,  in  the  1001.  upon  the  said  sum,  or  so  much 
thereof  as  should  from  time  to  time  remain  due  and  unpaid, 
to  be  computed  from  the  day  of  the  delivery  of  such  notice  as 
aforesaid. 

The  notice  required  by  the  Act  was  duly  given  by  the  directors  of 
the  Company  on  the  4th  of  July,  1850,  and  thereupon  the  lands 
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B0ME8       of  the  Company  in  the  colony  reverted  to  the  Crown  upon  the  terms 

By  the  74th  section  of  the  15  &  16  Vict.  c.  72,  an  Act 
passed  to  grant  a  representative  constitution  to  New  Zealand,  it 
was  enacted,  that  in  respect  of  all  sales  or  other  alienation  of  any 
waste  lands  of  the  Crown  in  New  Zealand  in  fee  simple,  or  for  any 
less  estate  (except  as  therein  mentioned),  there  should  be  paid  to 
the  said  New  Zealand  Company  towards  the  discharge  of  the  said 
principal  sum  of  268,870Z.  168.,  and  interest  thereon,  in  lieu  of  all 
and  every  other  claim  of  the  said  Company  in  respect  of  the  said  sum 
(save  as  thereinafter  provided),  so  long  as  the  same  or  any  part 
thereof  respectively  should  remain  unpaid,  one-fourth  part  of  the 
sum  paid  by  the  purchaser  in  respect  of  every  such  sale  or 
alienation. 

The  plaintiff,  who  was  the  holder  of  a  number  of  the  original 
shares  on  which  251.  had  been  paid,  filed  the  bill  in  this  suit  on 
behalf  of  himself  and  all  holders  of  similar  shares,  against  the 
r  *6i4  ]  directors  of  the  New  Zealand  Company,  *and  some  holders  of  the 
subsequently  created  shares,  on  which  12Z.  lOs.  only  had  been  paid, 
and  against  the  New  Zealand  Company,  stating  as  above  stated ; 
and  also  stating  that  considerable  sums  had  been  received  by  the 
directors  in  respect  of  the  said  sum  of  268,870Z.  IBs.,  and  the  interest 
thereon  ;  and  that  the  directors  had  thereout  paid  all  the  Company's 
debts ;  and  that  there  remained  a  balance  in  their  hands  sufficient 
to  enable  them  to  divide  12,0002.  among  the  shareholders;  and 
that  the  directors  intended  to  divide  this  sum  rateably  in  proportion 
to  the  sums  of  money  which  had  been  paid  by  such  shareholders 
respectively  upon  their  respective  shares ;  so  that  6,0002.  would  be 
distributed  among  the  original  shareholders,  and  6,0002.  among  the 
new  shareholders. 

Whereas,  the  plaintiff  claimed,  that,  as  between  the  original  and 
new  shareholders,  the  sum  of  122.  10^.  paid  on  each  of  the  original 
shares  beyond  the  amount  paid  on  the  new  shares  must  be  taken  as 
a  payment  in  advance  of  calls,  according  to  the  provisions  of  the 
letters  patent,  and  the  Companies  Clauses  Act,  1845 ;  and  that  the 
said  sum  of  12,0002.,  and  the  other  sums  of  money  which  should 
thereafter  become  distributable  amongst  the  shareholders  of  the 
Company,  ought  to  be  applied  in  the  first  place  in  or  towards  pay- 
ment to  the  holders  of  the  said  original  shares  of  the  said  sum  of 
122. 108.  per  share  so  paid  in  advance,  making  in  the  whole  60,0002. 
with  interest  thereon  at  52.  per  cent,  per  annum  ;  and  that,  after  the 
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shares  should  have  been  equalised  by  such  payment,  the  moneys  so       Somes 
to  be  received  ought  to  be  divided  between  all  the  shareholders      cobrie 
rateably  in  proportion  to  the  number  of  their  shares,  without  any 
distinction  between  new  and  original  shares ;  or  that,  if  the  original 
shareholders  of  the  Company  were  not  entitled  to  repayment  in 
priority  of  the  principal  sum  so  paid  in  advance,  they  were  at  all 
events  entitled  to  interest  thereon,  and  to  a  proportionate  pay- 
ment *in  respect  of  the  capital  with  the  other  shareholders ;  and       [  *6i5  ] 
the  bill  prayed  that  the  rights  of  the  shareholders  inter  se  might  be 
declared. 

Mr.  Rolf,  Q.C.,  and  Mr.  Shapter,  for  the  plaintiflf. 

Mr.  Daniel,  Q.C.,  and  Mr.  Atnphlett,  for  the  defendants. 

Vick-Chancbllor  Sir  W.  Page  Wood:  Jnit/U. 

The  points  arising  in  this  case  are  very  clearly  and  succinctly 
stated  in  the  bill,  which  was  prepared  by  one  who  has  just  been  so 
abruptly  removed  from  us,  and  whose  loss  we  so  deeply  deplore. 
We  may  indeed  say  of  him,  Miiltis  ille  bonis  flebilis  occidit ;  but 
none  will  feel  a  more  deep  or  lasting  regret  than  those  who  were 
acquainted  with  him  professionally,  and  who  will  always  look  back 
upon  his  ability  and  integrity  with  admiration,  and  upon  his 
gentleness  and  courtesy  with  affection  (i). 

Two  points  occur  for  consideration.  These  are,  first,  whether  or 
not,  in  dealing  with  the  fund  belonging  to  the  New  Zealand  Company 
upon  the  closing  of  their  affairs,  that  portion  of  capital  should  first 
be  replaced  which  was  advanced,  as  it  is  said,  in  excess,  by  the 
earlier  shareholders,  who  took  shares  upon  which  they  paid  up  25Z. 
a  share,  making  a  capital  sum  of  100,0002.,  before  any  portion  is 
repaid  of  the  capital  which  was  advanced  by  those  who  took  the 
subsequent  shares,  upon  which  they  paid  up  only  12Z.  lOa.  per 
share. 

The  second  question  is,  whether  or  not  any  interest  should  be       [  eie  ] 
allowed  in  respect  of  the  advances  made  by  those  who  have  paid 
up  25/.  upon  each  of  their  shares. 

As  to  the  second  question,  it  seems  to  be  quite  clear,  looking  to 
the  whole  of  the  charter,  what  was  its  effect.    After  reciting  that 

(1)  The  bill  was  drawn  by  Mr.  John  of    the    death    of    this    gentleman, 

Venn  Prior.      On  the  Srd  day  of  July  occasioned  by  a  fall  from  a  horse  on 

instant  his  numerous  friends  in  the  the  evening  of  the  preceding  day. 
profession  were  shocked  by  the  news 

18—3 
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SoMKs  thBre  were  paid-up  shares  amounting  to  the  sum  of  100,00(M.,  it 
CuBBiE.  contemplated  the  formation  of  additional  capital  to  the  extent  of 
200,000{.,  of  which  it  provided  that  100,000^.  must  be  paid  up,  and 
that  the  remaining  100,000{.  might  remain  in  abeyance  as  long  as 
the  Company  might  think  fit,  without  prejudice  to  the  rights  con- 
ferred by  the  charter.  Then  it  provided  that  all  persons  who 
should  pay  up  in  advance  the  full  amount  of  the  new  shares, 
should  be  allowed  interest  in  respect  of  so  much  paid  by  them 
as  should  not  have  been  called  for.  It  appears  to  be  clear,  there- 
fore, that  the  Grown  in  granting  this  charter,  treating  the  100,0001. 
as  paid-up  capital,  must  have  been  aware  that  as  to  those  shares 
the  provisions  in  the  charter  for  payment  of  interest  were  wholly 
inapplicable,  and  those  provisions  accordingly  could  only  have 
referred  to  future  shares.  And  when  the  charter  was  adopted  by 
the  original  shareholders,  and  by  those  who  were  called  upon  to 
supply  fresh  capital,  it  must  have  been  understood  by  all  parties 
that  the  terms  on  which  the  additional  capital  was  to  be  advanced 
were  simply  these,  namely,  that  calls  were  to  be  made  to  the 
amount  of  122.  lOs.  each  upon  the  new  shares  in  the  first  instance, 
and  not  beyond  that  amount  except  in  the  manner  provided  by  the 
deed,  that  is  to  say,  by  the  joint  consent  of  the  directors  and  share- 
holders, or  by  a  general  resolution  of  the  whole  body  of  the  Com- 
pany. Those  provisions  having  been  made,  it  could  not  be  intended 
that  any  interest  should  be  paid  on  shares  on  which  the  capital 
was  all  paid  up,  and  in  respect  of  which  no  calls  could  ever 
be  made. 

[  617  ]  The  only  question   then  is  as  to  the  capital.     The  manner  in 

which  that  has  been  dealt  with  by  the  deed  of  settlement  and  the 
charter,  taken  together,  is  certainly  somewhat  ambiguous.  Con- 
sidering the  terms  of  the  charter ;  the  course  which  the  Company 
took  by  raising  shares,  and  saying  that  122.  108.  only  should  be 
paid  upon  them,  and  that  the  rest  should  not  be  called  for, 
although  consistent  with  the  provision  that  the  charter  should  be 
valid,  notwithstanding  that  one-third  of  the  proposed  capital  was 
not  raised,  yet  was  not  consistent  with  that  part  of  it  which  pro- 
vided for  the  division  of  the  income  in  proportion  to  the  number  of 
shares.  It  would  have  been  more  so  if  the  Company  had  deter- 
mined, that,  as  they  did  not  require  more  than  half  the  additional 
capital,  they  would  raise  that  sum  by  4,000  25/.  shares,  instead  of 
8,000  121.  lOs.  shares.  The  Company  seem  to  have  felt  this,  and 
when  they  came  to  make  a  division  of  income,  they  found  that  they 
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could  not  with  any  sense  of  justice  divide  it  according  to  the  Somes 
number  of  shares ;  inasmuch  as  there  was  one  set  of  shares  which  cubbie. 
in  reality  were  only  121.  10«.  shares,  with  a  liability  to  become 
increased  by  a  call  being  made  upon  the  holders ;  and  the  other 
shares  were  shares  on  each  of  which  25{.  was  paid  up.  The  course 
which  the  Company  took  was  to  pay  that  proportion  of  the  dividend 
to  each  shareholder  which  justice  required.  That  seems  to  have 
been  irregular  until  the  passing  of  the  Act,  which  incorporated  the 
Companies  Clauses  Act,  and  made  the  120th  section  of  that  statute 
applicable,  for  the  express  purpose  of  rendering  their  proceedings 
legitimate.  Afterwards  the  course  was  plain  and  simple.  The 
Company  were  bound  to  divide  the  dividends  among  the  share- 
holders in  proportion  to  what  each  had  paid,  according  to  the 
provisions  of  the  120th  section  of  the  Companies  Clauses  Act. 
What  has  actually  taken  place  is,  that  the  holders  of  the  122.  10«. 
shares  have  been  dealt  with  as  owners  of  shares,  on  which,  if  the 
capital  of  the  Company  should  require  it,  the  full  sum  of  251.  each 
might  *be  called  for,  but  that  could  only  be  done  in  a  certain  [  ^^^^  J 
prescribed  form.  That  call,  however,  never  was,  and  now  cannot 
be  made,  because  the  Company  has  been  dissolved  for  all  purposes, 
except  that  of  winding  up  its  affairs ;  and  there  is  now  no  object 
for.  raising  additional  capital,  nor  indeed  can  it  be  done.  The 
charter  allowed  the  Company  to  raise  an  additional  100,0002., 
which  might  be  increased  if  they  thought  fit  to  200,0002. ;  the 
Company,  by  the  terms  of  the  charter,  might  work  with  a  total 
capital  of  800,0002.,  or  they  might  work  with  only  200,0002.,  without 
losing  the  benefits  conferred  by  the  charter.  The  Company  seem 
to  have  thought  that  200,0002.  would  be  sufficient,  and  induced 
people  to  take  shares  at  122.  lOs.  each,  to  the  amount  of  100,0002., 
by  representing  to  them  that  they  would  never  be  called  upon  for 
the  remaining  122.  10«.  per  share,  except  in  a  certain  prescribed 
manner ;  which  was  a  considerable  boon  to  the  new  shareholders, 
for  they  would  probably  constitute  the  majority  of  the  Company, 
and  would  have  power  to  prevent  the  raising  of  the  additional 
capital,  directly  or  indirectly,  by  means  of  their  influence  in  the 
Company's  affairs.  The  Company  then  were  content  to  go  on 
dividing  the  income  in  effect  as  if  they  were  trading  with  a  capital 
of  200,0002.,  and  apportioning  the  profits  among  the  shareholders 
in  proportion  to  the  capital  subscribed  by  each.  This  seems  to  be 
the  true  meaning  of  the  whole  transaction ;  and  the  result  is,  now 
that  the  Company  has  been  dissolved,  that  the  sum  of  268,8702. 15tf. 
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soMEB       which  has  become  payable  to  the  shareholders,  can  only  be  divided 

CuiuuE.      among  them  upon  this  principle. 

I  should  feel  considerable  difficulty  about  the  division  contended 
for  by  the  plaintiffs,  even  if  I  did  not  take  the  view  that-  the 
Company  have  agreed  to  work  with  200,000^.,  and  to  distribute  the 
shares  of  income  in  this  manner.  It  is  true,  that,  on  the  dissolu- 
tion of  an  ordinary  partnership  between  two  persons,  who  have 

[  *<ii9  ]  been  dividing  the  profits  ^in  moieties,  and  one  of  whom  has  not 
paid  up  his  share  of  the  capital,  but  the  other  has,  the  excess  paid 
by  the  one  is  considered  as  between  themselves,  in  the  event  of 
loss,  to  be  the  first  charge  upon  the  partnership  property,  and  must 
be  first  provided  for ;  but,  even  if  that  were  the  state  of  things  here, 
I  should  still  feel  a  difficulty  in  assuming  now  that  there  will 
eventually  be  a  deficiency  in  the  assets  of  the  Company,  and, 
therefore,  in  deciding  that  I  must  withhold  the  shares  of  the  new 
shareholders  in  the  fund  now  to  be  divided.  However,  I  do  not 
rely  upon  that,  but  upon  the  consideration  that  the  true  contract, 
looking  to  the  whole  transaction,  was,  that  the  Company  were 
content  to  work  up  to  their  dissolution  with  a  capital  of  200,000{., 
of  which  100,000/.  was  advanced  by  holders  of  shares  on  which  251. 
a  share  was  paid,  and  the  other  100,000/.  by  holders  of  twice  as 
many  shares,  upon  which  12/.  10«.  a  share  was  paid,  with  a  condi- 
tion that  they  were  liable,  if  ever  called  upon,  to  pay  a  further 
12/.  lOs.  upon  each  of  such  last-mentioned  shares ;  that  such  a 
.call  was  never  made;  but  that,  meanwhile,  the  profits  of  the 
Company  were  to  be  divided  in  proportion  to  the  capital  paid  by 
each  shareholder.  That  seems  to  me  to  be  the  effect  of  the  charter 
and  the  dealings  of  the  Company  together. 

Declare :  That  by  the  true  construction  of  the  charter,  and  of 
the  deed  of  the  1st  of  June,  1841,  and  of  the  statutes  of  the  9  &  10 
Vict.,  and  regard  being  had  to  the  dealings  of  the  Company, 
the  sum  of  12,000/.  received  pursuant  to  the  Act  of  the  10  &  11 
Vict.,  and  all  future  sums  which  may  be  received  pursuant  to  the 
said  Act,  ought  to  be  divided  between  the  shareholders  rateably,  in 
proportion  to  the  sums  of  money  paid  up  in  respect  of  their  shares. 
Costs,  as  between  solicitor  and  client,  out  of  the  fund. 
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LEE  V.  HEAD.  iwb. 

Feb,  22. 
(1  Kay  &  J.  620—643 ;  S.  0.  1  Jur.  N.  S.  722 ;  3  W.  R  691.)  June  29. 

.  Lands  were  settled  to  the  use  of  children  as  the  parents  should  appoint,  ^    ' 

and  in  default  of  appointment  to  the  children,  as  tenants  in  common  in    ^^v'ood  V.-C. 

^^'  I  620  ] 

There  being  only  two  children,  a  son  and  a  daughter,  the  father  on  the 

daughter's  marriage  advanced  her  a  sum  exceeding  in  value  her  moiety  of 

the  lands  ;  and  by  the  settlement  executed  previous  to  her  marriage,  it  was 

declared  that  such  sum  was  advanced  and  agreed  to  be  accepted  and  taken 

in  Ueu,  bar,  and  full  satisfaction  of  all  and  every  sum  and  sums  of  money, 

legal  and  beneficial  estates  and  interests  whatsoever,  to  which  she  then 

was  or  at  any  time  thereafter  should  be  entitied  under  the  settiement  made 

on  the  marriage  of  her  parents :  Held,  that  the  daughter  was  absolutely 

barred  of  all  estate  and  interest  in  the  settled  lands,  and  that  the  whole  of 

such  lands  became  vested  in  the  son  as  tenant  in  tail. 

In  such  cases  there  is  a  presumption, — liable  however  to  be  rebutted  by 
evidence  to  the  contrary — that  the  father  in  so  advancing  one  child  intends 
to  clear  the  property  of  the  claim  of  that  child  for  the  benefit  of  his  other 
children,  not  of  himself,  and  so  as  to  let  such  other  children  have  the 
benefit  of  the  advanced  child's  share. 

Sir  W.  Gbant'b  decision  in  Folhes  v.  Western  (1)  maintained,  and  shown 
to  be  consistent  with  Pitt  v.  Jackson  (2),  although  some  of  Sir  W.  Grant's 
reasons  are  not  satisfactory. 

By  indentares  execated  in  1790,  previously  to  the  marriage 
of  Christopher  Flood  and  Elizabeth  Dunsford,  real  estates  were 
limited,  subject  to  successive  life  estates  in  Christopher  and  Eliza- 
beth, to  the  use  of  all  and  every  or  such  one  or  more  of  the  child 
or  children  of  the  marriage,  for  such  estate  or  estates,  interest  or 
interests,  and  in  such  parts,  shares,  and  proportions,  manner  and 
form,  and  chargeable  with  the  payment  of  such  sum  or  sums  of 
money,  unto  or  amongst,  or  in  trust,  and  for  the  benefit  of  all  and 
every  or  such  one  or  more  of  the  other  children  of  the  marriage, 
with  or  without  power  of  revocation,  as  Christopher  should  by  deed 
or  will  appoint,  and,  in  default,  as  Elizabeth,  in  case  she  survived 
her  husband,  should  appoint ;  and,  in  default  of  such  appointment, 
or  in  case  any  such  should  be,  then  so  soon  as  the  estates  and 
interests  to  be  thereby  limited  should  respectively  end  and  deter- 
mine, and  as  to  the  parts  of  the  premises  whereof  no  such  gift, 
devise,  &c.  should  be  made,  to  the  use  and  behoof  of  all  and  every 
the  children,  if  more  than  one,  of  the  marriage,  and  of  the  ^several  [  *62i  ] 
and  respective  heirs  of  the  bodies  of  all  and  every  such  children, 
as  tenants  in  common,  with  remainders  over,  with  remainder  to 
Christopher  in  fee. 

The  settlement  contained  a  covenant  by  Christopher  Flood  to 
(1)  7  E.  B.  271  (9  Ves.  466).  (2)  2  Br.  0.  C.  61. 


0  1855.    CH.     1  KAY  &  J.  621—622.  [r,r. 

Lee         lay  out  a  sum  of  2,000/.,  which  Samuel  Dunsford,  the  father  of 
Head.       Elizabeth  Dunsford,  agreed  to  advance  for  his  daughter's  marriage 
portion,  in  the  purchase  of  lands,  and  to  convey  such  lands  to  the 
same  uses. 

The  2,000Z.  was  never  paid  by  Samuel  Dunsford. 

Samuel  Dunsford  died  in  1802,  having  by  his  will,  dated  in  that 
year,  bequeathed  1,000Z.  to  trustees,  upon  trust  to  invest  and  pay 
the  interest  to  his  daughter  Elizabeth,  for  her  life ;  and  after  her 
death,  to  her  husband  Christopher  Flood,  for  his  life ;  and  after 
the  death  of  Christopher  Flood  and  Elizabeth  his  wife,  then,  upon 
trust,  to  account  for  and  pay  the  1,0002.  and  interest  unto  and 
amongst  all  and  every,  or  unto  such  one  or  more  of  the  child  or 
children  of  Elizabeth  by  her  said  husband  born  or  begotten,  or  to 
be  begotten,  in  such  shares  and  proportions,  manner  and  form  as 
Elizabeth  should,  notwithstanding  her  coverture,  by  deed  or  will 
appoint ;  and,  in  default  of  such  appointment,  then  as  Christopher 
should,  after  her  death,  by  any  deed,  will,  or  writing  duly  executed 
and  attested,  give,  bequeath,  direct,  or  appoint ;  and  in  default  of 
such  gift,  &c.,  then,  upon  trust,  to  account  for  and  pay  the  1,000/. 
and  interest,  or  such  part  thereof  as  should  not  have  been  so 
given,  &c.,  unto  and  amongst  all  and  every  the  children  of  Elizabeth 
by  her  said  husband  who  should  live  to  attain  twenty-one,  as  tenants 
in  common.  And  after  certain  other  legacies,  the  testator  gave  the 
residue  of  his  personal  estate  and  all  his  real  estate  to  Christopher 
Flood,  his  heirs,  &c.,  and  appointed  him  sole  executor  of  his  will. 
[  622  ]  Christopher  Flood  proved  the  will. 

There  was  issue  of  the  marriage  two  children  only,  Elizabeth 
Margaret,  who  married  the  defendant  Head,  and  Christopher 
Samuel  Flood. 

By  an  indenture,  executed  in  1828,  previously  to  the  marriage  of 
Mr.  and  Mrs.  Head,  it  was  recited  that  Christopher  Flood  had 
agreed  to  give  and  advance  in  money  and  securities  for  money 
6,000/.,  as  the  marriage  portion  and  fortune  of  his  daughter 
Elizabeth  Margaret,  and  to  be  by  her  accepted  and  taken  in  lieu, 
bar,  and  full  satisfaction  of  all  and  every  sum  and  sums  of  money, 
legal  and  beneficial  estates  and  interests  whatsoever,  to  which  she 
was  then  or  at  any  time  thereafter  should  or  might  be  entitled 
under  or  by  virtue  of  the  will  of  Samuel  Dunsford  or  the  settle- 
ment of  1790.  Trusts  were  declared  of  the  6,000/.  for  the  benefit 
of  Mr.  and  Mrs.  Head  and  their  children.  And  the  indenture  then 
contained  a  proviso,  that  the  several  sums  so  secured  and  paid  by 
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Christopher  Flood  were  so  paid  and  advanced,  and  agreed  to  be  le£ 
accepted  and  taken,  in  lieu,  bar,  and  full  satisfaction  of  all  and  head. 
every  sum  and  sums  of  money,  legal  and  beneficial  estates  and 
interests  whatsoever,  to  which  Elizabeth  Margaret  then  was  or 
at  any  time  thereafter  should  or  might  be  entitled  under  or 
by  virtue  of  the  will  of  her  said  grandfather,  or  the  settlement 
of  1790. 

Elizabeth  Flood  died  in  1880. 

By  indenture,  dated  in  1838,  lands  allotted  to  Christopher  Flood 
in  respect  of  the  lands  comprised  in  the  settlement  of  1790  were 
conveyed  by  him  to  Christopher  Samuel  Flood  in  fee. 

In  1848  Christopher  Flood  died,  having  made  his  will  *in  1831,  [  *623  ] 
whereby,  after  directing  his  debts  to  be  paid,  he  gave  to  his  son, 
Christopher  Samuel,  5,0002.,  to  be  paid  out  of  his  real  and  personal 
estate  in  one  year  after  his  death.  The  trusts  of  this  sum  were 
declared  to  be  for  Mrs.  Head  for  life,  and  in  case  she  survived  her 
husband,  for  her  absolutely,  with  certain  other  benefits  to  her 
children,  in  case  of  her  death  in  her  husband's  lifetime.  After 
which  the  testator  declared  as  follows :  **  And  I  do  further  declare 
that  the  provision  I  have  already  made,  and  which  I  have  hereby 
made  for  my  said  daughter,  shall  be  accepted  and  taken  in  full 
satisfaction  and  in  lieu  of  all  provision  which  she  might  otherwise 
be  entitled  to  under  my  marriage  settlement  or  by  the  will  of  my 
late  wife's  father,  or  otherwise,  the  whole  of  which  it  is  my  will 
shall  go  and  remain  to  my  executor  hereinafter  named  for  his 
entire  benefit.  Also  all  the  rest,  residue,  and  remainder  of  my 
goods,  chattels,  moneys,  securities  for  money  and  personal  estate, 
and  all  my  real  estate  whatsoever  and  wheresoever,  I  give,  devise, 
and  bequeath  unto  my  said  son,  Christopher  Samuel  Flood,  his 
executors,  administrators,  and  assigns,  subject  however  to  the  pay- 
ment of  the  legacy  hereinbefore  given,  and  my  debts  and  funeral 
expenses."  The  testator  appointed  his  son,  Christopher  Samuel 
Flood,  sole  executor  of  his  will. 

Christopher  Flood  having  died  largely  indebted,  and  his  son, 
Christopher  Samuel  Flood,  who  had  proved  his  father's  will, 
having  in  1847  been  declared  a  bankrupt,  a  special  case  was 
stated,  in  which  a  creditor  of  Christopher  Flood,  who  had  filed  a 
bill  for  the  administration  of  his  real  and  personal  estate,  was 
named  as  plaintiff  "  on  behalf  of  herself  and  all  other  the  creditors 
of  Christopher  Flood  deceased,"  and  Mr.  and  Mrs.  Head,  their 
daughter   (an  only  child),   Christopher   Samuel  Flood,    and  the 
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Lee  assignees  of  his  estate  were  named  as  defendants,  stating,  in 
Head.  addition  to  the  foregoing  facts,  that  the  value  of  the  entirety  of 
[  *624  ]  *the  premises  comprised  in  the  indentures  of  1790  and  thereby 
settled  was,  at  the  date  of  the  indenture  of  1828,  2,7762.,  and  the 
present  value  of  the  entirety  of  the  premises,  including  the  allot- 
ments, 2,9191. ;  that  nothing  remained  due  from  the  estate  of 
Christopher  Flood  to  the  trustees  of  the  indenture  of  1828  in 
respect  of  the  covenants  or  trusts  therein  contained;  and  that 
Christopher  Flood  never  exercised  the  power  of  appointment  by 
the  settlement  of  1790  limited  to  him  over  the  real  estate  therein 
comprised,  except  so  far  as  the  settlement  of  1828  and  indenture 
of  1888,  or  his  will,  might  be  considered  to  have  been  an  execution 
of  such  power. 

The  questions  for  the  opinion  of  the  Court  were  these:  Ist. 
Did  Christopher  Flood,  under  or  by  virtue  of  the  indenture  of 
1828,  acquire  any  and  what  interest  in  the  share  of  Elizabeth 
Margaret  Head  in  the  hereditaments  comprised  in  the  indentures 
of  1790? 

2nd.  Did  Christopher  Samuel  Flood,  under  or  by  virtue  of  the 
will  of  Christopher  Flood,  acquire  any  and  what  estate  or  interest 
in  the  hereditaments  comprised  in  the  indentures  of  1790,  exclusive 
of  the  hereditaments  comprised  in  the  indentures  of  1R88  ? 

3rd.  What  person  or  persons  is  or  are  now  entitled  beneficially 
to  the  share  of  Elizabeth  Margaret  Head  in  the  hereditaments 
comprised  in  the  indentures  of  1790,  exclusive  of  the  hereditaments 
comprised  in  the  indentures  of  1888  ? 

4th.  Has  Elizabeth  Margaret  Head,  or  her  husband  in  her  right, 
any  and  what  lien  or  charge  or  other  interest  upon  or  in  the 
hereditaments  and  premises  comprised  in  the  indentures  of  1790 
(exclusive  of  the  hereditaments  comprised  in  the  indentures  of 
[  •62o  ]  1883),  or  any  and  what  part  thereof  in  *reBpect  of  her  legacy  of 
5,000i.  under  the  will  of  her  father  Christopher  Flood,  deceased, 
or  otherwise  ? 

5th.  What  conveyances,  and  by  and  to  whom  they  ought  now 
to  be  executed,  for  the  purpose  of  vesting  in  the  person  or  persons 
entitled  thereto  the  share  of  Elizabeth  Margaret  Head  in  the  here- 
ditaments comprised  in  the  indentures  of  1790,  exclusive  of  the 
hereditaments  comprised  in  the  indentures  of  1838  ? 

The  Yice-Changellor,  upon  the  cause  coming  on  to  be  heard, 
observed,  that  where  a  creditor  of  a  deceased  person  is  named  as 


VOL.  cm.]         1855.     CH.     1  KAY  &  J.  624—627.  288 

plaintiff  in  a  special  case,  the  record  should  not  be  intitled ''  Between         lee 
such  creditor  on  behalf  of  himself  and  all  other  the  creditors  of  the       head. 
deceased  plaintiffs,  and  the  defendants,"  the  other  creditors  not 
being  before  the  Court,  and  therefore  not  bound  by  the  proceedings. 

The  hearing  of  the  cause,  which,  after  being  part  heard,  had      J^^^^- 
stood  over  for  amendment  in  this  and  other   respects,  was  now 
resumed. 

Mr.  RoU,  Q.G.,  and  Mr.  Lewis  for  the  plaintiff  : 

By  the  advancement  to  Mrs.  Head  on  her  marriage,  coupled  with 
the  declaration  in  her  marriage  settlement,  that  the  money  advanced 
was  to  be  accepted  in  lieu  of  all  her  interest  under  the  settlement 
of  1790,  her  father  became  the  purchaser  of  the  whole  of  that 
interest,  Le.  of  an  estate  tail  in  a  moiety  of  the  settled  property ; 
and,  in  the  absence  of  any  declaration  of  trust  to  the  contrary,  he 
is  presumed,  upon  the  *principle  of  resulting  trusts,  to  have  made  C  •^26  j 
that  purchase  for  his  own  benefit :  Pitt  v.  Jackson  (i). 

[They  distinguished  Folkes  v.   Western  (2)  and  cited  Doiiglas  v. 
WiUes  (8)  and  Noel  v.  Lord  Walsingham(4,).'] 

Then  as  to  the  5,000Z.  bequeathed  to  Mrs.  Head  by  her  father,  [  627  j 
it  is  given  entirely  out  of  his  own  real  and  personal  estate,  without 
an  attempt  on  his  part  to  charge  it  on  the  settled  property  or  in 
any  way  to  exercise  the  powers  contained  in  the  indenture  of  1790. 
The  direction  in  the  will,  that  this  5,000/.  is  to  be  accepted  and 
taken  by  Mrs.  Head  in  full  satisfaction  and  in  lieu  of  all  provision 
which  she  might  otherwise  be  entitled  to  under  the  settlement  of 
1790,  is  mere  surplusage,  she  having  parted  with  all  such  provision 
upon  her  marriage.  In  respect  of  the  5,00OZ.,  therefore,  her  claim 
is  simply  that  of  a  legatee,  which  will  be  postponed  to  the  claims 
of  the  plaintiff  and  other  creditors. 

Mr.  Hanson^  in  the  absence  of  Mr.  Willcock,  Q.C.,  for  Mr.  and 
Mrs.  Head  and  their  daughter,  contended  that,  by  the  will  of 
Christopher  Flood,  the  5,0002.  which  the  plaintiff  insisted  was  a 
mere  legacy  was  in  fact  charged  upon  the  settled  property ;  and 
that  Mrs.  Head,  her  husband  and  daughter,  were  entitled  to  that 
sum  under  the  settlement  of  1790.     (They  cited  Bailey  v.  Lloyd  (6).) 

(1)  2  Br.  C.  0.  61  ;  8.  C.  nom.  Smith  (3)  82  B.  B.  124  (7  Hare,  318,  330). 
V.  Lord  Camd/ord,  3  B.  B.  36  (2  Ves.  (4)  25  B.  B.  164  (2  Sim.  &  St.  99). 
Jr.  698).  (6)  29  B.  B.  30  (6  Buss.  330). 

(2)  7  B.  B.  271  (9  Ves.  456). 
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Lee  Mr.    Daniel,   Q.C.,    and    Mr.    Nichols   for   the   assignees   of 

Head.       Christopher  Samuel  Flood. 


Mr.  Fischer  for  Christopher  Samuel  Flood. 

L  628  ]  Mr.  Bolt,  Q.C.,  in  reply. 

[iloneypenny  v.  Dering  (i)  and  Haiiis  v.  Watkins  (2)  were  also 
cited.] 

Vicb-Chancbllor  Sir  W.  Page  Wood  : 

The  question  in  this  case  is  as  to  the  share  of  Mrs.  Head,  daughter 
of  Christopher  Flood,  in  certain  real  estate,  to  which  she  was 
entitled  as  tenant  in  tail,  under  a  settlement,  by  which  the  estate 
was  limited  to  the  use  of  the  children  of  Christopher  Flood  and 
Elizabeth  his  wife,  as  Christopher  should  appoint ;  and  after  his 
death,  in  default  of  his  appointment,  as  his  widow  should  appoint ; 
and  after  the  death  of  the  survivor  of  them,  to  their  children  as 
tenants  in  common  in  tail.  The  question  is,  what  was  the  effect 
upon  that  interest  of  the  course  of  dealing  adopted  by  her  father  on 
the  marriage  of  Mrs.  Head  ?  And  that  involves  the  further  question 
of  the  effect  produced  under  the  like  circumstances  upon  a  fund 
similarly  situated,  in  which  she  had  an  interest  under  the  will  of 
her  mother's  father.  (His  Honour  stated  the  effect  of  the  will  of 
Samuel  Dunsford,  the  settlement  of  1828  made  on  the  marriage  of 
Mrs.  Head,  the  will  of  Christopher  Flood,  and  the  other  facts  of  the 
case,  to  the  effect  already  stated,  and  proceeded  :) 

Christopher  Flood  having  died  largely  indebted,  the  contention 
is,  that,  by  the  settlement  made  in  1828  on  the  marriage  of  his 
daughter  Mrs.  Head,  he  made  himself  a  purchaser  of  her  interests 
under  the  settlement  of  1790,  so  that  they  form  part  of  his  estate 
as  between  his  creditors  and  the  persons  claiming  under  the  last- 
mentioned  settlement. 
|-  629  ]  I^  considering  this  question,  I  have  been  obliged  to  examine 

minutely  the  decision,  and  the  grounds  of  the  decision,  of  Sir  Wm. 
Grant  in  Folkes  v.  Western  («i) ;  and  I  have  been  compelled  to  look 
back  to  the  grounds  of  that  decision,  because  I  cannot  distinguish 
this  case  from  the  case  then  before  the  Court. 

It  has  been  urged  in  argument,  that  in  Folkes  v.  Western  there 
was  a  provision  in  the  original  settlement,  that,  unless  the  father 

(1)  95  R.  E.  52  (2  D.  M.  &  G.  145).  (3)  7  E.  E.  271  (9  Ves.  456). 

(2)  101  E.  E.  698  (Kay,  438). 


VOL.  cm.]         1866.     CH.     1  KAY  &  J.  629—680.  286 

should  otherwise  under  his  hand  direct,  any  advance  made  by  him  lee 
to  a  daughter  on  her  marriage  should  be  taken  pro  tanto  in  satis-  ^leah 
faction  of  her  portion  under  the  settlement,  and  that  in  this  case 
the  original  settlement  contains  no  such  provision.  How  the 
absence  of  such  a  provision  should  make  any  di£ference  I  do  not 
understand.  The  insertion  of  such  a  proviso  would  seem  rather  to 
be  a  reason  why  Folkes  v.  Western  should  have  been  decided 
differently,  it  being  open  to  argument,  that,  since  there  was  no 
occasion  for  the  father  to  stipulate,  as  he  did,  by  his  daughter's 
settlement,  that  the  sum  he  advanced  to  her  should  be  deemed  a 
satisfaction  of  all  her  claims,  since  it  would  have  been  deemed  a 
satisfaction  in  the  absence  of  any  such  stipulation, — having  expressed 
such  a  stipulation  when  it  was  unnecessary,  he  must  be  supposed 
to  have  had  some  special  object.  I  see  no  other  way  in  which  it 
could  make  any  difference  in  the  application  of  Folkes  v.  Western 
to  the  present  case. 

It  was  further  said,  that  in  this  case  the  6,000Z.  is  declared  to  be 
accepted  by  Mrs.  Head  *'  in  lieu,"  bar,  and  full  satisfaction  of  all 
her  interest ;  and  the  words  "  in  lieu  "  did  not  occur  in  Folkes  v. 
Western.  That,  again,  I  do  not  consider  any  ground  for  distin- 
guishing the  two  cases ;  nor  do  the  words  "  in  lieu  "  appear  to  me 
to  throw  any  light  *upon  the  question,  whether  the  father  intended  [  *630  ] 
to  become  a  purchaser  of  his  daughter's  interest.  It  is  much  more 
probable  that  those  words  were  inserted  in  consequence  of  what  is 
laid  down  in  the  text  books,  that  an  appointment  to  a  child  does 
not  operate  to  prevent  her  taking  a  share  in  the  unappointed 
interest,  unless  it  is  expressed  to  be  "  in  lieu  "  of  her  interest  under 
the  settlement.  And,  from  the  excessive  caution  of  the  conveyancer, 
all  words  which  may  have  any  effect  have  been  accumulated  together 
in  clauses  having  that  object. 

Whatever  might  have  been  the  result  of  my  consideration  of  the 
case  of  Folkes  v.  Western,  it  would  have  been  difficult  for  me  to 
depart  from  the  view  taken  of  that  decision  by  Yice-Ghancellor 
WiGRAM,  in  Douglas  v.  Willes  (1), — that,  as  the  point  was  decided  so 
long  ago  by  Sir  Wm.  Grant,  and  the  decision  has  been  sanctioned 
in  Noel  v.  Lord  Walsingham  (2),  it  would  be  improper  for  me,  even 
if  I  differed  from  it  on  principle,  to  do  more  than  indicate  my 
dissent,  and  leave  it  to  be  considered  by  a  higher  tribunal.  But  I 
cannot  come  to  the  conclusion  that  the  decision  in  Folkes  v.  Western 
is  wrong  in  principle,  although,  perhaps,  some  of  the  reasons  given 

(1)  82  K  B.  p.  133  0  Hare,  330).        (2)  25  B.  B.  164  (2  Sim.  &  St.  99). 
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Lee  for  the  decision  may  not  satisfy  my  judgment,  if  I  may  say  so  with 
Head.  great  submission  with  respect  to  a  case  decided  by  so  great  an 
authority  as  Sir  W.  Grant. 

With  regard  to  the  position  of  the  whole  of  this  case,  I  must 
consider  three  distinct  classes  of  authorities. 

The  first  class  consists  of  those  cases  in  which  a  father  is  either 
himself  under  covenant  to  settle  something  on  his  children,  or  has 
received  money  which  is  affected  with  that  trust,  as  in  Pitt  v. 
[  '631  ]  Jackson  (i),  and  being  under  that  *covenant  or  subject  to  that 
liability,  and,  perhaps  I  might  add,  having  an  estate  of  his  own  not 
settled,  but  charged  with  a  sum  of  money  for  the  benefit  of  his 
children,  he  makes  an  advance  to  a  child.  In  a  case  of  that  kind, 
it  must  be  held  (as  in  Pitt  v.  Jackson  (2),  Lord  Loughborouoh  says, 
—although  it  is  true  that  he  adverted  also  to  the  evidence  furnished 
by  the  codicil  as  to  the  intention  of  the  father,)  that  the  advance  is 
in  satisfaction  of  the  debt,  the  primary  presumption  is  that  the 
debt  is  thereby  satisfied,  the  common  arguments  against  double 
portions,  and  the  like,  where  the  testator  is  under  a  liability  to  the 
object  of  his  bounty,  apply,  and  the  debt  is  considered  to  be 
discharged.  That,  as  I  shall  shortly  show,  was  the  view  taken  in 
Pitt  V.  Jackson. 

The  second  class  of  authorities  comprises  cases  in  which  a  sum 
is  charged  on  an  estate  which  is  not  the  estate  of  the  parent,  but  is 
subject  to  a  settlement,  as  where  portions  are  to  be  raised  for  chil- 
dren, and,  subject  to  that,  the  estate  is  limited  in  strict  settlement ; 
and  three  questions  upon  the  settlement  may  then  arise,  namely, 
whether  the  estate  should  be  discharged,  which  would  allow  it  to  go 
to  the  parties  entitled  free  from  that  incumbrance,  or  whether  it 
was  intended  that  the  father  should  purchase  the  particular  share 
of  the  child  to  whom  he  has  made  an  advancement,  or  whether  the 
fund  should  be  discharged  from  the  claim  of  that  particular  child, 
leaving  the  fund  itself  a  charge  upon  the  whole  property,  and  only 
excepting  that  child  out  of  the  benefit  of  it. 

The  third  class  of  authorities  comprises  cases  where  the  property 
in  question  is  a  fixed  ascertained  amount  of  money  or  land,  and  to 
this  class  belongs  the  case  before  me.  Here  part  of  the  property  in 
[  ♦632  1  question  is  land,  another  part  is  personalty.  ♦In  the  case  of  the 
latter,  it  is  a  charge  neither  upon  the  father  nor  upon  his  estate, 
being  an  interest  under  the  grandfather's  will.    In  the  former  it  is 

(1)  2  Br.  0.  0.  61 ;  S.  (7.  nom.  Smith     Jr.  698). 
V.  Lord  Camtlford,  3  E.  B.  36  (2  Vea.  (2)  3  B.  E.  36  (2  Vee.  Jr.  698). 
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certain  land,  of  which,  under  the  settlement,  the  daughter  Mrs.  Head  Ler 
must  have  had  one  half  in  default  of  appointment ;  and  the  question  head. 
in  each  case  is,  whether  the  father  intended  to  become  a  purchaser 
of  the  share  of  his  daughter,  or  whether  the  shares  of  the  other 
children  should  be  augmented — a  question  which,  as  Sir  John 
Leaoh  says  in  Noel  v.  Lord  WaUingham,  is  a  question  of  intention 
on  the  whole  of  the  facts. 

Pitt  V.  Jackson  (l)  was  clearly  decided  by  Lord  Kenyon,  when 
Master  of  the  Bolls,  on  the  first  ground,  namely,  that  of  satisfaction, 
or  rather  the  point  on  that  ground  was  given  up  by  counsel.  There 
was  a  sum  of  2,000^.,  part  of  which  was  the  wife's  fortune,  and 
part  a  sum  which  the  husband  Mr.  Wilkinson  had  agreed  to  advance 
op  his  marriage,  and  the  whole  was  to  be  laid  out  in  the  purchase 
of  lands  to  be  settled  (subject  to  successive  life  estates  in  the  husband 
and  wife)  to  the  use  of  the  children  of  the  marriage,  as  their  father 
should  by  deed  or  will  appoint,  and  in  default  of  such  appointment, 
to  the  use  of  the  children  in  tail.  There  were  two  children,  Mary, 
Mrs.  Smith,  and  Anne,  afterwards  Lady  Gamelford.  The  father 
received  the  whole  money  and  was  a  debtor  for  it.  He  laid  it  out, 
or  rather  (for  that  was  only  so  decided  ultimately)  an  estate  was 
bought  by  him  in  Norfolk.  By  his  will  in  1786  he  gave  Anne 
10,000{.  and  also  80,0002.,  the  10,0002.  being  half  the  sum  held  in 
trust  to  be  settled,  and  the  other  a  pure  legacy.  In  1771  Anne 
married  Lord  Gamelford ;  the  marriage  was  in  July,  which  is  not 
unimportant  in  reference  to  the  effect  of  the  codicil,  the  codicil 
being  dated  in  August  following.  Her  father  gave  her  upon  her 
marriage  a  portion  of  40,000Z.  Consols;  and  shortly  after  the 
marriage  he  made  a  codicil  to  his  will,  dated  in  August,  reciting 
the  *will,  the  marriage  of  Anne,  and  the  portion,  and  thereby  [  *^^  ] 
revoked  the  legacy  of  40,0002.  In  his  will  he  had  stated  that  it 
was  not  his  intention  that  the  purchase  should  be  considered  an 
investment  of  the  trust  fund  of  20,0002.,  and  treated  himself  as  a 
debtor  for  that  amount.  In  his  codicil  he  said,  that,  having  provided 
for  his  daughter  on  her  marriage,  he  took  away  the  legacy  of 
40,0002.  given  by  the  will,  which  was  the  10,0002.  and  80,0002. 
together.  When  the  case  came  before  Lord  Kenyon,  it  was  thought, 
that,  upon  the  facts  as  they  then  appeared,  the  testator  was  at 
liberty  to  say  that  the  purchase  was  not  to  be  considered  as  an 
investment  of  the  trust  fund,  and  counsel  gave  up  the  point  of  the 
daughter  being  able,  after  receiving  the  portion  of  40,0002.  Consols 

(1)  2  Br.  C.  C.  61. 
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Lee  upon  her  marriage,  to  claim  the  10,000{.,  the  moiety  of  the  trust 
Head.  fund,  against  her  father's  estate,  conceding  that  the  father,  by 
advancing  that  portion,  had  satisfied  her  moiety.  When  the  case 
came  before  Lord  Loughborough  upon  a  bill  of  review  (i),  further 
facts  were  in  evidence,  the  position  was  changed,  and  he  held  that 
the  father  was  not  at  liberty  to  say  that  the  trust  fund  had  not 
been  laid  out  in  the  purchase  of  land.  A  letter  was  produced  which 
the  learned  Judge  considered  a  declaration  of  trust  which  fixed  the 
estate.  Then,  in  reference  to  what  was  to  be  done  with  respect  to 
the  appointment,  Lord  Louohborouoh  came  to  a  conclusion  very 
analogous  to  one  part  of  the  decision  of  Sir  J.  Leach  in  Noel  v. 
Lord  Walsingham.  **  Upon  the  whole  train  of  authorities,"  Lord 
LouGHBOBouoH  says,  ''  on  the  head  of  satisfaction,  Mr.  Wilkinson 
has  satisfied  all  the  interest  that  Lady  Camelford  could,  as  a 
creditor,  set  up  in  opposition  to  any  act  of  his  will  with  regard  to 
her  provision  under  the  marriage  settlement  "  (2).  Here  it  is  plain 
that  he  had  the  same  idea  present  to  his  mind  as  that  which 
[  •634  ]  induced  counsel  to  give  up  ♦the  point  when  the  case  was  before 
Lord  Kenyon.  He  proceeds :  The  '*  consequence  is  obvious.  At 
his  death  his  will  as  to  Mrs.  Smith  was  no  appointment  of  the  land. 
As  to  Lady  Camelford  it  operated  absolutely  as  a  bar  to  any  claim 
that  could  be  set  up  by  her,  as  entitled  as  a  creditor  to  any  equitable 
interest,  for  he,  by  satisfying  all  she  is  entitled  to,  stands  in  her 
place  "  (3) ;  treating  it  not  so  much  as  a  question  of  the  purchase  of 
a  right  as  of  the  satisfaction  of  a  debt :  and  then  he  notices  the 
codicil  as  evidence  of  the  intention.  After,  however,  saying  that 
the  father  had  satisfied  all  claims  that  Lady  Camelford  could  set  up 
in  opposition  to  any  act  of  his  will  with  regard  to  her  provision 
under  the  marriage  settlement,  he  adds:  "By  the  codicil  Mr. 
Wilkinson  plainly  understands  it  so."  I  apprehend  that  case  is  an 
authority,  so  far  as  it  was  before  Lord  Kenyon,  that  the  debt  was 
satisfied  by  the  payment  made  by  the  testator  in  his  lifetime  ;  and 
Lord  Loughborough  seems  to  treat  it  as  a  quasi  debt,  although  he 
relies  also  on  the  evidence  as  to  the  intention  of  the  testator  derived 
from  the  codicil. 

In  Noelv.  Lord  Walswgham  (4),  the  shares  of  two  of  the  daughters. 
Lady  Walsingham  and  Lady  Edward  O'Bryen,  had  been  differently 
dealt  with.     That  of  Lady  Walsingham,  which  consisted  of  a  sum 

(1)  SmUh  V.  Lord  Camelford,  3  B.  E.  (3)  3  E.  B.  44  (2  Ves.  Jr.  714). 

36  (2  Ves.  Jr.  698).  (4)  25  E.  E.  164  (2  Sim.  &  St.  99). 

(2)  3  E.  E.  p.  44  (2  VeB.  Jr.  713, 714). 
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of  3,0002.,  paid  to  her  by  her  father  Mr.  Methaen,  had  been  assigned         Leb 
to  him  by  an  absolute  assignment  of  that  sum  and  all  her  interest        head. 
in  respect  of  it ;  and  as  to  her  no  question  could  arise.     The  share  of 
Lady  Edward  O'Bryen  had  been  treated  differently.  By  a  deed  poll, 
dated  the  dlst  of  March,  1815,  purporting  to  be  a  release,  Lady 
Edward  0*Bryen,  in  consideration  of  10,000/.  secured  to  her  by  her 
father,  released  to  him  and  his  heirs  all  her  right,  title,  and  interest 
in  or  to  the  manors  and  hereditaYnents  comprised  in  the  settlement 
charged  with  the  payment  of  her  portion  as  one  of  the  younger  chil- 
dren (1) ;  ♦so  that  neither  she  nor  those  claiming  under  her  should       [  *^^^  1 
have  any  further  interest  in  the  property.     Sir  John  Lbaoh  held 
that  Mr.  Methuen  became  the  purchaser  of  the  3,0002.  appointed  to 
Lady  Walsingham,  and  that,  such  sum  not  being  more  than  her 
equal  aliquot  share  of  the  15,0002.,  it  might  be  difficult  to  question 
the  validity  of  that  appointment  or  purchase,  even  if  the  interest  of 
any  party  required  it,  which  did  not  happen  to  be  the  case  (2). 
Then  he  proceeded  to  consider,  as  the  only  question  of  importance, 
the  effect  of  the  subsequent  transactions  with  respect    to  Lady 
Edward  O'Bryen's  portion.     "  By  the  terms  of  the  settlement,"  he 
says,  '*  any  advance  made  by  the  father  in  his  lifetime  was  to  be 
taken  in  or  towards  satisfaction  of  the  portion  provided  by  the  settle- 
ment  for  a  younger  child,  unless  the  father  should  declare  the 
contrary.    I  apprehend  the  true  construction  of  this  provision  is, 
that  if  the  father  make  an  advance  to  an  object  of  the  settlement 
without  any  declaration  of  intention  in  respect  to  it,  the  advance 
operates  to  the  exoneration  of  the  estate  charged  with  the  portion, 
but  that  the  father  is  at  liberty  to  declare  that  the  child  advanced 
shall,  notwithstanding,  receive  its  full  portion,  or  is  at  liberty  to 
consider  himself  pro  tanto  the  purchaser  of  the  portion,  and  to 
declare  in  effect  that  it  shall  remain  a  charge  upon  the  estate  for 
his  benefit.    The  question  then  with  the  settled  estate  is,  whether 
Mr.  Methuen  has  declared  any  intention,  that,  notwithstanding  the 
advance  made  to  Lady  Edward  O'Bryen,  her  share  of  the  15,0002. 
should  continue  a  charge  upon  the  settled  estate,  in  order  to  remain 
at  his  disposition.    I  concur  with  the  argument  for  the  personal 
representative  of  Mr.  Methuen,  that  the  deed  poll  of  Lady  Edward 
O'Bryen  of  the  81st  of  March,  1815,  may,  under  the  circumstances, 
be  treated  as  an  assignment  of  her  interest  in  the  15,0002.  to  her 
father  "(3). 

(1)  25  B.  B.  166  (2  Sim.  &  St.  102).         (3)  25  B.  B.  172  (2  Sim.  &  St.  HI). 

(2)  25  B.  B.  171  (2  Sim.  &  St.  110). 
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Lee  Having  proceeded  bo  far  entirely  upon  the  circumstances  of  that 

Ha^D.  case,  he  goes  on  to  say,  in  reference  to  Folkes  v.  Western,  "  I  may 
[  6Hfi  ]  add,  that,  having  carefully  considered  the  case  of  Folkes  and 
Western,  I  do  not  concur  in  the  observation  made  at  the  Bar,  that 
there  is  error  in  that  decree,  inasmuch  as  it  was  not  declared  that 
the  father  was  a  purchaser  of  Mrs.  Lloyd's  share.  There  was  in 
that  case  no  expressed  intention  on  the  part  of  the  father  to  that 
effect "  (1).  And  he  seems  to  conctir  in  the  view,  that,  if  there  be  no 
expressed  intention,  the  inference  of  a  desire,  on  the  part  of  the 
father,  to  become  a  purchaser  of  the  portion,  does  not  arise.  The 
question,  then,  is,  whether  there  is  any  intention  expressed ;  and 
clearly  there  is  none  at  all  in  the  present  case. 

There  is  a  certain  analogy  between  these  cases  and  cases  of  pur- 
chases for  children,  which  do  not  follow  the  ordinary  rule  of  there 
being  an  implied  trust  in  favour  of  the  purchaser.  When  an  estate 
is  purchased  by  a  father  in  the  name  of  a  child,  that  is  prima  facie 
presumed  to  be  for  the  benefit  of  the  child,  unless  you  find  some 
evidence  contemporaneous  with  the  purchase  (and  such  evidence 
to  have  any  weight  must  be  contemporaneous)  to  show  that  the 
purchase  was,  in  fact,  intended  to  be  for  the  benefit  of  the  father. 

In  the  case  of  Folkes  v.  Western,  the  circumstances  were  so 
analogous  to  those  in  the  present  case,  that  I  can  make  no  distinc- 
tion between  them.  There,  as  in  this  case,  there  was  a  fund  (it  was 
8,(XX)Z.)  provided,  partly  by  the  wife,  partly  by  the  husband,  for 
the  benefit  of  younger  children,  as  their  parents  or  the  survivor 
should  appoint,  and  in  default  of  appointment  to  such  children 
[  •637  ]  equally.  There,  as  *here,  there  were  two  younger  children,  and 
the  father  made  a  settlement  upon  one  of  them,  Mrs.  Lloyd,  which 
was  to  be  a  satisfaction  of  all  claims  which  she  had  in  the  fund, 
and  by  his  will,  executed  after  the  settlement,  the  father  gave 
directions  for  the  payment  between  his  daughters  of  a  sum  of 
6,0001.,  in  addition  to  the  fund,  treating  the  whole  fund  as  an  out- 
standing sum  of  8,000^  Sir  W.  Grant  said :  *'  The  provision  in 
the  marriage  settlement  of  Mrs.  Lloyd  was  made  without  attending 
to  the  situation  in  which  the  fortunes  of  these  ladies  stood.  That 
provision  was  made  upon  the  supposition  that  they  had  definite 
interests ;  but  they  had  merely  contingent  possible  interests  to  arise 
under  the  appointment,  and  definite  interests  only  in  default  of 
appointment.  If  they  had  definite  interests,  under  such  a  provision 
the  interest  belonging  to  Mrs.  Lloyd  would  have  sunk,  not  to  be 
(1)  26  B.  E.  172  (2  Sim.  &  St.  111). 
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raised ;  and  therefore  no  charge  upon  the  estate  in  respect  of  it,  Lbs 
being  satisfied.  But  as  Mrs.  Lloyd  had  nothing  that  she  could  h^d. 
make  the  subject  of  bargain  with  her  father  " — (this  part  of  the 
judgment  has  been  largely  commented  on,  and  has  been  shaken  by 
subsequent  decisions) — ''  as  she  had  nothing  that  she  could  give  up, 
but  the  whole  being  discretionary,  depending  first  upon  the  father 
and  mother,  and  afterwards  upon  the  survivor,  how  can  I  say  any 
definite  proportion  of  this  has  sunk  ?  To  what,  then,  is  it  to  be 
compared  ?  There  is  no  analogy  but  that  of  the  custom  of  London. 
In  those  cases,  one  should  tinnk  primd  facie  the  effect  of  advance- 
ment by  the  father  would  be  to  increase  the  part  of  the  estate  of 
which  he  would  have  power  to  dispose ;  but  it  was  held  otherwise, 
that  it  had  no  effect,  except  to  remove  that  child  entirely  out  of  the 
way,  and  to  increase  the  shares  of  the  others ''  (i). 

The  remarks  of  Sir  Wm.  Grant  as  to  the  analogy  between  *this  [  •638  ] 
case  of  Folkes  v.  Westein  and  the  orphanage  custom  of  London, 
have  made  it  necessary  for  me  to  examine  minutely  the  authorities 
on  that  subject ;  and  I  am  bound  to  say,  after  having  sifted  those 
authorities,  that  I  cannot  find  any  clear  authority  in  support  of 
what  Sir  W.  Grant  lays  down,  as  to  the  analogy  of  the  custom  of 
London  in  regard  to  the  shares  of  children  advanced. 

As  to  the  custom  in  regard  to  the  share  of  the  wife  when  the 
wife  has  been  advanced,  the  law  is  settled  in  Hancock  v.  Hancock  (2). 
The  custom,  derived  very  probably  from  the  old  Boman  law,  being 
that,  upon  the  death  of  a  freeman  of  the  city  of  London,  his 
general  personal  estate  is  divisible  into  three  parts, — one  called  the 
dead  man's  part,  over  which  the  deceased  had  full  power,  another 
being  the  wife's,  and  the  other  share  belonging  to  the  children, — if  a 
freeman  on  his  marriage  have  compounded  with  his  wife,  that  she 
shall  be  barred  of  all  interest  in  the  common  fund,  the  fund  in  that 
case  becomes  divisible  into  two  moieties,  and  the  effect,  as  to  the 
wife,  is  what  Sir  W.  Grant,  in  Folkes  v.  Western,  describes  the  effect 
as  to  the  child :  she  is  ''  removed  entirely  out  of  the  way— put  out 
of  the  question,  as  if  there  never  had  been  such  a  person  "  —blotted 
out,  as  I  may  say ;  and  the  children  and  the  father  are  let  in  to  take 
in  moieties,  they  being  the  only  two  objects  left. 

As  to  the  custom  in  regard  to  the  share  of  a  child  who  has 
been  advanced,  there  is  anything  but  uniformity  in  the  numerous 
authorities ;  but  I  do  not  find  any  authority  in  support  of  what  Sir 

(2)  7  R.  E.  274  (9  Vea.  400).  (2)  2  Vera.  665.    See  3  P.  Wms. 
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Lbb  W.  Grant  assumes  to  be  the  custom.  In  one  case,  Cox  v.  Belitha  (i)^ 
HkId.  there  was  a  contract  to  release  a  child's  interest  in  the  orphanage 
part ;  and  the  Court  ordered  a  release  to  be  made  to  the  executor 
of  the  deceased  freeman.  I  should  have  thought  that  would  have 
L  ^639  ]  ^operated  by  way  of  purchase,  as  the  custom  is  paramount  to  the 
claim  of  the  executor,  and  that  the  effect  would  be  that  the  child's 
share  would  become  subject  to  the  freeman's  testamentary  disposi- 
tion. However,  that  decision  is  contrary  to  what,  in  Folkes  v. 
Western,  Sir  Wm.  Grant  assumed  to  be  the  custom.  In  another 
case,  Medcalfe  v.  Ives  (2),  the  Court  arrived  at  a  different  conclusion, 
but  one  equally  at  variance  with  the  view  of  Sir  Wm.  Grant.  There, 
by  articles  on  the  marriage  of  the  defendant  with  the  daughter 
of  a  freeman,  the  defendant  and  his  intended  wife  covenanted  in 
consideration  of  2,0002.,  her  marriage  portion,  to  release  all  the 
right  and  interest  that  might  accrue  to  them  out  of  her  father's 
personal  estate  by  the  custom  of  London ;  and  one  question  was, 
what  was  to  be  done  with  the  daughter's  share  ?  In  reference  to 
this  question,  Lord  Hardwicke  says :  ''  In  this  case,  another  question 
arose,  whether  the  orphanage  share,  so  to  be  released  by  the  defen- 
dant, should  fall  into  the  dead  man's  part,  and  go  wholly,  according 
to  his  disposition  of  the  residue  of  his  estate,  as  a  thing  purchased 
by  him,  or  whether  it  should  fall  into  his  personal  estate,  and  be 
distributed  with  it,  according  to  the  custom  ;  and  at  first  I  inclined 
to  think  that  it  was  in  the  nature  of  a  purchase  by  the  father,  and 
so  wholly  in  his  power  to  make  a  disposition  of  it  by  his  will.  But, 
upon  hearing  the  Attorney-General  to  this  matter,  I  am  of  opinion 
that,  as  in  equity,  things  covenanted  to  be  done  are  as  things 
actually  done,  it  must  be  considered  as  if  the  husband  had  actually 
released,  and  so  is  an  extinguishment  of  his  wife's  right  to  the 
orphanage  part ;  and  being  an  extinguishment  of  the  right,  it  leaves 
the  estate  of  the  father  as  if  it  had  never  been  charged  with  it, 
and  must,  therefore,  be  considered  as  a  part  of  his  general  personal 
estate,  and  not  to  go  wholly  to  the  executor  of  the  father  as  a  part 
of  the  dead  man's  share." 
[  640  ]  The  result  would  be,  that  the  fund  would  no  longer  be  distributable 

into  three  equal  parts,  one  for  the  dead  man's  share,  one  for  the 
widow,  and  the  third  for  the  children ;  in  which  case,  if  the  advanced 
child  had  been  simply  blotted  out,  the  effect  would  be  an  increase 
of  the  other  children's  shares,  to  the  amount  of  what  would  have 
been  the  share  of  this  advanced  child,  since  the  division  does  not 
(1)  2  P.  Wme.  272,  273.  (2)  1  Atk.  63,  64. 
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depend  upon  the  number  of  children ;  but  Lord  Hardwickb  says,  that  Lbb 
the  share  of  the  advanced  child  formed  part  of  her  deceased  father's  Head. 
general  personal  estate,  which  share  therefore  would  go  according 
to  the  customary  rule  of  division :  one-third  to  the  dead  man's 
share,  one-third  to  the  widow,  and  one-third  to  the  other  children. 
In  effect,  therefore,  Lord  Hardwigke  held,  that  the  advanced  child 
was  not  simply  blotted  out ;  so  that  this  case  also  is  opposed  to  the 
view  of  Sir  W.  Grant. 

Upon  the  wholg,  therefore,  as  regards  the  reasoning  in  Folkea  v. 
Western^  although,  as  to  the  share  of  the  widow,  the  analogy  of  the 
orphanage  custom  of  London  is  perfect,  as  to  the  orphan's  share  it 
is  not ;  and  I  am  bound  to  say,  with  great  submission,  that  I  am  not 
satisfied  with  the  reasoning  on  which  the  learned  Judge  proceeded 
in  that  case.  As  regards  the  decision  in  Folkea  v.  Western^  Sir  J. 
Leach,  in  Noel  v.  Lord  WaUingham  (1),  seems  to  put  it  on  the  true 
ground,  namely,  what  was  intended  to  be  done  ?  If  the  advancement 
was  intended  as  a  purchase  of  the  share,  the  father  would  have 
said  so. 

Where  no  such  intention  is  expressed,  the  question  is,  whether 
there  is  anything  unreasonable  in  supposing  that  the  father,  in  all 
these  cases, — the  subject-matter  being  interests  belonging  to  his 
children  in  property,  which,  in  default  of  appointment,  is  to  be 
divided  among  them, — is  making  an  advance  to  one  child,  so  as  to 
clear  the  fund  of  the  ^claim  of  that  child  for  the  benefit  of  the  other  [  *64i  ] 
children,  and  so  as  to  let  such  other  children  have  the  benefit 
of  the  advanced  child's  share.  That  construction  is  much  more 
analogous  to  the  case  of  a  purchase  on  behalf  of  a  child.  It  was 
argued,  that  this  was  a  resulting  trust ;  but  that  would  not  be  so  in 
the  case  of  a  purchase  on  behalf  of  a  child.  The  true  effect  is,  that 
Mrs.  Head  can  no  longer  claim  anything;  but  the  fund  remains 
untouched,  and  there  is  nothing  unreasonable  in  the  supposition, 
that  the  father  bargained  for  her  share  of  the  fund  for  the  benefit 
of  his  other  children,  although  had  he  pleased  he  might  have  done 
so  for  his  own  benefit. 

I  have  gone  through  Folkea  v.  Western  at  length,  because, 
although,  for  the  reason  assigned  by  Yice-Ghancellor  Wioram  (2),  I 
should  not  have  departed  from  Sir  W.  Grant's  decision,  even  if  I 
had  doubted  its  principle,  I  thought  it  necessary,  in  order  to  insure 
that  my  view  should  be  understood,  to  examine  the  reasons  there 
given,  with  which  I  cannot  entirely  concur.    But,  as  to  the  principle 

(1)  25  R.  E.  172  (2  Sim.  &  St.  111).  (2)  82  R.  R.  133  (7  Hare,  330). 
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Lee  of  that  decision,  as  stated  by  Sir  J.  Leach,  I  entertain  no  donbt, 
Head.  ^^-  ^^^^  where  a  father,  by  making  to  one  of  his  children  an 
advancement,  such  as  that  in  the  case  before  me,  removes  that  child 
out  of  the  way,  he  is  to  be  presumed,  unless  there  be  some  con- 
temporaneous evidence  to  show  the  contrary  intention,  to  have  done 
so  for  the  benefit  of  his  other  children,  and  not  for  his  own  benefit. 
Then,  in  this  case,  I  find  no  such  evidence ;  and  there  being  bat 
two  children  one  of  such  children  being  thus  advanced,  and  the  son 
being  the  only  other  child,  as  Sir  J.  Lbaoh  says^  the  case  of  Boyle 
V.  The  Bishop  of  Peterborough  (l)  applies,  and  I  am  of  opinion  that 
the  son  took  the  whole. 
r  ••^^  J  That  disposes  of  the  first  three  questions.    Then,  as  to  *the 

fourth  question,  it  seems  to  me  that  nothing  can  be  more  clear. 
Mrs.  Head's  legacy  of  5,0001.  is  given  entirely  out  of  the  testator's 
own  real  and  personal  estate,  without  an  attempt  on  his  part  to 
exercise  any  power  under  the  settlement  of  charging  it  upon  the 
settled  property,  without  an  attempt  on  his  part  to  give  her,  in 
respect  of  that  legacy,  any  lien,  charge,  or  other  interest  in  the 
settled  property ;  so  far  from  it,  the  testator  expressly  declares  it  to 
be  his  will,  that  the  whole  of  the  provision  which  she  might  other- 
wise be  entitled  to  under  his  marriage  settlement,  is  to  go  and 
remain  to  his  son ;  not  to  mention  that  by  her  own  marriage  settle- 
ment, executed  previously  to  her  father's  will,  she  had  efifectually 
debarred  herself  from  taking  any  such  lien,  charge,  or  other  interest 
in  the  property  comprised  in  the  settlement  of  1790,  even  if  any 
such  had  been  given  her  by  her  father's  will.  As  regards  that 
property,  she  is  blotted  out  by  the  effect  of  her  own  marriage  settle- 
ment as  much  as  if  she  had  never  existed ;  and  the  remaining  child 
takes  the  whole.  The  fourth  question,  therefore,  must  be  answered 
in  the  negative. 

As  to  the  fifth  question,  the  case  resembles  Fortesctie  v.  Gregor  (2), 
mentioned  by  Lord  St.  Leonards  (3),  where  there  was  a  gift  by  will 
to  the  children  of  A.,  deceased,  of  1,000/.,  to  be  paid  to  them  in 
such  shares  as  one  Innes  should  direct.  There  were  three  children, 
and,  upon  a  bill  filed,  one  of  the  children,  Mrs.  Hepworth,  presented 
a  petition,  stating  that  Innes  was  desirous  that  the  fund  should 
be  equally  divided  amongst  the  three,  and  accordingly  one-third 
was  transferred  to  the  petitioner.  Innes  died  without  making  any 
further  appointment.    Lord  Bosslyn  thought  that  the  recital  in  the 

(1)  2  R.  E.  108  (1  V©s.  Jr.  299).  (3)  2  Sugd.  Pow.  217. 

(2)  6  Ves.  553. 
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petition  could  not  well  be  taken  as  a  further  appointment,  but  said         Lee 
it  came  to  the  same  thing ;  for  it  was  clear  that,  by  the  appoint-       head. 
ment,  Innes  meant  to  give  *Mr6.  Hepworth  her  full  share.    Then,       [  *64h  ] 
at  Innes'  death,  when  there  could  be  no  further  appointment,  the 
necessary  consequence  of  his  appointment  was,  that  there  were  only 
two  shares,  and  two  objects  of  the  power,  and  there  could  be  no 
survivorship.     On  the  principle  of  Boyle  v.  The  Bishop  of  Peter ^ 
borough{l\  I  think  that  would  be  the  result  here. 

I  propose  to  declare,  that,  in  the  events  which  have  happened, 
Mrs.  Head  became  absolutely  barred  of  all  estate  and  interest  in 
the  hereditaments  and  premises  comprised  in  the  indentures  of 
1790;  and,  there  being  no  other  child  of  the  marriage  than 
Christopher  Samuel  Flood,  the  whole  of  such  hereditaments  and 
premises,  in  the  events  which  happened,  became  vested  in  him  as 
tenant  in  tail. 

Then  no  answer  to  the  fifth  question  will  be  required. 


PICKFOED  V.  BEOWN.  J^^t 

May  24. 
(1  Kay  &  J.  643.)  

[A  supplemental  order  might  be  obtained  before  decree  under  15  &  16  Vict 
c.  86,  where  an  infant  had  been  bom  since  the  suit  was  commenced.  See  now 
OrderXVILr.4.] 
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(1  Kay  &  J.  644-658;  S.  0.  24  L.  J.  Ch.  737.)  '^''Xll^sf* 

A  devise  of  copyholda  to  W.  for  life,  and  after  his  death  to  his  eldest  or  ' 

only  son,  and  the  legal  and  customary  heirs  of  such  eldest  or  only  son  for       ^^^'    ' 
ever,  provided,  that  if  W.  leave  no  son  or  issue  of  a  son  living  at  his  death,         ^  644  J 
devise  to  the  daughters  of  W.  as  tenants  in  common  in  fee,  and  if  W.  leave 
no  son  or  daughter,  or  issue  of  a  son  or  daughter  living  at  his  death,  gift 
over:  Held,   that  W.'s  daughters,   during  his  lifetime,  took  contingent 
descendible  interests  as  tenants  in  common  in  fee  in  the  devised  estate : 

Held,  also,  that  the  admission  of  W.  did  not  enure  for  the  benefit  of  his 
daughters  so  as  to  bring  them  within  the  seisin. 

Part  of  the  property  was  copyholds  descendible  according  to  the  tenure 
of  borough  English  among  issue  and  oollateraLs  also :  Held,  that,  on  the 
death  of  one  of  the  daughters  of  the  tenant  for  life  without  issue  in  his 
lifetime,  her  interest  in  the  copyholds  descended  to  her  youngest  sister  then 
living,  and  on  the  subsequent  birth  of  another  sister  shifted  to  her. 

Another  part  of  the  property  was  copyholds  not  proved  to  be  descendible 
according  to  the  tenure  of  borough  English,  but  by  custom  the  descent  was 
shown  to  be  to  the  youngest  son  or  daughter  or  sister  of  the  copyholder  last 

(1)  2  B.  B.  108  (1  Ves.  Jr.  299).  (2)  Inre Smart  (1881)  18  Oh,  D.  165, 
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RiDBB  seised :  Held,  that,  on  the  death  of  one  of  W.'s  daughters  in  his  lifetime 

r.  without  issue  before  she  became  seised,  her  interest  in  these  copyholds 

Wood.  descended,  not  according  to  the  custom,  but  to  all  her  sisters  as  her 

coheiresses-  at-la  w* 

Chablbs  Wabe  being,  at  the  date  of  his  will  and  thenceforth 
until  his  death,  eeised  in  fee  simple  of  certain  freehold  heredita- 
ments in  the  parishes  of  Hursley  and  Michelmarsh,  in  the  county 
of  Southampton,  and  also  seised  in  fee  of  certain  copyhold  heredita- 
ments of  the  manor  of  Merden,  in  the  parish  of  Hursley,  in  the 
county  of  Southampton,  and  of  the  manor  of  Michelmarsh,  in  the 
parish  of  Michelmarsh,  in  the  said  county  of  Southampton,  accord- 
ing to  the  respective  customs  of  the  said  manors  respectively,  and 
having  duly  surrendered  the  said  copyhold  hereditaments  to  the 
uses  of  his  will,  made  his  will,  dated  the  17th  of  November,  1801, 
which,  so  far  as  material,  was  in  the  words  following :  *'  I  give  and 
devise  my  freehold  and  copyhold  estates  in  the  parishes  of  Hursley 
and  Michelmarsh  to  my  nephew  William  Goffe  and  his  assigns, 
during  his  natural  life,  with  liberty  of  cutting  timber ;  and  imme- 
diately after  his  death,  I  devise  the  said  freehold  estates  to  the  eldest 
or  only  son  of  the  said  William  Gofife,  and  the  legal  and  customary 
heirs  respectively  of  such  eldest  or  only  son  for  ever ;  provided, 
that  if  the  said  William  Gofife  leave  no  son  or  issue  of  a  son  living 
or  in  ventre  sa  mere  at  his  death,  I  give  the  said  freehold  and  copy- 
[  *645  1  hold  estates  to  the  daughters  or  only  ^daughter  of  the  said  William 
Goffe,  as  tenants  in  common,  and  their  respective  legal  and  cus- 
tomary heirs  for  ever ;  provided,  that  if  the  said  William  Gofife  have 
neither  son  or  daughter  or  issue  of  a  son  or  daughter  living  or  in 
ventre  sa  mire  at  his  death,  I  devise  my  said  freehold  and  copyhold 
estates  to  my  niece  Mary  Gofife,  and  her  legal  and  customary  heirs 
for  ever." 

The  testator  died  on  the  16th  of  August,  1805. 

The  said  William  Gofife  immediately  after  his  death  entered  into 
the  possession  of  the  freehold  estates  devised  by  the  said  will,  and 
continued  in  such  possession  or  receipt  to  the  time  of  his  death. 

On  the  14th  of  October,  1805,  the  said  William  Gofife  was  duly 
admitted  tenant  of  all  the  said  copyhold  hereditaments  of  the  said 
manor  of  Merden,  to  hold  the  same  to  the  said  William  Gofife  and 
his  assigns  during  his  life,  with  the  benefit  as  to  timber  vested  in 
him  as  expressed  in  the  will  of  the  said  Charles  Wade,  at  the  will 
of  the  lord,  according  to  the  custom  of  the  said  manor  ;  and  on  the 
6th  of  June,  1806,  the  said  William  Gofife  was  duly  admitted  tenant 
of  all  the  said  copyhold  hereditaments  holden  of  the  manor  of 
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Michelmarshy  to  hold  the  same  unto  the  said  William  Goffe  and  his       Ridbb 
assigns  during  his  natural  life,  at  the  will  of  the  lord,  according  to       w^d. 
the  form  and  effect  of  the  will  of  the  said  Charles  Wade,  and 
according  to  the  custom  of  the  said  manor. 

William  Goffe  had  issue  seven  children  only,  namely,  the  defen- 
dant  Elizabeth  Wood,  bom  on  the  9th  of  September,  1804 ;  Ann 
Goffe,  since  deceased,  who  was  born  on  the  18th  of  April,  1806 ; 
Charles  Goffe,  since  deceased,  who  was  bom  on  the  6th  of  Septem- 
ber, 1807 ;  Mary  Ann  Goffe,  since  deceased,  who  was  born  on  the 
7th  of  June,  "^1809 ;  the  defendant  Emily  Dennant,  who  was  born  [  *646  j 
on  the  14th  of  February,  1811 ;  the  defendant  Ellen  Messum,  who 
was  born  on  the  18th  of  November,  1812 ;  and  the  plaintiff  Clara 
Bider,  who  was  born  on  the  14th  of  May,  1815.  The  said  Ann 
Goffe  died  on  the  28th  of  November,  1807,  an  infant,  under  the  age 
of  twenty-one  years,  without  having  ever  been  married,  leaving  the 
said  Elizabeth  Wood  (then  Elizabeth  Goffe)  and  the  said  Charles 
Goffe  her  only  sister  and  only  brother  her  surviving.  The  said 
Charles  Goffe  died  on  the  28th, of  January,  1808,  without  having 
ever  been  married,  and  in  the  lifetime  of  the  said  William  Goffe, 
leaving  the  said  Elizabeth  Wood  (then  Elizabeth  Goffe),  his  only 
sister,  him  surviving.  And  the  said  Mary  Ann  Goffe  died  on  the 
8th  of  September,  1818,  an  infant,  under  the  age  of  twenty-one 
years,  and  without  having  ever  been  married,  leaving  the  said 
Elizabeth  Wood  (then  the  said  Elizabeth  Goffe),  the  said  Emily 
Dennant  (then  Emily  Goffe),  and  the  said  Ellen  Messum  (then 
Ellen  Goffe),  her  only  sisters,  her  surviving.  The  said  William 
Goffe  died  on  the  24th  of  January,  1848,  leaving  the  said  Eliza- 
beth Wood,  Emily  Dennant,  Ellen  Messum,  and  Clara  Bider,  his 
only  children,  him  surviving.  And  it  appeared  by  the  court  rolls 
of  the  manors  that  each  of  them,  the  said  Elizabeth  Wood,  Emily 
Dennant,  Ellen  Messum,  and  Clara  Bider,  upon  due  presentment 
being  made  of  the  death  of  the  said  William  Goffe,  was  on  the  18th 
of  July,  1848,  admitted  tenant  of  one  undivided  fourth  part  of  a 
share  of  and  in  the  said  copyhold  hereditaments,  to  hold  the 
same  to  her  and  her  heirs,  at  the  will  of  the  lord,  according 
to  the  respective  customs  of  the  several  manors  of  Merden  and 
Michelmarsh. 

By  the  custom  of  the  said  manor  of  Merden,  customary  tenements 
within  the  said  manor  do  descend  and  ought  to  descend  as  tene- 
ments of  the  tenure  and  in  the  nature  of  borough  English,  not  only 
to  the  youngest  son  or  ^youngest  daughter,  and  for  default  of  such       [  ^^i" 
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Rider       issue  of  such  customary  tenant  to  the  youngest  brother  or  youngest 
Wood.        sister,  but  also,  for  default  of  such  brother  and  sister  of  such  cus- 
tomary tenant,  to  the  next  youngest  kinsman  or  kinswoman  of  the 
whole  blood  of  the  customary  tenant  in  possession  how  far  soever 
remote. 

In  a  bill  filed  in  the  Court  of  Chancery,  in  the  reign  of  Queen 
Elizabeth,  by  the  copyholders  and  customary  tenants  of  the  said 
manor  of  Michelmarsh,  for  ascertaining  and  determining  the  fines 
payable  on  admittances,  the  customary  descent  in  the  said  last- 
mentioned  manor  was  stated  to  be,  that,  after  the  death  of  any  of 
the  copyholders  and  customary  tenants  of  the  said  manor,  the 
youngest  son  of  the  said  copyholder  so  dying,  or,  for  want  of  a  son, 
the  youngest  daughter  of  the  said  copyholder,  and  if  he  hath  no  son 
or  daughter,  then  the  next  of  kin  of  the  said  copyholder  so  dying 
have,  at  the  next  court  holden  for  the  said  manor  after  the  decease 
of  the  said  copyholder,  used  to  be  presented  by  the  homage  there 
the  next  and  immediate  tenant  unto  the  said  premises  as  heir  unto 
his  said  father,  deceased,  according  to  the  custom  of  the  said  manor, 
and  thereupon  to  be  admitted  tenant  accordingly ;  and  by  the  decree 
pronounced  in  the  said  suit  it  was  ordered  and  adjudged,  that  the 
copyhold  lands  and  tenements  within  the  said  last-named  manor, 
with  their  appurtenances,  should  for  ever  from  thenceforth  be 
deemed,  taken,  and  reputed  to  be  ancient  copyhold  and  customary 
lands  and  tenements  of  inheritance. 

Certain  entries  in  the  court  rolls  of  the  said  manor  of  Mitchel- 
marsh  were  stated,  showing  that  by  the  custom  of  that  manor  the 
descent  of  copyhold  lands  within  the  manor  was  to  the  younger 
sister  in  preference  to  the  elder,  and  one  case  was  stated  in  which 
the  youngest  son  of  the  only  brother  of  a  copyholder  who  had  sur- 
[  •648  ]  vived  such  brother  *and  died  seised,  was  in  1784,  after  several  trials, 
held  to  be  heir  to  the  copyholder  in  preference  to  his  youngest 
sister. 

Clara  Bider  and  her  husband  as  plaintiffs  concurred  with  Elizabeth 
Wood  and  her  husband,  Emily  Dennant  and  her  husband,  and  Ellen 
Messum  and  her  husband,  in  stating  the  above  facts  in  a  special 
case,  in  which  the  questions  were :  Ist.  As  to  the  part  or  share  or 
parts  or  shares  of  and  in  the  said  freehold  hereditaments  to  which, 
under  the  circumstances  hereinbefore  stated,  the  said  plaintiffs  and 
defendants  were  respectively  entitled  under  or  by  virtue  of  the  said 
will  or  otherwise.  2nd.  As  to  the  part  or  share,  parts  or  shares,  of 
and  in  the  said  copyhold  hereditaments  situate  within  and  holden 
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of  the  said  manor  of  Merden,  to  which  under  the  circumstances  Ridbb 
before  stated,  having  regard  to  the  customary  descent  of  tenements  wood. 
within  that  manor,  the  said  plaintiffs  and  defendants  were  respec- 
tively entitled  under  or  by  virtue  of  the  said  will  or  otherwise ;  and 
8rd.  As  to  the  part  or  share,  parts  or  shares,  of  and  in  the  said 
copyhold  hereditaments  situate  within  and  holden  of  the  said  manor 
of  Michelmarsh,  to  which,  under  the  circumstances  hereinbefore 
stated,  having  regard  to  the  customary  descent  of  tenements  within 
that  manor,  each  of  them  the  said  plaintiffs  and  defendants,  or  either 
of  them,  was  respectively  entitled  under  or  by  virtue  of  the  said  will 
or  otherwise. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  Piatt  for  the  plaintiffs  : 

In  the  events  which  happened,  the  daughters  took  descendible 
interests  in  one-sixth  shares.  The  shares  of  the  two  daughters  who 
died  in  the  lifetime  of  the  tenant  for  life  in  the  copyhold  estates 
descended  to  their  heirs  at  that  time,  and  shifted  on  the  birth 
of  the  plaintiff  to  her  as  the  ^customary  heir,  and  thus  the  plaintiffs  [  *^9  ] 
are  entitled  to  three-sixths  of  the  copyhold  property. 

In  Reve  v.  Malnter  (1),  it  wa^  held  that  copyhold  and  freehold 
borough  English  descents  are  similar,  and  so  also  in  Payne  v. 
Barker  (2).  If  surrenderee  die  before  admittance,  his  heir  shall  be 
admitted :  Bunting  v.  Lepingwel  (3).  An  executory  devise  is  trans- 
missible to  the  heir  in  the  same  way  as  a  contingent  remainder : 
Ooodright  v.  Searle  (4) ;  Doe  d.  Andrew  v.  Hutton  (6). 

19  Hen.  VI.,  61  a,  pi.  26,  Fortescue  arguing,  puts  the  case  that  a 
man  has  issue  a  son  and  a  daughter,  the  son  purchases  land  and 
dies  seised,  and  the  father  afterwards  has  issue  another  son ;  he  will 
oust  the  sister,  and  claim  as  next  heir  to  his  brother. 

Doctor  and  Student,  p.  21 :  ''  If  the  son  purchaseth  lands  in  fee, 
and  dieth  without  heir  of  his  body,  the  land  shall  descend  to  his 
uncle  and  shall  not  ascend  to  his  father ;  but  if  the  father  have  a 
son,  though  it  be  many  years  after  the  death  of  the  elder  brother^ 
yet  that  son  shall  put  out  his  uncle,  and  shall  enjoy  the  lands  as 
heir  to  the  elder  brother  for  ever : "  Ooodale  v.  Oawthome  (6). 

(Vicb-Chanobllor  :  In  Cru.  Dig.  Descent,  cap.  8,  s.  14,  it  is  said, 
''  So  where  son  purchased  land  and  died  without  issue,  his  uncle 
entered  as  his  heir;  two  years  afterwards  the  father  had  issue 

(1)  Oro.  Car.  410.  (4)  2  Wils.  9. 

(2)  Or.  Br.  26.  (5)  3  Bos.  &  P.  643. 

(3)  4  Go.  Bep.  29  b.  (6)  97  R  B.  252  (2  Sm.  &  G.  376). 
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BiDBB       another  son,  and  it  was  held  that  such  other  son  might  enter  on 
Wood.       ^is  uncle." 

If  the  custom  be  silent,  the  common  law  must  regulate  the  course 
of  descent :  Dean  v.  Spray  (}).) 

[  650  ]  Mr.  Rolt,  Q.C.,  and  Mr.  E.  F.  Smith  for  Elizabeth  Wood: 

The  share  of  Ann  descended  on  her  death  to  Charles,  and  on  his 
death  to  Elizabeth  Wood,  and  has  not  shifted  from  her.  Descent 
of  a  contingent  interest  may  take  place  through  a  person  who  died 
before  the  contingency  happened  (2):  Chauncy  v.  Graydon  (a), 
"  Where  lands  in  borough  English  descend  to  the  youngest  son  and 
he  dies  without  issue,  it  shall  not  go  to  the  youngest  brother,  for 
that  custom  does  not  hold  betwixt  brothers  without  a  particular 
custom,  but  the  eldest  brother  shall  have  it ; "  Bayley  v.  Stevens  (4), 
Clements  v.  Scudamore  (5),  Doe  d.  Hamilton  v.  Clift  (e). 

Mr.  Wilkock,  Q.C.,  and  Mr.  Giffard,  for  Mr.  and  Mrs.  Messum : 

The  daughters  living  at  the  death  of  the  tenant  for  life  took 
equally. 

Mr.  Selwyn,  for  Mr.  and  Mrs.  Dennant,  took  the  same  view, 
citing  Skey  v.  Barnes  (7),  Ciirrie  v.  Gould  (s): 

If  not,  then  the  Court  will  not  carry  the  custom  of  descent  in 
these  manors  further  than  it  is  proved  to  extend  (9) ;  and,  as  this 
particular  case  is  not  shown  to  have  happened  on  the  death  of  a 
person  only  contingently  entitled,  the  descent  must  be  considered 
to  have  been  to  the  heirs  at  common  law,  of  which  Mrs.  Dennant 
was  one. 

Mr,  James,  Q.C.,  in  reply. 
Judgment  reserved. 


[G51] 


Jnbj  13.      VicE-CnANCELLOR  SiR  W.  Paob  Wood,  after  stating  the  terms  of 
the  will,  continued  as  follows: 

The  first  question  in  the  case  is,  what  interest  the  daughters  of 
William  Gofife  took  in  the  property  devised,  the  facts  being  that  the 
tenant  for  life  had  one  son,  who  died  in  his  lifetime,  named  Charles, 

(1)  1  T  E.  466.  (6)  54  11.  R.  612  (12  Ad.  &  El.  566). 

(2)  8  Vin.  Abr.  "  Devise,"  L.  2,  s.  38.  (7)  17  R  R.  91  (3  Mer.  335). 

(3)  2  Atk.  621.  (8)  55  R.  R.  31  (4  Beav.  117). 

(4)  Cro.  Jac.  198.  (9)  3    Cni.   Dig.   Descent,  cap.    v. 

(5)  2  Ld.  Ray.  1024.  pi.  32. 
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and  six  daughters :  Elizabeth  Wood,  the  defendant,  being  his  eldest  Bidbb 
daughter,  then  Ann  his  second,  then  Charles,  then  Mary  Ann,  and  Wood. 
three  other  daughters,  who,  with  Elizabeth,  are  still  living.  Ann 
died  in  1807,  at  which  time  Elizabeth  and  Charles  were  his  only 
other  children.  Charles  died  in  1808,  leaving  Elizabeth  the  only 
surviving  child;  and  Mary  Ann  died  in  1818,  at  which  time 
Elizabeth,  Emily,  and  Ellen  were  the  only  living  children,  the 
plaintifif  Clara  not  being  then  born. 

The  first  question  is,  whether  the  daughters  took  any  interest  in 
the  estate,  which  was  devised  over,  in  case  there  should  be  no 
children  or  issue  of  William  Goffe  who  should  be  living  at  his 
death.  It  has  been  argued  that  this  devise  was  a  contingent  gift 
to  a  class,  to  be  ascertained  at  the  death  of  the  tenant  for  life.  I 
have  already  intimated  that  I  cannot  adopt  that  construction ;  but 
I  think  that  the  true  construction  is,  that  this  is  a  gift  to  the  tenant 
for  life,  with  remainder  in  fee  to  his  son  in  one  event ;  and,  if  there 
should  be  no  son  or  issue  of  a  son  living  at  the  death  of  the  tenant 
for  life,  then  to  all  his  daughters  in  fee.  The  argument  on  this 
point  rested  mainly  on  the  effect  of  the  ultimate  limitation  over,  as 
exhausting  all  the  events  previously  contemplated,  and  then  giving 
over  the  estate ;  however,  that  does  not  seem  to  me  to  be  the  effect 
of  it,  but  the  contrary,  because  the  gift  over  is  in  the  event,  not 
merely  of  there  being  no  son  or  daughter  of  the  tenant  for  life 
living  at  his  death,  but  of  there  being  no  issue  of  any  son  or 
daughter  then  living.  If  I  were  to  hold  that  the  construction  is  as 
contended,  this  might  happen :  if  the  sons  and  *daughters  had  been  [  *^^2  J 
all  dead  at  the  death  of  the  tenant  for  life,  leaving  issue,  their  issue 
would  take  nothing,  but  there  would  be  an  intestacy.  I  therefore 
do  not  think  that  would  be  a  sound  construction.  But  the  case  is 
more  like  Loddington  v.  Kime  (l),  a  contingency  with  a  double 
aspect.  The  daughters  are  only  to  take  provided  there  be  no  son 
or  issue  of  a  son  living  at  the  death  of  the  tenant  for  life,  in  which 
event  the  estate  is  given  to  the  daughters  or  only  daughter  of  the 
tenant  for  life  as  tenants  in  common  in  fee,  and  that  confers  upon 
them  a  descendible  contingent  interest. 

Then,  the  next  question  in  dispute  was  concerning  the  general 
canon  of  descent,  which,  however,  I  think  has  been  long  since  con- 
cluded by  authority.  Independently  of  the  question  of  customary 
descent,  it  was  argued,  that  a  descent  having  once  taken  place  to 
the  person  who  was  heir  at  the  moment  of  the  ancestor's  decease, 
(1)  1  Salk.  224;  1  Ld.  Bay.  203. 
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RiDBE  the  property  would  not  shift  to  a  nearer  heir,  who  subsequently 
Wood.  came  into  being.  But  it  was  laid  down  by  Fortescue  as  counsel  in 
the  time  of  Henry  the  Sixth,  and  was  not  dissented  from  by  the 
Judges,  that,  if  the  only  child  of  A.  should  die,  leaving  an  uncle  his 
heir,  who  enters,  and  afterwards  another  son  of  A.  should  be  bom, 
he  would  take  the  estate  as  heir  to  A. ;  and  that  has  been  recognised 
by  Coke,  and  also  in  the  Doctor  and  Student,  and  cannot  now  be 
disputed. 

The  next  question  was,  what  was  the  condition  of  these  parties 
with  reference  to  the  contingent  interest  in  the  copyholds  at  the 
time  of  the  death  of  Charles  and  Mary  Ann.  It  is  quite  clear  on  the 
authority,  amongst  other  cases,  of  Doe  v.  Tonikina  (i),  that  a  con- 
tingent remainderman  of  copyholds  is  not  within  the  seisin,  and 
that  the  admission  of  the  tenant  for  life  is  not  the  admission  of  such 
a  contingent  remainderman;  therefore,  Ann,  who  died  first,  and 
[  *€53  J  Charles  *and  Mary  Ann,  could  not  be  taken  to  be  within  the  seisin 
in  respect  of  these  copyholds.  Then,  what  operation  ought  that  to 
have  with  regard  to  the  customary  descent  of  these  copyholds, 
which  is  different  in  the  two  manors?  By  the  custom  of  the 
manor  of  Merden,  customary  tenements  within  the  manor,  it  is 
said,  ''  do  descend  and  ought  to  descend  as  tenements  of  the  tenure 
and  in  the  nature  of  borough  English,  not  only  to  the  youngest 
son  or  youngest  daughter,  and  for  default  of  such  issue  of  such 
customary  tenant  to  the  youngest  brother  or  youngest  sister,  but 
also  for  default  of  such  brother  and  sister  of  such  customary  tenant 
to  the  next  youngest  kinsman  or  kinswoman  of  the  whole  blood  of 
the  customary  tenant  in  possession,  how  far  soever  remote.*'  In 
the  manor  of  Michelmarsh  there  is  no  custom  that  the  descent 
should  be  according  to  the  tenure  of  borough  English ;  but  the 
statement  is,  that,  in  a  suit  in  Chancery  in  the  reign  of  Queen 
Elizabeth  by  the  copyholders  to  ascertain  the  fines,  the  customary 
descent  was  stated  to  be,  that,  after  the  death  of  any  of  the  copy- 
holders, his  youngest  son,  or,  for  want  of  a  son,  the  youngest 
daughter,  and,  if  he  had  no  son  or  daughter,  then  the  next  of  kin 
of  the  copyholder  have  been  accustomed  to  be  presented  by  the 
homage  as  heir  accordrag  to  the  custom  of  the  manor.  If  that  was 
the  custom,  the  statement  does  not  make  it  out  to  be  in  the  nature 
of  a  borough  English  tenure,  for  it  speaks  only  of  the  youngest  son 
or  daughter  being  heir ;  and,  in  default,  the  next  of  kin,  without 
saying  as  to  them  whether  the  younger  or  elder  are  preferred.  It 
(1)  10  B.  B.  467  (11  East,  185). 
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appears,  by  extracts  from  the  court  rolls  of  this  manor,  that  the  Rider 
younger  sister  was  entitled  to  succeed  in  preference  to  her  elder  Wood. 
sisters ;  and  one  case  is  given  in  which  the  youngest  son  of  the  only 
brother  of  the  last  tenant  in  possession  claimed  as  heir  to  him, 
deriving  title  through  the  only  brother  of  such  tenant,  who  had 
died  in  his  lifetime,  as  in  Clements  v.  Scudanun-e  (l).  The  youngest 
^sister  of  the  last  tenant  also  claimed  adversely  as  heir ;  and  after  [  *654  ] 
several  trials  the  finding  of  the  homage  was,  the  youngest  son  of 
the  brother  was^and  is  the  customary  heir  of  the  last  tenant,  and 
that  he  ought  to  be  admitted  to  the  said  copyhold  estate  of  which 
such  tenant  died  possessed.  The  customary  descent  of  these  copy- 
holds is  not  very  well  stated  in  the  bill  in  Chancery  which  I  have 
mentioned,  being  there  said  to  be,  if  the  customary  tenant  have  no 
son  or  daughter,  then  to  his  next  of  kin.  In  the  instance  given, 
the  customary  tenant  to  whom  descent  was  traced,  died  in  posses- 
sion ;  and  some  stress  has  been  laid  upon  that  fact. 

The  rule  on  which  the  case  must  be  decided  is  that  which  is  laid 
down  in  the  case  of  Payne  v.  Herbert  or  Payne  v.  Barker  (2) ; 
namely,  that,  where  the  tenure  is  borough  English,  if  a  surrender 
has  been  made  to  a  party,  and  he  has  not  been  admitted  thereon, 
yet  having  become  in  some  sense  entitled  to  the  customary  land,  if 
he  die  before  admittance,  his  heir  \?ill  be  entitled  to  be  admitted, 
because  the  law  takes  notice  of  the  borough  English  tenure.  That 
was  held  also  by  Glin,  Ch.  J.,  in  Blunt  v.  Clark  (3),  where  he  says, 
'*  If  a  man,  seised  of  copyhold  lands  in  fee  of  the  custom  of  borough 
English,  surrender  his  land  according  to  the  custom  to  the  use  of 
J.  S.  and  his  heirs,  and  J.  S.,  having  issue  two  sons,  die  before 
admission,  semble,  that  the  younger  son  shall  have  the  land, 
because  he  is  in  the  descent,  or,  at  least,  by  force  of  the  former 
surrender,  and  also  the  nature  of  the  descent."  The  case  of  Payne 
V.  Barker  is  always  cited  as  being  a  case  in  which  there  were 
very  special  circumstances,  and  Holt,  Ch.  J.,  in  Clements  v. 
SctLdamore(4,),  says,  that,  according  to  his  note  of  the  case,  the 
decision  would  have  been  otherwise  had  it  been  alleged  that  the 
lands  were  in  the  nature  of  borough  English,  which  *it  was  not,  but  [^655  ] 
only  set  forth  as  a  particular  custom ;  for  the  law  takes  notice  of 
the  custom  of  borough  English  as  of  gavelkind,  but  not  of  this 
special  custom.  That  is  fully  borne  out  by  Orlando  Bridgman's 
report,    from   which  it  appears  the  circumstances  were  these: 

(1)  1  P.  Wma.  65.  (3)  2  Sid.  61 ;  5  Burr.  2786. 

(2)  Or.  Br.  18.  (4)  2  Ld.  Bay.  1024. 
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RioEB  Nathaniel  Richer,  surrenderee  in  fee,  died  before  admittance,  and 
W(^D.  tb^  j^^y  found,  in  their  special  verdict,  his  death  without  issue, 
and  that  Bobert  Bicher  was  his  eldest  brother,  and  John  was  his 
younger  brother,  and  had  issue  John,  Nathaniel,  and  Bobert  his 
younger  son,  and  that  John  Bicher,  the  brother  of  Nathaniel  the 
surrenderee,  80^  Martii,  24^  Car.,  died,  and  his  three  sons  survived 
him.  Then  they  find  that  there  is  a  custom  **  that  all  customary 
lands  descenderunt  et  descendere  debent  filio  natu  minimo,  fratri 
natu  minimo  aut  nepoti  natu  minimo  prout  casus  accidit ;  and  that  at 
the  Court,  6^  Ap.  24°  Car.,  the  said  Bobert,  the  youngest  son  of  John, 
was  admitted  tenant  of  the  premises  in  fee  according  to  the  custom 
of  the  manor.*'  Therefore  it  is  simply  stated  as  a  special  custom, 
and  not  as  a  borough  English  tenure ;  and  it  was  held  that  the 
descent  did  not  take  place,  according  to  the  custom,  to  the  youngest 
son  of  a  surrenderee  who  died  before  admittance,  but  that  the  estate 
went  to  his  eldest  son  and  heir-at-law.  Briboman,  Ch.  J.,  objects 
to  the  finding  of  the  jury,  which  he  seems  to  say  might,  upon  the 
evidence,  have  been  that  all  the  customary  land  in  the  manor  was 
of  the  nature  of  borough  English ;  and  he  says,  "  The  law  takes 
notice  of  the  custom  of  borough  English  and  gavelkind,  what  they 
are,  and  the  incidents  thereunto,  and  the  consequences  upon  such  a 
custom. . . .  But  if  you  set  forth  a  particular  custom,  whereof  the  law 
takes  no  further  notice  than  as  you  allege  it,  there  the  custom  shall 
be  taken  strictly  as  you  allege  it  and  shall  extend  no  further  •  •  •  , 
here  the  custom  of  borough  English  is  not  found ;  but  they  find  a 
custom  within  the  manor  that  all  customary  lands  have  descended 
[  •656  ]  and  ought  to  descend  to  the  youngest  son,  &c.  This  ♦custom  in  the 
letter  of  it  clearly  reacheth  not  the  youngest  son  of  the  youngest 
brother  of  the  surrenderee ;  for  it  extends  only  where  customary 
lands  descended :  but  here  the  land  did  not  descend."  In  a  subse- 
quent part  of  the  judgment,  p.  27,  it  is  more  clearly  stated :  "  If  a 
verdict  had  been  found  ...  as  I  think  in  this  case,  and  all  the 
copyhold  land  within  the  manor  was  of  the  nature  of  borough 
English  and  descendible  to  the  youngest  in  the  collateral  as  well  as 
in  the  right  line ;  then  I  conceive,  though  Nathaniel  died  before 
admittance,  yet  it  should  go  to  the  youngest,  according  to  the 
notion  of  borough  English ;  for  this  way  of  descent  is  a  quality 
inherent  in  the  land  and  fixed  in  it,  and  the  nature  of  that  land  is 
known  in  the  law."  He  had  previously  said,  "  though  it  be  true, 
borough  English  custom  primd  facie  gives  only  to  the  youngest  son, 
yet  upon  that  foundation  of  alleging  it  to  be  borough  English  land, 
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sQch  an  addition  or  enlargement  of  it  to  go  to  the  youngest  brother  Rideb 
or  nephew  may  be,  it  being  agreeable  to  the  nature  of  a  borough  wood. 
English  custom."  I  notice  that  particularly,  because  it  is  laid  down 
by  some  writers  that  the  custom  of  borough  English  being  only  that 
the  land  descends  to  the  youngest  son,  any  other  custom  must  be 
specially  pleaded ;  but  Bridoman,  Gh.  J.,  seems  here  to  say  that  the 
custom  may  be  alleged  to  be  borough  English,  and  that  will  carry 
with  it  all  the  incidents  of  that  custom  which  are  different  from  the 
ordinary  rules  of  descent,  but  any  special  peculiarity  in  the  custom 
of  a  manor,  not  alleged  to  be  of  such  tenure,  must  be  pleaded  and 
must  be  followed  strictly  according  to  custom. 

With  respect  to  the  manor  of  Merden  in  this  case,  the  custom  is 
well  alleged,  that  all  the  tenements  descend  according  to  the  tenure 
of  borough  English,  with  a  restriction  which  is  common  to  that 
tenure.  The  nature  of  that  descent  is,  that  it  substituted  for  the 
heir-at-law,  in  all  cases,  a  different  person  as  heir,  but  in  all  other 
respects  it  *i8  regulated  by  the  ordinary  rules  of  descent.  I  think,  [  *657  ] 
therefore,  that  these  lands  are  within  the  exception  in  Payne  y. 
Barker  (i),  which  justifies  me  in  holding  that  although  the  persons 
from  whom  the  descent  is  traced  were  never  admitted  and  were  not 
within  the  seisin  of  the  tenant  for  life,  the  persons  now  claiming 
by  descent  from  them  are  in  the  position  of  heirs  claiming  under 
a  borough  English  tenure,  and  therefore,  according  to  Blunt  v. 
Clark  (2),  they  may  take  by  descent,  although  their  ancestor  was 
not  admitted. 

As  to  the  lands  in  the  manor  of  Michelmarsh,  the  state  of  things 
is  exactly  the  contrary.  The  descent  is  only  shown  to  take  place 
from  customary  tenants  who  died  seised,  which  the  ancestors  of  the 
present  claimants  never  were,  having  died  before  they  could  become 
seised ;  and,  therefore,  as  to  this  manor,  the  case  is  on  all  fours 
with  Payne  v.  Barker  {I) ;  and  the  descent  of  the  lands  in  this 
manor  must  be  according  to  the  common  law. 

The  result  will  be,  that  the  devise  conferred  a  descendible  interest 
in  the  property  of  the  devisee  on  all  the  daughters  of  William  Goffe 
in  equal  one-sixth  shares.  When  Ann  died  in  the  life  of  the  son 
Charles,  the  interest  which  she  had,  though  it  may  seem  strange  to 
say  so,  as  it  would  be  defeated  if  Charles  should  be  alive  at  the 
death  of  the  tenant  for  life,  must  descend  to  Charles.  He  might 
die  in  the  lifetime  of  his  father,  and  if  he  had  died  leaving  a  son, 
his  son  would  have  taken  the  whole  of  Ann's  share.  Charles  died 
(1)  Or.  Br.  18.  (2)  2  Sid.  61. 

B.R. — ^voL.  era.  20 
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without  leaving  any  issue  living  at  his  death,  and  his  sisters  became 
his  co-heiresses-at-law,  and  Clara,  his  youngest  sister,  his  heir, 
according  to  the  customs  of  the  manors  of  which  parts  of  the  pro- 
perty were  holden.  At  his  death,  however,  Elizabeth  was  his  only 
living  ^sister,  but  according  to  the  old  canon  of  descent,  when  a 
nearer  heir  came  into  being  the  estate  shifted  to  such  nearer  heir. 
The  customary  estate  held  of  the  manor  of  Merden  shifted  thus  to 
Clara ;  and  as  there  is  now  no  possibiUty  of  a  nearer  customary 
heir  being  born,  it  has  become  absolutely  vested  in  her.  So,  on 
Mary  Ann's  death,  her  interest  in  this  customary  estate  descended 
to  Ellen,  then  her  youngest  sister,  and  heir  according  to  the 
custom ;  and  on  the  birth  of  Clara  this  share  also  shifted  to  her. 
The  four  daughters  now  living  take  each  one-sixth  of  the  Merden 
estate  as  their  original  shares,  and  Clara,  as  customary  heir  to 
Charles  and  Mary  Ann,  takes  the  other  two-sixths  of  Ann  and 
Mary  Ann  respectively. 

As  to  the  freeholds  and  the  property  held  of  the  other  manor, 
the  surviving  daughters  take  them  in  equal  one-fourth  shares  as 
tenants  in  common  in  fee. 


1855. 
May  26. 

Wood,  V.-C. 
[658] 
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COOPER  V.   COOPER  (1). 

1(1  Kay  &  J.  658—665 ;  S.  0.  3  W.  R.  470.) 

Bequest  of  testator's  residuary  personalty  equally  between  his  four 
children  {nomincUim)  to  be  equally  divided  between  them,  share  and  share 
alike ;  and,  in  case  of  the  death  of  either  of  them  leaving  issue,  the  issue 
of  such  child  to  take  the  parent's  share ;  but,  in  the  event  of  their  dying 
without  leaving  issue,  then  the  share  or  shares  of  the  one  so  dying  to  form 
part  of  the  residue:  Held,  that  the  testator's  children  took  for  their 
respective  lives  only. 

John  Cooper,  by  his  will  in  1845,  after  making  certain  specific 
bequests,  bequeathed  as  follows : 

"  And  as  to  all  other  my  personal  estate  and  effects,  whatsoever 
the  same  may  consist  of  or  wheresoever  situated,  I  give,  devise,  and 
bequeath  the  same  equally  between  my  two  sons  Charles  and  Henry, 
and  my  two  daughters  Charlotte  and  Louisa,  to  be  equally  divided 
between  them,  share  and  share  alike ;  and  in  case  of  the  death  of 
either  of  my  said  children,  Charles  or  Henry,  or  Charlotte  or 
Louisa,  leaving  lawful  issue,  then  the  issue  of  such  child  to  take 
the  /parent's  share,  share  and  share  alike;  but,  in  the  event  of 
their  dying  without  leaving  lawful  issue,  then  the  share  or  shares 
of  the  one  so  dying  shall  become  and  form  part  of  the  residue  of 

(1)  Bowers  v.  Btmeri  (1870)  L.  R  5  Oh.  244,  247, 39  L.  J.  Ch.  351,  23  L.  T.  35. 
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my  personal  estate."    And  the  testator  directed  that  the  interest  of      Coopbr 
any  married  woman  under  his  will  should  be  for  her  separate  use.       coopbb. 

The  testator  died  in  October,  1854.  His  children  survived  him. 
His  personal  estate  not  specifically  bequeathed  was  estimated  at 
42,000f. 

A  special  case  was  now  stated  between  the  testator's  children,  as 
plaintiffs,  and  their  children,  who  were  infants,  as  defendants,  for 
the  opinion  of  the  Court  as  to  the  construction  of  this  bequest  of 
the  residue  of  the  testator's  personal  estate  and  effects,  and  whether 
the  plaintiffs  were  entitled  respectively  to  an  absolute  interest  in 
such  residue,  or  to  an  interest  therein  for  their  respective  lives  only. 

Mr.  Bevir  (in  the  absence  of  Mr.  Holt,  Q.G.)  for  the  plaintiffs : 

The  plaintiffs  are  entitled  to  an  absolute  interest  in  the  residue  of 
the  testator's  personal  estate  and  effects. 

There  is,  in  the  first  instance,  an  absolute  gift  to  them  as  tenants 
in  common.  And  with  regard  to  the  gifts  over  "in  case  of  the 
death  of  either  of  them  leaving  issue,"  and  **  in  the  event  of  their 
dying  without  leaving  issue,"  they  amount  in  effect  to  no  more  than 
a  gift  over  in  case  of  the  plaintiffs'  dying,  for  all  must  die  either 
leaving  or  not  leaving  issue.  Like  that  species  of  gift,  therefore,  they 
must  be  taken  to  be  contingent  upon  the  plaintiffs'  dying  during 
the  lifetime  of  the  testator ;  and  the  plaintiffs  having  survived  *the  [  *6€o  ] 
testator  are  entitled  absolutely :  Lm-d  Bindonv.  The  Earl  of  Suffolk  (i), 
Home  V.  Pillans  (^),  Da  Costa  v.  Keir  (8),  Barber  v.  Cocks  (4),  Clayton 
V.  Lowe  (6),  Gee  v.  The  Corporation  of  Manchester  (6). 

Gosling  v.  Townshend  (7)  is  a  decision  adverse  to  the  plaintiffs' 
claim ;  but  there  Sir  J.  Bomilly,  M.  B.,  considered  himself  bound 
by  one  of  the  rules  of  construction  laid  down  by  himself  in  Edwards 
V.  Edwards  (8). 

Mr.  Daniel,  Q.C.,  and  Mr.  Dart  for  the  defendants : 

The  plaintiffs  are  entitled  for  their  respective  lives  only  to  the 
residuary  personal  estate:  Farthing  v.  Allen {9\  a  case  cited  and 
approved  of  by  Sir  J.  Eomilly,  M.  R.,  in  Edwards  v.  Edwards^  and 
which  is  precisely  the  present  case;  Miles  v.  Clark {lo). 

(1)  IP.  Wms.  96.  view  of  the  same  case,  87  R.  R.  497 

(2)  39  B.  R  116  (2  My.  &  K  15).  (19  L.  J.  Ch.  161).— O.  A.  S. 

(3)  27  B.  B.  93  (3  Buss.  360).  (7)  99  B.  B.  136  (17  Beav.  245). 

(4)  63  R.  B.  17  (6  Beav.  82).  (8)  92  B.  B.  464  (16  Beav.  357). 
(6)  24  B.  B.  509  (5  B.  &  Aid.  636).  (9)  17  B.  B.  223  (2  Madd.  310). 
(6)  85  B.  B.  653  ()7  a  B.  437) ;  but  (10)  44  B.  B.  32  (1  Keen,  92). 

Kkioht  Bbuoe,  Y.-O.  took  a  different 

20—2 
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CJooPEB  Lord  Bindon  v.  The  Earl  of  Suffolk  (1)  and  Barker  v.  Cocks  (2) 

CooPEB.  ^6^0  i^ot,  like  the  present,  cases  of  a  double  contingency.  And 
with  regard  to  the  other  cases  cited  in  support  of  the  plaintiffs' 
claim  to  an  absolute  interest,  they  were  cases  in  which  there  were 
either  words  of  inheritance  or  other  words,  clearly  giving  the  parties 
an  absolute  interest,  or  the  property  was  expressed  to  be  given  to 
the  separate  use  of  married  women,  the  husbands  being  restrained 
from  touching  the  corpus — a  circumstance  inconsistent  with  the 
supposition  that  the  parties  took  life  interests  only. 

[  661  ]  Mr.  Bevir^  in  reply.     *     *     * 

Viob-Chanobllob  Sib  W.  Page  Wood  : 

In  this  case  I  must  hold  that  the  interests  of  the  several  plaintiffs 
are  limited,  not  absolute,  interests;  and  that  the  plaintiffs  are 
entitled  to  interests  for  their  respective  lives  only  in  the  residue  of 
the  testator's  personal  estate. 

Where  there  is  a  gift  by  will  to  A.,  and,  "  if  he  die,"  or,  "  in  case 
of  his  death,"  or,  "  in  the  event  of  his  dying,"  to  B.,  it  is  well 
settled,  that  if  A.  survive  the  testator,  he  takes  absolutely,  because 
nothing  can  be  less  contingent  and  more  certain  than  that  A.  must 
die  some  time  or  other  ;  and  if  the  words  importing  a  contingency, 
— "  if  he  die,"  "  in  case  of  his  death,"  "  in  the  event  of  his  dying," 
or  the  like,  are  to  have  any  contingent  meaning  given  to  them, 
some  event  must  be  assumed  to  have  been  in  the  testator's  mind  as 
fixing  the  period  within  which  he  contemplated  the  possibility  of 
the  legatee's  death;  and  the  will  pointing  to  no  other  event,  the 
testator's  death  has  been  selected  as  the  most  natural  to  assume 
for  this  purpose. 

Then  it  has  been  argued  with  some  ingenuity,  that  the  words 
here  used  amount  in  effect  to  the  same  thing ;  that  it  is  no  less 
certain  that  each  of  these  children  will  die  either  leaving  issue  or 
[  *662  ]  not  leaving  issue,  than  it  is  that  each  of  *them  will  die,  and  that 
the  argument  for  referring  the  words  importing  a  contingency  to 
the  death  of  the  testator,  founded  as  it  is  upon  the  certainty  of  the 
event  happening,  is  equally  applicable  here. 

But  there  is  a  fallacy  in  this  argument,  and  it  consists  in  this : 

The  reason  for  assuming,  that,  by  a  bequest  to  A.,  and  in  case  of 

his  death  to  B.,  the  testator  must  have  meant,  in  case  of  A.'s  death 

happening  before  his  own,  is,  that  having  used  contingent  words  in 

(1)  1  P.  Wms.  96.  (2)  63  R  E.  17  (6  Beav.  82). 
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reference  to  so  certain  an  event  as  death,  be  must  have  meant  to  (Cooper 
provide  for  the  legatee's  death  before  the  occurrence  of  some  other  ooopkr. 
event ;  and,  except  the  death  of  the  testator,  there  is  no  event  to 
which  you  can  refer  the  words  of  contingency.  But  that  reason 
does  not  apply  in  a  case  like  the  present.  Here  each  of  the  phrases 
importing  a  contingency  can  be  referred  to  a  contingent  event, — 
'*  in  case  of,"  to  the  event  of  a  death  **  leaving  lawful  issue ; "  "  in 
the  event  of,"  to  a  death  ''without  leaving  lawful  issue."  It  is 
true,  that,  taking  the  two  clauses  together,  and  reading  them  in  the 
alternative,  they  exhaust  every  possible  contingency,  and  involve  a 
certainty ;  but,  taken  separately,  each  of  the  phrases,  *'  in  case  of 
the  death,"  and,  *'  in  the  event  of  their  dying,"  can  be  satisfied  by 
referring  it  to  a  contingency  of  its  own ;  and  the  necessity  for 
supposing  the  testator  meant  a  death  during  his  own  lifetime  does 
not  arise. 

In  regard  to  the  authorities  which  have  been  cited  in  support  of 
the  plaintiffs'  claim,  they  are  to  be  explained  by  a  reference  in  each 
case  to  the  peculiar  language  of  the  will  which  the  Court  was  called 
upon  to  interpret ;  and,  in  almost  every  case,  if  not  in  all,  that 
language  was  expressly  relied  on  in  the  judgment  as  the  ground  of 
the  decision. 

Thus,  in  Lord  Bindon  v.  The  Earl  of  Suffolk  {\),  the  *bequest  [•663] 
was  of  20,000Z.  to  the  testator's  five  grandchildren,  share  and  share 
alike,  equally  to  be  divided  between  them,  and  if  any  of  them  died, 
then  to  the  survivor ;  and  Lord  Gowpbb,  L.  C,  held,  that  there  was 
a  clear  tenancy  in  common  in  the  first  gift ;  and,  relying  upon  the 
inconsistency  of  the  gift  over  to  the  survivor  with  that  previous  gift 
to  them  as  tenants  in  common,  he  held  that  the  words  "  if  any  of 
them  died,"  must  mean  "  if  any  of  them  died  in  the  lifetime  of  the 
testator,"  for  by  that  construction,  he  said,  every  word  of  the  will 
would  have  its  effect  and  operation. 

So,  in  Da  Costa  v.  Keir(2),  the  testator  gave  the  residue  of  his 
estate,  after  the  decease  of  his  widow,  to  the  plaintiff  "  to  and  for 
her  own  use  and  benefit,  and  to  be  at  her  own  disposal ; "  but  if 
she  happened  to  die  leaving,  a  child  or  children  living  at  her 
decease,  then  to  such  child  or  children ;  but  if  she  should  happen 
to  die  without  leaving  any  child  living  at  her  decease,  then  over. 
There  was,  therefore,  according  to  the  form  of  these  expressions, 
first  a  general  gift  to  her  absolutely,  and  next  a  qualification  of,  or 
exception  to,  that  gift  in  particular  events  only.    But,  according  to 

(1)  1  P.  WmB.  96.  (2)  27  E.  E.  93  (3  Euss.  360), 
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Cooper  the  construction  contended  for  by  the  defendants,  the  latter 
CoopBB.  expressions,  although  in  the  form  of  qualification  or  exception  in 
particular  events,  amounted,  as  the  Master  of  the  Bolls  observed, 
to  a  simple  revocation  of  the  prior  general  gift ;  for,  as  the  plaintiff, 
when  she  died,  must  die  either  leaving  a  child  or  not  leaving  a 
child,  and  as  in  either  case  the  defendant  claimed  to  be  entitled,  it 
necessarily  followed,  that  in  no  event  could  the  residuary  estate 
be  at  the  plaintiff's  own  disposal,  which,  according  to  the  plain 
expressed  intention  of  the  testator,  it  was  meant  to  be. 

The  decision  in  Clayton  v.  Lotve  (i),  proceeded  on  exactly  the 
[  •664  ]  game  principle.  There  the  testator  gave  all  his  real  *and  personal 
property  to  be  equally  divided  between  his  grandchildren,  share  and 
share  alike,  for  ever ;  words  sufficient  to  carry  a  fee,  and  admitting 
of  no  doubt ;  and  the  gifts  over  in  case  any  of  his  grandchildren 
died  leaving  no  children,  and  also  in  case  they  died  leaving  children, 
were  incongruous,  and  rendered  nugatory  the  prior  gift  in  fee,  upon 
any  supposition  except  that  the  testator  intended  to  provide  by  the 
gifts  over  for  the  contingency  of  the  death  of  any  of  his  grandchildren 
during  his  own  life. 

The  case  of  Barker  v.  Cocks  (2)  was  somewhat  different,  but  still 
the  reasoning  proceeded  on  the  same  ground,  viz.  the  improbability 
of  the  supposition  that  the  testator  intended  two  clearly  different 
and  incompatible  interests  in  the  same  property  to  be  given  by  his 
will.  The  first  object  of  the  testator  was,  that  the  three  legatees 
should  enjoy  the  property  share  and  share  alike ;  as  to  the  share  of 
one  there  was  a  gift  over  to  the  other  two  in  case  of  her  decease 
without  leaving  issue;  and  except  by  making  the  dying  without 
leaving  issue  refer  to  the  period  anterior  to  the  death  of  the  tenant 
for  life,  it  was  impossible,  as  Lord  Lakqdale  observed,  to  carry  into 
effect  the  primary  intention  of  the  testator  to  divide  the  fund 
amongst  the  three,  share  and  share  alike. 

Home  V.  Pillana  (3)  was  a  bequest  to  a  niece,  when  and  if  she 
should  attain  twenty-one,  to  her  sole  and  separate  use ;  and  in  case 
of  her  death  leaving  children,  her  share  to  go  to  her  children.  Lord 
Brougham,  L.  C,  said,  "  If  we  read  the  latter  part  as  contemplating 
a  dying  at  any  time  and  as  converting  the  legatee's  interest  from  an 
absolute  interest  in  the  capital  sum  into  a  life  annuity,  in  the  event 
of  her  leaving  a  child  at  her  death,  we  entirely  destroy  the  first  part 
of  the  clause,  which  provides  for  the  interest  vesting  at  twenty-one. 

(1)  24  B.  B.  509  (6  B.  &  Aid.  636).  (3)  39  B,  B.  116  (2  Mv.  &  K.  15). 

(2)  63  R.  B.  17  (6  Beav.  82). 
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According  to  this  construction,  she  has  attained  *her  age  of  twenty- 
one  in  vain ;  for  at  that  period,  so  anxiously  pointed  out  by  the  will 
as  the  time  when  she  was  to  receive  the  sum  of  2,000!.,  she  only 
acquires  the  chance  of  her  will  operating  upon  it  in  case  she  dies 
childless." 

The  case  of  Gee  v.  The  Corporation  of  Manchester  (l)  was  deter- 
mined upon  the  same  principle. 

In  all  these  cases  the  Coubt  has  said,  "  We  will  not  suppose  the 
testator  to  have  entertained  two  intentions  absolutely  inconsistent 
with  each  other  " ;  and  it  was  to  avoid  imputing  to  the  testator 
such  inconsistent  intentions  that  the  Court  has  held  the  interest 
absolute.  Here  there  is  no  danger  of  imputing  to  the  testator  two 
inconsistent  intentions;  the  pretext,  therefore,  for  holding  the 
interest  to  be  absolute,  fails ;  for  I  must  declare  that  the  plaintifiEs 
are  entitled  to  interests,  for  their  respective  lives  only,  in  the 
residue  of  the  testator's  personal  estate. 


COOPEB 

Cooper. 
[  'efis  ] 


TUPPEE  V.  TXJPPER(2). 

(1  Kay  &  J.  665—670  ;  S.  0.  1  Jur.  N.  S.  917  ;  3  W.  E.  616.) 

A  codicil  revoked  valid  bequests  in  a  will,  and  bequeathed  the  property 
to  a  fund  which  was  being  raised  for  the  purpose  of  buying  land  for  a 
charity :  Held,  that,  although  the  gift  by  the  codicil  failed,  the  reyocation 
nevertheless  took  effect. 

Onions  v.  Tyrer  (3),  distinguished. 

William  Geobob  Tuppeb  made  his  will,  dated  in  1851,  which  so 
far  as  material  was  as  follows : 

"  In  the  name  of  the  Most  Holy  Trinity,  the  Father,  the  Son, 
and  the  Holy  Ghost,  one  God  Almighty,  to  whom  be  glory  for 
ever.    Amen. 

"  I  William  George  Tupper,  priest  in  the  Catholic  Church, 
residing  at  10,  Rutland  Gate,  in  the  county  of  Middlesex,  do  make 
this  my  last  will  and  testament.  First,  *I  profess  my  firm  and 
entire  belief  in  the  Christian  faith  contained  in  the  three  Creeds, 
(the  Apostles*,  the  Nicene,  and  the  Athanasian),  in  and  for  which 
most  sacred  faith  I  desire  and  purpose,  with  the  help  of  God,  to  live 
and  die.  I  do  also  believe  the  Church  of  England  to  be  a  true  part 
of  the  Holy  Catholic  Church ;  and  I  trust  that  Almighty  God  will 
have  mercy  upon  us,  and  unite  all  Churches  in  one  visible  com- 
munion in  His  own  good  time.  I  commend  my  soul  to  the  hand  of 
God,  trusting  that  for  His  mercy's  sake,  through  our  blessed  Lord 

(1)  See  note,  ante,  p.  307.  Eq.  225. 

(2)  Quinn  v.  Butler  (1868)  L.  E.  6         (3)  1  P.  Wms.  343. 


1855. 
July  17. 

Wood,  V.-0. 

[666] 


[  •eee  ] 
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TuppEB  Jesus  Christ,  He  will  spare  me  at  the  day  of  jadgment.  I  commend 
TuiTEB.  ^7  l>od7  tK>  Christiaii  burial ;  and  I  desire  that  a  cross  may  be  set 
ap  over  my  grave  in  token  that  I  died  in  the  faith  of  Christ 
crucified,  and  in  fall  communion  with  His  Church.  Of  the  money 
of  which  I  am  possessed,  or  hold  invested  in  any  way,  after  pay- 
ment of  my  just  debts  and  funeral  and  testamentary  expenses,  I 
wish  the  following  disposition  to  be  made :  In  acknowledgment  to 
Almighty  God  that  all  I  have  is  His  already,  and  that  I  am  but  His 
steward,  I  hereby  offer  to  Him  the  sum  of  850Z.,  being  about  one- 
tenth  of  my  property ;  which  sum  of  850L  I  desire  may  be  raised 
by  my  executors  hereinafter  named  out  of  my  pure  personal  estate, 
and  such  as  I  am  by  law  entitled  to  dispose  of  and  appropriate,  and 
paid  by  them  in  manner  following  (that  is  to  say):  To  the  treasurer 
for  the  time  being  of  the  Missionary  College  of  Saint  Augustine,  at 
Canterbury,  the  sum  of  800Z. ;  to  the  treasurer  for  the  time  being 
of  the  Society  for  Promoting  the  Employment  of  additional  Curates 
in  Populous  Places,  the  sum  of  300/. ;  and  to  the  treasurer  for  the 
time  being  of  the  Tithe  Bedemption  Trust,  the  sum  of  250/.*'  And 
after  giving  some  pecuniary  legacies,  the  testator  gave  all  the 
residue  of  his  property,  and  appointed  executors. 

By  a  codicil,  dated  in  1853,  he  made  the  following  gift : 
**  Whereas  I  have  in  and  by  my  said  will  desired  my  executors 
therein  named  to  pay  the  following  legacies,  namely :  To  the  treasurer 
[  *667  ]  for  the  time  being  of  the  Missionary  College  ^of  Saint  Augustine,  at 
Canterbury,  the  sum  of  800i. ;  to  the  treasurer  for  the  time  being 
of  the  Society  for  Promoting  the  Employment  of  additional  Curates 
in  Populous  Places,  the  sum  of  800Z. ;  and  to  the  treasurer  for  the 
time  being  of  the  Tithe  Bedemption  Trust,  the  sum  of  2501. ;  now  I 
do  hereby  revoke  the  before-mentioned  legacies,  and  in  lieu  thereof 
I  give  and  bequeath  to  the  treasurer  for  the  time  being  of  the 
House  of  Charity  in  Bose  Street,  Soho,  aforesaid,  the  sum  of  1,000/., 
for  the  extension  fund  of  the  said  House  of  Charity ;  which  I  direct 
may  be  raised  by  the  executors  in  my  said  will  named  out  of  my 
pure  personal  estate,  and  such  as  I  am  by  law  entitled  to  dispose  of 
and  appropriate." 

The  extension  fund  of  the  said  House  of  Charity  was  a  fund 
which  was  being  raised  for  the  purpose  of  providing  a  freehold  site 
and  a  suitable  building  for  the  purposes  of  the  said  institution, 
instead  of  the  house  now  occupied. 

Mr»  Charles  Hall,  for  the  executors  and  two  of  the  residuary 
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legatees  [contended  that  the  revocation  by  the  codicil  was  complete      Tuppkb 
and  unconditional].  Tuppbb. 

(The  Vicb-Chancellor  referred  to  Onions  v.  Tyrer  (i),  in  which 
it  was  held  that  a  will  not  attested  in  the  presence  of  the  testator, 
aflfecting  to  revoke  a  previous  will,  and  ^devising  lands  to  other       [  'ees  ] 
trustees,  but  to  the  same  uses  as  the  former  will,  was  not  a 
revocation  thereof.)     *     *    * 

Mr.  C.  G.  Smith  for  other  residuary  legatees. 

Mr.  Haddan  for  the  treasurer  of  the  House  of  Charity. 

Mr.  Daniel,  Q.C.,  and  Mr.  Batten  for  the  treasurer  of  the 
Tithe  Redemption  Trust  [contended  that  the  revocation  was  only 
for  the  purpose  of  substituting  one  charity  for  others]. 

Mr.  Cotton  for  the  treasurer  of  the  Charity  for  Promoting  the 
Employment  of  additional  Curates.    *     *    * 

The  reply  was  not  heard.  [  669  ] 

Vicb-Chancbllob  Sib  W.  Page  Wood  : 

There  is  some  difficulty  in  this  case,  because,  although  the 
difference  may  not  be  very  striking,  it  is  not  precisely  the  case  bf  a 
gift  to  an  object  incompetent  to  take;  but  I  think  that  it  falls 
within  the  principle  of  the  case  in  which  there  was  a  devise  to  a 
parish ;  and  that,  to  make  a  distinction  between  them  would  be 
carrying  the  refinements,  which  have  gone  very  far  already,  farther 
than  would  be  advisable.  I  concede  that  it  is  very  difficult  to  make 
a  satisfactory  distinction  between  Onions  v.  'Tyrer  (2)  and  those 
cases  in  which  the  gift  fails  for  want  of  capacity  in  the  devisee  to 
take.  There  is  this  difference,  that,  in  cases  like  Onions  v.  Tyi-er, 
the  testator  is  making  an  instrument  which  he  intends  to  be  effective 
as  a  whole,  and  the  law  takes  away  one  half,  in  the  same  manner 
as  though  it  cut  off  the  operative  half  of  the  instrument,  leaving 
only  the  revoking  part  of  the  will ;  and  it  may  be  said,  that  it  was 
the  intention  of  the  testator  that  the  instrument  should  operate  in 
an  entire  and  not  in  a  mutilated  form ;  while  in  the  other  cases, 
where  the  testator  has  made  certain  gifts,  which  are  invalid  in  law, 
the  instrument  is  in  a  sense  operative,  but  the  party  to  take  under 
it  is  not  allowed  to  receive  the  benefit. 

(1)  1  P.  Wms.  343;  2  Vern.  741.  (2)  1  P.  Wms.  343. 
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TUPPEB 

V. 
TUPPKR. 

[  •670  ] 


It  has  been  argued,  that  the  law  does  not  render  the  treasurer  of 
a  charity  absolutely  incapable  of  taking,  but  only  makes  void  the 
gift  to  him  in  trust  for  the  purposes  of  *this  charity;  and  therefore, 
that  this  part  of  the  will  is  blotted  out :  and  that  makes  the  case 
still  more  like  Onions  v.  Tyrer.  I  think,  however,  that  though 
something  is  to  be  said  for  it,  that  is  too  fine  a  distinction  to  make 
any  real  difference  between  this  case  and  that  in  which  there  was  a 
gift  to  a  parish.  Although  the  law  would  prevent  that  from  taking 
effect  either  by  deed  or  will,  yet  being  by  will,  in  which  the  testator 
manifested  an  intention  to  revoke  a  previous  gift,  it  was  held  that 
the  revocation  must  take  effect,  although  the  gift  was  void  (l). 

In  this  case  the  gift  is  to  a  charity,  and  regarding  the  solemn 
introduction  to  his  will,  it  is  probable  that  the  testator  did  not 
intend  to  withdraw  from  pious  uses  the  sum  which  he  had  set 
apart  for  them ;  but  that  does  not  indicate  an  intention  that  the 
legatees  whose  legacies  he  revokes  should  remain  recipients  of  his 
bounty.  He  expressly  says  by  the  codicil,  that  they  shall  not 
receive  anything,  but  that  the  fund  shall  be  given  to  another  object  ; 
and  though  this  latter  cannot  take  it,  I  cannot  speculate  on  whom 
he  might  wish  to  confer  the  benefit  in  such  an  event.  He  desired 
to  devote  the  money  to  charity  generally.  The  law  prevents  the 
particular  object  which  he  has  designated  from  taking  anything, 
and  I  must  hold  that  the  revocation  remains  in  force,  though  the 
gift  by  the  codicil  may  be  void. 


1865. 

June  21,  22, 

23,  25. 

Wood,  V.-C. 

[671] 


PAER  V.  JEWELL. 

(1  Kay  &  J.  671—676  ;  S.  0.  3  W.  E.  667.) 

Under  the  old  practice  of  the  Ck)urt  of  Chancery,  if  a  case  of  fraud  was 
made  by  a  bill,  and  was  not  established  by  the  evidence,  and  another  case 
for  relief  was  alleged  in  the  same  bill  and  proved,  so  much  only  of  the  bill 
as  related  to  the  case  of  fraud  was  dismissed,  and  relief  might  be  given 
upon  the  other  part  of  it. 

But,  if  a  case  of  actual  fraud  was  alleged  by  the  bill,  the  plaintiff  could 
not  obtain  relief  upon  such  a  bill,  by  proving  only  a  case  of  constructive 
fraud. 

The  bill  alleged,  that  the  plaintifiP,  without  consideration,  gave  a  pro- 
missory note,  and  accepted  certain  bills  of  exchange  for  the  accommodation 
of  A. ;  and  that  A.  discounted  the  note  and  negotiated  the  bills  for  his  own 
use,  and  paid  them  before  or  after  they  became  due,  and  told  the  plaintiff 
that  he  had  done  so,  and  that  he  was  ready  to  give  them  up  to  the  plaintiff. 
The  bill  also  alleged,  that  A.  afterwards  fell  ill,  and  when  he  was  near  his 
death,  his  son  found  among  his  papers  the  note  and  bill  uncancelled,  and 
handed  them  over  to  B.,  who  gave  them  to  the  defendant,  and  that  the 
(1)  French's  case,  Roll.  Abr.  "Devise,"  O.  4. 
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defendant  knew,  when  he  received  them,  that  B.  had  obtained  possession  Parr 
of  them  without  the  sanction  of  A.,  and  without  consideration ;  and  the  bill  ,_J1. 
sought  to  have  the  note  and  bills  delivered  up,  and  to  restrain  an  action  by 
the  defendant  upon  them  :  Qucere,  whether,  the  case  of  fraud  not  having 
been  proved,  the  plaintiff  could  obtain  relief  upon  proof  that  the  note  and 
bills  were  given  without  consideration  to  A.,  and  that  there  was  an  express 
agreement  between  him  and  the  plaintiff,  that  they  should  not  be  negotiated 
when  overdue. 

This  was  a  suit  to  have  a  promissory  note  and  certain  bills 
of  exchange  delivered  up  to  be  cancelled,  and  for  an  injunction 
to  restrain  the  defendant  from  proceeding  in  an  action  which  he 
had  commenced  upon  them. 

The  bill  alleged  that  the  plaintiff  Parr,  without  any  consideration, 
lent  to  one  Allen  602.,  by  giving  him  his  promissory  note  for  that 
amount,  dated  the  22nd  of  August,  1848,  payable  three  months 
after  date;  and  that  the  plaintiff  also,  without  consideration, 
accepted  several  bills  of  exchange  for  Allen's  accommodation,  which 
were  drawn  by  Allen  upon  the  plaintiff,  and  among  the  rest  a 
bill  of  exchange  for  lOOZ.,  dated  the  18th  of  December,  1848,  pay- 
able three  months  after  date ;  and  a  like  bill,  dated  the  80th  of 
November,  1849,  for  lOOZ.,  also  payable  three  months  after  date. 
The  plaintiff  alleged  that  Allen  discounted  the  promissory  note  and 
negotiated  the  bills  for  his  own  use ;  and  that,  before  or  after  they 
became  due,  Allen  paid  the  same,  and  told  the  plaintiff  that  he  had 
done  so,  and  that  he  had  them  at  his  residence,  and  would  give 
them  up  to  the  plaintiff  the  first  time  he  called  there;  but  that 
they  were  not  so  given  up. 

The  plaintiff  alleged,  that,  in  1852,  Allen  was  in  pecuniary  [  672  ] 
difficulties,  and  in  very  bad  health  ;  and  that,  when  he  was  confined 
to  his  room,  and  his  death  was  daily  expected,  Allen's  son,  in 
looking  over  his  father's  papers,  found  the  said  promissory  note 
and  bills  of  exchange  uncancelled  ;  that  all  of  them  were  then  long 
overdue,  and  that  he,  **  without  the  sanction  of  the  said  Allen, 
handed  over  the  said  several  bills  of  exchange  and  the  said 
promissory  note  to  Percivall,  who  subsequently  delivered  over  the 
same  to  the  defendant  William  Henry  Jewell,  .  .  . ;  and  that 
Jewell  well  knew,  when  he  received  the  said  bills  of  exchange 
and  promissory  note  from  Percivall,  that  Percivall  had  obtained 
possession  thereof  without  the  sanction  of  Allen,  and  without  any 
consideration  whatever."  The  plaintiff  alleged  that  Allen  died 
on  the  15th  of  March,  1858 ;  and  that,  on  the  2nd  of  November, 
1853,  Jewell  commenced  the  action  now  sought  to  be  restrained 
against  the  plaintiff  in  equity,  to  recover  the  amount  of  the  said 
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Pars        promissory  note  and  bills  of  exchange.    The  plaintiff  farther  alleged, 
Jewell,      that  the  said  promissory  note  and  bills  were  not  ever  indorsed  to 
Jewell  by  Allen,  but  remained  in  Allen's  possession  up  to  the  time 
when  his  son  found  them,  and  delivered  them  to  Fercivall. 

The  cause  now  came  on  for  hearing  before  the  action  had  been 
tried. 

Mr.  Bolt,  Q.C.,  Mr.  Elderton,  and  Mr.  W.  D.  Lewis,  for  the 
plaintiff. 

Mr.  Daniel,  Q.C.,  Mr.  J.  D.  L.  Qiffard,  and  Mr.  C.  W.  Wood, 
for  the  defendant. 

Vicb-Chanobllor  Sir  W.  Pagb  Wood: 

[  'eTS  ]  The  plaintiff's  case  is  two-fold :   First,  that  the  bills  *were  all 

spent  bills,  and  had  been  originally  accommodation  bills,  and 
ought  not  to  have  been  negotiated ;  and  secondly,  that  the  property 
in  the  bills  never  passed  from  Allen  to  Jewell,  but  that  they  were 
handed  over  to  him  without  the  sanction  of  Allen,  and  that  Jewell 
thus  surreptitiously  became  the  possessor  of  them. 

It  is  quite  true,  that,  if  charges  of  fraud  are  introduced  into  a 
bill  in  addition  to  a  case  claiming  relief  on  other  grounds,  relief 
may  be  granted,  although  the  case  of  fraud  made  by  the  bill  may 
fail ;  but,  even  if  the  plaintiff  could  avail  himself  of  that  rule,  I  do 
not  think  that  there  is  sufficient  evidence  to  induce  me  now  to  give 
relief  upon  either  of  the  cases  here  made. 

With  respect  to  the  question  of  fraud,  and  as  to  the  dicta  of  Lord 
CoTTBNHAM  in  WUde  v.  Gibson  (i),  I  may  observe,  first,  that  it  is 
an  error  to  suppose  (and  Lord  Cottbnham  himself  said  he  never 
intended  it  to  be  supposed)  that  if  a  charge  of  fraud  is  introduced 
into  a  bill  which  fails,  and  another  case  is  also  made  by  the  bill 
which  is  established,  the  bill  is  to  be  dismissed  because  the  charge 
of  fraud  fails ;  but  the  true  rule  is,  that  so  much  of  the  bill  is  to  be 
dismissed  as  relates  to  the  charge  of  fraud,  and  relief  may  be  given 
on  the  other  part  of  the  case  which  is  established.  Therefore  the 
plaintiff  might  be  entitled  to  relief  if  he  proved  that  the  bills  in  this 
case  were  all  spent  bills.  But  I  do  not  think  that  the  evidence 
proves  that  all  the  bills  were  spent  bills ;  and  therefore  I  could  not 
give  the  plaintiff  the  relief  he  asks  with  respect  to  all  the  bills  on 
that  ground. 

The  case  of  Wilde  v.  Gibson  (l),  it  must  be  remembered,  whatever 
(1)  73  E.  B.  191  (1  H.  L.  C.  605). 
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may  be  the  comment  that  may  be  made  upon  it,  was  a  decision  of  pabb 
the  House  of  Lords ;  and  it  is  not  for  me  to  *depart  from  it.  The  jbwbll. 
decision  there  was,  that,  if  a  case  of  actual  fraud  is  alleged,  the  [  •674  ] 
plaintiflf  cannot  fall  back  upon  a  case  of  constructive  fraud.  The 
fraud  charged  in  that  case  was,  that  a  sale  of  property  was  made, 
concealing  the  fact  of  a  right  of  way  existing  over  it.  That  fraud 
was  brought  home  to  the  vendor  in  this  way :  That  which  the  Court 
considers  to  be  notice  (and  the  Court  has  gone  very  far  in  this 
respect)  was  brought  home  to  the  solicitor  of  the  lady  whose  conduct 
was  there  in  question ;  and  that  notice  being  proved  against  the 
solicitor,  it  was  argued  that  this  was  constructive  notice  to  the  lady 
herself;  and  strong  comments  were  made  on  the  detriment  it 
would  be  to  all  the  concerns  of  mankind,  if  a  party  dealing  through 
the  medium  of  a  solicitor  could  excuse  himself  by  reason  of  his 
own  ignorance  of  a  transaction  which  his  solicitor  was  fully 
acquainted  with.  The  House  of  Lords  held,  that,  as  a  positive 
fraud  on  the  part  of  the  vendor  in  that  case  was  alleged,  and  the 
notice  on  which  that  allegation  rested  was  only  brought  home  to  the 
vendor's  solicitor,  the  plaintiff  could  not  obtain  relief.  I  think  it 
is  extremely  material  to  bear  in  mind  that  decision  in  inquiring 
whether  the  case  now  before  me  is  proved  so  entirely  to  my  satis- 
faction as  that  I  do  not  require  to  have  the  matter  tried  before 
a  jury.  The  fraud  charged  here  is  one  of  a  gross  description — ^that 
of  bills  being  stolen  from  one  person  and  handed  over  to  another, 
who  knew  that  they  were  so  stolen,  without  a  shadow  of  right 
passing  by  any  part  of  the  transaction.  I  do  not  say  (indeed  it  is 
not  necessary  for  me  to  say),  but  I  have  great  doubt  whether  or  not, 
that  being  the  case  stated  in  the  bill,  the  plaintiff  could  fall  back  on 
this  case — namely,  that  the  defendant  knew  very  well  that  these 
bills  were  negotiated  as  accommodation  bills,  and  as  accommodation 
bills  only,  and  had  personal  knowledge  of  the  fact,  that  as  between 
Allen  and  Parr  they  were  accommodation  bills,  and  knew  therefore 
that  as  between  Allen  and  Parr  there  was  a  distinct  agreement  that 
they  should  not  be  negotiated  *when  overdue ;  and  that,  having  a  [  *676  ] 
perfect  knowledge  of  that  agreement,  he  was  content  to  take  them, 
not  as  averred  in  the  bill,  from  a  person  who  had  surreptitiously 
taken  them  from  Allen,  but  that  the  defendant  took  them  from 
Allen  with  full  knowledge  of  those  circumstances.  That  would  be 
utterly  inconsistent  with  the  fraud  alleged  in  the  bill.  It  is  just 
possible  (although  I  think  the  matter  open  to  considerable  doubt) 
that  it  would  be  a  fraud  with  the  concurrence  of  Allen ;  but  the 
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Parr       case  averred  by  the  bill  is  a  fraud  both  upon  Allen  and  on  the 

Jewell,      plaintiff. 

But  that  species  of  fraud — namely,  the  defendant  knowing  that 
Allen  had  circulated  these  bills,  notwithstanding  that  he  had  entered 
into  a  distinct  engagement  not  to  consent  to  the  transfer,  would  be 
inconsistent  with  the  fraud  alleged,  and  would  be  a  subordinate  case 
of  fraud  if  established ;  and  it  does  not  appear  to  me  to  amount 
to  such  a  case  as  that  which  was  before  Vice-Chancellor  Turner 
{Espey  V.  Lake  (1) ),  where,  there  being  two  frauds  alleged — one  that 
the  guardians  got  the  bill  in  fraud  of  the  ward,  and  the  other  that 
the  party  took  the  bills,  making  a  fraudulent  alteration  in  the 
amount  of  them,  the  Yicb-Chancellor  said :  two  frauds  are  charged ; 
the  plaintiff  has  failed  on  one,  but  he  may  have  relief  on  the 
other,  which  he  has  proved.  So,  in  ReyneU  v.  Sprye  (2),  the  plaintiff 
had  charged  fraud  against  two  persons  by  way  of  conspiracy,  and 
that,  it  was  held,  did  not  prevent  the  Court  giving  relief,  if  the  fraud 
was  proved  against  one ;  for  it  was  not  as  if  the  parties  were  being 
tried  for  a  conspiracy,  in  which  you  cannot  proceed  against  the  one 
when  the  other  is  acquitted ;  but,  the  fraud  being  charged  against 
two,  and  the  bill  being  dismissed  against  one,  if  the  case  be  proved 
against  the  remaining  one,  the  fraud  is  established ;  although  not 

[  ♦676  ]  modo  et  forma  in  every  respect,  still  substantially  according  to  *the 
allegation.  Now,  according  to  Charles  v.  Marsden  (3),  it  is  not 
enough  to  aver  that  these  were  accommodation  bills,  and  that  the 
party  took  them  knowing  that  they  were  accommodation  bills ;  but 
the  plaintiff  must  plead  some  specific  agreement  that  they  were 
not  to  be  negotiated  when  they  were  overdue.  Therefore,  in  order 
to  arrive  at  any  possibility  of  giving  relief  to  the  plaintiff  on  the 
pleadings  in  this  case,  consistently  with  Wilde  v.  Gibson  (4),  having 
given  to  the  plaintiff  the  advantage  of  conceding  that  he  might  fall 
back  on  a  case,  not  of  constructive  notice,  but  of  positive  distinct 
notice  to  the  defendant  Jewell,  that  the  bills  were  for  accommoda- 
tion, and  positive  and  distinct  notice  that  they  were  not  to  be 
negotiated  after  they  were  overdue,  I  have  to  consider  whether, 
supposing  that  course  to  be  now  open  to  him,  I  have  such  conclusive 
evidence  of  these  facts  as  will  justify  me  in  disposing  of  this  case 
without  the  intervention  of  a  jury ;  and  I  am  bound  to  say  that  I 
have  not  such  evidence  as  can  satisfy  my  mind  on  the  point. 

(1)  90  E.  E.  362  (10  Hare,  260).  (3)  1  Taunt.  224. 

(2)  91    R  B.  228  (1  D.  M.  &   G.  (4)  73  E.  E.  191  (1  H.  L.  0.  605). 
660). 
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The  Yice-Ghancbllob  then  entered  into  an  examination  of  the        Parr 
evidence  on  these  two  points,  and  ended  by  directing  that  the  cause      jewell. 
should  stand  over  until  after  the  trial  of  the  action,  the  plaintiff 
at  law  being  put  under  an  undertaking  to  proceed  forthwith  to  trial. 


HOLFORD  V.  YATE.  i85r>. 

July  4. 
(1  Kay  &  J.  677—680.)  _1_ 

The  defendant  in  a  foreclosure  suit  may  obtain  an  enlargement  of  the  *^^^^'  ^  •■^' 
time  limited  for  absolute  foreclosure,  upon  slight  evidence  of  the  probability  L  ^^^  J 
of  his  being  able  to  pay  off  the  mortgage ;  but  the  order  will  only  be  made 
upon  the  terms  of  his  paying  a  large  part  of  the  interest  due  to  the  plaintiff 
within  a  short  specified  time,  and  paying  interest  upon  the  aggregate  sum 
found  to  be  due  to  the  plaintiff  for  principal,  interest,  and  costs  from  the 
date  of  the  certificate,  and  the  costs  of  the  application  ;  and  that,  if  he  fail 
to  pay  the  specified  sum  to  the  plaintiff  for  interest  at  the  time  appointed, 
he  shall  be  absolutely  foreclosed. 

Tms  was  an  application  by  the  defendant  in  a  foreclosure  suit, 
that  the  time  appointed  by  the  certificate  of  the  chief  clerk  for  the 
payment  of  the  sum  of  28,921Z.  6«.  lid.,  the  amount  found  due  to 
the  plaintiff  for  principal,  interest,  and  costs,  might  be  enlarged 
for  the  period  of  three  calendar  months,  or  for  such  other  period 
as  the  Court  might  direct,  or  that  such  other  order  might  be  made 
as  to  the  Court  might  seem  fit. 

The  decree  nisi  in  the  suit  was  made  on  the  19th  of  July,  1858, 
by  which  the  defendant  was  ordered  to  be  foreclosed,  unless  the 
principal,  and  interest  money,  and  costs  found  due  by  the  certificate 
should  be  paid  within  six  months  after  the  same  should  have  been 
certified.  The  chief  clerk  made  his  certificate  on  the  16th  of 
March,  1854,  and  fixed  the  16th  of  September,  in  that  year,  for 
payment  of  the  money  found  due  to  the  plaintiff. 

By  an  order,  dated  the  4th  of  April,  1854,  it  was  ordered  that  the 
certificate  should  be  varied  as  to  the  amount  found  due  to  the 
plaintiff ;  and  it  was  also  ordered  that  the  4th  of  October,  in  lieu  of 
the  16th  of  September,  should  be  the  day  on  which  the  money 
found  due  should  be  paid.  The  amount  not  having  been  paid,  the 
plaintiff  on  the  2nd  of  November,  1854,  obtained  the  usual  order 
absolute  for  foreclosure. 

On  the  20th  of  December,  1854,  an  order  was  made,  on  the 
defendant's  application,  that  the  order  of  the  2nd  of  November,  1854, 
should  be  discharged,  on  the  ground  that  the  plaintiff,  who  was 
mortgagee  in  possession,  had  received  *the  rents  of  a  part  of  the       [  *6'' 
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HoLFOBD     mortgaged  hereditaments  between  the  date  of  the  chief  clerk's  last 
Yatb.       certificate  and  the  date  of  the  order  absolate.    The  usual  account 
was  thereby  also  directed,  and  a  new  time  and  place  were  fixed  for 
the  defendant  to  pay  what  was  found  due  to  the  plaintiff. 

On  the  7th  of  May,  1855,  the  chief  clerk  certified  that  there  was 
due  to  the  plaintiff  the  sum  of  28,9212.  6«.  lid.  for  principal, 
interest,  and  costs ;  and  he  appointed  the  7th  of  July,  in  that  year, 
as  the  day  for  payment  of  the  last-mentioned  sum  to  the  plaintiff. 

In  support  of  the  application,  affidavits  were  made  by  the  defen- 
dant Yate  and  his  solicitor ;  and  it  was  represented  in  the  affidavit 
of  the  former  that  the  value  of  the  estates  was  50,000L  at  the  least ; 
and  that,  although  the  annual  rent  of  the  estates  only  amounted  to 
the  sum  of  1,4002.,  that  circumstance  formed  no  just  criterion  of 
the  value  thereof,  as  the  estates  were  underlet ;  and  the  defendant 
further  stated,  that,  until  the  last  certificate  of  the  chief  clerk 
was  obtained,  he  was  not  in  a  position  to  make  or  conclude  any 
definite  negotiation ;  but  that  he  had  opened  negotiations  with  a 
gentleman,  who  he  fully  believed  would  have  ready  by  the  16th 
inst.  the  necessary  money ;  and  that  the  defendant  would  thus  be 
enabled  to  redeem  the  estate  if  further  time  were  given. 

The  affidavit  of  the  defendant's  solicitor  confirmed  the  statement 
of  the  defendant  as  to  the  negotiations.  It  appeared  also  that  the 
plaintiff  was  the  transferee  of  the  mortgage  security,  that  he  had 
been  several  years  in  possession  of  the  mortgaged  property,  and 
that  at  the  time  he  took  the  transfer  there  was  an  arrear  of  interest 
amounting  to  5,0002.  and  upwards;  and  that  the  mortgage  was 
for  20,0002.,  the  rest  of  the  money  found  due  being  for  interest 
and  costs. 

[679]  Mr,  Tripp,  in  support  of  the  motion,  [cited  Jones  v.  Crea- 

wicke  (1)  and  ThomhiU  v.  Manning  (2)] . 

Mr.  Rolt,  Q.C.,  and  Mr.  Vincent,  for  the  plaintiff,  [cited  Nanny  v. 
Edwards  (8),  Eyre\.  Hanson  (4),  and  Geldard  v.  Hornby  (5)]. 

(The  Vicb-Chancbllor  referred  to  Monkhouse  v.  The  Corporation 
of  Bedford  (6),  where,  on  a  similar  application  being  made.  Lord 
Eldon  said, ''  The  arrears  of  interest  are  a  very  large  sum ;  and  I 

(1)  47  E.  E.  249  (9  Sim.  304).        (4)  60  R  E.  252  (2  Beav.  478). 

(2)  89  E.  E.  160  (1  Sim.  N.  S.  451).    (5)  58  E.  E.  60  (1  Hare,  251). 

(3)  28  E.  E.  24  (4  Euss.  124).        (6)  17  Yes.  380. 
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admit  the  magnitade  of  the  *8um,  together  with  that  circumstance     Holfobd 
of  the  arrears,  forms  a  subject  for  consideration.")  Yatb. 

[  ♦680  ] 

The  reply  was  not  heard. 

Vicb-Chancbllor  Sir  W.  Pagb  Wood: 

I  do  not  see  how,  consistently  with  the  tendency  of  the  decisions 
on  this  subject,  I  can  refuse  to  make  some  enlargement  of  the  time. 
Some  case  must  no  doubt  be  made  for  such  indulgence,  as  was  said 
by  Lord  Langdalb  in  Eyre  v.  Hanson  (1) ;  but  the  grounds  in  that 
case  were  not  very  strong.  In  some  cases  the  application  has  been 
granted  as  often  as  four  times.  The  evidence  here  is  very  weak, 
and  is  balanced  by  the  facts  that  the  arrear  of  interest,  which  was 
5,0002.  when  the  plaintiff  took  possession,  has  now  become  8,000/., 
and  that  the  sum  found  due  is  so  large,  although  the  account  of 
rents  has  been  taken  on  the  principle  of  wilful  default.     . 

The  only  answer  to  this  is,  that  the  estate  may  be  of  such  a  value 
as  to  induce  some  person  to  make  a  further  advance  upon  mortgage 
of  it ;  but  the  defendant  has  been  paying  51.  per  cent,  on  the 
mortgage,  and  he  would  not  have  paid  so  high  a  rate  of  interest 
unless  there  had  been  some  difficulty  in  obtaining  a  fresh  mortgage. 
However,  I  think  I  must  make  the  order,  though  the  case  is  very 
weak ;  but  unless  I  put  the  defendant  under  such  terms  as  to  make 
it  very  much  his  interest  to  succeed  in  his  attempt  to  pay  off  the 
mortgage,  I  should  not  be  doing  justice. 

Upon  the  defendant  paying  8,000{.  on  account  of  interest  on  or 
before  the  Blst  of  July  instant,  enlarge  the  time  for  foreclosure 
until  the  8th  of  October  next.  The  defendant  to  pay  interest  upon 
the  aggregate  amount  due  to  the  plaintiff  on  the  7th  of  July  and 
the  costs  of  the  motion.  In  default  of  payment  of  the  8,000Z.  at  the 
time  named,  the  defendant  to  be  absolutely  foreclosed. 


KEMP  V.  The  WEST  END  of  LONDON  and  CRYSTAL 
PALACE  RAILWAY  COMPANY. 

(1  Kay  &  J.  681—690  ;  8.  0.  1  Jur.  N.  S.  1012 ;  3  W.  B.  607.) 

The  7  th  sect,  of  the  Bail  ways  Clauses  Act,  providing  a  mode  of  correcting 
*'any  omission,  misstatement,  or  erroneous  description  of  any  lands 
described  on  the  plans  or  books  of  reference,"  is  intended  to  meet  the  case 
of  any  omission  of  laud  in  the  plan,  or  of  description  of  any  owner  of  it  in 


(1)  50  B.  B.  252  (2  Beav.  478). 
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the  book  of  reference,  or  the  omission  of  the  number,  or  the  misstatement 
of  the  acreage,  or  a  mistake  in  the  names  of  the  owners,  &c.,  as  from  an 
error  in  copying  or  the  like  ;  but  this  section  was  not  intended  to  apply  to 
the  case  of  the  names  of  intermediate  lessees  for  a  long  term  being  entirely 
omitted  from  the  book  of  reference. 

Therefore,  where  such  a  mistake  as  last  mentioned  had  occurred,  and  the 
intermediate  lessees  had  not  been  made  aware  of  the  intention  to  take  their 
land  until  a  notice  to  treat  was  given  them  after  the  Company  had  obtained 
their  special  Act ;  and  the  special  Act  incorporated  the  Lands  Clauses  and 
Bail  ways  Clauses  Acts ;  and,  after  reciting  that  plans  and  sections  had  been 
made  and  deposited,  enacted  that  the  line  should  be  made  upon  the  lands 
delineated  in  the  plan  and  described  in  the  book  of  reference :  it  was  held, 
that  the  description  there  referred  to  was  not  meant  to  be  a  description 
entirely  accurate  in  all  respects,  and  therefore  that  the  inaccuracy  which 
had  occurred  did  not  disentitle  the  Company  to  take  the  land  under  their 
compulsory  powers. 

John  Young  Kemp  and  John  Simpson,  plaintiffs  in  this  case,  as 
executors  of  the  will  of  William  Bovill,  who  was  the  surviving 
trustee  of  the  will  of  William  Nunn,  were  the  lessees  of  a  valuable 
leasehold  estate  at  Balham,  Surrey,  which  was  held  by  the  plaintiffs 
under  several  leases  thereof,  granted  by  Peter  Du  Cane,  the  elder, 
and  Peter  Du  Cane,  the  younger,  for  two  several  terms,  making 
together  a  term  of  eighty  years. 

On  the  10th  of  May,  1854,  the  defendants  gave  to  the  plaintiffs 
the  usual  notice  to  treat  for  the  purchase  of  the  lands  and  heredita- 
ments described  in  the  schedule  to  such  notice,  which  was  as 
follows : 

''  The  Schedule  referred  to  in  the  within  notice : 

"  All  those  pieces  or  parcels  of  land,  buildings,  and  hereditaments 
situate  in  the  parish  of  St.  Leonard,  Streatham,  in  the  county  of 
Surrey,  containing  by  measurement  five  acres  and  seven  perches, 
which  are  delineated  on  the  plan  hereto  annexed,  and  coloured  red, 
and  are  parts  of  certain  lands  and  hereditaments  distinguished  on 
the  Parliamentary  plans  of  the  said  West  End  of  London  and 
Crystal  Palace  *Railway,  and  in  the  book  of  reference  thereto 
deposited  with  the  clerk  of  the  peace  for  the  said  county  of  Surrey, 
and  thereon  and  in  the  said  plan  distinguished  by  the  numbers  1, 
2,  8,  4,  5,  7,  8,  17,  18,  19,  20,  in  the  said  parish  of  St.  Leonard, 
Streatham." 


Annexed  to  this  notice  was  a  plan,  on  which  the  lands  comprised 
in  the  said  notice  were  delineated,  and  upon  such  plan  was  a 
tabular  statement  of  reference  thereto,  which  tabular  statement  was 
as  follows : 
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No. 

Pariah  of 

Lessee. 

Occupiers. 

1 

St.  Leonard,  ) 
Streatham  j 

John  Young  Kemp,  John 
Simpson,  executors  of 
William  Bovill 

A.  R.  p. 

2 
3 
4 
5 

7 

William  Clarkson... 
Charles  E.  Smith  ... 
William  Clarkson... 

Same   

Same 

1     1     8 
0    0  12 
0    1  3d 
0    0    2 

0  0  38 

1  1  32 

Same      

S^-nie  Tr,,,T--t 

Same 

Same 

Same  and  John  Holmes 

John  Holmes 

8 

John  Young  Kemp,  John 
Simpson,  executors  of 
William  Bovill;  and 

Henry  Hopkins    

John  Young  Aemp,  John 

Henry  Hopkins 

0     1  26 

17 

Simpson,  executors  of 
William  Bovm;Ilobt. 

Hicks,    executors    of 

late     Robt.     Hicks ; 

Chas.  E.  Smith   

Charles  E.  Smith  ... 

0     1  17 

18 

John  Young  Kemp,  John 
Simpson,  executors  of 
William  Bovill;  Robt. 

Hicks,  executor  of  late 

Robert  Hicks    

John  Knowles   

0    1  30 

10 

Same  

Mrs.  Ann  Whitmore 

0    0  13 

20 

John  Young  Kemp,  John 
Simpson,  executors  of 
WilliamBovill;  Daniel 

M*  Alpine,  Helen  Wells 

Daniel  M* Alpine  ... 

0    0  3d 

5    0    8 

Kemp 

r. 

The  West 

End  OF 

London  and 

Cbystal 

Palaoe 

Railway  Co. 


The  lands  comprised  in  such  notice  were  part  of  the  lands  of 
which  the  plaintiffs  were  such  lessees  and  owners  as  aforesaid,  and 
the  persons  named  as  occupiers  were  undeir-lessees  of  the  plaintiffs, 
some  being  yearly  tenants  only,  and  others  having  leases. 

This  notice  was  the  first  intimation  which  the  plaintiffs  had,  that 
the  railway  was  intended  to  cross  their  said  lands.  There  was  a 
private  carriage  road  across  the  same  lands,  which  was  not  com- 
prised in  the  notice,  and  was  not  coloured  or  numbered  on  the  plan ; 
and  upon  the  plaintiffs  perceiving  that  the  road  was  not  comprised 
in  the  notice,  they  caused  the  Parliamentary  plans  and  book  of 
reference  of  the  railway  to  be  inspected,  and  by  such  inspection 
discovered  that  the  names  of  the  plaintiffs  did  not  appear  in  the 
book  of  reference  as  the  owners  or  lessees  of  the  lands  comprised  in 
the  notice,  or  of  the  said  leasehold  estate.  The  plans  also  showed 
that  it  was  the  intention  of  the  defendants  to  make  the  railway 
through  the  plaintiffs'  land,  upon  an  embankment  of  considerable 
height,  and  to  cross  the  private  road  by  an  arch  of  the  width  of 
twelve  feet,  and  of  the  height  at  the  crown  thereof  of  fourteen  feet ; 

21—2 


[683] 
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Kemp        and,  for  that  purpose,  to  take  and  use  a  coil^iderable  portion  of  the 
The  webt     Bite  and  soil  of  the  said  private  carriage  road  on  each  side  thereof, 

LoOTON^AND  ^^^®r®l^y  ^^^  said  private  carriage  road  would  be  considerably 
Ckystal      contracted. 

Bailway  Co.  The  special  Act  of  the  Company,  incorporated  "  The  Companies 
Clauses  Consolidation  Act,  1845,''  '^  The  Lands  Clauses  Consolida- 
tion Act,  1845,"  and  "  The  Bailways  Clauses  Consolidation  Act, 
1845  ;  "  and  by  the  19th  section,  after  reciting,  among  other  things, 
that  a  plan  and  section  of  the  intended  railways,  and  wharf,  and 
landing-place,  showing  the  lines  and  levels  thereof,  and  also  a  book 
of  reference,  containing  the  names  of  the  owners,  lessees,  and 
r  'ssi  ]  occupiers  of  the  lands  through  which  the  same  were  intended  *to 
pass,  or  which  might  be  required  for  the  purposes  of  the  undertak- 
ing, were  deposited  in  the  month  of  November,  1852,  with  the 
clerk  of  the  peace  for  the  county  of  Surrey,  it  was  enacted,  that  it 
should  be  lawful  for  the  Company,  subject  to  the  provisions  in  that 
and  the  said  Acts  incorporated  therewith  contained,  to  make  and 
maintain  the  said  railways,  and  wharf,  and  landing  place,  and 
works  on  the  lines  and  upon  the  lands  delineated  on  the  said  plans, 
and  described  in  the  said  books  of  reference,  and  according  to  the 
levels  defined  on  the  said  sections  so  deposited  as  aforesaid,  and  to 
enter  upon,  take,  and  use  such  of  the  said  lands  as  should  be 
necessary  for  such  purposes ;  and  by  the  35th  section,  after  reciting 
that,  in  making  the  said  line,  it  would  be  necessary  to  take  a 
portion  of  the  land  on  Wandsworth  Common,  referred  to  in  the 
said  plan  and  book  of  reference,  of  which  the  said  William  Clark- 
son  was  occupier,  and  that  the  said  line  was  intended  to  pass  near 
to  the  residence  and  grounds  of  the  said  William  Clarkson,  of  which 
he  was  the  lessee,  and  that  he  alleged  that  damage  would  be  caused 
thereto  by  the  construction  of  the  said  line,  it  was  enacted,  that  the 
said  Company  should  pay  to  the  said  William  Clarkson  compensa- 
tion for  any  damage  or  injury  which  might  be  caused  to  the  said 
messuage,  land,  and  premises  by  the  construction  of  the  said  line, 
the  amount  thereof  to  be  determined  by  the  Bight  Hon.  James 
Stuart  Wortley,  who,  in  fixing  the  amount  of  such  compensation^ 
should  regard  the  premises  as  a  gentleman's  residence ;  and  he  was 
also  to  have  regard  to  whatever  the  Company  might  do,  or  agree  to 
do,  to  lessen  whatever  might  be  objectionable  in  the  construction  of 
the  said  line  ;  and  such  compensation  was  to  be  determined  without 
reference  to  the  Lands  Clauses  Consolidation  Act,  1845. 

By  the  7th  section  of  ''  The  Bailways  Clauses  Consolidation  Act, 
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1845/'   it   is    enacted,   that    if    any    omission,   misstatement,  or        Kgmp 
erroneous  description  should  have  been  made  *of  any  lands,  or  of    the  Wbst 
the  owners,  lessees,  or  occupiers  of  any  lands  described  in  the  lon^n^and 
plans  or  books  of  reference  mentioned  in  the  special  Act,  or  in  the      ^^ystal 
schedule  to  the  special  Act,  it  should  be  lawful  to  the  Company,  Kailway  Co. 
after  giving  ten  days'  notice  to  the  owners  of  the  lands  affected  by       [  *^^^  ^ 
such  proposed  correction,  to  apply  to  two  justices  for  the  correction 
thereof ;  and  if  it  should  appear  to  such  justices  that  such  omission, 
misstatement,  or  erroneous  description  arose  from  mistake,  they 
should  certify  the  same   accordingly,  and   they  should  in  such 
certificate  state  the  particulars  of  any  such  omission,  and  in  what 
respect  any  such  matter  should  have  been  misstated  or  erroneously 
described ;  and  such  certificate  should  be  deposited  with  the  clerks 
of  the  peace  of  the  several  counties  in  which  the  lands  affected 
thereby  should  be  situate,  and  should  also  be  deposited  with  the 
parish  clerks  of  the  several  parishes  in  England  in  which  the  lands 
affected  thereby  should  be  situate,  and  such  certificate  should  be 
kept  by  such  clerks  of  the  peace  and  parish  clerks  respectively, 
along  with  the  other  documents  to  which  they  related ;  and  there- 
upon, such  plan,  book  of  reference,  or  schedule  should  be  deemed  to 
be  corrected  according  to  such  certificate,  and  it  should  be  lawful 
for  the  Company  to  make  the  works  in  accordance  with  such 
certificate. 

The  plaintiffs*  solicitors  declined  to  answer  the  notice  to  treat 
until  the  plaintiffs'  names  were  inserted  in  the  book  of  reference, 
and  the  plaintiffs  were  put  in  the  same  position  as  if  the  clause  had 
been  inserted  in  the  special  Act  for  their  protection,  as  well  as  that 
of  their  tenant  Clarkson.  The  defendants,  however,  refused  this, 
and  proceeded  to  exercise  their  compulsory  powers,  with  reference 
to  the  land,  by  giving  a  bond  in  the  usual  form  for  1,600!.,  and 
taking  possession  of  part  of  the  land. 

The  bill  in  this  suit  alleged,  that,  in  consequence  of  the  plaintiffs 
having  had  no  notice,  and  having  been  wholly  *ignorant  of  the  [  •68«  | 
intention  of  the  proprietors  of  the  said  special  Act  to  apply  to 
Parliament  for  such  Act,  the  plaintiffs  lost  the  opportunity  of 
opposing  such  Act  while  it  was  a  bill  in  Parliament ;  and  thus  of 
protecting  their  valuable  interests  in  the  said  leasehold  estate,  and, 
among  other  particulars,  in  the  said  residence  of  the  said  William 
Clarkson,  in  respect  of  which  there  was  every  reason  to  conclude 
that  the  plaintiffs  would  have  been  able  to  have  obtained  protection 
and  compensation  to  the  same  effect,  or  of  the  same  nature,  as  the 
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Kemp         protection  and  compensation  given  by  the  said  35th  section  of  the 

The  West     said  special  Act  to  the  said  William  Glarkson,  if  the  plaintiffs  had 

LoNTON^AND   ^^  *^®  opportunity  of  stating  their  case  to  Parliament,  and  apply- 

(^YSTAL      ijjg  for  such  protection  and  compensation  ;  and  the  bill  prayed  an 

Railway  Co.   injunction  to  restrain  the  defendants  from  keeping  or  making   a 

railway  on,  or  taking  any  more  of  the  plaintiffs'  land. 

The  interim  injunction  had  been  granted,  and  a  motion  was  now 
made  to  continue  it. 

Mr.  Rolty  Q.C.,  and  Mr.  W.  J.  BoviU,  for  the  plaintiffs. 

Mr.  Daniel,  Q.C.,  and  Mr,  T.  Stevens,  for  the  defendants. 

Vioe-Chanobllor  Sir  W.  Page  Wood  : 

The  main  point  to  be  determined  in  this  case  is  of  some  import- 
ance. The  first  question  which  arises  is,  what  are  the  powers  of 
the  Company  under  their  special  Act  of  Parliament,  regard  being 
had  to  the  Lands  Glauses  and  Bailways  Clauses  Acts,  which  are 
fully  incorporated  with  it,  without  any  qualifying  clause.  There 
can  be  no  question  at  all  on  the  19th  section  of  the  special  Act  itself, 
[  •687  ]  the  only  ♦doubt  that  is  thrown  upon  it  is  in  consequence  of  the  7th 
section  of  the  Railways  Clauses  Act,  which  is  incorporated  with  the 
special  Act. 

The  19th  section  of  the  special  Act  recites,  that  there  is  a  book 
of  reference,  containing  the  names  of  the  owners,  lessees,  and  occu- 
piers, as  well  as  a  map  or  plan ;  and  then  it  is  enacted,  that  the 
parties  shall  be  entitled  to  make  their  railway  and  works  "  upon 
the  lands  delineated  on  the  said  plans,  and  described  in  the  said 
books  of  reference,  and  according  to  the  levels  defined  on  the  said 
sections  so  deposited  as  aforesaid."  Now,  considering  what  must 
be  the  state  of  circumstances,  which  the  Court  has  a  right  to  regard, 
as  to  the  knowledge  which  the  parties  must  have  about  the  owner- 
ship of  the  lands  which  they  may  require,  of  course  it  would  be 
absurd  to  suppose,  upon  this  clause  standing  alone,  that  the 
Legislature,  by  stating  that  the  book  of  reference  contained  the 
names  of  the  owners,  and  that  the  line  should  be  made  on  the  land 
as  described  in  the  book  of  reference,  meant  that  the  description  of 
property  so  made  was  a  description  accurate  in  every  respect  with 
regard  to  the  ownership.  It  is  impossible  to  imagine  that  parties 
going  to  Parliament  can  have  the  means  of  discovering  with  perfect 
accuracy  who  are  the  owners,  lessees,  and  occupiers  of  all  the 
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property  they  may  have  to  purchase.     Therefore,  I  cannot  inter-        Kemp 
pret  this  clause,  "  containing  the  names  of  the  owners,  lessees,  and     the  West 
occupiers,"   as  meaning — containing  a  full,   true,   and    accurate  London^ and 
description  of  the  owners,  lessees,  and  occupiers,  when  a  subse-      crystal 
quent  part  of  the  clause  says,  that  the  line  may  be  made  on  the  Ratlwat  Co. 
lands  according  to  the  plan,  and  as  described  in  the  book  of 
reference. 

But  that  which  created  some  doubt  in  my  mind  was,  that  the 
7th  section  of  the  Railways  Glauses  Act  does  seem  to  make  it  a 
possible  construction,  that,  taking  these  ^sections  together,  such  a  [  *^^^  ] 
book  of  reference  was  meant  as  contained  a  true  and  accurate 
description ;  for  this  reason,  not  that  the  clause  is  mandatory  or 
permissive,  which  I  do  not  think  for  this  purpose  is  of  the  least 
consequence,  but,  because  it  might  be  said,  the  Legislature  has 
clearly  expressed  by  this  7th  section  that  the  Company  should 
correct  their  book  of  reference,  so  as  to  make  the  description  of 
owners,  lessees,  and  occupiers  full  and  accurate;  and,  that  this 
might  reflect  back  on  the  clause  of  the  special  Act,  incorporating 
this  Railways  Glauses  Act,  and  might  lead  to  the  conclusion  that  the 
Legislature  did  intend,  that  before  commencing  their  work  the 
Company  should  have  a  full  and  complete  list,  and  not  merely  a 
book  of  reference  containing  the  best  description  they  could  procure, 
of  the  owners,  lessees,  and  occupiers.  Some  degree  of  probability 
is  given  to  this  view  by  the  concluding  part  of  the  7th  section, 
which  says,— it  shall  be  lawful  for  the  Company  to  make  the  works 
in  accordance  with  the  list  so  corrected.  It  is  this  which  occasioned 
some  degree  of  doubt  in  my  mind  on  the  question,  whether  the 
Legislature  intended  to  give  to  the  Company  the  power  of  entering, 
unless  the  property  was  comprised  in  the  plan,  and  all  the  owners 
were  comprised  in  a  complete  and  perfect  book  of  reference,  seeing 
that  in  the  same  Act  they  give  to  Companies  the  means  of  making 
the  list  full,  perfect,  and  complete,  and  of  remedying  any  accident 
that  may  have  occurred.  But  I  think  the  words  of  the  19th  section 
are  too  strong,  and  the  words  of  the  7th  section  not  sufficiently 
clear,  for  me  to  arrive  at  that  conclusion.  The  words  of  the  19th 
are,  that  the  line  shall  be  made  on  the  lands  delineated  on  the 
plan  and  described  in  the  book  of  reference,  incidentally  noticing 
that  the  book  of  reference  does  contain  the  names  of  the  owners, 
lessees,  and  occupiers.  I  must  say  that  the  words  of  that  section 
are  not  strong  enough  for  me  to  conclude  that  land  is  not  described 
in  the  book  of  reference,  because  it  omits  the  name  of  some  one 
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Kemp        lessee  or  occupier,  if  so  described  as  that  the  land  ^itself  can  be 

ThkWest     clearly  and   plainly  identified.     I  think  the  difficulty  which  was 

LoN^N^  AND  i^'®^^®^  ^  ^^  corrected  by  the  7th  section  of  the  Railways  Clauses 

Crystal      Act  is,  that  there  might  be  some  omission,  either  of  the  land  in  the 
Palace  ® 

Railway  Co.  plan,  or  of  the  owner  in  the  book  of  reference,  rendering  identifica- 

[  .*fi89  ]  tion  difficult.  Probably  what  was  intended,  reddendo  singvla  aingtUis^ 
was  some  omission  of  land  in  the  plan,  or  of  the  owner,  lessee,  or 
occupier  in  the  book  of  reference.  The  Act  prescribes,  that  the 
land  shall  be  marked  on  the  plan,  and  the  names  of  the  owners  be 
described  in  the  book  of  reference.  It  might  happen  that  the  land 
might  be  marked  on  the  plan,  and  all  descriptions  omitted  in  the 
book  of  reference,  or  there  might  possibly  be  no  number,  or  a 
wrong  acreage ;  and,  at  the  same  time,  there  might  be  coupled  with 
such  a  statement  a  list  of  persons'  names  utterly  incapable  of 
affording  any  identification,  from  being  entirely  erroneous.  This 
might  happen  from  the  repetition  which  sometimes  occurs  in  tran- 
scribing, by  the  person  copying  putting  into  the  next  line  the  name 
of  the  person  in  the  former  line,  or  some  error  of  that  kind ;  and, 
therefore,  the  Legislature  seems  to  me  to  have  meant  no  more  than 
this,  that  where  there  should  be  such  an  erroneous  description  that 
the  Company  cannot  act  on  their  general  empowering  clauses, 
because  they  cannot  satisfy  persons  that  the  land  in  question  was 
described  in  the  plan  and  in  the  book  of  reference,  they  may  then 
go  before  a  magistrate  to  get  that  state  of  things  corrected.  I  think 
the  7th  section  means  no  more  than  that ;  and  I  should  be  laying 
too  much  stress  on  the  inferential  view  that  that  section  may  afford 
with  reference  to  the  construction  of  the  19th  section  of  the  special 
Act,  if  I  were  to  say  that  the  words  are  so  plain  as  that  this  section 
can  be  modified  in  the  manner  which  this  7th  section  indicates,  as 
having  been  possibly  the  intention  of  the  Legislature  that  it  should 
be  modified.  On  the  other  hand,  there  are  difficulties  which  are 
not  inconsiderable,  that  may  arise  from  this  construction :  A  person 

[  *690 1  might  be  omitted  altogether  as  owner,  and  *not  have  the  sUghtest 
notice  that  his  land  is  required,  which  seems  to  have  been  the  case 
here ;  and  the  Legislature  may  be  misled  by  supposing  that  he  is 
named  in  the  book  of  reference,  and  that  he  has  had  notice.  It 
turns  out  in  point  of  fact  that  the  plaintiffs  here  have  not  had  any 
notice  whatever,  and  knew  nothing  about  it.  However,  I  think,  if 
the  Legislature  intended  to  obviate  such  an  evil,  that  intention 
should  have  been  more  clearly  pointed  out  than  it  is  in  these  clauses, 
which  do  not,  in  my  opinion,  reach  the  evil,  if  such  it  be.    In  the 
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case  of  actual  fraud,  I  apprehend  this  Court  would  have  jurisdiction        Kemp 
to  interfere.    It  has  been  held,  that,  notwithstanding  an  Act  of    the  West 
Parliament,  the  Court  may  reach  fraud  in  obtaining  an  Act  of  j^^^^^^^^^ 
Parliament,  or  a  judgment  of  the  Court  ;  but  here  no  question  of      Crystal 
that  kind  arises,  the  case  is  simply  one  of  negligence.  railway  Ck>. 

Then  as  to  the  road,  it  seems  to  be  admitted  that  there  was  an 
intention  of  throwing  an  arch  over  this  road,  and  I  have  heard 
nothing  that  gives  the  Company  any  power  to  do  that.  I  shall  be 
quite  satisfied  with  an  undertaking  on  that  point,  but  that  is  not 
the  main  question. 

Mr.  Daniel,  Q.C.,  referred  to  the  16th  and  58rd  sections  of 
the  Bailways  Clauses  Act,  as  authorising  the  Company  to  make  a 
bridge  across  the  road  without  giving  notice. 

Mr.  Rolt,  Q.C.,  represented  that  the  road  was  a  private  road, 
which  the  plaintiffs  were  at  liberty  to  shut  up,  and  to  build  on  the 
ground  of  it  if  they  thought  fit,  and  that  notice  ought  to  be  given 
before  it  was  taken. 

The  Yicb-Chancellor  said,  that  the  main  question  being  decided 
against  the  plaintiffs,  he  thought  the  right  course  to  be  to  dissolve 
the  interim  injunction,  and  refuse  the  present  motion  without  costs ; 
and  as  the  bill  remained,  if  any  step  should  be  taken  about  the 
bridge,  a  fresh  motion  might  be  made  concerning  it  if  necessary. 


TUDWAY  V.  JONES.  1855. 

(1  Kay  &  J.  691—702.)  Afay2S. 

[Plea  in  Chancery.    Obsolete  form  of  pleading.] 


WRIGHT  V.  LORD  MAIDSTONE.  1855. 

(1  Kay  &  J.  701—712.)  J«^23. 

Previously  to  the  Judicature  Acts,  courts  of  equity  did  not  give  relief 
on  account  of  the  destruction  of  a  bill  of  exchange ;  because  there  was  a 
complete  remedy  in  such  cases  at  law. 
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1855.  WALKER  V.  SIMPSON. 

^uVl'  (1  Kay  &  J.  713—723 ;  S.  C.  1  Jur.  N.  S.  675.) 

1.  p  A  bequest  was  made  of  residuary  estate  upon  trust  for  the  testator's  wife 

'    *'  *  during  her  widowhood,  and  after  her  decease  or  second  marriage  in  trust 

>-        -I  for  all  and  every  his  child  and  children  who  should  be  living  at  his  decease 

as  tenants  in  common,  to  become  vested  in  them  respectively  after  the 
decease  or  second  marriage  of  his  wife  when  and  as  they  should  severally 
attain  twenty-one,  with  interest  on  their  respective  shares  for  maintenance 
and  education  in  the  meantime,  and  with  equal  benefit  of  survivorship  in 
case  of  the  death  of  any  of  them  under  age  and  without  issue ;  with  gift 
over,  in  case  of  the  death  of  any  of  the  testator's  children  in  his  lifetime 
or  during  the  widowhood  of  his  wife,  leaving  issue  who  should  survive  the 
decease  or  second  marriage  of  testator's  wife,  to  such  issue  of  their  parentis 
share.  And  the  testator  empowered  his  wife  to  advance  to  all  or  any  of  his 
children  such  sums  as  she  might  think  advisable  for  their  advancement  in 
Ufe,  and  to  take  their  promissory  note  or  receipt  for  the  same ;  and  declared 
that  such  advances  should  be  received  by  his  children  and  accounted  for  to 
his  executors  as  part  of  their  share  of  the  estate,  to  which  they  would  be 
entitled  at  the  decease  or  second  marriage  of  his  wife,  such  advances  not  to 
exceed  one-half  of  what  they  would  at  the  time  of  such  advances  be 
considered  as  likely  to  be  entitled  to  at  the  death  or  second  marriage  of 
testator's  wife : 

Held,  having  regard  to  the  proviso  for  advancement,  and  to  the  circum- 
stance that  any  other  decision  would  have  resulted  in  intestacy  as  to  the 
share  in  question,  that  one  of  five  children  of  the  testator  who  attained 
twenty^one,  and  died,  leaving  issue,  which  died  during  the  widowhood  of 
the  testator's  wife,  took  a  vested  interest  in  one-fifth  of  the  estate,  which 
passed  on  his  death  to  his  personal  representatives. 

Jambs  Simpson,  by  his  will  dated  in  1852,  declared  that  his 
trustees  should  stand  possessed  of  the  residue  of  his  real  and 
personal  estate,  upon  trusts  for  conversion  and  investment,  and 
upon  trust  to  pay  the  interest  arising  from  such  investment  to  his 
wife  Alice  Simpson  during  her  widowhood,  for  her  maintenance 
and  support,  and  for  the  maintenance,  education,  and  support  of 
such  of  his  children  as  should  continue  to  reside  with  her  and  be 
unable  comfortably  to  maintain  themselves ;  and  from  and  imme- 
diately after  the  decease  or  second  marriage  of  his  said  wife,  which 
should  first  take  place,  in  trust  for  all  and  every  his  child  and 
children  who  should  be  living  at  the  time  of  his  decease,  share  and 
share  alike,  as  tenants  in  common,  to  become  vested  in  them 
respectively,  after  the  decease  or  second  marriage  of  his  said  wife, 
when  and  as  they  should  severally  attain  the  age  of  twenty-one 
years,  with  interest  on  their  respective  shares  for  maintenance  and 
education  in  the  meantime,  and  with  equal  benefit  of  survivorship 
[*7U]  in  case  of  the  death  of  any  of  them  under  age  *and  without  lawful 
issue ;  but  in  case  of  the  death  of  any  of  his  children  in  liis  life- 
time, or  during  the  widowhood  of  his  said  wife,  and  he,  she,  or 
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they  should  have  left  lawful  issue,  him,  her,  or  them  surviving,  Walkkb 
who  should  also  survive  the  decease  or  second  marriage  of  his  said  siMPsoy. 
wife,  then  he  gave  to  such  issue  of  any  of  his  children,  his,  her,  or 
their  parent's  share  and  interest  under  his  said  will,  to  become 
vested  in  them  on  their  attainment  to  the  age  of  twenty-one  years, 
with  interest  in  the  meantime  for  maintenance  and  education ;  and 
he  thereby  authorised  and  empowered  his  said  wife,  during  her 
widowhood,  if  she  should  think  proper,  to  advance  to  all  or  any  of 
his  children  such  a  sum  or  sums  of  money  as  she  might  think 
judicious  and  advisable  for  their  advancement  in  life,  and  to  take 
their  promissory  note  or  receipt  for  the  same;  and  he  declared 
that  such  advance  or  advances  should  be  received  by  the  said 
children,  and  accounted  for  to  his  said  executors,  as  part  of  their 
share  of  the  estate  to  which  they  would  be  entitled  at  the  decease 
or  second  marriage  of  his  said  wife,  but  without  interest  in  the 
meantime;  and  that  such  advance  or  advances  should  in  nowise 
exceed  one-half  of  what  they  would  at  the  time  of  such  advances 
be  considered  as  likely  to  be  entitled  to  at  the  time  of  the  death  or 
second  marriage  of  his  said  wife. 

The  testator  died  in  1868,  leaving  his  wife  Alice  Simpson  now 
his  widow,  Micah  Simpson  his  eldest  son,  two  other  sons,  and  two 
daughters. 

Micah  Simpson  died,  having  attained  twenty-one  (l),  leaving  one 
child,  who  died  an  infant  in  the  lifetime  of  the  testator's  widow. 

The  bill  was  filed  by  one  of  the  executors  for  administration  of 
the  estate  of  the  testator. 

Mr.  Chandlesa,  Q.C.,  and  Mr.  Hoare,  for  the  plaintiff.  [  716  ] 

Mr.  Elderton  for  the  personal  representative  of  Micah : 

Micah  having  attained  twenty-one,  and  the  only  issue  of  his 
marriage  having  died  during  the  widowhood  of  Alice,  the  testator's 
widow,  his  personal  representative  is  now  entitled  to  one-fifth  share 
of  the  testator's  residuary  estate,  subject  to  the  interest  of  the 
testator's  widow. 

There  is  a  clear  gift  after  the  death  or  second  marriage  of  the 
testator's  widow,  "  in  trust  for  all  and  every  his  child  and  children 
who  should  be  living  at  the  time  of  his  decease,  share  and  share 
alike,  as  tenants  in  common  "  ;  and  the  words  which  follow  are  to 
be  read  with  a  parenthesis  thus :  ''  to  become  vested  in  them 
(1)  This  fact  was  not  stated  in  the  bill,  but  admitted  at  the  hearing. 
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walkbe      respectively  (after  the  decease  or  second   marriage  of  my  said 
Simpson,      wife") — i.e.  subject  and  without  prejudice  to   the  widow's  life 
estate — "  when  and  as  they  shall  severally  attain  the  age  of  twenty- 
one  years ; "  the  rule  being,  that  when  once  there  is  a  clear  absolute 
gift,  there  must  be  words  equally  clear  to  do  away  with  its  effect. 

The  power  of  advancement  affords  an  additional  argument  in 
favour  of  the  construction  that  the  shares  were  intended  to  vest  at 
twenty-one;  for  the  children  advanced  are  to  give  promissory 
notes,  and,  on  the  widow's  death  or  second  marriage,  are  to  account 
for  the  moneys  advanced  as  part  of  their  shares,  which  could  not 
therefore  be  intended  to  be  contingent  on  their  surviving  either  of 
those  events. 

Mr.  Bird  and  Mr.  W.  H.  Clarke  for  the  widow  and  surviving 
children  of  the  testator : 

The  interest  of  Micah  in  his  one-fifth  share  of  the  testator's 
[  *7i6  ]  residuary  estate  was  not  a  vested  and  transmissible  ^interest  on 
his  attaining  twenty-one,  but  remained  contingent  upon  his  sur- 
viving the  decease  or  second  marriage  of  the  testator's  widow. 
Upon  any  other  construction,  the  words,  '*to  become  vested  in 
them  respectively  after  the  decease  or  second  marriage  of  my  said 
wife,"  are  inoperative. 

But  if  Micah  took  a  vested  interest  on  attaining  twenty-one,  then, 
by  force  of  the  gift  over  in  case  of  the  death  of  any  child  of  the 
testator  during  the  widowhood  of  his  wife  leaving  issue,  his  share 
must  have  shifted  on  his  death,  and  must  have  vested  in  his  issue 
who  survived  him. 

Mr.  Elderton,  in  reply. 

Judgment  reserved. 

June  7.      Vicb-Chancbllor  Sir  W.  Paoe  Wood  : 

The  only  point  to  be  determined  in  this  case  is,  whether  the 
interest  of  Micah  Simpson,  a  deceased  son  of  the  testator,  was  a 
vested  interest,  or  whether,  being  merely  a  contingent  interest,  it 
has  lapsed  and  remains  undisposed  of. 

The  circumstances  of  the  case  are  these :  Micah  Simpson  attained 
twenty-one,  and  died  leaving  a  child  who  died  during  the  lifetime 
of  the  testator's  widow.  Now  the  will  is  to  this  effect :  The  testator, 
after  directing  the  whole  of  the  estate  to  be  converted,  and  that  the 
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trustees  shall  pay  the  dividends  and  interest  to  his  wife  Alice,  walkeb 
during  her  widowhood,  for  the  purposes  in  his  will  mentioned,  Simpson. 
proceeds  to  direct,  that,  from  and  immediately  after  the  decease  or 
second  marriage  of  his  said  wife,  which  should  first  take  place,  the 
trustees  are  to  stand  possessed  of  the  trust  property  ''  in  trust  for 
all  and  every  his  child  and  children  who  should  be  living  at  the 
time  of  his  decease,  *share  and  share  alike,  as  tenants  in  common."  I  *717  ] 
As  far  as  that  goes,  there  is  a  clear  gift  to  such  children  as  tenants 
in  common.  But  then  come  these  words,  **  to  become  vested  in 
them  respectively  after  the  decease  or  second  marriage  of  my  said 
wife,  when  and  as  they  shall  severally  attain  the  age  of  twenty-one 
years,  with  interest  on  their  respective  shares  for  maintenance  and 
education  in  the  meantime,  and  with  equal  benefit  of  survivorship 
in  case  of  the  death  of  any  of  them  under  age  and  without  lawful 
issue ;  but  in  case  of  the  death  of  any  of  my  children  in  my  life- 
time "  (not  here  limited  to  their  being  under  age,  but  in  case  of  the 
death  of  any  of  his  children  in  his  lifetime),  "  or  during  the  widow- 
hood of  my  said  wife,  and  he,  she,  or  they  shall  have  left  lawful 
issue  him,  her,  or  them  surviving,  who  shall  also  survive  the 
decease  or  second  marriage  of  my  said  wife,  then  I  give  to  such 
issue  of  any  of  my  children  his,  her,  or  their  parent's  share  and 
interest  under  my  will,  to  become  vested  in  them  on  their  attain- 
ment to  the  age  of  twenty-one  years,  with  interest  in  the  meantime 
for  maintenance  and  education ; ''  and  then  follows  the  power  of 
advancement.  (His  Honour  read  the  power  of  advancement  as 
above  set  forth,  and  proceeded :) 

The  first  remark  that  occurs  upon  this  will  is,  that  the  present 
case  is  not  one  of  the  ordinary  cases  in  which  the  Court  has  to 
consider  whether  the  circumstance  of  a  child  surviving  the  tenant 
for  life  is  a  necessary  event  to  occur  before  such  child  can  be 
entitled  to  the  gift,  and  in  which,  if  that  event  does  not  occur,  the 
property  must  go  over  to  the  surviving  children.  It  is  not  a  case 
in  which  the  contest  is  between  the  person  whose  share  is  supposed 
to  be  contingent,  and  the  rest  of  the  family ;  it  is,  in  effect,  a  clear 
case  of  intestacy  in  the  event  of  my  holding  this  to  be  a  contingent 
gift,  because  there  is  no  gift  over,  nor  any  benefit  of  survivorship 
except  in  the  event  (which  has  not  happened)  of  the  death  of  one 
of  the  parties  tenants  in  common  *under  age  and  without  issue.  [  'Tis  ] 
That  in  itself  would  give  great  additional  weight  to  the  arguments 
which  have  been  entertained  by  courts  of  equity  at  all  times  with 
reference  to  these  limitations  to  children,  and  which  have  induced 
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Walker  them  not  to  interpret  a  will  so  as  to  defeat  the  interest  of  any 
SiH^N.  particular  child  by  reason  of  the  death  of  such  child  after  having 
attained  its  full  age,  but  before  the  tenant  for  life.  The  Courts 
have  struggled  not  to  admit  such  a  construction,  unless  it  has  been 
absolutely  necessary,  and  yet  in  most,  if  not  all,  of  those  cases  the 
contest  has  been  between  the  representatives  of  the  child  in  question 
and  the  surviving  brothers  and  sisters ;  and  the  case  has  not  been 
one  in  which,  there  being  a  clear  gift  in  the  first  instance  to  the 
parties  as  tenants  in  common,  and  no  gift  over  to  survivors,  the 
share  in  question  remains  wholly  undisposed  of  in  the  event  of  the 
Court's  holding  the  interest  to  be  contingent  on  the  party  surviving 
the  tenant  for  life. 

The  difficulty  in  the  present  case  is  this,  that,  there  being  first 
of  all  a  clear  gift  to  those  children  who  should  be  living  at  the 
testator's  own  decease  as  tenants  in  common,  the  will  goes  on  to 
direct  that  such  gifts  are  ''to  become  vested  in  them  after  the 
decease  or  second  marriage  of  his  said  wife,  when  and  as  they 
should  severally  attain  the  age  of  twenty-one  years."  Literally 
construed,  and  in  any  case  not  subject  to  the  peculiar  doctrine  of 
the  Court  (if  I  may  so  describe  it)  with  reference  to  provisions  for 
children,  such  a  direction  would  unquestionably  have  to  be  con- 
strued so  as  to  postpone  the  vesting  taking  place,  not  only  until  a 
child  has  attained  the  age  of  twenty-one,  but  until  after  the  death 
or  second  marriage  of  the  testator  s  widow.  At  the  same  time  the 
words  are  susceptible  of  a  different  sense.  If,  for  instance,  the 
words,  "  after  the  decease  or  second  marriage  of  my  said  wife,"  be 
read  as  in  a  parenthesis,  the  clause  would  be  simply  a  direction 
[  *7i9  ]  that  the  *property  should  become  vested  in  them  at  twenty-one, 
which  is^  a  very  common  intention  of  parties  in  all  cases  of  this 
description,  coupled  with  a  proviso  that,  although  the  testator  has 
said,  **  to  be  vested  at  twenty-one,"  that  direction  is  not  to  interfere 
with  his  wife's  life  estate, — it  is  to  be  subject  nevertheless  to  the 
life  estate  of  his  wife. 

I  do  not  know,  however,  that  the  Court  could  rely  on  that 
eonstruction  if  there  were  nothing  else  in  the  will;  but  I  think 
that  the  clause  for  advancement  does  most  materially  help  the 
construction,  and  brings  the  case  within  the  decided  authorities. 

Before  examining  the  clause  for  advancement,  I  should  observe 
that,  as  I  mentioned  before,  there  is  no  gift  over,  except  in  the 
event  of  a  child  dying  under  age  and  without  issue,  to  the  other 
children,  and  the  gift  over  to  the  issue  of  a  child  is  general  in  the 
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event  only  of  any  one  dying  in  the  lifetime  of  the  widow,  and  Walker 
leaving  issue  who  should  survive  the  decease  or  second  marriage  of  Simpson. 
the  widow  ;  so  that,  if  I  hold  Micah's  interest  to  be  vested,  there  is 
nothing  which  has  divested  that  interest.  For  I  do  not  find  the 
difficulty  that  Mr.  Bird  suggested,  viz.,  that,  on  Micah's  death,  his 
interest  must  have  shifted  by  force  of  the  gift  over  so  as  to  vest  in 
his  child  who  survived  him.  In  the  event  of  the  death  of  any 
child  of  the  testator's  during  his  lifetime,  or  during  the  widowhood 
of  his  wife,  leaving  issue  who  survived  her  decease  or  second 
marriage,  then  the  gift  over  to  such  issue  would  take  place,  but  not 
until  the  objects  of  that  gift  over  be  ascertained;  and  here  no 
such  objects  have  been  ascertained,  and  in  no  case  could  such 
objects  be  ascertained  till  the  death  or  second  marriage  of  the 
testator's  widow.  The  gift  over  is  held  in  suspense  until  the 
particular  class  is  ascertained,  and  if  the  gift  to  any  child  of  the 
testator  be  vested  at  all,  it  remains  vested  in  such  child,  in 
consequence  of  there  being  no  effective  gift  over. 

With  regard  to  the  advancement  clause,  it  stands  thus :  the  [  720  ] 
wife  is  empowered  to  advance  to  all  or  any  of  the  testator's 
children  such  sums  of  money  for  their  advancement  as  she  may 
think  judicious,  and  to  take  their  promissory  note  or  receipt,  and 
such  advance  is  in  each  case  to  be  accounted  for  to  the  executors 
as  part  of  the  share  to  which  the  child  would  be  entitled  at  the 
decease  or  second  marriage  of  the  testator's  wife.  Now  I  do  not 
rely  on  my  own  unaided  judgment,  when  I  say  that  such  a  clause 
as  that  is  extremely  inconsistent  with  an  intention  on  the  part  of 
the  testator  that  the  child  should  have  no  vested  interest  whatever. 
Assuming  the  testator  intended  the  interests  of  his  children  to 
remain  contingent  until  the  death  or  second  marriage  of  the 
widow,  it  would  follow,  that,  in  the  event  (which  might  happen) 
of  the  death,  during  her  widowhood,  of  a  child  who  may  have 
received  such  an  advance  and  given  such  promissory  note,  the 
representatives  of  such  child  would  not  only  find  themselves 
entitled  to  no  benefit  from  the  testator's  estate,  but  would  ulti- 
mately have  to  recoup  the  money  originally  advanced ;  and  one 
may  fairly  assume  that  they  would  have  to  do  so  at  a  time  when  in 
all  probability  they  will  not  have  the  means  of  repayment ;  for,  if 
the  child  had  possessed  such  means,  there  would  have  been  no 
necessity  or  inducement  to  make  the  advance  at  all. 

In  Powis  V.  Burdett  (1),  Lord  Eldon  was  so  struck  with  a  similar 
(1)  7  R.  R.  259  (9  Ves.  428). 
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Walker      clause  for  advancement  that  he  overcame  words  far  more  difficult 

Simpson.  ^^^^  ^^7  which  I  have  here  to  deal  with.  There  the  words  were 
extremely  difficult, — as  difficult  as  any  that  have  ever  been  got 
over  by  the  Court  in  such  a  question  of  construction.  There  was 
a  limitation  to  trustees  upon  trust,  after  the  decease  of  Lord 
Denbigh,  in  case  he  should  leave  one  or  more  daughters  or  younger 

[  ^721  ]  sons,  to  raise  12,000i.  for  portions  to  be  paid  at  such  times,  *and 
in  such  manner,  as  Lord  and  Lady  Denbigh  or  the  survivor  should 
appoint ;  and  for  want  of  such  appointment,  then  the  12,0002.  was 
to  be  divided  among  such  daughters  and  younger  sons  in  equal 
proportions,  share  and  share  alike,  the  daughter's  portions  to  be 
paid  at  twenty-one  or  marriage,  and  the  son's  portions  at  twenty- 
one.  Now,  there  the  word  "leave"  had  to  be  surmounted;  and 
Lord  Eldon  said,  he  could  only  surmount  it  by  construing  the 
word  "  leave  "  as  "  have," — ^as  strong  a  construction  as  can  well  be 
conceived.  But  there  was  a  proviso  that,  if  Lord  Denbigh  should 
think  proper  that  any  portion  should  be  raised  and  paid  for  the 
preferment  or  advancement  of  a  child  during  his  life,  and  should 
signify  the  same  in  writing  under  his  hand  and  seal,  it  should  be 
lawful  for  the  trustees  to  raise  such  portion  during  the  lifetime  of 
Lord  Denbigh,  he  keeping  down  the  interest  during  his  life ;  and 
then  followed  the  usual  provision  for  maintenance  and  education. 
Lord  Eldon,  after  fully  facing  the  difficulties  of  the  will,  says,  "  The 
clause  providing  for  advancement  authorises  the  Court  to  say  the 
word  *  leave '  must,  by  some  management  and  struggle  (for  I  admit 
it  is  so),  have  a  sense  that  will  make  it  consistent  with  the  rest  of 
the  deed ;  and  it  is  impossible  to  reconcile  this  provision  unless  I 
say,  upon  the  trust  altogether,  that  he  must  be  taken  to  leave 
children,  if  in  his  life  he  had  children  who  attained  the  age  of 
twenty-one,  or,  if  daughters,  married.  Upon  that  clause,  what  is 
to  be  done  if  the  children  surviving  him  were  the  only  children  to 
take  portions  ?  It  would  be  impossible  for  him  in  his  life  to  say  to 
what  child  he  can  advance  a  portion  in  his  life  ;  for  the  provision 
is  not  merely  that  he  shall  make  a  declaration  of  the  portion,  the 
child  to  rest  upon  that  declaration  during  the  life  of  the  father,  but 
the  portion  is  to  be  raised  and  paid  in  his  life ;  and  the  payment 
forms  so  much  a  part  of  what  is  to  be  done,  that,  being  raised, 

[  *722  I  he  is  to  keep  down  the  ^interest ;  which  supposes  the  principal 
advanced  by  some  person  who  is  to  receive  the  interest.  Then 
what  is  to  be  done  upon  that  ?  Suppose  he  had,  in  the  case  I  put, 
raised  the  respective  parts  of  the  twelve  children :  under  the  words 
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*  such  daughter  or  daughters/  &c.,  connected  with  the  expression     Walkbe 

*  leave/  if  one  child  survived,  upon  the  argument  of  the  defendants,      Simpson. 
that  child  would  have  a  right  to  insist  that  what  had  been  advanced 

to  the  twelve  was  to  be  called  back.  There  is,  therefore,  an 
absolute  necessity  for  rejecting  the  obvious  meaning  either  of  one 
part  of  the  declaration  or  of  another,  or  to  make  the  whole  as 
consistent  as  you  can ;  and,  attending  to  the  authorities,  the  inter- 
pretation is,  that  the  true  intent  and  meaning  of  such  an  instrument 
is  that  a  child  who  had  attained  the  age  of  twenty-one,  or  a 
daughter  who  had  married,  was  a  child  within  the  whole  of  the 
meaning  left,  so  as  to  be  entitled  to  a  portion." 

That  was  the  mode  in  which  the  learned  Judge  overcame  the 
difficulty  which,  in  Powis  v.  Burdett,  was  presented  to  the  construc- 
tion in  favour  of  a  vested  interest,  and  which  far  exceeded  the 
difficulties  with  which  I  have  here  to  contend  in  adopting  a  similar 
construction.  Here  the  testator's  intention  seems  to  me  made 
plain,  if  any  intention  ever  was  made  plain,  by  the  circumstance  of 
what  was  in  his  contemplation.  He  contemplates  that  this  advance- 
ment is  to  be  made  to  his  children  during  their  majority,  and  only 
during  their  majority,  because  he  directs  it  to  be  secured  by  a  pro- 
missory note  or  receipt.  Probably  a  receipt  may  be  given  by  an 
infant,  but  no  valid  promissory  note  could  be  given  by  an  infant ;  and 
therefore  it  is  plain,  that  what  the  testator  intended  was  this,  that  all 
his  children  should  have  vested  interests  at  twenty-one,  but  that  such 
interests  should  be  subject  to  the  life  estate  of  his  widow ;  that  if  a 
child  died  under  *twenty-one  and  without  issue,  the  share  of  such  [  *723  ] 
child  should  go  over  to  the  other  children ;  that  if  any  child  should 
die  at  any  time  after  twenty-one  leaving  such  issue  surviving  as  in 
the  will  mentioned,  that  circumstance  should  divest  the  interest  to 
the  extent  of  giving  it  to  the  issue  instead  of  to  the  parent,  and 
the  issue  should  take  the  share  of  the  parent,  and  should  account 
for  any  deficiency.  That  would  be  just  and  reasonable,  and  within 
the  words  of  the  will ;  but  if  neither  of  those  events  should  occur, — 
if  a  child  of  the  testator  should  attain  twenty-one  and  die  without 
leaving  such  issue, — especially  if  he  were  one  who  had  been  advanced, 
and  had  given  a  promissory  note, — I  cannot  come  to  the  conclusion 
that  the  testator  intended  the  representatives  of  such  child  to  pay 
back  that  sum,  taking  no  advantage  or  benefit  at  all  under  the  will. 

I  think  I  am  justified,  therefore,  by  the  authority  of  Lord 
Eldon  in  Powis  v.  Burdett,  in  saying,  that  here  the  son  took  a 
vested  interest  at  twenty-one. 

B.R. — VOL.  cm.  22 
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Walker  I  ought  to  have  commented  upon  one  clause  here  which  weakens 
8iMF«0N.  the  case  as  contrasted  with  PotcU  v.  Burdett,  with  regard  to  the 
decision  that  I  have  come  to :  the  testator  directs  that  the  advances 
to  be  made  should  in  nowise  exceed  one-half  of  what  the  children 
would  at  the  time  of  such  advances  be  considered  as  likely  to  be 
entitled  to, — words  which  possibly  may  indicate  that  the  testator 
contemplated  his  children's  shares  as  being  contingent.  On  the 
other  hand,  they  are  perfectly  capable  of  being  satisfied  by  refer- 
ring them  to  the  possible  case  of  the  money  being  in  a  state  of 
investment  in  the  funds,  so  as  to  mean  what  the  trustees  might 
consider  as  one-half  of  what  the  children  would  at  the  time  of  such 
I  *724  ]  advances  be  likely  to  be  entitled  to,  having  regard  to  the  ^actual 
state  of  investment  of  the  property,  and  the  possibility  of  its  fall 
and  rise. 

Declare,  that,  according  to  the  true  construction  of  the  testator's 
will,  and  in  the  events  which  have  happened, — the  testator's  son 
Micah  having  attained  the  age  of  twenty-one  years,  and  the  only 
issue  of  his  marriage  having  died  in  the  lifetime  of  the  testator's 
widow, — the  personal  representatives  of  the  said  Micah  are  now 
entitled  to  one-fifth  share  of  the  testator's  residuary  estate,  subject 
to  the  interest  of  the  testator's  widow. 


1856.  ATTORNEY-GENEEAL  v.  STEPHENS. 

vl8, 19, 
26.  (1  Kay  &  J.  724—761.) 

[Eeversed  on  appeal  as  reported  in  6  D.  M.  &  G.  111.] 


1865.  ROBERTS  V.   KERSLAKE. 

July  12, 13, 

17.  (1  Zay  &  J.  751—764.) 

*~^  The  Heir-at-law,  defendant  in  a  suit  to  establish  a  will,  disputing  the  will 

on  the  ground  of  insanity,  did  not  as  of  course  lose  his  costs  of  the  trial  of 
an  issue  devisavit  vd  non,  although  he  had  gone  into  evidence  to  prove 
insanity,  and  failed. 

[Obsolete  prooeduie.] 
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JONES  V.  WELCH  (l).  is*'- 

(1  Kay  &  J.  765.)  *'"^''- 

The  coats  of  a  suit  for  dissolution  of  a  partnership,  on  the  ground  that    Wood,  V.-C. 
the  defendant  had  hecome  a  lunatic,  though  not  so  found  by  inquisition,         L  765  ] 
ordered  to  be  paid  out  of  the  partnership. 

This  was  a  suit  for  the  dissolution  of  a  partnership  for  a  term 
between  two  surgeons,  who  were  entitled  to  share  the  profits 
equally,  on  the  ground  that  the  defendant  had  become  a  lunatic, 
though  not  so  found  by  inquisition. 

By  the  decree  it  was  declared,  that  the  partnership  was  dis- 
solved as  from  the  date  of  the  decree,  and  the  usual  accounts  were 
directed. 

The  cause  now  came  on  further  consideration,  and  the  only 
question  was  as  to  the  costs  of  the  suit. 

Mr.  Bevir,  for  the  plaintiff,  contended  that  the  costs  of  both 
parties  ought  to  be  paid  out  of  the  partnership  assets. 

Mr.  Archibald  Smith,  for  the  defendant,  that  there  should  be 
no  costs  on  either  side. 

It  appeared,  on  reference  to  the  decree  on  further  directions,  in 
the  case  of  Besch  v.  Frolich  (2),  that  in  that  case  the  costs  were 
paid  out  of  the  partnership ;  and  the  Vice-chancellor,  considering 
that  to  be  the  proper  course,  made  a  similar  order. 

(1)  Ex  relatione  Mr,  Archibald  Bniith,      ported  on  appeal   from  the  original 

(2)  Beg.  Lib.  1843  a,  fo.  1749.    Be-      decree,  65  B.  B.  363  (1  Ph.  172). 
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IN  THE  QUEEN'S  BENCH. 

♦ 

1856.  EEG.   V.   8EALE. 

Afayi, 
(5  El.  &  BL  1—7 ;  S.  0.  24  L.  J.  Q.  B.  221 ;  1  Jur.  N.  S.  593.) 

The  provisions  respecting  error  in  the  Common  Law  Procedure  Act,  1852, 
do  not  apply  to  informations  in  the  nature  of  quo  tvarranto. 

[Proceedings  in  error  are  now  abolished,  except  in  criminal  cases.    This 
case  is  therefore  obsolete.] 


1856.  PAEKER  r.   WALLI8. 

May  5. 
— L  (5  El.  &  Bl.  21—29.) 

^      -I  Plaintiff  sent  twenty  sacks  of  seed  to  defendants  in  part  performance  of 

a  verbal  contract  for  the  sale  of  seed  to  the  value  of  more  than  10/.  On 
the  same  day  one  of  the  defendants  informed  plaintiff  that  he  had  heard 
the  seed  had  arrived  out  of  condition.  Plaintiff  asserted  it  was  in  condition. 
Immediately  afterwards  defendants  wrote  to  plaintiff,  rejecting  the  seed, 
and  in  one  of  the  letters  informed  him  that  *'  the  twenty  sacks  which  you 
authorized  us  to  receive  for  you,  and  to  lay  out  thin  in  consequence  of  its 
being  hot  and  mouldy,"  would  be  returned. 

On  the  trial,  the  above  facts  being  proved  by  the  plaintiff,  who  gave 
evidence  that  he  gave  no  authority  to  spread  it  out,  and  that  the  seed  waA 
not  hot  and  mouldy,  the  Judge  directed  a  nonsuit,  with  leave  to  enter  a 
verdict  if  there  was  any  evidence  of  an  acceptance  of  part  of  the  goods. 

Held  by  Lord  Campbbll,  Ch.  J.,  Erle  and  Cbompton,  JJ.,  dUaentiente 
WiOHTMAN,  J.,  that,  there  being  evidence  to  go  to  the  jury  that  the  seed 
was  spread  out  thin,  neither  because  it  was  out  of  condition,  nor  by 
plaintiff's  authority,  there  was  evidence  that  it  was  spread  out  thin  as  an 
act  of  acceptance ;  and,  therefore,  the  nonsuit  was  wrong. 

But  the  CouBT  thought  the  evidence  too  slight  to  justify  them  in  entering^ 
a  verdict  for  the  plaintiff,  and  directed  a  new  trial. 

Count  alleging  that  plaintiff  sold  to  defendants  turnip  seed,  then 
growing,  to  be  harvested  and  thrashed  by  plaintiff,  and  then 
delivered  to  defendants  as  they  should  direct :  that  the  seed  was 
harvested  and  thrashed,  and  plaintiff  delivered  part  which  was 
accepted  and  actually  received  by  the  defendants.  General  aver- 
ments of  performance.  Breaches :  that  defendants  would  not  accept 
the  residue,  nor  pay  for  the  part  received. 

Fleas,  amongst  others :  that  plaintiff  did  not  sell  to  the  defen- 
dants, nor  did  they  buy  of  the  plaintiff,  the  seed:  and  that  the 
plaintiff  did  not  deliver,  nor  did  the  defendant  accept,  the  part. 
Issues  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  last  Spring  Assizes  for 
Suffolk,  the  plaintiff  gave  evidence  by  which  it  appeared  that  the 
plaintiff  was  a  farmer,  and  the  defendants  were  in  partnership  as 
seed  and  corn  merchants,  at  Ipswich.     On  the  21st  June,  1854,  the 
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plaintiff  and  the  defendants,  being  at  Bury  market,  verbally  made  a      Pabker 

contract  for  the  sale  of  seed  of  the  value  exceeding  lOZ.  *to  the  effect      wallis. 

set  forth  in  the  count ;  and  the  defendants  named  the  railway  to        [  *22  ] 

Ipswich  as  one  mode  by  which  the  seed  might,  when  harvested,  be 

sent  to  them  at  Ipswich.    In  July  the  seed  was  harvested  and 

thrashed:  and,  on  the  24th  July,  twenty  sacks  of  the  seed  were 

sent  by  the   plaintiff  by  railway  to  the  defendants  at  Ipswich. 

On  Wednesday,  26th  July,  the  twenty  sacks  arrived  at  Ipswich. 

On  that  same  day  the  plaintiff  and  the  defendant  Abraham  Wallis 

were  both  at  Bury  market.     The  defendant  Abraham  Wallis  said 

to  the  plaintiff  that  a  messenger  had  just  come  up  from  Ipswich, 

from  his  brother  Henry,  to  say  that  the  seed  sent  by  plaintiff  had 

just  arrived,  and  was  out  of  condition.     The  plaintiff  said  that  the 

seed  was  in  good  condition,  and  so  Abraham  Wallis  would  find  when 

he  examined  it.     Abraham  Wallis  said  he  could  say  no  more,  as  he 

had  not  seen  it  himself.     The  only  evidence  of  this  conversation  was 

given  by  the  plaintiff:  and  according  to  his  recollection  nothing 

more  then  passed.     The  following  correspondence  was   given  in 

evidence : 

Defendants  to  plaintiff:  "  Ipswich,  7  Mo.  28.  Rbspectbd  Friend. 
A  personal  inspection  of  the  20  sacks  turnip  seed  fully  confirmed 
what  we  said  on  Wednesday.  It  is  both  hot  and  mouldy ;  and  we 
must  beg  to  decline  it  altogether.  It  now  waits  your  instructions 
for  removal."  Plaintiff  to  defendants.  **  Mildenhall,  81st  July, 
1854.  The  20  combes  of  turnip  seed  was  in  good  condition  this 
day  week  when  delivered,  as  good  as  any  that  I  have  delivered  this 
season,  which  I  have  witness  to  prove,  and  I  duly  advised  you  of  it : 
and,  as  to  what  may  have  happened  to  it  since,  of  course  I  cannot 
be  accountable  for.  I  have  the  remaining  40  combes  ready  for 
delivery,  waiting  your  order."  Defendants  to  plaintiff :  "  Ipswich, 
8  Mo.  1, 1854.  *As  you  have  failed  to  fulfil  your  contract,  we  shall  [  •23  1 
purchase  seed  elsewhere.  The  20  sacks  which  you  authorized  us  to 
receive  for  you,  and  to  lay  out  thin  in  consequence  of  its  being  hot 
and  mouldy,  we  have  now  directed  to  be  returned  to  the  Eastern 
Counties  Bailway  Station,  to  wait  your  orders,  and  must  request 
you  to  return  and  empty  sacks."  Plaintiff's  attorney  to  defendants 
(extract) :  "  Gentlemen,  I  am  instructed  by  Mr.  William  Parker,  of 
Mildenhall,  to  apply  to  you  for  payment  of  the  turnip  seed  you  pur- 
chased of  him,  20  sacks  of  which  have  been  delivered,  and  the 
remainder  has  been  for  some  time  past  waiting  your  directions  and 
standing  at  your  expense.     The  authority  you  alluded  to  in  your 
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Parkkb  letter  of  the  Ist  instant  is  most  positively  denied  by  my  client ;  and 
Wallih.  the  date  of  the  delivery  to  you,  and  of  the  letters  passing  between 
you  and  Mr.  Parker,  plainly  show  that  such  an  authority  could 
never  have  been  given,  and  certainly  never  was  contemplated  by 
my  client."  Defendants  to  plaintiff's  attorney  (extract) :  '*  Ipswich, 
8  Mo.  8,  1854.  In  reply  to  thy  letter,  we  beg  to  say  that,  as  Mr. 
Parker's  memory  seems  so  very  forgetful,  we  fortunately  are  able 
to  remember  for  him ;  and  we  have  full  and  sufficient  witness  to  the 
authority  upon  which  we  acted,  and  to  which  allusion  is  made  in  our 
letter  of  the  1st  instant,  in  our  young  man  who  stood  by  and  heard 
the  order  given  to  us  to  receive  it  on  his  account  and  lay  it  out  thin 
to  cool." 

The  rest  of  the  evidence  of  the  plaintiff  went  to  show  that  the 
seed  in  point  of  fact  was  good  when  it  went  to  the  railway ;  that  the 
condition  of  the  seed  can  easily  be  ascertained  without  spreading  it 
out  thin ;  and  that  prices  had  fallen  very  much  between  the  21st  June 
and  the  26th  July. 
[  24  ]  The  defendants  claimed  a  nonsuit,  on  the  ground  that  there  was 

no  evidence  to  satisfy  the  Statute  of  Frauds  (i).  The  learned  Judge 
directed  a  nonsuit,  with  leave  to  move  to  enter  a  verdict  for  1402.,  if 
there  was  evidence  of  an  acceptance  and  actual  receipt  of  any  part 
of  the  turnip  seed. 

O'Mallei/,  in  the  ensuing  Term,  obtained  a  rule  nisi  accordingly. 

D.  Power  and  H.  Mills  now  showed  cause : 

The  question  is,  not  whether  there  was  evidence  that  the  defen- 
dants ought  to  have  accepted  part  of  the  seed,  but  whether  there 
was  evidence  that  they  did  accept  it.  Now  it  appears  that,  on  the 
very  day  it  arrived,  Abraham  Wallis  informed  the  plaintiff  that 
it  was  rejected.  The  plaintiff  relies  on  letters  subsequent  to  that 
date,  in  which  the  defendants  say  that  the  seed  had  been  spread  out 
thin  by  plaintiff's  authority.  Supposing  that  this  was  not  really 
authorized  by  plaintiff,  and  that  defendants,  by  mistake,  or  even 
wilfully,  did  an  unauthorized  act,  still  it  is  not  an  acceptance  of  the 
seed  which  they  have  rejected. 

(Lord  Campbbll,  Ch.  J. :  This  Court  in  Morton  v.  Tibbett(2)  held, 
contrary  to  some  previous  dicta,  though  not,  I  think,  to  any  decision, 
that  acts  might  amount  to  an  acceptance  within  the  statute,  though 

(1)  See  now  Saleof  Goods  Act,  1893  (2)  81  T\.  K.  (i6(i  (15  Q.  B.  42«). 

(oG  &  57  Vict.  c.  71),  8.  4. 
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they  did  not  preclude  the  vendee  from  contending  that  the  goods  were  Parkeb 
not  sach  as  to  correspond  with  the  contract :  but  still  there  must  be  wallis. 
an  act  of  acceptance.) 

There  must  be  such  an  act,  something  done  with  intent  to  take  to 
the  goods  as  owner :  Curtis  v.  Pugh{i).    ♦     *    ♦ 

O'Malley  and  WorUedge,  contrd  :  [  25  ] 

The  case  for  the  plaintiff  was  that  the  partner  who  stayed  at 
Ipswich  took  to  the  goods  as  owner,  and,  as  such,  spread  them  out 
thin.  The  refusal  of  the  other  partner  at  Bury  could  not  prevent 
that  from  operating  as  an  acceptance. 

(Erlb,  J. :  If  the  seed  was  hot  and  mouldy,  it  would  be  a  very 
proper  thing  to  spread  it  out  thin  and  air  it,  so  as  to  prevent  it  from 
perishing.  I  should  be  very  unwilling  to  say  that,  if  perishable 
property  is  delivered  out  of  condition,  the  vendee  who  rejects  it 
must  suffer  it  to  perish,  or  take  to  it  as  owner.)    ♦    ♦    * 

Lord  Campbell,  Gh.  J. :  [  26  ] 

I  do  not  think  we  should  be  justified  in  making  the  rule  absolute 
to  enter  a  verdict  for  the  plaintiff ;  for  whether  the  evidence  would 
have  warranted  the  jury  in  finding  that  there  was  an  acceptance  is 
at  least  very  doubtful ;  but  at  the  same  time  I  cannot  say  that  there 
is  not  some  evidence  to  go  to  the  jury. 

Of  the  law  there  is  no  doubt.  To  make  an  acceptance,  it  is  not 
necessary  that  the  vendee  should  have  acted  so  as  to  preclude  him- 
self from  afterwards  making  objection  to  the  quality  of  the  article 
delivered  ;  but  he  must  have  done  something  indicating  that  he 
has  accepted  part  of  the  goods  and  taken  to  them  as  owner.  This 
may  be  indicated  by  his  conduct,  as  when  he  does  any  act  which 
would  be  justified  if  he  was  the  owner  of  the  goods  and  not  other- 
wise. In  such  a  case  the  vendee  doing  that  act  is  supposed  to  have 
accepted  the  goods  and  become  owner  of  them.  Thus  detention  of 
the  goods  for  a  long  and  unreasonable  time  by  the  vendee  is  evidence 
that  he  has  accepted  them ;  but  in  the  present  case  there  was  no 
detention  of  that  kind  before  the  letter  of  the  28th  July ;  and  deten- 
tion after  that  letter,  stating  that  the  seed  was  rejected  and  waited 
the  plaintiff's  order  for  its  removal,  amounted  to  nothing.  But  then 
it  appears  by  the  defendants'  own  letters  that  they  had  spread  the 
seed  out  thin.  That  is  an  act  of  a  doubtful  character.  If  the  seed 
(1)  74B.R.  220(10a  B.  111). 
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Parker  was»  as  the  defendants  assert,  hot  and  mouldy,  I  should  say  that 
Wallis.  spreading  it  out  thin  was  an  act  done  by  the  vendee,  not  as  an  act 
of  ownership,  but  for  the  benefit  of  the  vendor ;  but  in  this  case 
there  was  evidence  that  the  seed  was  good.  Whether  it  was  an  act 
of  acceptance  depends  on  whether  it  was  an  act  done  by  the  defen- 
[  *27  ]  dants  as  owners  of  the  ^goods,  or  an  act  done  for  the  benefit  of  the 
article  by  the  disappointed  vendee  acting  for  the  benefit  of  the 
vendor.  On  the  evidence  it  is  left  in  doubt  which  it  was ;  and  I 
think  that  was  a  question  for  the  jury.  I  think  therefore  that  the 
rule  should  be  moulded,  and  made  absolute  for  a  new  trial. 

WlOHTMAN,  J. : 

I  do  not  doubt  that  such  a  dealing  with  the  goods  as  this  may,  in 
law,  amount  to  an  acceptance,  if  it  be  done  with  the  intent  to 
accept  the  goods ;  but  in  the  present  case  I  find  great  difficulty  in 
discovering  any  evidence  of  such  an  animus  accipiendi.  The  whole 
transaction,  from  the  time  the  goods  were  sent  off  by  the  plaintiff, 
occupied  less  than  a  week ;  and  from  the  first  to  the  last  the 
defendants  refused  to  take  to  the  goods.  In  the  letter  of  the  1st  of 
August  the  defendants  state  that  they  had  spread  out  the  twenty 
sacks  thin  in  consequence  of  authority  from  the  plaintiff,  it  being 
hot  and  mouldy;  and  the  plaintiff  denies  that  he  gave  such 
authority ;  but  I  can  see  nothing  in  that  letter  to  indicate  any 
intention  to  accept  any  part  of  the  goods.  It  may  be  that  the  seed 
was  not  hot  and  mouldy  ;  but  it  would  be  sufficient  to  explain  the 
act  that  the  defendants  thought  it  was.  I  confess  therefore  that  I 
find  difficulty  in  seeing  what  evidence  there  was  of  the  anwuu 
accipiendi  to  leave  to  the  jury, 

Eblb,  J. : 

There  being  a  verbal  contract  for  the  supply  of  goods  of  above 
the  value  of  10/.,  the  vendor  has  delivered  some  goods  which, 
according  to  his  evidence,  were  of  that  kind  which  according  to  the 
contract  he  was  to  supply.  And  the  question  is  whether  that 
I  ♦28  ]  *contract  was  binding  on  the  defendants.  One  mode  in  which  such 
a  contract  may  be  made  binding  is  if  the  vendee  accept  and  actually 
receive  part  of  the  goods.  I  think  it  clear  that,  if,  after  goods  have 
arrived,  the  vendee  does  any  act  to  the  goods,  of  wrong  if  he  is  not 
owner  of  the  goods  and  of  right  if  he  is  owner  of  the  goods,  the 
doing  of  that  act  is  evidence  that  he  has  accepted  them. 

In    the  present  case  .the   seed  came  to   the  premises  of  the 
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defendants :  and  it  appears  by  the  admission  contained  in  their  letters      Parker 

that  the  defendants  took  the  seed  out  of  the  sacks  and  spread  it  out      wallis. 

thin.     Now,  if  the  seed  was  hot  and  mouldy,  the  taking  it  out  of 

the  sacks  and  spreading  it  out  thin  would  not  be  a  wrongful  act, 

though  not  done  by  the  defendants  as  owners  ;  nor  would  it  if  done 

by  the  authority  of  the  plaintiff.     In  the  letter  the  defendants  set 

up  both  these  explanations ;  but  at  the  time  the  nonsuit  is  ordered 

the  evidence  stands  that  the  seed  was  not  hot  and  mouldy,  and  also 

that  there  was  not  authority  from  the  plaintiff  to  spread  it  out. 

These  two  suppositions  being  negatived,  the  spreading  out  of  the 

seed  is  an  act  which  would  be  one  of  wrong  if  the  defendants  were 

not  owners  of  the  goods  and  of  right  if  they  were.     Therefore  the 

doing  of  that  act  is  evidence  for  the  jury  that  they  had  accepted  the 

goods. 

Crompton,  J. : 

The  question  is,  whether  there  is  any  evidence  that  the  defen- 
dants, in  spreading  out  this  seed  thin,  acted  as  owners  receiving  it 
under  the  parol  contract.  Of  the  fact  that  they  did  so  spread  it  out 
there  is  no  doubt :  but  it  is  an  act  explainable  on  three  suppositions : 
*lst.  They  may  have  spread  it  out  by  the  authority  of  the  vendor,  [  '29  ] 
the  plaintiff.  2nd.  They  may  have  done  it  for  the  benefit  of  the 
seed,  a  perishable  article  in  such  a  condition  as  to  render  the  step 
proper.  3rd.  They  may  have  done  the  act  as  owners,  spreading  it 
out  for  their  own  convenience ;  for  it  is  not  denied  that  it  was  a 
more  extensive  act  than  was  necessary  for  mere  examination  to  see 
if  it  was  good.  Now  there  was  contradictory  evidence  as  to  whether 
the  plaintiff  had  authorized  it,  so  the  plaintiff  was  not  bound  by 
that  first  explanation,  unless  the  jury  found  that  there  was  authority. 
Then  there  was  evidence  that  the  seed  was  in  such  a  condition  that 
the  defendants  could  not  have  done  the  act  for  its  benefit;  so  that 
the  plaintiff  was  not  bound  by  that  explanation.  If  these  two  were 
negatived  by  the  jury,  there  remained  the  third  explanation  only, 
so  that  I  cannot  say  that  there  is  no  evidence  of  an  acceptance  ;  but 
I  think  that  the  Court  do  right  to  mould  the  rule,  as  the  evidence 
is  not  sufficiently  satisfactory  to  justify  us  in  entering  a  verdict. 

Rule  absolute  for  a  new  trial. 
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[  30  ]  Declaration  charged  that  G.  occupied  huildings,  the  reversion  belonging 

to  plaintiff  ;  and  that  plaintiff  was  entitled  to  have  the  buildings  supported 
by  the  contiguous  mines  underground :  but  defendant  wrongfully,  care- 
lessly, negligently  and  improperly,  and  without  leaving  proper  and  sufficient 
support  in  that  behalf,  worked  coal  mines  contiguous  to  and  under  the 
buildings,  whereby  the  foundations  of  the  buildings  were  weakened  and 
the  buildings  were  injured,  and  the  ground  on  which  they  stood  gave  way. 
Also  that  defendant,  being  tenant  of  closes  of  which  the  reversion  belonged 
to  plaintiff,  wrongfully,  carelessly,  negligently  and  impi'operly,  and  without 
leaving  proper  and  sufficient  support  in  that  behalf,  worked  coal  mines 
contiguous  to  and  under  the  closes,  and  took  away  coals  and  earth  out  of 
the  mines,  whereby  the  surface  of  the  doses  gave  way.  To  the  damage  of 
plaintiff  *s  reversion. 

Plea:  that,  before  the  committing  &c.,  and  before  plaintiff  had  any 
interest  in  the  buildings  or  closes,  A.  was  seized  in  fee  of  the  land  on  which 
the  buildings  were,  and  of  the  closes,  and  of  the  mines:  and,  by  deed, 
granted  to  B.  in  fee  the  lands  ;  the  mines  of  coals,  with  free  leave  and 
liberty  to  sink,  work  and  win  the  same,  and  to  drive  drifts,  make  water- 
gates,  or  use  any  other  way  or  ways  for  the  better  and  more  commodious 
working  and  winning  the  same,  excepted  and  reserved  to  A.,  his  heirs  and 
assigns,  A.  satisfying  and  paying  to  B.,  his  heirs  and  assigns,  treble 
damages  for  such  loss  or  damage  as  should  be  sustained.  And  that,  by 
the  deed,  A.  covenanted  that  he,  his  heirs  and  assigns,  would  pay  to  B., 
his  heirs  and  assigns,  treble  the  damages  sustained  by  reason  of  the  digging, 
working,  sinking,  breaking  of  ground,  and  way  leave,  or  other  matter  or 
thing  used  or  exercised  in  working  or  leading  coals.  That  A.*s  right  to  the 
mines  and  working  came  by  assignment  to  defendant,  who  worked  the  mines, 
and  did  acts  necessary,  needful  and  convenient  for  the  working,  and,  in  so 
doing,  caused  the  damages,  doing  no  unnecessary  damage,  the  acts  being 
necessary  for  the  working,  sinking,  digging  and  winning  the  mines  ;  and 
defendant  did  the  said  acts  carefully,  diligently,  skilfully  and  properly,  and 
accoitiing  to  the  course  and  practice  of  mining  used  and  approved  of  in  the 
county  where  the  mines  were  situated,  and  not  wrongfully,  carelessly, 
negligently  or  improperly  ;  defendant  being  reaxly  to  pay  to  plaintiff  damages 
according  to  the  covenant :  which  acts  were  the  acts  complained  of : 

Held,  on  demurrer,  a  bad  plea,  the  occupier  of  the  surface  having  a 
prima  facie  right  to  the  support,  and  the  deed  not  authorizing  any  working 
in  derogation  of  such  a  right. 

Plaintiff  also  replied  that  the  works  done  were  not  necessary  for  the 
working,  and  not  done  carefully,  skilfully  or  properly,  or  according  to  the 
custom  of  the  county.  It  was  shown  that  defendant  had  not  in  fact  left 
supports,  and  that  damage  had  accrued  therefrom,  but  that,  if  defendant 
was  not  bound  to  leave  supports,  the  work  was  necessary  for  winning  all 
the  coal,  and  properly  executed ;  and  it  was  attempted  to  show  that,  some 
years  after  the  execution  of  the  deed,  it  had  become  customary  to  win  all 
the  coal  without  leaving  supports  : 

Held,   that  the  plaintiff  was  entitled  to  the  verdict,  the  defendant  being 

(1)  Cited,    Wakefield    v.    Bucchuch  42  L.  J.  Q.  B.  140,  26  L.  T.  762 ; /Tear^ 

(1867)  L.  R.  4  Eq.  613,  646;  Eadon  v.  V.  Oiil  (1872)  L.  R.  7  Ch.  699,  715, 

Jeffcock  (1872)  L.  R.  7  Ex.  379.  390,  41  L.  J.  Ch.  761,  27  L.  T.  291 ;  Aapden 

42  Li.  J.  Ex.  36,  2.S  L.  T.  273;  ISmith  v.  Stddon  (1874)  L.  H.  10  Ch.  398,  «. 
V.  Darhy  (1872)  L.  R  7  a  B.  716,  726, 
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bound  to  leave  supports,  and  therefore  the  works  not  haying  been  properly        Smabt 
executed ;  and  the  custom  at  the  time  of  executing  the  deed  being  the  v, 

custom  to  which  the  plea  must  be  understood  to  refer.  Mobtojj, 

Plaintiff  also  new  assigned  for  acts  done  in  excess  of  the  rights  shown  by 
the  plea :  Held,  that  he  was  entitled  to  a  verdict,  the  working  without 
leaving  supports  being  an  act  not  authorized  by  the  deed. 

The  first  count  alleged  that  certain  messuages  and  buildings, 
situate  in  the  parish  of  St.  Giles  in  the  *county  of  Durham,  were  I  *^^  3 
in  the  occupation  of  Benjamin  Greenshields  as  tenant  thereof  to 
plaintiffs,  the  reversion  then  and  still  belonging  to  plaintiffs ;  and 
that  plaintiffs  were  entitled  to  have  the  said  messuages  and  build- 
ings supported  by  the  mines  underground,  contiguous  and  near 
to  and  under  the  said  messuages  and  buildings:  yet  defendant, 
well  knowing  the  premises,  wrongfully,  carelessly,  negligently,  and 
improperly,  and  without  leaving  any  proper  or  suflScient  support 
in  that  behalf,  worked  certain  coal  mines  underground,  contiguous 
and  near  to  and  under  the  said  messuages  and  buildings,  and  dug 
for  and  got  and  took  away  coals,  earth  and  soil  out  of  the  said 
mines ;  whereby,  and  by  reason  of  the  premises,  the  foundations 
of  the  said  messuages  and  buildings  were  greatly  weakened  and 
injured,  and  the  walls  of  the  said  messuages  and  buildings  became 
and  were  cracked  and  injured ;  and  the  ground,  on  which  the  said 
messuages  and  buildings  stood,  subsided,  cracked,  swagged,  and 
gave  way.  That  plaintiffs,  by  means  of  the  premises,  are  injured  in 
their  reversionary  estate  and  interest  in  the  messuages  and  buildings. 

Second  count.  That  certain  closes  of  land,  situate  in  the  parish 
aforesaid,  were  in  the  occupation  of  certain  persons,  to  wit 
Benjamin  Greenshields,  John  Clark  and  defendant,  as  tenants 
thereof,  respectively,  to  plaintiffs,  the  reversion  thereof  then 
and  still  belonging  to  plaintiffs :  yet  defendant,  well  knowing  the 
premises,  wrongfully,  carelessly,  negligently  and  improperly,  and 
without  leaving  any  proper  or  sufiScient  support  in  that  behalf, 
worked  certain  coal  mines  underground,  contiguous  and  near  to 
and  under  the  said  closes ;  and  dug  for  and  got  and  took  away  coals, 
earth  and  soil,  out  of  the  said  mines :  whereby,  and  by  reason  of 
the  premises,  the  ^surface  of  the  said  closes  subsided,  cracked,  [  *32  ] 
swagged  and  gave  way.  That  plaintiffs,  by  means  of  the  premises, 
are  injured  in  their  reversionary  estate  and  interest  in  the  said 
closes. 

Plea.  That,  long  before  the  committing  &c.,  and  before  the 
plaintiffs  or  either  of  them  had  any  estate  or  interest  in  or  title  to 
the  said  buildings,  messuages  and  closes  of  land,  or  any  or  either 
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Smart  of  them,  or  any  part  thereof,  to  wit  on  29th  December,  1671,  Sir 
MoBTON.  Balph  Cole,  baronet,  since  deceased,  was  seized  in  his  demesne  as 
of  fee  of  and  in  the  land  on  which  the  said  buildings  and  messuages 
were  erected,  standing  and  being,  and  of  and  in  the  said  closes  of 
land,  and  of  and  in  other  the  lands  and  premises  in  and  by  the 
deed,  next  hereinafter  mentioned,  granted,  bargained,  sold,  aliened, 
enfeoffed  and  confirmed  to  him,  and  also  of  and  in  the  said  mines 
and  other  the  mines,  veins  and  seams  of  coal  in  the  said  deed 
excepted  and  reserved.  And,  being  so  seized,  an  indenture,  dated 
the  said  29th  December,  1671,  was  made  between  the  said  Sir  B. 
Cole  of  the  one  part,  and  one  Balph  Garr,  Esquire,  of  the  other 
part :  and  which  said  indenture  was  and  is  to  the  tenor  and  effect 
and  in  the  words  and  figures  following.  The  plea  then  set  out  the 
indenture,  of  which  the  parts  material  to  the  present  question  were 
substantially  as  follows : 

**  This  indenture,  made  *'  &c.,  **  witnesseth  that  the  said  Sir 
Balph  Cole,  for  and  in  consideration  of  the  sum  of"  &c.,  "  as  also 
for  divers  other  good  causes  and  considerations  him  thereunto 
moving,  hath  granted,  bargained,  sold,  aliened,  enfeoffed  and  con- 
firmed,  and  doth   by  these  presents,  for  himself,  his  heirs  and 

[  •33  ]  assigns,  ''and  every  of  them,  grant,  bargain,  sell,  alien,  enfeoff  and 
confirm,  unto  the  said  Balph  Carr,  his  heirs  and  assigns,  all  that 
messuage  or  grange  house,  together  with  the  several  lands  "  &c. 
(describing  the  parcels) :  '*  the  mines,  veins  and  seams  of  coal  lying 
and  being  within  the  said  "  &c.  ''  lands,  tenements,  closes,  heredita- 
ments, or  any  part  of  the  said  hereby  granted  or  intended  to  be 
granted  premises,  or  any  part  thereof,  with  free  leave  and  liberty  to 
sink,  work  and  win  the  same  in  any  part  of  the  said  premises,  and 
to  drive  drift  or  drifts,  make  Watergate  or  watergates,  or  use  any 
other  way  or  ways,  for  the  better  and  more  commodious  working 
and  winning  the  same  in  the  said  hereby  granted  or  intended  to  be 
granted  premises,  or  any  part  thereof,  unto  the  said  Sir  Balph  Cole, 
his  heirs  and  assigns,  always  excepted  and  reserved  out  of  this 
present  grant ;  the  said  Sir  Balph  Cole,  his  heirs  and  assignees, 
nevertheless,  or  such  of  them  as  shall  dig,  sink  or  work  coals  or  for 
coals  in  the  said  premises,  or  any  part  thereof,  always  satisfying 
and  paying  unto  the  said  Balph  Carr,  his  heirs  and  assignees,  treble 
damages  for  such  loss  or  damage  as  he  or  they  shall  sustain,  or  such 
other  damage  as  is  hereafter  expressed  for  such  his  or  their  digging 
or  working  there,  and  for  way  leave  through  the  said  premises,  or 
any  part  thereof,  according  to  the  covenant  hereafter   in   these 
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presents  in  that  behalf  mentioned  and  provided  for  recompense  Smart 
therein.''  Habendum^  except  as  excepted,  to  Balph  Garr  in  fee.  mobtok. 
Sir  B.  Cole,  for  himself  and  heirs,  warranted  the  premises  granted, 
against  himself  and  his  father  and  grandfather,  and  ancestors, 
and  his  and  their  acts ;  and  he  covenanted  for  his  own  title,  and 
for  quiet  enjoyment  by  B.  Garr,  his  heirs  and  assigns,  without 
molestation  from  himself,  *his  heirs  or  assigns,  or  the  heirs  and  [  *^^  ] 
assigns  of  his  father,  grandfather  or  ancestors,  and  for  indemnifica- 
tion from  incumbrances  (with  the  exception  of  a  lease  described) 
caused  by  himself,  his  father,  grandfather  or  ancestors,  or  persons 
claiming  through  them ;  and  for  further  assurances  (including  a 
particular  fine).  "  And,  lastly,  whereas  by  the  exception  above  in 
these  presents  mentioned  the  said  Sir  Balph  Cole,  and  his  heirs  and 
assigns,  are,  notwithstanding  these  presents,  to  have  the  collieries 
and  coal  mines,  veins  and  seams  of  coal  within  the  said  premises, 
with  free  and  full  power  and  liberty  at  any  time  and  times  hereafter 
to  work,  sink,  dig  for,  or  win  the  same,  and  to  drive  drift  or  drifts, 
make  watercourse  or  watercourses,  or  to  do  any  other  act  or  thing 
necessary,  needful  or  convenient  for  the  working,  winning,  obtaining, 
or  getting  the  same,  with  free  liberty  of  way  leave  over  the  said 
premises,  or  any  part  thereof,  for  leading  and  carrying  the  same 
with  carts  or  carriages  to  places  convenient  for  laying  or  vending 
the  same,  therefore  the  said  Sir  B.  Cole  doth,  by  these  presents, 
for  himself,  his  heirs,  executors,  administrators  and  assignees,  and 
every  of  them,  covenant,  promise,  grant  and  agree,  to  and  with  the 
said  B.  Garr,  his  heirs  and  assignees,  and  every  of  them,  in  manner 
and  form  following,  that  is  to  say :  that  he,  the  said  Sir  B.  Gole, 
his  heirs  or  assignees,  or  such  of  them  as  shall  at  any  time  or  times 
hereafter  sink,  dig  for,  work,  win  or  get  any  coals  in  any  part  of 
the  said  premises,  shall,  from  time  to  time,  upon  request  therein 
to  him,  them  or  any  of  them  made  by  the  said  B.  Garr,  his  heirs 
or  assigns,  or  any  of  them,  well  and  truly  satisfy  and  pay  *or  cause  [  ^as  ] 
to  be  well  and  truly  satisfied  and  paid,  unto  the  said  B.  Garr,  his 
heirs  or  assignees,  or  such  of  them  as  shall  be  the  owner  or  owners 
of  the  said  premises,  or  such  part  thereof  in  which  such  coals  shall 
be  so  digged  for,  won  or  wrought,  all  such  sum  and  sums  of  money 
as  shall  amount  unto  treble  the  damages,  loss  or  prejudice  which 
the  said  B.  Garr,  his  heirs  or  assignees,  or  any  of  them,  shall 
sustain  by  reason  of  such  digging,  working,  sinking,  breaking  of 
ground  and  way  leave,  or  other  matter  or  thing  used  or  exercised 
in  working  or  leading  of  coals  there :  such  sum  or  sums  of  moneys. 


850  1855.    Q.  B.    5  EL.  &  BL.  85—86.  [r.r. 

Smart       for  treble  damages,  to  be  arbitrated  "  &c.  (provision  for  determining 
MoBTON.      the  amount  by  arbitration) :  '*  anything  in  these  presents  to  the 
contrary  hereof  contained  in  anywise  notwithstanding.*' 

The  plea  then  identified  the  Sir  B.  Cole  in  the  deed  mentioned 
with  the  Sir  B.  Cole  mentioned  in  the  commencement  of  the  plea ; 
and  alleged  that  the  messuages  and  buildings  in  the  first  count 
mentioned  were  erected  on  the  land  on  which  Sir  B.  Cole  was  so 
seized  and  which  were  so  granted  ;  and  that  the  closes  mentioned 
in  the  second  count  were  part  of  such  land :  and  that  the  mines 
mentioned  in  the  first  and  second  counts  were  part  of  the  mines  of 
which  Sir  B.  Cole  was  so  seized,  and  which  were  so  exempted ; 
and  that  plaintiffs  were  not  entitled  to  have  the  messuages  and 
buildings  supported  by  the  said  mines,  save  and  except  as  aforesaid , 
or  otherwise  than  subject  to  the  said  liberties  and  other  rights, 
privileges,  exceptions,  reservations  and  matters  excepted  and  re- 
served out  of  the  said  grant  by  the  said  deed.  The  plea  then  stated 
conveyances  (upon  the  terms  of  which  nothing  turned)  by  which 
the  exempted  mines,  and  the  powers  and  liberties  reserved,  vested 
1  *38 1  in  ^Charles  Grey  and  John  George  Brabazon  Ponsonby  for  fourteen 
years,  from  28rd  November,  1843 :  who  demised  the  same  to  de- 
fendant to  hold  at  their  will.  "Whereupon  the  defendant,  by 
virtue  of  the  said  demise,  and  by  the  leave  and  license  of  the  said 
G.  Grey  and  J.  G.  B.  Ponsonby,  entered  upon  the  said  mines,  and 
worked,  sunk,  dug  for  and  won  the  same,  in  divers  parts  of  the 
said  lands  and  premises,  and  drove  divers  drifts,  and  made  divers 
watergates,  and  used  divers  ways,  and  did  other  acts  and  things 
necessary,  needful  and  convenient  for  the  working,  winning,  ob- 
taining and  getting  the  same  in  the  said  lands  and  premises :  and, 
in  so  doing,  the  defendant  caused  the  said  damages  and  injuries  in 
the  declaration  mentioned,  the  defendant  doing  no  unnecessary 
damage  to  the  plaintiffs,  or  their  said  messuages,  buildings  and 
land,  on  the  occasion  aforesaid,  and  the  defendant's  said  acts  being 
necessary  for  the  working,  sinking,  digging  and  winning  the  said 
mines ;  and  the  defendant  did  the  said  acts  carefully,  diligently, 
skilfully  and  properly,  and  according  to  the  course  and  practice  of 
mining  used  and  approved  of  in  the  county  where  the  said  mines 
are  situated,  and  not  wrongfully,  carelessly,  negligently  or  im- 
properly, as  in  the  declaration  alleged:  the  said  Sir  George 
Musgrave  "  (reversioner  in  fee  under  the  mesne  assignments  of  the 
coal)  "  or  the  defendant  being  ready  and  willing  to  satisfy  and  pay 
to  the  plaintiffs  damages  according  to  the  said  covenant  in  that 
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behalf  in  the  said  first-mentioned  deed  contained,  for  the  defendant's       Smart 
BO  doing,  and  for  causing  the  said  injuries  to  the  plaintiffs.     And      mobton. 
which  said  acts  of  the  defendant  are  the  acts  in  the  declaration 
complained  of.'' 

By  the  replication,  the  plaintiffs  took  issue:  First,  ''upon  so 
much  of  the  defendant's  plea  as  alleges  that  *the  acts  complained  [  *37  ] 
of,  and  which  caused  the  injuries  complained  of,  were  necessary 
for  the  working,  sinking,  digging  and  winning  the  said  mines : " 
Secondly,  "  upon  so  much  of  the  defendant's  plea  as  alleges  that 
the  defendant  did  the  acts  complained  of,  and  which  caused  the 
injuries  complained  of,  carefully,  skilfully  or  properly,  or  according 
to  the  course  and  practice  of  mining  in  such  case  used  and  approved 
of  in  the  county  where  the  said  mines  are  situated." 

The  plaintiffs  also  new  assigned  ''  that  they  sue,  not  only  for  the 
acts  and  grievances  in  that  plea  admitted,  but  also  for  acts  and 
grievances  done  and  committed  by  the  defendant  in  excess  of  the 
alleged  rights,  and  upon  other  and  different  occasions,  and  for  other 
and  different  purposes,  and  in  other  and  different  ways  than  those 
mentioned  or  referred  to  in  the  said  plea,  and  to  a  much  greater 
extent  than  in  that  plea  mentioned."  To  this  the  defendant  pleaded 
Not  guilty :  on  which  issue  was  taken. 

The  plaintiff  also  demurred  to  the  plea.    Joinder  in  demurrer. 

On  the  trial  of  the  issues  of  fact,  before  Gresswell,  J.,  at  the 
last  Durham  Assizes,  it  appeared  from  the  evidence  that,  before 
the  year  1810,  it  had  been  the  practice  in  the  county  so  to 
work  out  the  coal  as  to  leave  pillars  for  the  support  of  the  super- 
incumbent soil.  Since  1810,  the  practice  had  been  to  work  out 
all  the  coal :  but  it  was  disputed  whether  this  practice  applied 
to  the  case  of  working  under  buildings.  It  was  admitted  that 
the  defendant  had  worked  out  all  the  coal  under  the  land  and 
buildings ;  and  it  was  also  admitted  that  he  had  done  this  accord- 
ing to  the  most  approved  mode  of  working,  unless  it  was  his 
duty  to  leave  a  support.  The  injury  alleged  in  the  declaration 
had  occurred  from  want  of  ^such  support.  A  verdict  was  taken  [  «38  ] 
for  the  plaintiff  on  all  the  issues,  with  leave  to  move  as  after 
mentioned. 

In  this  Term,  Knowles  obtained  a  rule  calling  on  the  defendant 
to  show  cause  why  a  verdict  should  not  be  entered  for  the  defen- 
dant, on  all  the  issues,  on  the  ground  that  the  evidence  showed 
that  the  defendant  was  entitled  to  the  verdict. 
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Smabt  In  this  Term  (i),  the  Court  having  directed  that  the  arguments 

Morton.      on  the  demurrer  and  rule  should  come  on  together, 

Watson  was  heard  in  support  of  the  demurrer  to  the  plea ;  and 
Watson  and  Manisty  showed  cause  against  the  rule  nisi. 

Watson^  in  support  of  the  demurrer  : 

The  plea  sets  up  as  a  defence  the  reservation  of  the  coal  mines 
and  of  the  right  to  work  them.  But  this  covers  only  lawful 
working ;  and  the  compensation  is  to  be  paid  only  for  damage  done 
in  such  working,  as  appears  from  Harris  v.  Ryding  (2),  where  the 
reservation  was  to  the  same  effect  as  here.  *  *  Now  mines,  if 
the  surface  be  in  the  occupation  of  a  party  other  than  the  owner  of 
[  ♦sg  ]  the  mine,  are  *lawf ally  worked  only  where  sufficient  support  is  left 
for  the  surface:  Humphries  v.  Brogden{3).  *  *  The  liberty 
reserved  is  "  to  sink,  work  and  win  "  the  coal,  and  to  drive  drifts 
&c.,  and  make  watergates  and  ways,  for  working  and  winning  ii 
There  is  nothing  which  gives  the  power  to  work  unlawfully.  The 
satisfaction,  which,  as  before  shown,  must  be  only  for  damage  done 
in  the  proper  working,  seems  to  be  stipulated  for  in  respect  of  the 
surface  only.     *     ♦     * 

(Lord  Campbell,  Ch.  J.,  referred  to  Hilton  v.  Earl  Granville  (4).) 

The  language  of  the  judgment  there  goes  much  further  than  it  is 
necessary  for  the  plaintiffs  to  go  here :  it  appears  to  show  that  an 
express  grant  of  the  power  now  claimed  by  the  defendant  would  be 
void.     *     *     * 

[  40  ]  Watson  and  Manisty  showed  cause  against  the  rule : 

The  facts  which  appeared  at  the  trial  really  raise  the  same  question 

as  the  demurrer.     The  plaintiffs  do  not  deny  that  the  mines  have 

been  properly  worked,  if  the  defendant  was  not  bound  to  leave 

[  *4i  ]       supports :  the  defendant  admits  that  he  did  not  ^leave  supports, 

and  that  damage  has  resulted  from  this.     *    *    * 

Bramwell  argued  in  support  of  the  plea,  and  BramweU,  KnowUs 
and  Unthank  in  support  of  the  rule. 

Bra7mveUf  in  support  of  the  plea : 
The  authorities  cited  may  establish  general  principles,  but  cannot 

(1)  Before  Lord  Campbell,  Ch.  J.,  (3)  76  R.  R.  402  (12  Q.  B.  739), 
Erie  and  Crompton,  JJ.                                  (4)  64  R.  B.  604  (6  a  B.  701). 

(2)  52  R.  R.  632  (5  M.  &  W.  60). 
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determine  the  particalar  question  unless  where  the  language  of  the       Smabt 
deed  is  identical  with  that  in  the  deed  now  under  consideration,      moktok. 
It  is  true,  in  general,  that,  in  the  absence  of  grant  or  reservation, 
the  owner  of  mines  cannot  legally  so  work  them  as  to  leave  the 
surface,  if  in  the  occupation  of  another  party,  without  support. 
The  question  arises  on  this  particular  deed.  *  *  The  deed  cannot,        [  42  j 
of  course,  be  interpreted  by  the  result  which  has  here  occurred. 
Now  the  declaration  complains  that  the  plaintiffs  wrongfully  worked 
and  dug,  without  leaving  sufficient  support.    If  there  could  not, 
under  any  circumstances,  be  a  right  to  do  what  the  defendant 
has  done,  it  would  have  been  enough  to  state  the  working  and 
digging  without  leaving  the  supports,  and  the  word  "  wrongfully  " 
might  have  been  omitted.     Then  the  plea  sets  out  a  grant  which 
makes  the  act,  under  certain  circumstances,  not  wrongful. 

(Lord  Campbell,  Ch.  J. :  The  plaintiffs  say  that  the  deed  does  not 
make  it  otherwise  than  wrongful,  according  to  decided  cases,  unless 
a  support  be  left.) 

Humphries  v.  Brogden  (I)  is  not  disputed  by  the  defendant :  in  fact 

it  furnishes  an  explanation  of  Harris  v.  *Ryding  (2).     In  Harris  v.        [  '*^  ] 

Ryding  (2)  the  declaration  complained,  as  here,  that  the  working 

was  done  "  wrongfully,  carelessly,  negligently,  and  improperly." 

The  plea  did  not  show  that  the  works  were  not  done  carelessly, 

negligently,  and  improperly,  but  set  up  a  licence,  which  could  not 

be  considered  as  a  licence  for  more  than  what  should  be  reasonably 

done :  here  the  plea  does  deny  the  carelessness,  &c. 

(Eblb,  J. :  If  you,  without  working  improvidently,  destroyed  a 
spring  or  caused  the  surface  to  sink,  that  argument  might  perhaps 
apply :  but  here,  it  is  said,  you  are  shown  to  have  taken  away  all 
the  support,  so  that  the  surface  could  not  but  sink.) 

If  the  declaration  meant  that  the  working  of  the  mine  was  such 
that  the  surface  inevitably  sunk,  the  plea  might  not  be  an  answer : 
the  answer  would  be  a  denial  of  the  fact.  But  the  declaration 
means  merely  that  the  sinking  resulted  in  fact  from  the  working. 
The  possibility  of  damage  does  not  make  the  working  illegal ;  and 
where  is  the  line  to  be  drawn  ?  There  is  a  difference  between  a 
licence  by  law  and  a  licence  by  deed :  a  licence  by  law  would 
not  authorize  all  acts,  within  the  terms  of  the  licence,  producing 

(1)  76  B.  B.  402  (12  Q.  B.  739).  (2)  62  B.  B.  632  (6  M.  &  W.  60). 
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Smabt  damage ;  but  a  licence  given  by  the  owner  of  the  land  to  do  an  act 
MoBTov.  ^^3  probable  result  of  which  is  damage  to  him,  for  which  damage 
he  is  to  be  compensated,  authorizes  the  act  although  it  produces 
the  damage :  and,  in  the  latter  case,  it  is  not  easy  to  limit  the 
probability,  or  to  say  how  near  it  may  approach  to  certainty.  The 
most  convenient,  as  well  as  the  most  natural,  interpretation  of  the 
deed  is  to  construe  it  as  protecting  the  miner  from  liability  provided 
he  pays  treble  for  all  the  damage  he  does.  The  Statute  of  Limita- 
[  Hi  ]  tions  will  then  run  against  the  owner  of  the  ^surface,  not  from  the 
time  of  the  act  done,  but  from  that  of  the  damage  occurring ;  a 
construction  much  to  his  advantage,  in  a  case  like  this.  In 
Humphries  v.  Brogden  (1)  the  question  turned  entirely  upon  the 
common  law  right :  no  licence  by  the  owner  of  the  surface  was  set 
up:  the  defendant  showed  no  right  to  do  any  damage  at  all. 

(Lord  Campbell,  Gh.  J. :  If  the  owner  of  the  surface  has  at 
common  law  a  right  to  the  support,  how  do  you  show  that  the 
easement  has  been  renounced?    Does  the  deed  amount  to  that? 

Crompton,  J. :  Perhaps  it  may  be  said  that  some  interference 
with  the  easement  is  licensed,  as,  for  instance,  the  taking  away  of 
the  soil  immediately  above  the  coal.) 

In  Harris  v.  Ryding  (2)  the  Court  relied  upon  the  circumstance 
that  the  working  appeared  on  the  record  to  be  improper :  though 
certainly  they  do  also  insist  on  the  general  right  of  the  owner  of 
the  surface  to  support. 

(Lord  Campbell,  Ch.  J. :  That  was  the  ratio  decidendi) 

Parke,  B.  undoubtedly  intimates  an  opinion  that  the  compensation 
was  with  reference  to  damage  done  on  the  surface :  the  mention  of 
the  pasture  and  crops,  in  the  compensation  clause  in  that  case, 
might  reasonably  suggest  such  an  interpretation. 

BramweU,  Knowles  and  Unthank,  in  support  of  the  rule  : 

If  the  word  *^  necessary,"  in  the  first  replication,  means  what  was 
necessary  for  doing  what  the  defendant  has  in  fact  done,  the  issue 
on  that  replication  must  clearly  be  found  for  the  defendant.  If, 
however,  it  means  only  what  was  necessary  for  carrying  out  the 
powers  reserved  by  the  deed,  the  question  does  come  to  that  raised 

<1)  76  R  R  402  (12  Q.  B.  739).  (2)  62  R.  B.  632  (5  M.  A  W.  60). 


VOL.  cm.]         1856.    Q.  B.    6  EL.  &  BL.  44—46.  866 

by  the  demurrer  *to  the  plea.     The  issue  on  the  second  replication       smabt 
must  be  found  for  the  defendant :  the  care,  skilfulness,  propriety      mortok. 
and  conformity  with  the  custom  of  the  county  are  not  disputed.  [  *^^  ] 

(Lord  Gampbell,  Gh.  J. :  The  care^  skilfulness  and  propriety  are 
not  disputed,  if  the  defendant  was  entitled  to  take  away  all  the 
supports :  if  he  was  not,  it  is  said  that  the  taking  them  away  was 
inconsistent  with  a  right  mode  of  working.) 

At  all  events,  it  was  shown  that  the  custom  of  the  county  was  so  to 
work  them,  at  the  time  when  the  acts  complained  of  were  done : 
and  that  must  have  been  the  time  to  which  the  deed  looked  :  other- 
wise many  modern  improvements  would  be  incapable  of  adoption. 
If  every  thing  is  to  be  judged  of  by  the  state  of  things  existing  at 
the  time  of  the  deed,  the  owner  of  the  surface  cannot  complain  of 
injury  done  to  buildings  now  existing  where  there  was  no  building 
at  the  time  of  the  deed. 

Watson,  in  reply,  as  to  the  demurrer.    *     ♦    * 

Cur.  adv.  mdt. 

Lord  Campbell,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

We  are  of  opinion  that  upon  the  demurrer  to  the  plea  the 
plaintiffs  are  entitled  to  judgment. 

The  rights  and  obligations  of  parties,  where  the  surface  of  land 
belongs  to  one  owner  and  the  minerals  und6r  it  belong  to  another, 
appear  to  be  well  settled  by  *the  two  cases  of  Harris  v.  Ryding  (l)  [  •46  ] 
and  Humphries  v.  Brogden  (2).  Primd  facie,  the  owner  of  the  sur- 
face is  entitled  to  support  from  the  subjacent  strata :  and,  if  the 
owner  of  the  minerals  works  them,  it  is  his  duty  to  leave  sufficient 
support  for  the  surface  in  its  natural  state.  But  the  primd  facie 
rights  and  obligations  of  the  owner  of  the  surface  and  of  the 
minerals  may  be  varied  by  the  production  of  title  deeds,  or  by  other 
evidence.  Upon  the  present  record,  we  are  to  assume  that  the 
rights  and  obligations  of  the  plaintiffs  and  of  the  defendant,  which 
would  exist  as  of  common  right,  are  only  varied  by  the  deed  of 
29th  December,  1671,  severing  the  surface  from  the  minerals, 
and  making  of  them  two  separate  tenements,  to  be  thereafter  held 
under  separate  titles.  The  declaration,  claiming  a  right  to  support 
for  the  surface  from  the  minerals,  alleges  that  the  defendant 
improperly  worked  the  minerals  "  without  leaving  any  proper  or 
(1)  62  E.  R.  632  (6  M,  &  W.  60).  (2)  76  R  B.  402  (12  Q.  B.  739). 
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Smabt       sufficient  support  in  that  behalf/'  whereby  the  surface,  and  the 
MoBTON.      houses  upon  it,  "  subsided,  cracked,  swagged  and  gave  way."     The 
plea,  confessing  that  the  defendant  did  work  the  minerals  without 
leaving  such  support,  and  that  thereby  the  alleged  consequence 
took  place,  justifies  under  the  reservation  and  the  powers  to  be 
found  in  the  deed.    On  the  execution  of  the  deed,  the  surface 
passing  to  Ralph  Carr,  the  minerals  remained  in  Bir  Ralph  Cole : 
but  the  simple  reservation  of  the  minerals  would  not  deprive  the 
grantee  of  the  surface  of  the  right  to  support  from  the  minerals : 
and  the  defendant  must  rely  upon  the  special  powers  reserved  as  to 
the  working  of  the  minerals.    Upon  the  severance  of  the  surface 
[  *47  ]       and  the  minerals,  a  deed  might  be  framed  ^empowering  the  owner 
of  the  minerals  to  remove  the  whole  of  them  without  leaving  a 
support  for  the  surface ;  compensation  being  made  to  the  owner  of 
the  surface  for  the  damage  thereby  occasioned  to  his  tenement. 
But  we  consider  Harris  v.  Eyding  (i)  an  express  authority  to  show 
that  the  deed  of  1671  is  not  so  framed.    We  have  compared  it  with 
the  deed  in  Harris  v.  Ryding  (1),  as  set  out  in  the  report  of  the 
case,  and  with  a  full  copy  of  that  deed  which  has  been  furnished  to 
us  :  and,  for  this  purpose,  we  can  discover  no  substantial  difiierence 
between  them.    It  may  be  contended  that  the  powers  here  reserved 
of  working  and  winning  the  coals  are  not  confined  to  such  as  are  to 
be  exercised  on  the  surface :  but,  wherever  exercised,  they  are  per- 
fectly consistent  with  the  exercise  of  them  being  subject  to  the 
implied  right  of  the  owner  of  the  surface  to  support  from  the 
minerals.    If  the  owner  of  a  house  were  to  convey  it  to  another  by 
deed  reserving  a  lower  story  to  himself,  whatever  powers  he  reserved 
for  the  enjoyment  of  this  story,  unless  the  right  of  support  is 
renounced  by  the  grantee  of  the  superior  stories,  these  powers 
must  be  considered  as  only  meant  to  be  exercised  subject  to  this 
right  being  respected.    Compensation  was  stipulated  in  Harris  v. 
Ryding  (i)  for  any  damage  done  under  the  licence :  and  the  mere 
amount  of  compensation  cannot  vary  the  construction  of  the  licence. 
The  right  to  compensation  may  well  be  contemplated  as  extending 
only  to  injuries  which  may  arise  from  mining,  the  mining  being 
carried  on  in  such  a  manner  as  that  the  surface  is  still  left  to  enjoy 
r  •^s  ]       a  sufficient  support.    Without  further  comment,  we  give  *judgment 
on  the  demurrer  for  the  plaintiffs :  and  we  are  glad  to  be  informed 
that  the  case  is  immediately  to  be  removed  into  a  court  of  error, 
where  all  the  authorities  upon  the  subject  may  be  reviewed. 
(1)  52  E.  B.  632  (6  M.  &  W.  GO). 
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We  are  likewise  of  opinion  that  the  verdict  entered  for  the  Smabt 
plaintiffs  on  the  first  and  second  replications  ought  to  stand.  We  mobton. 
think  that  the  acts  complained  of,  which  caused  the  subsidence  of 
the  surface,  were  not  "  necessary  for  the  working,  sinking,  digging 
and  winning  the  said  mines,"  although  necessary  for  the  complete 
removal  of  all  the  minerals  reserved.  We  likewise  think  that,  upon 
the  admission  and  the  evidence  given  at  the  trial,  the  acts  com- 
plained [of]  were  not  done  "carefully,  skilfully  or  properly,  or 
according  to  the  course  and  practice  of  mining,"  as  alleged.  We 
cannot  say  that  the  evidence  is  sufficient  to  prove  a  course  and  prac- 
tice, where  the  surface  with  houses  upon  it  belongs  to  one  owner  and 
the  strata  of  coal  to  another,  for  the  owner  of  the  coal  to  remove  the 
whole  of  the  coal  so  as  to  make  the  surface  swag  and  the  houses 
to  tumble  down.  Besides,  we  think,  in  accordance  with  the  opinion 
of  Pabkb,  B.  in  Harris  v.  Ryding  (1),  that  the  course  and  practice 
alleged  must  be  taken  to  be  the  course  and  practice  used  and 
approved  of  in  the  county  of  Durham  at  the  time  of  the  reservation. 
But,  according  to  the  course  and  practice  of  mining  in  this  county 
till  1810,  ribs  of  coal  were  left  to  support  the  surface. 

The  same  observations  apply  to  the  issue  on  the  new  assignment, 
the  finding  as  to  which  was  properly  admitted  by  Mr.  Knowles^  in 
his  argument,  to  depend  on  the  construction  to  be  put  on  the  deed. 
The  new  ^assignment  is  in  respect  of  acts  done  in  excess  of  the  [  *49  ] 
alleged  rights,  and  on  other  and  different  occasions,  and  for  other 
and  different  purposes,  and  in  other  and  different  ways,  than  those 
mentioned  in  the  plea :  that  is,  in  effect,  for  acts  done  without  such 
necessity  as  mentioned  in  the  plea,  and  not  according  to  the  course 
of  good  mining.  As  we  held  that  the  acts  were  not  necessary  for 
the  purposes  allowed  by  the  deed,  nor  according  to  the  course  of 
good  mining  referred  to  in  the  deed,  the  finding  on  the  issue  on  the 
new  assignment  will  also  be  entered  for  the  plaintiff. 

Judgment  far  the  plaintiffs  an  the  demurrer;  and  rule 
discharged. 

(1)  52  B.  B.  632  (5  M.  ft  W.  60). 
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1866.  KEG.   V.   WOOD. 

June\        (5  El.  &  BL  49—59  ;  8.  C.  3  C.  L.  R.  1134 ;  nom.  Reg,  v.  Rote,  24  L.  J.  M.  G. 
*  130;  1  Jur.  N.  S.  802 ;  19  J.  P.  676.) 

^  *^  ^  Under  the  Public  Health  Act,  1848  (11  &  12  Vict,  a  63)  (1),  local  boards 

of  health  have  no  general  power  to  make  bye-laws  for  carrying  out  the  pur- 
poses of  the  Act,  but  only  such  bye-laws  as  are  authorized  by  section  55  (2). 

A  bye-law  that  *'  all  occupiers  of  any  premises  within  the  district  shall 
properly  clean  and  remove  all  snow,  or  other  obstructions,  from  the 
footpath  and  channel  opposite  their  respective  premises,  before  nine  of  the 
clock  in  the  forenoon  of  each  day,"  is  bad  (3). 

An  information  having  been  laid  against  an  occupier,  under  this  bye-law, 
and  it  being  proved  that  the  occupier  had  neglected  to  remove  snow,  it  was 
objected  that  the  bye-law  was  bad :  but  the  justice  held  that,  inasmuch 
as  it  had  been  allowed  by  the  Secretary  of  State,  under  sect.  115  (4),  he 
could  not  entertain  the  objection :  and  he  convicted  the  occupier. 

The  CoTJBT  quashed  the  conviction  on  certiorari,  though  sect.  137  (5) 
enacts  that  no  proceeding  touching  the  conviction  of  any  offender  against 
the  Act  be  removeable  by  certiorari;  holding  that  the  justice  had  acted 
without  jurisdiction. 

Qucere,  by  Lord  Campbell,  Ch.  J.,  whether,  if  the  justice  had  heard  the 
objection  and  decided  against  it,  he  would  have  acted  without  jurisdiction 
so  that  the  conviction  might  have  been  quashed :  sembU,  by  Cbomfton,  J., 
that  he  would. 

Phipson,  on  an  earlier  day  in  this  Term,  obtained  a  rule  nid  for  a 
certiorari  to  remove  the  conviction  of  Mary  Wood,  after  mentioned. 

It  appeared  by  affidavit  that  the  local  board  of  health  of  Borslem, 
[  *50  ]  Staffordshire,  established  under  the  ^Public  Health  Act,  1848  (11 
&  12  Vict.  c.  68)  (i),  passed  a  bye-law  in  the  words  following :  "  All 
occupiers  of  any  premises  within  the  district  shall  properly  cleanse 
and  remove  all  snow,  or  other  obstructions,  from  the  footpath  and 
channel  opposite  their  respective  premises,  before  nine  of  the  clock 
in  the  forenoon  of  each  day." 

Mary  Wood,  widow,  the  occupier  of  a  mansion  house  and  grounds 
surrounding  the  same,  within  the  Burslem  district,  was  summoned 
on  the  information  of  Thomas  Povey,  inspector  of  nuisances  to  the 
board,  for  breach  of  this  bye-law.  On  the  return  of  the  summons, 
her  attorney  admitted  the  breach  of  the  bye-law,  by  Mrs.  Wood 
having  neglected  to  clear  some  snow  from  the  footpath  and  channel 
opposite  to  her  house.  No  other  obstruction  was  complained  of. 
Mrs.  Wood's  attorney  contended  that  the  bye-law  was  illegal.  The 
magistrate,  Thomas  Bailey  Bose,  Esq.,  declined  entering  into  this 
question,  stating  that,  as  the  bye-law  had  been  allowed,  it  was  his 

(1)  Bepealed,  38  &  39  Vict  c.  55,  (4)  Confirmation  by  the  Local 
8.  343.                                                         Qovemment  Board  is  now  required : 

(2)  See  now  38  &  39  Vict.  c.  55,      Ibid.  s.  184. 

.  182.  (5)  lUd,  s.  262. 

(3)  Ibid.  8.  44. 
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duty  to  carry  it  into  effect :   and  he  accordingly  convicted  Mrs.        Bbo. 
Wood.     The  conviction  was  as  follows.  Wood. 

"  County  of  Stafford,  to  wit.  Be  it  remembered  that,  on  the  18th 
day  of  February,  in  the  year  of  our  Lord  1855,  Mary  Wood  is 
convicted  before  me,  Thomas  Bailey  Bose,  Esquire  (a  stipendiary 
magistrate  sitting  at  a  police  court  appointed  in  that  behalf,  and 
one  of  her  Majesty's  justices  of  the  peace  in  and  for  the  county  of 
Stafford),  of  having,  on  the  27th  day  of  January,  in  the  year  afore- 
said, unlawfully  neglected  properly  to  clean  and  to  remove  all  snow 
and  other  obstructions  from  the  footpath  and  the  channel  opposite 
to  certain  premises,  of  which  she  was  the  occupier,  situate  at 
Brownhills  in  the  parish  of  Burslem,  in  the  said  county,  and  within 
the  district  of  the  Burslem  Local  Board  of  Health,  ^before  the  hour  [  *^i  ] 
of  9  of  the  clock  in  the  forenoon  of  the  said  27th  day  of  January,  as 
required  by  the  bye-laws  of  the  said  board,  duly  made  and  allowed 
in  pursuance  of  the  statute  in  such  case  made  and  provided :  contrary 
to  the  Public  Health  Act.  And  I,  the  said  justice,  do  adjudge  that 
the  said  Mary  Wood  hath  forfeited,  for  her  said  offence,  the  sum  of 
one  shilling,  and  that  she  do  pay  to  Thomas  Fovey  the  further  sum 
of  eight  shillings  as  and  for  his  costs  in  this  behalf." 

P.  M*Mahon  now  showed  cause : 

There  is  a  preliminary  objection  to  this  rule.  Sect.  187  (l)  of  the 
Public  Health  Act,  1848  (11  &  12  Vict.  c.  68),  enacts  :  "That  no 
rate,  nor  any  proceeding  to  be  had  touching  the  conviction  of  any 
offender  against  this  Act,  nor  any  order,  award,  or  other  matter  or 
thing  whatsoever  made,  done,  or  transacted  in  or  relating  to  the 
execution  of  this  Act,  shall  be  vacated,  quashed,  or  set  aside  for 
want  of  form,  or  be  removed  or  removable  by  certiorari  or  other  writ 
or  process  whatsoever  in  any  of  the  superior  Courts."  Now  this  is 
a  proceeding  touching  the  conviction  of  an  offender  against  the  Act, 
the  bye-law  being  made  professedly  in  pursuance  of  sect.  55,  and 
confirmed  under  sect.  115.  It  may  be  that  the  confirmation  alone 
would  not  suffice  to  give  validity  to  a  bye-law  which  was  beyond  the 
scope  of  the  Act.  That,  however,  does  not  show  that  the  convic- 
tion can  be  quashed.  The  magistrate  is  bound  to  act  on  the  bye- 
law  as  he  finds  it ;  he  has  no  discretion  as  to  such  an  exercise 
of  his  authority :  Macdougall  v.  Paterson  (2).  The  proper  way  of 
raising  the  question  would  be  by  an  ^action  of  trespass  against  the  [  *52  J 
magistrate. 

(1)  Ante,  p.  358,  note  (6).  (2)  87  R  IL  769  (11  C.  B.  755). 
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Beg.  (Erle,  J. :    Such  an  action,  if  the  proceeding  were  within  the 

Wood.  magistrate's  jurisdiction,  would  not  lie,  by  stat.  11  &  12  Vict.  c.  44, 
8. 1.  If  it  did  lie,  that  would  not  show  that  this  conviction  could 
not  be  quashed.) 

This  is  not,  at  any  rate,  the  ordinary  or  the  most  convenient  mode 
of  questioning  a  bye-law.  The  question  in  Beg.  v.  Edmonds  (l) 
seems  to  have  been  so  raised  by  consent. 

(Lord  Campbell,  Ch.  J. :  We  should  undoubtedly  have  quashed 
the  conviction  in  that  case  if  we  had  thought  the  bye-law  bad.) 

Except  in  the  case  of  the  city  of  London,  a  bye-law  cannot  be 
objected  to  upon  a  return  to  a  habeas  corpus    Ballard  v.  Bennet  (2), 

(Grompton,  J. :  That  was  not  the  case  of  a  conviction :  the  attempt 
was  to  remove  an  action,  brought  in  the  court  of  pleas  of  a  city, 
upon  a  bye-law.) 

Next,  the  bye-law  is  good.  The  power  to  make  such  a  bye-law  would 
arise,  even  without  the  express  provision  in  sect.  55,  from  the  general 
enactments  of  the  statute.  *  *  The  local  board,  for  the  promotion 
of  the  public  health,  are  entrusted  with  large  powers ;  for  instance, 
under  sect.  117,  they  are  the  surveyor  of  the  highways ;  and,  as 
such,  they  would  have  the  power  which,  under  stat.  5  &  6  Will.  IV. 
c.  50,  s.  26,  the  surveyor  of  the  highways  has  to  cause  snow  to  be 
removed.  To  such  functions  a  general  power  to  make  bye-laws  is 
[  ♦ss  J  incident  upon  *common  law  principles.  [He  then  cited  sect.  55  of 
the  Public  Health  Act,  1848  (3),  and  proceeded  :]  The  word  "  filth  " 
may  comprehend  snow. 

(Erle,  J. :  By  the  provisions  which  follow,  it  seems  that  "filth  " 
is  considered  a  commodity  of  value :  it  is  to  be  deposited  in  proper 
situations,  and  sold :  you  could  not  take  snow  to  a  dust-bin  and 
sell  it  to  the  scavenger.) 

The  snow  may  become  filth. 

(Erlb,  J. :  The  bye-law  is  not  limited  to  such  snow.) 

It  is  at  any  rate  rubbish.  The  general  powers  are  suflScient  to 
entitle  the  board  to  remove  what  is  likely  to  become  filth.    *    *    * 

(1)  99  R.  R.  856  (4  El.  &  Bl.  993).  (3)  Ante,  p.  358,  note  (2). 

(2)  2  Burr.  775. 
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(LoBD  Campbell,  Gh.  J. :  This  is  not  a  question  as  to  the  powers  Beo. 
of  a  corporation :  The  local  board  is  created  by  the  provisional  wood. 
order  of  the  General  Board,  when  confirmed,  under  sect.  10.)  [  54  ] 

The  statute  may  be  considered  as  analogous  to  a  charter. 

(WiOHTMAN,  J. :  Does  it  give  a  general  power  to  bind  strangers  ?) 

In  Bosworthy.  Heame  (1)  it  was  held  that  the  corporation  of  London 
might  make  a  bye-law  restraining  the  use  of  carts  in  the  city. 

Phipson  (with  whom  was  T.  Jones),  contra,  [was  stopped  by 
the  Coubt]  . 

LoBD  Campbell,  Ch.  J. : 

If  the  justice  had  heard  the  argument  against  the  validity  of 
the  bye-law,  a  difficulty  might  perhaps  have  arisen.  But  he 
did  not  do  so ;  he  held  himself  bound  to  act  upon  the  bye-law 
whether  or  not  it  was  ultra  vires  of  the  local  board  to  make  such 
a  bye-law,  inasmuch  as  it  had  been  allowed  under  ♦sect.  115  (2).  [  *55] 
We  think  that,  if  the  local  board  exceeded  their  powers  in 
making  the  bye-law,  the  justice  exceeded  his  power  in  convict- 
ing, and  that  a  certiorari  may  go,  it  being  open  to  us  to  inquire 
as  to  the  validity  of  the  bye-law.  It  would  be  monstrous  to  say 
that  the  allowance  by  the  Secretary  of  State  precludes  such 
an  inquiry.  No  power  is  given  to  him  to  legislate ;  he  can  only 
confer  authority  on  a  bye-law  made  conformably  to  the  statute. 
Mr.  M^Mahon's  argument  cannot  be  supported.  Without  referring 
to  old  cases  for  the  purpose  of  seeing  what  is  within  the  general 
power  of  municipal  corporations,  it  is  enough  to  say  that  this  board 
had  no  power  beyond  what  Parliament  had  given  to  it.  Had  it 
then,  under  sect.  55  (s),  the  power  to  make  this  bye-law  ?  That 
section  gives  power  only  to  make  bye-laws  for  removal,  by  the 
occupier,  of  "all  dust,  ashes,  rubbish,  filth,  manure,  dung  and 
soil."  It  might  possibly  have  been  advisable  to  extend  the  power 
to  the  case  of  all  snow ;  but  that  is  not  done :  the  words  of  the 
section  cannot,  by  any  strain  of  construction,  be  extended  to 
untrodden  and  unsunned  snow,  which  is  proverbially  pure :  but  the 
bye-law  will  apply  to  all  snow,  however  pure.  The  words  of  the 
section  apply  to  things  in  the  nature  of  manure,  which  may  be 

(1)  2  Str.  1085.  (3)  Ante,  p.  358,  note  (2). 

(2)  Ante,  p.  358,  note  (4). 
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Beg.        collected  and  become  valuable,  and  be  disposed  of  to  the  scavenger, 
WwD.       w^o  wUl  probably  pay  for  them.     The  bye-law  therefore  is  in  excess 
of  the  authority  given  by  the  statute ;  and  the  magistrate  has  acted 
without  jurisdiction :  the  certiorari  therefore  must  go. 

WlOHTMAN,  J. : 

The  bye-law  is  in  excess  of  the  authority  given :  snow  is  not]within 
[  *56  ]       any  of  the  terms  of  *sect.  55 :   and  the  bye-law  speaks  of  snow 
simpliciter.    Snow  might  become  filth  in  time ;  but  the  bye-law  is 
not  limited  to  such  a  case. 

Eble,  J. : 

It  is  clear  that,  though  the  certiorari  is  taken  away,  there  is  an 
exception  in  the  case  where  there  is  no  jurisdiction.  The  question 
therefore  is  whether  the  bye-law  is  good.  Have  the  board,  under 
sect.  55,  any  authority  to  remove  all  snow?  According  to  my 
opinion,  they  have  not ;  their  power,  as  has  been  clearly  pointed 
out  by  my  Lord,  is  confined  to  things  in  the  nature  of  manure. 
As  to  the  general  argument  from  expediency,  it  would,  in  my 
opinion,  have  been  expedient  to  give  a  general  power  to  remove 
snow :  but  it  is  not  done.  With  respect  to  the  jurisdiction  of  the 
magistrate,  the  case  of  Reg.  v.  Bolton  (i)  lays  down  the  proper  test. 
If  the  magistrate  had  no  power  to  enter  into  the  inquiry,  we  can 
correct  what  has  been  done.  But,  had  the  bye-law  been  confined  to 
''filth,''  and  the  magistrate  had  decided  that  snow  was  filth,  we 
must,  I  think,  have  held  the  conviction  good. 

Cbompton,  J. : 

I  think  the  bye-law  bad.  The  board  had  no  such  general  power, 
as  has  been  contended  for,  to  make  bye-laws  affecting  strangers : 
they  could  not  make  bye-laws  to  carry  out  the  general  powers  of  the 
Act,  but  only  the  special  powers.  Then,  the  bye-law  being  bad,  we 
are  to  look  at  the  circumstances  under  which  the  conviction  took 
place.  It  is  argued  that  the  certiorari  is  taken  away.  I  do  not 
[  ♦s?  ]  Bay  that,  wherever  ♦the  justice  decides  contrary  to  law,  we  can 
correct  the  decision :  but  here  I  am  much  inclined  to  say  that  the 
justice  had  no  jurisdiction  to  inquire  whether  the  bye-law  was  good 
or  bad  :  and  it  is  a  question  in  my  mind  whether,  if  the  justice  had 
decided  that  it  was  good,  we  could  not  have  corrected  it :  I  rather 
think  we  could.    But  clearly  that  did  not  take  place  here.    The 

(1)  55  E.  B.  209  (1  Q.  B.  66). 
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justice  aBsumed  that  he  was  bound  by  the  bye-law  because  it  had        Beo. 
been  confirmed  by  the  Secretary  of  State.    That  was  a  mistake :       wood. 
that  could  not  give  validity  to  the  bye-law  if  the  board  had  exceeded 
their  jurisdiction. 

RtUe  absolute. 

The  conviction  having  been  brought  up,  T,  Jones,  in  Trinity 
Term,  1855,  obtained  a  rule  nisi  for  quashing  it.    In  the  same  Term, 

Pashley  showed  cause  :  •^"'^  ®- 

The  bye-law  being,  as  must  be  assumed,  bad,  the  question  still  is 
whether  the  magistrate  has  not  erred  in  the  exercise  of  his  juris- 
diction. If  he  had  no  jurisdiction  to  inquire  into  the  information, 
the  certiorari  is  not  taken  away ;  if  he  had,  sect.  187  (1)  prevents  the 
conviction  from  being  quashed  on  certiorari, 

(Lord  Campbell,  Gh.  J. :  The  magistrate  did  not  decide  wrongly : 
he  held  that  he  was  bound  by  the  bye-law,  good  or  bad. 

Cbompton,  J. :  Our  decision  was  that  he  had  abstained  from 
deciding.) 

It  comes  to  the  same  thing,  whether  the  magistrate  erroneously 

held  the  bye-law  to  be  good,  or  erroneously  held  *that  he  could  not       [  *^  ] 

enter  into  the  question. 

(Lord  Campbell,  Ch.  J. :  Could  he  hear  at  all,  except  in  the  case 
of  a  valid  bye-law  ?) 

The  question  whether  the  bye-law  was  valid  or  not  is  one  of  law. 
At  any  rate,  this  is  a  very  inconvenient  mode  of  discussing  the 
validity :  Ballard  v.  Bennet  (2). 

(Crompton,  J. :  There  the  Court  said  that  there  was  a  settled 
course  for  discussing  the  question  solemnly :  what  is  the  course 
which  you  say  should  have  been  adopted  here  ? 

Coleridge,  J. :  Do  you  say  that  the  party  convicted  should  bring 
an  action  ? 

Lord  Campbell,  Ch.  J. :  That  could  not  be  done  until  the  convic- 
tion was  quashed,  stat.  11  &  12  Vict.  c.  44,  s.  2,  if  the  complaint 
was  only  want  of  jurisdiction.) 

(I)  Ante,  p.  368,  note  (6).  (2)  2  Burr.  775. 
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Reg.        An  action  might  lie  against  the  party  enforcing  the  order;  and  then 
Wood.       the  question  would  have  been  raised  upon  demurrer  to  a  justifica- 
tion under  the  bye-law. 

(Gbompton,  J. :  If  there  had  been  no  clause  prohibiting  the 
certiorari,  we  should  have  been  bound  to  quash.) 

If  the  conviction  was  within  the  jurisdiction,  the  certiorari  is  taken 
away :  if  the  conviction  is  not  within  the  jurisdiction,  it  is  merely 
void,  and  need  not  be  quashed:  Reg.  v.  The  Site  field  Railway 
Company  (1),  Reg,  v.  The  Bristol  and  Exeter  Railway  Company  (2). 
Further,  the  conviction  here  is  for  neglecting  to  remove  "other 
obstructions,"  as  well  as  "  snow  "  :  as  to  the  other  obstructions,  the 
bye-law  may  be  supported. 

(Erlb,  J. :  The  board  may  perhaps  themselves  remove  obstruc- 
tions :  but  they  have  not  power  to  make  a  bye-law  save  in  the  cases 
[  *59  ]       mentioned  in  sect.  55 :  the  two  powers  are  not  *commensurate.) 

That  is  so,  unless  there  is  a  general  power,  upon  common  law 
principles,  to  make  bye-laws. 

Phipson,  contra,  was  not  called  upon. 

Lord  Campbell,  Ch.  J. : 

The  bye-law  has  been  twice  copiously  discussed :  first,  when  the 
rule  nisi  for  the  certiorari  was  granted;  secondly,  when  it  was 
made  absolute.  We  had  no  doubt  of  its  invalidity.  As  to  the  clause 
taking  away  the  certiorari,  we  came  to  the  conclusion  that  the 
justice  had  declined  jurisdiction,  and  therefore  had  not  properly 
exercised  it. 

Coleridge,  Erle  and  Crompton,  JJ.  concurred. 

RtUe  absolute. 

(1)  62  E.  E.  310  (11  Ad.  &  El.  194).      (2)  52  E.  E.  314  (11  Ad.  &  EL  202). 
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BAYNARD  v.  SIMMONS.  1855. 

(5  El.  &  Bl.  59—64 ;  S.  C.  24  L.  J.  a  B.  253 ;  1  Jur.  N.  S.  657.)  ''^^' 

An  executor  of  a  judgment  creditor  is  not  entitled,  under  sect.  61  of  the         [  ^^  ] 
Common  Law  Procedure  Act,  1854  (1),  to  attach  a  debt  due  to  the  judgment 
.   debtor  before  he  has  made  himself  a  party  to  the  judgment. 

John  Batnard,  the  plaintiff  in  this  case,  had  recovered  judgment 
against  the  defendant  for  7152. 11«.  for  debt  and  interest,  and  10/.  Is. 
for  costs.  By  a  levy  which  took  place  under  a  fi.  fa.  (issued  in 
January,  1848),  and  a  sale  of  certain  mine  shares,  the  sum  due  was 
reduced  to  518Z.  Ss.  9d.,  and  interest  on  477/.  5^.  9d.  from  19th 
May,  1852.  The  plaintiff  died  on  24th  November,  1850,  having,  by 
his  will,  appointed  William  Baynard  his  sole  executor.  William 
Baynard  *obtained  an  order  from  Aldbrson,  B.,  dated  15th  February  [  *60  ] 
1855,  directed  to  the  mayor,  aldermen  and  burgesses  of  the  borough 
of  Truro  in  the  county  of  Cornwall,  "  that  all  debts  due  and  owing, 
or  accruing  due,  from  the  above  named  garnishees,  be  attached 
to  answer  the  judgment "  &c.,  and,  further,  that  the  above  named 
garnishees  should,  on  27th  February,  show  cause  at  chambers. why 
they  should  not  pay  the  judgment  creditor  the  debt  due  from  them 
to  the  judgment  debtor,  or  so  much  thereof  as  might  be  sufficient 
to  satisfy  the  judgment  debt.  The  summons  was  obtained  on 
affidavit  that  the  corporation  was  indebted  to  the  defendant. 

The  summons  was  attended  on  27th  February,  before  Wight- 
man,  J. ;  when,  on  behalf  of  the  corporation,  it  was  contended  that, 
as  appeared  by  affidavit,  no  debt  was  justly  due  from  the  corpora- 
tion to  the  defendant ;  and,  further,  that  the  alleged  debt  had  been 
assigned  over  by  the  judgment  debtor  to  one  Abraham  Cook,  of 
which  assignment  the  corporation  had  notice;  and,  further,  that 
the  executor  was  not  entitled  to  attach  the  debt  without  making 
himself  a  party  to  the  judgment.  The  learned  Judge  directed  that 
the  case  should  be  mentioned  in  full  Court. 

Maynard  now  moved  that  the  order  for  the  attachment  should 
be  discharged.     *     *     ♦ 

Montague  Smith  and  C.  Milward  showed  cause  in  the  first        [  ^^  1 
instance.    *     ♦    ♦ 

LoBD  Campbell,  Ch.  J. :  [  62  ] 

There  is  no  reasonable  difficulty  in  this  case.    The  enactment  in 
sect.  61  of  the  Common  Law  Procedure  Act,  1854  (^),  contains  a 
(1)  See  now  B.  S.  C.  Order  XLV.  r.  1. 
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Batnasd  useful  extension  of  the  remedies  of  the  judgment  creditor :  but  we 
siMMOKs.  must  not  go  beyond  what  the  Legislature  has  said.  By  stat.  1  &2 
Vict.  c.  110,  s.  12,  the  sheriff,  under  a^./a.,  may  take  money,  bills, 
bonds,  ftc.,  a  great  extension  of  the  remedy;  and  the  Common 
Law  Procedure  Act,  1854,  carries  the  extension  still  further,  by 
enabling  the  judgment  creditor  to  obtain  the  debt  owing  from  a 
third  person  to  the  judgment  debtor.  Still  this  is  in  the  nature  of 
execution ;  and  the  proceeding  must  be  governed  by  the  enactment. 
It  is  not  disputed  that  the  executor  is  unable  to  have  execution 
on  the  judgment  of  his  testator  until  he  has  made  himself  party  to 
the  judgment :  and  this  he  is  enabled  to  do  with  greater  facility  by 
the  provisions  in  sect.  129  of  the  Common  Law  Procedure  Act, 
1852.  Can  he  then,  under  sect.  61  of  the  Common  Law  Procedure 
Act,  1854,  be  called  a  judgment  creditor  till  he  has  made  himself 
a  party.  The  testator  was  the  judgment  creditor,  described  in 
sect.  60,  to  which  the  following  sections  refer :  the  executor  has  not 
entitled  himself  to  this  remedy.  I  would  by  no  means  give  a  forced 
construction  to  enactments  against  garnishees:  that  would  often 
[  *63  ]       *lead  to  molestation  of  third  parties  without  much  benefit  to  any  one. 

WlOHTMAN,   J.: 

I  thought  it  expedient  to  refer  this  question  to  the  full  Court, 
though  I  had  no  great  doubt  upon  it.  It  seems  to  me  that  the 
remedy  given  to  the  judgment  creditor  is  here  extended.  Btat. 
1  &  2  Vict.  c.  110,  did  not  allow  a  judgment  creditor  any  remedy 
upon  debts  due  to  the  judgment  debtor.  This  section  of  the 
Common  Law  Procedure  Act,  1854,  extends  the  remedy  to  those 
debts,  and  is  in  analogy  with  the  previous  statute  :  the  executor  is 
in  the  same  position  as  before,  with  respect  to  the  judgment,  and 
must  make  himself  party  to  it ;  for  which  he  has  great  facilities  by 
sect.  129  of  the  Common  Law  Procedure  Act,  1852. 

Eble,  J.  concurred. 

Crompton,  J. : 

I  am  of  the  same  opinion.  I  do  not  wish  to  say  any  thing 
binding  myself  as  to  the  exact  nature  of  the  proceeding,  whether  it 
is  precisely  the  same  thing  as  an  execution,  still  less  as  to  what 
Mr.  Maynard  has  suggested  respecting  an  equitable  assignment  of 
the  debt.  It  might  be  a  nice  question,  whether  we  could  go  into 
equitable  considerations  :  Westohy  v.  Day  (l)  does  not  decide  this ; 
(1)  96  E.  B.  713  (2  El.  &  Bl.  605). 
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for  there  the  question  was  on  the  costom  of  London.  It  might  be 
very  difficult  to  decide  on  nice  equities,  especially  at  chambers. 
But  I  have  no  doubt  that  this  party  is  not  within  sect.  61  of  *the 
Common  Law  Procedure  Act,  1854.  That  section  binds  debts  due 
to  the  judgment  debtor  in  favour  of  the  judgment  creditor  :  but  the 
executor  here  has  not  put  himself  in  the  situation  of  a  judgment 
creditor :  and  to  hold  that  he  is  entitled  to  the  remedy  would  have  the 
effect  of  putting  the  garnishee  to  make  more  than  the  usual  inquiries. 

Rule  ahsolute. 


Batkard 

V, 

SiMMOKS. 

[•64] 


HOLMES  V.  TUTTON  (i). 


(5  El.  &  BL  65—83  ;  S.  C.  24  L.  J.  Q.  B.  346  ;  1  Jur.  N.  S.  975 ;  25  L.  T.  0.  S.  177.)        ^^ 


A  judgment  creditor,  H.,  having  by  leave  of  a  Judge  proceeded  against 
a  garnishee,  under  sect.  64  of  the  Common  Law  Procedure  Act,  1854  (2),  a 
case  was  stated  for  the  Court  disclosing  the  following  facts. 

Garnishee  was  an  auctioneer.  P.  sent  him  goods  for  sale  for  ready 
money,  not  to  be  removed  imtil  payment.  The  auctioneer  sold  them  on 
those  terms,  stated  in  the  conditions  of  sale,  and  received  part  of  the  price 
from  some  of  the  purchasers :  but  H.,  who  had  purchased  part,  took  them 
away  without  payment,  and  without  the  consent  of  the  auctioneer  or  of  P. 
H.  refused  to  pay,  offering  to  set  off  a  debt  due  to  him  from  P. ;  this  was 
declined.  H.  having  obtained  judgment  against  P.,  obtained  an  order  to 
attach  the  price  of  the  goods  remaining  in  the  auctioneer's  hands  under  the 
Common  Law  Procedure  Act,  1854,  sect.  61  (2),  which  was  served  on  the 
garnishee.  On  the  same  day,  but  after  the  service,  P.  became  bankrupt. 
His  assignees  claimed  the  money  from  the  garnishee,  and  also  demanded 
payment  from  H.  of  the  price  of  the  goods  taken  away  by  him. 

Held :  that  the  effect  of  seci  62  (2)  was  that  the  service  bound  the  debt 
so  as  to  render  the  judgment  creditor  a  creditor  having  security  for  his 
debt,  within  sect  184  of  the  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13 
Yict.  c.  106)  (3),  but  did  not  give  a  lien,  so  as  to  bring  him  within  the 
exception  in  that  section ;  and,  consequently,  that  the  judgment  creditor 
could  not  prevail  against  the  assignees. 

Held,  also,  that,  if  the  auctioneer  should  sue  H.  in  his  own  name  ex  con- 
tractu ior  the  goods  sold,  H.  would  have  a  defence  by  a  plea  in  the  nature  of 
set-off ,  or  at  least  by  way  of  equitable  defence.  Or,  if  the  assignees  sued  on 
the  contract,  he  would  have  a  defence  by  way  of  mutual  credit.  But  that 
the  assignees  might  recover  in  trover,  to  which  H.  would  have  no  defence. 

Thb  following  case  was  stated  for  the  opinion  of  this  Court  by  order 
of  a  Judge,  pursuant  to  the  Common  Law  Procedure  Act,  1852. 


(1)  Considered,  Emanuel  v.  Bridger 
(1874)  L.  B.  9  a  B.  286,  289,  43  L.  J. 
Q.  B.  96,  30  L.  T.  195.  Followed,  Ex 
parte  Joeelyne,  In  re  WaU  (1878)  8  Oh. 
D.  327,  330,  47  L.  J.  Bky.  91,  38  L.  T. 
661.  Cited,  PToodv.  Dunn  (1865— 1866) 
L.  E.  1  Q.  B.  77,  81,  L.  B.  2  Q.  B.  73, 
81,  36  L.  J.  Q.  B.  27,  15  L.  T.  411; 
Ex  parte  Banner,  In  re  Key  worth  (1874) 


L.  B.  9  Ch.  381,  n. ;  Lowe  v.  Blakemare 
(1875)  L.  E.  10  Q.  B.  486, 487, 44  L.  J. 
Q.  B.  156,  33  L.  T.  473;  Stevens  v. 
Phelipe  (1875)  L.  R.  10  Oh.  417,  421, 
44  L.  J.  Oh.  689. 

(2)  See  now  R  S.  C,  Order  XLV. 

(3)  See  now  Bankruptcy  Act,  1883 
(46  &  47  Vict,  c  62),  s.  45  (2). 


1855. 
Mayl. 


[65] 
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Holmes  Simeon  Pitman,  builder,  was  indebted  to  the  plaintiflb  in  this 

TuTTON.  action  in  the  som  of  141Z.  16s.  6d.  for  goods  sold  and  delivered, 
[  ^  ]  money  advanced,  also  upon  his  acceptance  and  for  interest  thereon. 
Pitman  advertised  his  goods  to  be  sold  by  auction  by  Charles 
Tutton  (an  auctioneer  and  the  defendant  in  this  action)  on  the  9th 
day  of  October,  1854.  The  goods  were  accordingly  sold  by  auction 
by  the  defendant  in  lots  on  the  premises  occupied  by  Pitman,  and 
on  behalf  of  Pitman,  under  certain  conditions  of  sale,  one  of  which 
was  that  all  goods  were  ''  to  be  taken  away  the  day  after  the  sale 
and  the  money  paid  before  delivery."  At  this  sale  an  agent  of 
plaintiffs  attended  and  purchased,  in  their  names,  lots  amounting  to 
86Z.  9s.  11(2.:  defendant,  the  auctioneer,  had  no  knowledge  that 
Pitman  was  indebted  to  plaintiffs.  The  goods  realized  altogether 
1912.  10s.  8(2.,  including  therein  the  above  mentioned  sum  of 
862.  9s.  11(2.,  purchased  by  plaintiffs,  without  deducting  the  auc- 
tioneer's charges  amounting  to  142.  8s.,  and  a  payment  for  rent 
amounting  to  152.  10s.,  which  he  had  undertaken  to  make  out  of 
the  proceeds,  and  which  he  has  since  paid,  and  a  further  payment 
of  12.  Os.  5(2.  for  property  tax  then  due,  and  which  he  had  guaranteed 
to  pay,  but  has  not  yet  paid. 

On  the  day  following  the  sale,  about  6  o'clock  in  the  morning, 
before  the  auctioneer  or  any  person  on  his  behalf  was  present 
to  deliver  the  lots,  the  plaintiffs  sent  men  and  conveyances  and 
removed  the  goods  purchased  by  the  plaintiffs,  and  which  had  con- 
tinued on  the  premises  occupied  by  Pitman  up  to  that  time  (no 
other  person  but  Pitman  being  in  actual  charge  of  them),  without 
any  order  from  the  defendant  for  their  delivery,  and  without  his 
[  ♦e?  ]  knowledge,  and  without  payment  or  *tender  to  any  person  of  the 
price.  Pitman  interfered  and  endeavoured  to  prevent  such  removal, 
and  protested  against  the  same,  saying  that  they  the  plaintiffs 
"  were  robbing  him  of  his  goods."  The  defendant  in  this  action 
thereupon  sent  an  invoice  of  the  articles  purchased,  and  demanded 
immediate  payment  of  the  amount,  threatening  proceedings  if  the 
same  were  not  paid  to  him.  The  defendant  received  in  due  course 
the  purchase  money  of  the  residue  of  the  goods  sold  at  the  said 
auction. 

The  plaintiffs  brought  an  action,  on  the  18th  October,  in  this 
Court  against  Pitman,  and,  on  the  21st  October,  obtained  judgment 
by  default  for  the  sum  of  1452.  17s.  4(2.  On  the  24th  October  an 
order  in  the  action  Holmes  v.  Pitman  was  obtained  ex  parte,  on  an 
affidavit  of  plaintiffs'  attorney,  under  and  pursuant  to  the  provisions 
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of  the  6lBt  section  of  the  Common  Law  Procedure  Act,  1854  (l),  of      Holmes 
which  the  following  is  a  copy.  Tui^ok. 

"In  the  Queen's  Bench.  WiUiavt  Holmes  and  John  Whittle, 
judgment  creditors,  against  Simeon  Pitman,  judgment  debtor, 
Charles  Tutton,  garnishee.  Upon  hearing  the  attorneys  or  agents 
for  the  judgment  creditors,  and  upon  reading  the  affidavit  of  Joseph 
Eilvert  Bartrum,  I  do  order  that  all  debts  due  and  owing  (or  accru- 
ing due)  from  the  above  named  garnishee  to  the  above  named 
judgment  debtor  be  attached  to  answer  a  judgment  recovered  against 
the  above  named  judgment  debtor,  on  the  21st  day  of  October,  1854, 
by  the  above  named  judgment  creditors.  I  further  order  that  the 
above  named  garnishee,  his  attorney  or  agent,  attend  me  at  my 
chambers,  in  Bolls  Garden,  Chancery  Lane,  London,  on  Saturday 
the  28th  day  of  October  instant,  at  11  of  the  clock  in  the  forenoon, 
to  show  cause  why  *he  should  not  pay  the  judgment  creditors  the  t  '^®  ^ 
debt  due  from  him  to  the  judgment  debtor,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  said  judgment  debt.  Dated  the  24th 
day  of  October,  1854.    Charles  Crompton." 

This  order  was  served  on  the  defendant  on  the  25th  October,  1864. 

On  the  25th  October  (but  at  a  time  subsequent  to  the  service  of 
the  order  on  the  defendant)  Pitman  signed  a  declaration  of  insol- 
vency, under  the  Bankrupt  Law  Consolidation  Act,  1849  (12  &  18 
Vict.  c.  106),  which  was  filed  on  the  26th  October  in  the  Bristol 
Bankruptcy  Court :   and,  upon  this,  he  was  duly  adjudicated  a 
bankrupt  on  26th  October,  and  immediately  surrendered  to  the  pro- 
ceedings.   An  official  assignee  was  then  duly  appointed  by  the 
Commissioner.    Notice  of  the  bankruptcy  and  adjudication  was 
served  on  defendant  Tutton  on  the  26th  October.    The  adjudication 
was  advertised  in  the  London  Gazette  of  the  27th  October.    On  the 
return  of  the  summons  on  the  28th  October  Mr.  Baron  Martha, 
without  entering  into  the  merits  of  the  question,  declined  to  make 
an  order  on  defendant  Tutton  to  pay  the  amount  of  judgment 
debt  to  plaintiffs,  as  did  also  Mr.  Justice  Erlb  upon  an  adjourned 
summons.    No  order  on  defendant  Tutton,  for  payment,  has  there^ 
fore  been  made;  but  an  order  was  made,  pursuant  to  sect.  64, 
that  plaintiffs  should  proceed  against  the  defendant  in  this  action, 
as  garnishee,  by  writ,  which  was  accordingly  issued  by  plaintiffs 
against  the  defendant  as  such  garnishee  on  18th  November,  1854. 
Subsequently  to  Pitman's  adjudication  of  bankruptcy,  and  before 
(1)  Ante,  p.  367,  note  (2). 
B.B.— VOL.  om.  24 
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HoLMBs      the  choice  of  his  assignees,  the  following  letter  was  sent  to  the 
TuTTON.      plaintiffs,  by  the  official  assignee  under  the  bankruptcy,  claiming 
the  86Z.  98.  lid.  for  the  goods  purchased  at  the  auction  sale  as  a 
debt  due  to  the  bankrupt's  estate. 
[  69  ]  ''  Re  Simeon  Pitman,  a  bankrupt.    By  the  books  and  statements  of 

the  above  bankrupt  you  appear  to  be  indebted  to  this  estate  in  the 
sum  of  861. 9s.  lid.,  which  I  request  may  be  paid  to  me  at  my  office 
on  or  before  the  11th  instant."     (Signed  by  the  official  assignee.) 

The  defendant  still  retains  the  balance  of  the  proceeds  of  the  sale 
except  the  sum  of  862.  98.  lid.  before  stated. 

Upon  this  state  of  facts  the  following  questions  have  arisen  and 
are  submitted  for  the  judgment  of  this  Court. 

1.  Did  the  service  of  the  ex  parte  order  of  attachment  on  the 
defendant,  the  garnishee,  effectually  vest  the  debt  due  from  him  to 
Pitman,  or  any  and  what  part  thereof,  in  the  plaintiffs,  so  as  to 
prevent  the  same  from  passing  to  Pitman's  assignees  on  his  bank- 
ruptcy on  the  26th  October  ? 

2.  If  the  Court  should  be  of  opinion  that  the  plaintiffs  have  no 
right  to  recover  the  debt  from  Tutton,  have  they,  under  the  circum- 
stances, a  right  to  set  off  the  purchase  money  of  the  goods  purchased 
by  them  at  the  auction  sale  against  the  debt  due  from  Pitman  to 
them? 

8.  Are  the  plaintiffs  now  liable  to  the  defendant  for  the 
86Z.  98.  lid.  ?  Or  has  that  amount,  in  consequence  of  the  application 
of  the  official  assignee,  become  due  to  the  estate,  and  so  rendered 
capable  of  being  set  off  against  the  debt  due  to  the  plaintiffs  from 
Pitman  ? 

Judgment  is  to  be  entered  for  the  plaintiffs  for  such  sum  (if  any) 
as  the  Court  may  adjudge,  with  costs. 

Or,  if  the  Court  decides  in  favour  of  the  defendant,  then  judg- 
ment of  non  pros  is  to  be  entered  for  the  defendant  with  costs. 

The  case  was  argued  in  last  Easter  Term  (l). 

\_Phinn  was  heard  for  the  execution  creditor,  and  BramweU, 
contrh.'] 

May  28.      LoRD  Campbbll,  Ch.  J.,  in  this  Term  (May  28),  delivered  judgment : 

[  74  ]  In  answering  the  first  question  submitted  to  us  in  this  case, 

we  must  begin  by  considering  whether  the  service  on  the  garnishee, 
under  the  62nd  section  of  the  Common  Law  Procedure  Act,  1854, 
(1)  Before  Lord  Campbell,  Ch.  J.,  Wighiman,  Erie  aud  Crompton,  JJ. 
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of  a  Judge's  order  for  attachment  of  a  debt,  so  far  binds  the  debt  Holmes 
as  to  prevail  against  the  assignees,  under  an  adjudication  of  bank-  tutton. 
ruptcy,  founded  upon  an  act  of  bankruptcy  subsequent  to  the 
service  of  the  order  for  attachment.  It  was  contended  that,  as 
no  order  had  been  made  for  payment  or  execution,  the  Judge 
having  only  directed  a  writ  to  issue  under  sect.  64,  the  debt  was 
only  bound  in  the  same  manner  as  goods  are  bound  on  delivery 
of  a  writ  of  fieri  facias  to  the  sheriff,  the  remedy  under  the  Act 
being  likened  to  a  statutory  execution  against  a  chose  in  action ; 
and  it  was  said  that,  till  actual  possession  or  payment,  or  some- 
thing done  equivalent  to  a  sale  under  an  execution,  the  debt  would 
not  be  prevented  from  passing  to  the  assignees  under  a  subsequent 
bankruptcy.  ^ 

It  was  further  contended  that  the  plaintiffs  would  be  creditors, 
having  security  under  the  184th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849(1),  and  would  not  be  within  the  exception  in  that 
section,  as  to  creditors  upon  mortgages  of,  or  liens  upon,  property. 

By  sect.  62  of  the  Common  Law  Procedure  Act,  1854,  the 
service  of  the  order  on  the  garnishee  "  shall  bind  such  debts  in 
his "  (the  garnishee's)  ''  hands."  By  sect.  68,  if  the  debt  is  not 
paid,  and  be  not  disputed,  the  Judge  may  order  execution:  and 
by  sect.  64,  if  the  debt  be  disputed,  process  in  the  nature  of  a 
writ  of  revivor  under  the  Common  Law  Procedure  Act,  1852,  *to  [  *76  ] 
obtain  execution  against  the  garnishee,  may  be  authorized. 

It  was  said,  on  the  other  hand,  that  the  statute,  by  express 
words,  enacted  that  the  debt  should  be  bound  from  a  particular 
time,  and  that  such  binding  must  at  least  constitute  an  equitable 
lien,  binding  as  against  the  assignees,  who  can  take  only  that  to 
which  the  bankrupt  is  equitably  as  well  as  legally  entitled,  as  is 
well  established  in  the  cases  of  equitable  assignments,  and  that 
such  binding  ought  not  to  have  a  limited  construction  only,  as  in 
the  case  of  the  delivery  of  the  writ  to  the  sheriff  binding  the  goods 
under  the  Statute  of  Frauds,  which  was  passed  to  prevent  the 
mere  judgment  binding  the  goods  where  the  parties  slept  upon 
their  rights,  and  were  not  proceeding  to  enforce  them  by  immediate 
execution ;  and  that  the  present  is  a  very  different  case,  as  the 
creditor  cannot  proceed  to  any  immediate  levy  or  sale,  or  do  any 
other  act  towards  the  actual  realization  of  his  demand  than  serve 
the  order,  until  the  validity  of  the  debt  is  established  under  the 
writ  in  the  nature  of  the  writ  of  revivor,  and  that  it  would  be 

(1)  ^nfo,  p.  367,  note  (3). 

24— a 
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Holm B8  strange  if  the  Legislature  made  the  right  of  the  judgment  creditor 
TuTTov.  depend  upon  the  garnishee's  submitting  at  once  to  pay,  or  choosing 
to  be  obstinate  in  resisting  a  just  demand :  and  it  was  said  that, 
even  if  the  plaintiffs  were  creditors  under  sect.  184  of  the  Bankrupt 
Act  (1),  they  had  a  lien  on  the  debt  within  the  exception  of  the 
section.  It  was  said  also  that  the  enactment  in  the  Common  Law 
Procedure  Act,  1854,  that  the  debts  should  be  bound  from  the 
service  of  the  order,  being  subsequent  to  the  bankrupt  law,  and 
being  express  without  any  reference  to  it,  and  without  making  any 
exception  in  the  case  of  bankruptcy,  must  be  held  not  to  be  con- 
[  *7^  ]  trolled  by  the  ^previous  statute,  and  that  it  ought  to  be  construed 
as  making  the  attachment  binding  as  against  the  judgment  debtor, 
and  all  claiming  under  him,  including  the  assignees  under  a  sub- 
sequent bankruptcy ;  and  that,  where  the  words  of  the  statute  are 
express,  we  ought  not,  by  reason  of  any  fancied  analogy  to  the 
case  of  execution,  to  introduce  exceptions  which  the  Legislature 
would  have  expressed  if  they  had  intended  to  make  them. 

After  consideration  of  the  enactments  in  the  Common  Law 
Procedure  Act,  1864,  of  the  provisions  in  stat.  1  &  2  Vict.  c.  110, 
s.  12,  and  of  sect.  184  of  the  Bankrupt  Law  Consolidation  Act, 
1849  (1),  we  have  arrived  at  the  conclusion  that,  although  by 
sect.  62  of  the  Common  Law  Procedure  Act,  1864,  the  debt  is 
bound  in  the  hands  of  the  garnishee,  so  that  he  cannot  pay  to 
his  original  creditor  or  to  any  one  claiming  under  him,  such 
binding  must  be  considered  as  subject  to  the  provisions  for  the 
distribution  of  the  property  of  the  bankrupt  under  the  Bankrupt 
Act,  which  we  do  not  think  affected  or  intended  to  be  affected  by 
sect.  62*of  the  recent  Act;  and  we  think  that  the  plaintiffs  in  a 
case  like  the  present  are  creditors,  having  security  within  sect.  184 
of  the  Bankrupt  Act  (i),  and  that  such  security  is  not  such  a  lien 
as  is  protected  by  the  exception  in  that  clause. 

By  sect.  12  of  stat.  1  &  2  Vict.  c.  110,  the  sheriff  under  an 
execution  was  empowered  to  seize  certain  choses  in  action  of  the 
judgment  debtor,  which,  when  in  his  hands,  are  directed  by  the 
Act  to  be  a  security  for  the  sum  remaining  to  be  levied  under 
the  fieri  facias ;  and  the  section  contains  machinery  for  suing  the 
debtor  in  the  name  of  the  sheriff  on  the  note  or  other  chose  in 
[  *77  ]  action.  The  enactment  now  under  our  consideration  ^extends  the 
power  of  executing  the  judgment  to  mere  ordinary  debts  due  to 
the  judgment  debtor,  though  not  secured  by  bill,  note,  bond  or 
(1)  Ante,  p.  367,  note  (3). 
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other  tangible  security  which  is  capable  of  being  seized.  It  does  Holmes 
not  give  an  execution  in  terms,  because  it  has  recourse  to  a  tuttok. 
machinery,  intended  in  general  to  be  simple  and  expeditious,  by 
Judge's  order,  instead  of  by  seizure  and  sale  or  suit  by  the  sheriff. 
It  was  necessary  to  fix  some  point  of  time  after  which  the  gar- 
nishee would  be  bound  to  notice  the  title  of  the  judgment  creditor, 
and  after  which  he  could  not  safely  pay  his  original  creditor,  being 
bound  to  pay  the  judgment  creditor;  and,  by  sect.  65,  after  pay- 
ment or  execution  levied  (which  must  here  mean  after  the  debt  is 
realized  by  execution),  he  is  to  be  discharged  as  against  his  original 
creditor. 

We  do  not  see  why  the  expression  ''  bind  "  in  this  place  should 
have  a  stronger  effect,  as  against  the  provisions  of  the  Bankrupt 
Act  for  the  general  equitable  distribution  of  the  effects  of  a  debtor 
against  his  original  creditor,  than  the  operation  of  the  judgment 
had  at  common  law,  or  than  the  delivery  of  the  writ  to  the  sheriff 
had  since  the  Statute  of  Frauds ,-  and  the  using  the  same  expression 
^*  bind  "  as  is  used  in  the  Statute  of  Frauds  to  describe  the  effeot 
which  the  judgment  previously  had,  and  which  the  delivery  of 
the  writ  to  the  sheriff  was  thereafter  to  have,  seems  rather  to  lead 
to  the  inference  that  the  Legislature  had  no  intention  of  giving 
the  service  of  the  order  a  greater  effect  in  this  respect  than  the 
delivery  of  the  writ  to  the  sheriff  had  under  the  Statute  of  Frauds : 
in  the  one  case  the  goods  were  bound  in  the  hands  of  the  sheriff ; 
in  the  other,  the  debt  is  to  be  bound  in  the  hands  of  the  garnishee. 

We  come  then  to  the  effect  of  sect.  184  of  the  Bankrupt  *Law  [  *78  ] 
Consolidation  Act,  1849(1),  on  which  the  case  really  depends; 
because,  as  the  debt  is  bound  in  the  hands  of  the  garnishee  in 
favour  of  the  judgment  creditor,  no  doubt  it  would  remain  bound 
as  against  any  body  claiming  under  him  by  any  subsequent  matter, 
unless  there  is  some  statutory  enactment  overriding  the  prior  right. 
This  was  the  effect  of  the  case  of  Woodland  v.  Fuller  (2),  where 
the  goods  were  bound  by  the  delivery  of  the  writ  to  the  sheriff 
against  the  insolvent  and  all  claiming  under  him;  and,  as  the 
assignees  in  that  case  only  claimed  under  him,  and  there  was  no 
overriding  clause  in  favour  of  the  general  creditors  applicable  to 
the  case,  the  judgment  creditor  prevailed.  We  must  therefore 
consider  whether,  by  sect.  184  of  the  Bankrupt  Act  (l),  the  right 
of  the  general  creditors  is  preferred  under  the  circumstances  to 
the  right  of  the  judgment  creditor. 

(1)  Ante,  p.  367,  note  (3).  (2)  11  Ad.  &  El.  859. 
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Holmes  By  tbat  section,  creditors  having  security  for  their  debt,  or 

TurroN.  having  made  any  attachment  by  virtue  of  any  local  custom,  are 
placed  in  the  situation  of  the  general  unsecured  creditors,  and  are 
to  come  in  pari  pasta  with  them,  except  in  respect  of  an  execution 
served  and  levied  by  seizure  and  sale  upon,  or  in  respect  of 
any  mortgage  of,  or  lien  upon,  any  part  of  the  property  of  the 
bankrupt.  If  a  right  of  the  nature  in  question,  to  have  the  debt 
bound  in  the  hands  of  the  garnishee  to  answer  the  judgment 
creditor's  debt,  had  existed  when  stat  12  &  18  Vict.  c.  106,  passed 
into  a  law,  it  would  be  impossible  to  say  that  the  judgment 
creditor  would  not  be  a  ''creditor  having  security  for  his  debt" 
under  this  enactment,  which  the  subsequent  part  of  the  clause 
shows  to  have  been  wide  enough  to  apply  to  executions,  mortgages 
and  liens. 
[  79  ]  The  extent  of  the  enactment  does  not  seem  to  be  narrowed  by  the 

specific  mention  of  attachments  by  virtue  of  local  custom,  which 
might  possibly  be  inserted  to  prevent  doubt  as  to  whether  they  were 
not  in  many  cases  security  for  appearance,  rather  than  for  the  debt. 
We  do  not  think  that  we  ought  to  narrow  the  effect  of  the  word 
**  security  "  by  confining  its  meaning  to  securities  of  a  nature  exist- 
ing or  known  at  the  date  of  the  Act  of  Parliament.  Securities 
afterwards  invented  by  the  ingenuity  of  practitioners,  or  arising  out 
of  the  provisions  of  any  Act  of  Parliament,  are  within  the  object 
intended  to  be  effected  by  the  Act,  and  are  within  the  words  used  by 
the  Legislature. 

The  remaining  question,  and  the  one  as  it  seems  to  us  of  the 
greatest  difficulty,  is  whether  this  security  may  not  be  treated  as  a 
lien  within  the  exception  in  the  clause.  It  was  suggested  that  the 
word  ''lien"  and  the  word  "bind"  really  express  the  same  idea, 
and  that,  though,  at  law,  in  strictness,  the  word  "  lien  "  denotes  a 
possession  by  the  party  claiming  the  lien,  yet  that  an  equitable  lien 
may  well  be  said  to  exist  on  a  debt,  and  that  the  service  of  the  order 
operates  as  an  equitable  assignment  or  conveyance  of  the  debt. 

As  the  creditor  seems  to  us  clearly  to  have  a  security  within 
sect.  184,  it  should  be  made  out  affirmatively  that  the  present  is  the 
case  of  a  lien,  within  the  meaning  of  the  clause.  We  are  not 
satisfied  that  it  is :  and  we  think  that  neither  the  security  arising 
by  the  seizure  of  bills,  notes  or  bonds,  under  stat.  1  &  2  Vict  c.  110, 
nor  the  service  of  the  order  in  the  present  case,  constitute  such  a  lien 
as  is  contemplated  by  the  184th  clause  of  the  Bankrupt  Act(l). 

(1)  Ante,  p.  367,  note  (3). 
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When  a  tangible  security,  being  a  chose  in  action,  was  seized  by      holmes 
the  sheriff,  under  stat.  *1  (&  2  Vict.  c.  110,  s.  12,  it  was  enacted  that      tutton. 
the  sherifif  should  hold  the  same  as  a  security  for  the  debt.    This,       [  *80  ] 
without  doubt,  would  be  a  security  within  the  first  part  of  the  section 
in  the  Bankrupt  Act :  and  we  think  that,  in  the  case  of  such  seizure, 
it  could  not  have  been  successfully  contended  that  there  was  a  lien 
within  the  meaning  ot  the  Act.    The  lien  there  referred  to  clearly 
does  not  include  things  seized  under  an  execution.    Unless  the 
goods  are  sold  before  the  petition  of  bankruptcy,  the  rights  of  the 
general  creditor  are  to  intervene :  and  we  do  not  see  why  this  should 
not  be  the  case  with  regard  to  the  bill  or  note,  which  is  to  be  seized, 
and  which  the  sheriff  is  to  hold  until  it  can  be  realized,  just  as 
much  as  in  the  case  of  the  goods  which  he  is  to  sell.    The  word 
"  lien  "  cannot,  we  think,  be  used  so  largely  as  to  mean  any  right 
which  the  party  acquires  to  have  the  things,  seized  under  the  one 
Act,  or  attached  under  the  other,  realized  in  due  course  of  law. 
We  construe  the  word  "  bind  "  as  not  changing  the  property  or 
giving  even  an  equitable  property,  either  by  way  of  mortgage  or 
lien,  but  as  putting  the  debt  in  the  same  situation  as  the  goods 
when  the  writ  was  delivered  to  the  sheriff.    We  take  the  word 
**  bind  "  to  mean  that  the  debtor,  or  those  claiming  under  him,  shall 
not  have  power  to  convey,  or  do  any  act,  as  against  the  right  of  the 
party  in  whose  favour  the  debt  is  bound ;  and  we  construe  it  as  not 
giving  any  property  in  the  debt,  in  the  nature  of  a  mortgage  or  lien, 
but  a  mere  right  to  have  the  security  enforced :  in  other  words,  we 
think  that  the  very  distinction  contemplated  between  securities  and 
liens  applies,  and  that  the  present  is  an  instance  of  that  species  of 
security  mentioned  in  the  Act  as  not  being  a  lien.    In  the  case  of  a 
mortgage  or  equitable  assignment  or  lien  there  is  a  *property  in  the       [  *8i  ] 
party ;  and  it  is  to  such  cases  we  think  that  the  exception  applies, 
and  not  to  cases  where  a  right  is  given  to  realize  property  seized 
under  the  new  machinery  introduced  by  the  recent  Act  for  enforcing 
a  judgment,  which,  though  not  requiring  the  intervention  of  the 
sheriff,  is  in  truth  a  mere  statutory  compulsory  execution.    We 
think  that  the  exception  as  to  mortgages  and  liens  in  sect.  184  of 
the  Bankrupt  Act  (i)  referred  to  cases  in  the  nature  of  mortgages  or 
liens  by  some  conveyance,  or  contract,  or  course  of  dealing,  which 
is  the  same  as  contract,  where  some  property  is  in  the  thing  passed, 
and,  at  all  events,  that  the  word  ''lien"  referred  to  something 
different  from  the  binding  of  the  goods  by  the  delivery  of  the  writ 
(1)  Ante,  p.  367,  note  (3). 
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HoLMBs  to  the  sheriff,  or  by  the  seizure  of  bills  or  notes  giving  a  security 
TuTTov.  under  stat.  1  &  2  Vict.  c.  110,  s.  12,  or  by  the  debt  being  bound  by 
the  service  of  the  order  under  the  recent  Procedure  Act :  and  con- 
sequently  we  think  that  the  plaintiffs  are  not  entitled  to  recover 
from  Tutton  the  amount  which  he  had  received  of  the  purchase 
money  of  the  goods,  minus  the  charges  and  expenses,  which  would 
be  all  that  he  could  have  recovered  in  any  view  of  the  case. 

The  second  and  third  questions  relate  to  the  rights  and  liabilities 
of  the  plaintiffs,  the  defendant  and  the  assignees  of  Pitman,  with 
respect  to  the  86Z.  9«.  lid. 

Goods  bought  by  the  plaintiffs  at  the  sale  to  the  above  amount  were, 
improperly,  and  in  breach  of  the  terms  of  the  sale,  removed  by  the 
plaintiff  before  the  bankruptcy  of  Pitman ;  and  the  question  arising 
as  to  those  goods  must  be  considered  as  between  the  defendant  and 
the  plaintiffs  and  as  between  the  assignees  and  the  plaintiffs. 

There  may  be  some  doubt  whether  the  auctioneer,  not  having  the 
[  *S2  ]  possession  of  the  goods,  and  it  not  ^appearing  whether  he  sold  in 
his  own  name,  and  his  lien  for  the  price  having  been  covered  by 
the  money  he  received,  so  that  he  might  be  found  to  have  paid  him- 
self out  of  the  proceeds  received,  could  have  sued  the  plaintiffs  for 
the  price  of  the  goods  :  but,  if  he  could,  we  think  that,  in  an  action 
for  the  price  of  the  goods  so  sold,  it  would  be  a  good  answer,  either 
at  law,  or  at  all  events  by  way  of  equitable  defence,  to  show  for  the 
defendant  that  the  lien  of  the  auctioneer  was  satisfied,  and  that  he 
was  suing  merely  for  the  principal,  and  that  there  was  a  set-off  as 
between  the  principal  and  the  vendee  of  the  goods.  The  auctioneer 
seems  hardly  to  have  had  sufficient  possession  of  the  goods  to  have 
enabled  him  to  have  brought  trover. 

If  the  assignees  had  chosen  to  have  affirmed  the  sale  and  delivery, 
by  bringing  an  action  for  the  price,  we  think  that  the  defendants 
would  be  entitled  to  place  the  amount  of  their  demand  against  the 
price :  but  we  think  that  the  assignees  might  recover  the  value  of 
the  goods  in  an  action  for  the  wrongful  conversion.  The  removal 
of  the  goods,  under  the  circumstances,  was  clearly  a  wrongful  act ; 
and  the  only  question  on  this  part  of  the  case  is  whether  the  right 
to  bring  an  action  of  tort,  once  clearly  vested  in  Pitman,  has  ever 
been  destroyed.  We  think  that  the  invoice  sent  in  by  the  auctioneer 
and  the  claim  made  by  the  assignees  are  not  sufficient  to  destroy 
this  right  of  action.  If  an  action  were  brought  on  the  contract,  the 
tort  would  be  taken  to  be  waived  in  such  action ;  but  we  do  not 
think  that  the  demsmd  of  the  price  of  the  goods  by  the  auctioneer, 
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or  the  claim  ot  the  amount  as  sent  in  by  the  assignees,  can  be      Holmes 
treated  as  a  release  of  the  right  of  action.  Tuttok. 

The  result  of  our  opinion,  upon  the  whole  case,  is,  that  the  plain- 
tifb  are  not  entitled  to  recover  from  Tutton  "^the  amount  received  [  *B3  ] 
by  him  and  remaining  in  his  hands;  Pitman's  right  as  to  that 
amount  having  passed  to  his  assignees  under  the  bankruptcy :  and 
that,  though  in  an  action  on  the  contract,  to  recover  from  the 
plaintifiia  the  amount  of  the  goods  sold  to  them,  they  might  probably 
be  allowed  to  set  off  their  debt,  yet  that  they  are  liable  in  an  action 
of  tort  to  the  assignees  for  the  value  of  these  goods. 

Our  judgment,  therefore,  will  be  for  the  defendant. 


GARDNER  v.  WALSH  (1).  legg. 

(6  El.  &  BL  S3— 91 ;  S.  0.  24  L.  J.  Q.  B.  286  ;  1  Jur.  N.  8.  828 ;  3  W.  E.  460.)       ^pril  23. 
^  ^  '        1/ay  24. 

Action  agaiDBt  A.  on  a  joint  and  several  promissory  note  made  by  A.,  B.  

and  0.    Plea :  That  the  note  at  the  time  when  it  was  first  made  was  intended         [  33  ] 

by  defendant  to  be,  and  was,  made  by  B.  and  defendant  only,  and  that, 

after  it  was  made  by  B.  and  defendant,  being  the  making  by  the  defendant 

in  the  declaration  mentioned,  and  after  the  note  '*  was  completely  issued 

and  negotiated,  that  is  to  say  by '*  B.  and  defendant,  phuntiff  altered  it  in 

a  material  part  by  causing  0.  to  sign  it  as  a  joint  and  several  maker,  and 

that  this  was  not  in  correction  of  any  mistake,  nor  to  further  any  intention 

of  the  parties  existing  when  the  note  was  first  made  by  defendant,  or  first 

issued  and  negotiated.    Issue  thereon. 

At  the  trial,  it  appeared  that  B.,  being  indebted  to  plaintiff,  agreed  to 
get  two  sureties,  defendant  and  0.,  to  join  her  in  a  joint  and  several  note 
to  plaintiff.  B.  and  defendant  signed  the  note  together,  and  gave  it  to 
plaintiff.  The  evidence  tended  to  show  that,  when  defendant  signed  it, 
plaintiff  and  B.  both  intended  that  C.  should  afterwards  sign,  but  that 
defendant  was  not  informed  of  this.  Defendant  had  a  verdict.  On  a  rule 
for  a  new  trial : 

Held  (overruling  Ccitton  v.  Simpaan  (2) ),  that  the  addition  of  0.*s  name  was 
a  material  alteration,  and,  if  made  after  the  note  was  issued,  would  avoid 
it.  But  the  CoTTRT,  without  deciding  whether  the  note  was  in  point  of  law 
issued,  supposing  the  plaintiffs  and  B.  did  not  suppose  it  complete,  though 
defendant  did,  granted  a  new  trial,  with  leave  to  amend  the  plea,  that  tilie 
question  might  be  raised  distinctly. 

Count  :  That  defendant  and  one  Elizabeth  Barton  and  one  Alice 
Clarke,  by  their  promissory  note  now  overdue,  jointly  and  severally 
promised  to  pay  to  plaintiffs,  or  order,  6002. 

Plea,  amongst  others :  **  That  the  said  promissory  note,  at  the 

time  when  the  same  was  first  made  and  drawn,  was  intended  by 

(1)  Observed  on,  Aldous  v.  Uomwdl  315  (revd.  9  Q.  B.  Div.  653,  51  L.  J. 

(1868)  L.  E.  3  Q.  B.  573,  578,  37  L.J.  QL  B.  401,  47  L.  T.  146). 
Q.  B.  201 ;  Suffell  v.  Bank  of  England  (2)  8  Ad.  &  El.  136. 

(1881)  7  Q.  B.  D.  270,  272,  45  L.  T, 
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Gabdnbb     the  defendant  to  be,  and  ^as  made  and  drawn  by,  the  said  Elizabeth 
Walsh.      Barton  and  the  defendant  only ;  and  that,  after  the  same  was  so 
[  *84  ]       made  *and  drawn  by  the  said  Elizabeth  Barton  and  the  defendant 
(being  the  said  making  thereof  by  the  defendant  in  the  declaration 
mentioned),  and  after  the  said  note  was  completed,  issued  and 
negotiated,  that  is  to  say  by  the  said  Elizabeth  Barton  and  the 
defendant,  the  plaintiffs,  without  the  consent  of  the  defendant, 
caused  the  same  to  be  added  to,  altered  and  changed  in  a  material 
part  thereof,  and  in  a  material  point,  that  is  to  say  by  causing  the 
said  Alice  Clarke  to  sign  the  same  and  to  become  and  be  a  joint 
maker  thereof."     Averment :  that  the  alteration  was  not  made  in 
correction  of  any  mistake  originally  made  in  the  making  or  drawing 
of  the  note,  "  nor  to  Jurther  any  intention  of  the  said  parties,  or 
either  of  them,  existing  at  the  time  when  the  note  was  first  made 
by  the  defendant,  or  was  first  issued  or  negotiated."    Issue  thereon. 
The  other  pleas  led  to  issues  which  it  is  not  necessary  to  notice. 
On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  sittings  at 
Westminster  after  Michaelmas  Term,  1854,  plaintiffs  proved  the 
handwriting  of  the  defendant  to  a  joint  and  several  note  for  500L 
signed  by  Elizabeth  Barton,  the  defendant,  and  Alice  Clarke,  and 
thus  made  a  prima  Jacie  case.     The  defendant  then  gave  evidence ; 
and  plaintiffs  gave  evidence  in  reply.     On  the  whole  of  this  evidence 
taken  together  it  appeared  that  plaintiffs  were  merchants  at  Man- 
chester, and  had   business  transactions  with   Elizabeth   Barton. 
They  had  arranged  with  her  that  they  would  give  her  further  credit 
if  she  could  get  two  sureties  to  sign  with  her  a  promissory  note ; 
and  she  had  proposed  to  them  the  defendant  and  Alice  Clarke. 
Elizabeth  Barton  proposed  to  defendant  to  sign  the  note  as  her 
[  *S5  ]       surety  ;  he  agreed  to  do  *so,  and  accompanied  her  to  Manchester, 
and  there,  in  the  office  of  plaintiffs,  signed  the  note  along  with 
Barton.     Afterwards  Clarke  also  signed  the  note.    It  was  clearly 
shown  that,  at  the  time  the  defendant  signed  the  note.  Barton, 
the    principal    debtor,   was    a    party  to    the    arrangement    that 
Clarke  was  to  sign  it   as  an  additional  surety;  but  it  was  left 
in  doubt  on  the  evidence  whether  the   defendant  was  aware  of 
this  arrangement  or  not.     The  learned  Judge  directed  the  jury 
that,  if  the  signature  of  Clarke  was  added  without  the   previous 
assent  of  defendant,  the  plea  was  made  out,  as  the  addition  of  her 
signature  materially  altered  the  note.     The  jury  found  for  the 
defendant  on  the  issue  on  the  plea,  and  for  the  plaintiffs  on  the 
other  issues. 
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Bramwellf  in  the  ensuing  Term,  moved  for  a  new  trial  for  Gardkeb 
misdirection,  on  two  grounds :  first,  that  supposing  the  addition  of  walsh. 
Clarke's  name  to  be  unauthorized  by  defendant,  it  was  not  a  material 
alteration  in  the  contract ;  and,  secondly,  that  the  defendant,  under 
the  circumstances,  was  bound  to  the  plaintiffs  by  the  arrangement 
made  by  Barton  with  them,  whether  he  had  personal  knowledge  of 
its  terms  or  not.  The  Court  (i),  during  the  motion,  expressed  a 
strong  opinion  that  the  alteration,  if  unsanctioned,  was  material. 
BramweU  acquiesced  in  this,  and  abandoned  the  first  point,  but 
urged  the  second.  The  Court  took  time  to  consider,  and  ultimately 
granted  the  rule  upon  both  points. 

MUUr,  Serjt.,  in  Easter  Term  (April  23),  showed  cause  (2) : 

The  rule  has  been  granted  on  both  grounds  apparently  by 
mistake,  as  it  was  understood  to  be  ^refused  on  the  first  ground.  [  *86  ] 

(Lord  Campbell,  Ch.  J. :  The  Court  expressed  a  strong  opinion 
that  the  alteration  was  material ;  and  I  think  Mr.  BramtveU  admitted 
that  such  was  his  own  opinion :  but,  when  considering  whether  we 
should  grant  the  rule  on  the  second  ground,  we  found  the  case  of 
Cation  v.  Simpson  (s).) 

The  addition  of  another  surety  materially  alters  the  rights  of  the 
defendant  to  contribution  in  case  he  pays  the  debt.  The  liability 
of  a  co-contractor  to  contribution  is  to  pay  an  aliquot  part  according 
to  the  number  of  persons  liable,  so  that,  if  the  added  party  is  insol- 
vent, his  being  liable  would  be  a  prejudice  to  the  original  contractor 
who  had  paid  all. 

(Lord  Campbell,  Ch.  J. :  Yet  Cation  v.  Simpson  (a)  is  expressly 
in  point.) 

That  case  is  not  law ;  any  unauthorized  alteration  in  the  contract 
avoids  it:  Burchfield  v.  Mooi'e  (4). 

Then,  as  the  other  point.  The  material  part  of  the  plea  is  that 
the  signature  of  Clarke  was  added  without  the  defendant's  assent. 

(CaoMPTON,  J. :  It  is  a  material  part  of  the  defence,  at  least  it  is  a 
material  part  of  this  plea  as  pleaded,  that  the  alteration  was  made 

(1)  Lord  Campbell,  Ch.  J.,  Cole-      Erie  and  Crompton,  J  J. 
RIDOB,  WiQHTMAKand  Crompton,  JJ.  (3)  8  Ad.  &  El.  136. 

(2)  Before  Lord  OampbeU,  Ch.  J.,  (4)  3  EI.  &  Bl.  683. 
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Gabdnbb  '*  after  the  said  note  was  completed,  issued  and  negotiated."  Now 
Walsh.  ^^  seems  to  me  a  very  grave  question  whether,  if  a  person  takes  an 
instrument,  not  intending  to  take  it  as  a  perfect  instrument,  but  as 
an  imperfect  one  to  which  there  is  to  be  an  addition,  it  can  be  said 
to  be  completed  and  issued,  whatever  might  be  the  intention  of  the 
parties  giving  it.  Of  course,  if  the  plaintiffs,  when  taking  the  note, 
had  induced  the  defendant  to  believe  that  it  was  perfect,  and  that 
[  *87  ]  there  was  to  be  no  further  ^signature,  they  could  not  deny  that  it 
was  perfect. 

Lord  Campbell,  Gh.  J. :  It  may  be  a  question  whether  allowing  a 
note  to  be  signed  in  a  form  apparently  perfect,  without  inform- 
ing the  signer  of  an  intended  addition,  is  not  equivalent  to  a 
representation  that  it  is  perfect.) 

BramweU  and  MUward,  in  support  of  the  rule : 

Catton  V.  Simpson  (^)  was  not  known  to  the  plaintiffs'  counsel 
when  the  rule  was  moved.  It  may  be  supported  on  the  ground 
that  a  joint  and  several  contract  is,  in  effect,  one  paper  containing 
more  than  one  contract :  King  v.  Hoare  (2).  If  the  contracts,  in  a 
joint  and  several  note  by  A.  and  B.,  were  written  at  full  length, 
they  would  be :  1st,  **  We,  A.  and  B.,  jointly  promise  to  pay ; "  2nd, 
"I,  A.,  promise  to  pay;'*  and  3rd,  "I,  B.,  promise  to  pay.**  Now 
the  addition  of  the  name  of  G.  alters  the  first  of  those  contracts ; 
and  it  adds  a  fourth  contract,  namely,  "I,  G.,  promise  to  pay;" 
but  it  in  no  way  affects  the  second  and  third  contracts.  **  If  three 
or  more  bind  themselves  jointly  and  severally,  the  obligee  cannot 
sue  two  of  them  only  jointly:"  6  Bac.  Abr.  818  (7th  ed.),  Obliga- 
tions (D)  4.  It  follows  that,  on  the  addition  of  the  name  of  G.,  you 
can  no  longer  sue  A.  and  B.  jointly,  but  the  joint  note  may  be 
valid  whilst  the  several  is  not :  Maclae  v.  Sutherland  (s) ;  or  vice 
versa.  At  all  events,  Catton  v.  Simpson  (l)  is  expressly  in  point,  and 
should  not  be  overruled  except  in  a  court  of  error. 

The  other  point  is  one  of  great  importance.  The  plaintiffs  have 
[  •88  1  stipulated  with  their  principal  debtor  ♦Barton  for  a  note  to  be 
signed  by  her,  the  defendant  and  Glarke.  She  and  the  defendant 
only  signed  at  first.  Then,  unless  Glarke  signed.  Barton  might,  if 
sued,  set  up  the  absence  of  Glarke's  name  as  a  defence :  Atvde  v. 
Dixon  (4) ;  and,  if  Glarke's  name  be  added,  then,  according  to  the 

(1)  8  Ad.  &  El.  136.  (3)  97  B.  R.  332  (3  El.  &  Bl.  I). 

(2)  67  E.  E.  694,  703  (13  M.  &  W.  (4)  86  E.  E.  523  (6  Ex. 
494,  605). 
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defendant,  that  is  a  defence  on  defendant's  part.  So  that  the  Qaednkb 
defendant's  position  seems  to  be  that  no  creditor  can  have  a  good  walbh. 
security  unless  all  the  sureties  executed  at  once. 

(LoBD  Campbell,  Gh.  J. :  If  the  plaintiffs  had  ascertained  that 
the  defendant  was  informed  of  the  arrangement  that  there  should 
be  another  surety,  no  difficulty  would  have  arisen.  Might  not  the 
defendant  reasonably  assume  that  the  note  was  perfect,  he  not 
being  informed  that  it  was  to  be  added  to  ?) 

No :  he  knew  that  Barton  had  made  some  arrangement  with  the 

plaintiffs;  he  went  to  them  in  furtherance  of  that  arrangement; 

and  he  ought  to  have  inquired  what  its  terms  were,  unless  he 

intended  to  be  bound  by  the  arrangement,  whatever  it  was,  which 

Barton,  the  principal  debtor,  had  made.    In  effect  he  constituted 

her  his  agent  to  make  an  agreement :  or,  at  all  events,  there  was 

evidence  that  he  had  done  so ;  and  that  question  was  not  left  to 

the  jury. 

Cur.  adv.  vult 

LoBD  Campbell,  Ch.  J.,  in  this  Term  (May  24th),  delivered 
judgment : 
In  this  case  we  are  all  of  opinion  that  the  rule  cannot  be  sup- 
ported on  the  ground  that  the  signing  of  the  note  by  Mrs.  Clarke 
did  not  amount  to  an  alteration  of  the  note  and  of  the  liability  of 
the  defendant  in  a  material  *point.  Supposing  tha  other  allega-  [  *^^  1 
tions  of  the  plea  to  be  proved,  we  think  there  is  sufficient  evidence 
that  ''the  plaintiffs,  without  the  consent  of  the  defendant,  caused 
the  said  note  to  be  added  to,  altered  and  changed  in  a  material  part 
thereof,  and  in  a  material  point,  that  is  to  say  by  causing  the  said 
Alice  Clarke  to  sign  the  same."  If,  after  the  note  was  a  perfect 
instrument,  according  to  the  intention  of  the  parties,  as  the  joint 
and  several  promissory  note  of  the  defendant  and  Elizabeth  Barton, 
and  after  it  had  been  ''completed,  issued  and  negotiated,"  the 
plaintiffs,  without  the  consent  of  the  defendant,  had  caused  it  to  be 
signed  by  Alice  Clarke  as  a  joint  and  several  maker,  along  with  the 
defendant  and  Elizabeth  Barton,  according  to  principle  and  authority 
he  is  discharged  from  his  liability  upon  it.  There  would  be  no  diffi- 
culty in  showing  that,  under  certain  circumstances  which  might 
have  supervened,  this  alteration  might  have  been  prejudicial  to  the 
defendant.  But  we  conceive  that  he  is  discharged  from  his  liability 
if  the  altered  instrument,  supposing  it  to  be  genuine,  would  operate 
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Gabdneb  differently  from  the  original  instrument,  whether  the  alteration  be 
Walsh.  or  be  not  to  his  prejudice.  If  a  promissory  note  payable  at  three 
months  after  date  were  altered  by  the  payee  to  six  months,  or  if, 
being  made  for  100!.,  he  should  alter  it  to  50L,  we  conceive  that  he 
could  not  sue  the  maker  upon  it  after  the  alteration,  either  in  its 
altered  or  original  form.  The  alleged  maker  was  no  party  to  a 
note  at  three  months,  or  for  60Z. ;  and  the  note  at  six  months  for 
lOOZ.,  to  which  he  was  a  party,  is  vitiated  by  the  alteration. 

This  principle,  which  in  PigoVs  case(i)  was  established  with 

[  ♦90  ]       respect  to  deeds,  was  applied  to  negotiable  *instruments  in  Master  v. 

Miller  (2) ;  and  (as  far  as  we  are  aware)  it  has,  with  one  exception, 

been  uniformly  acted  upon  down  to  the  recent  case  of  Burchfield  v. 

Moore  (3). 

The  exception  is  Catton  v.  Simpson  (4).  That  case  certainly  does 
very  nearly  resemble  the  present.  The  defendant  had,  as  surety, 
signed  a  joint  and  promissory  note  with  the  principal  debtor, 
having  no  reason  to  suppose  that  any  one  else  was  to  sign  it. 
Afterwards  the  payee,  without  the  knowledge  of  the  defendant, 
induced  another  person  to  sign  it,  with  a  view  to  strengthen  the 
security;  and  the  Goubt  held  that  the  defendant  was  still  liable 
upon  it.  But  the  decision  took  place  merely  on  refusing  a  rule  to 
show  cause  why  there  should  not  be  a  new  trial.  It  seems  to  have 
proceeded  on  the  ground  that,  as  the  new  surety  could  not  be 
liable  on  the  note  by  reason  of  the  stamp  laws,  the  alteration 
operated  nothing,  although  the  counsel  urged  that  "  a  note  with 
an  altered  date  does  not  bind  any  one  to  the  new  contract,  yet  the 
old  contract  is  void."  The  judgment  of  the  Court  was,  without 
further  reasons,  in  these  words :  ''  In  the  absence  of  all  authority, 
we  shall  hold  that  this  was  not  an  alteration  of  the  note,  but  merely 
an  addition  which  had  no  effect.*'  With  sincere  respect  for  the 
learned  Judges  who  concurred  in  this  decision,  we  feel  bound  to 
say  that,  in  our  opinion,  it  is  contrary  to  the  authorities,  and  that 
it  is  not  law. 

The  counsel  for  the  present  plaintiffs  ingeniously  argued  that  the 

defendant,  in  signing  the  promissory  note,  had  entered  into  two  con- 

[  *9i  ]       tracts,  one  separately,  and  ^another  jointly  with  Elizabeth  Barton ; 

that,  although  they  were  both  written  on  the  same  piece  of  paper, 

and  expressed  in  the  same  sentence,  they  might  be  treated  as  if  they 

(1)  11  Co.  Eep.  26  b.  (3)  3  El.  &  Bl.  683. 

(2)  2  B.  E.  399  (4  T.  IL  320  ;  affirmed  (4)  8  Ad.  &  EI.  136. 
in  Ex.  Oh.  2  H.  Bl.  141). 
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had  been  written  on  separate  pieces  of  paper  respectively  signed  by  gardkbb 
the  defendant ;  and  that  the  separate  contract  on  which  the  present  walsh. 
action  is  brought  is  not  at  all  affected  by  the  signature  of  Alice 
Clarke,  which  made  her  a  party  to  the  joint  contract  entered  into 
by  the,  defendant  along  with  Elizabeth  Barton.  But  we  must 
consider  that  a  joint  and  several  promissory  note,  although  it 
contains  two  promises  in  the  alternative,  is  one  contract  and  one 
instrument,  and  that,  if  it  is  designedly  altered  in  any  part  by  the 
payee  so  as  to  alter  the  liability  of  the  makers,  it  is  entirely  vitiated. 
According  to  Pigot's  case  (l),  if  the  party  to  a  deed  makes  an  altera- 
tion in  a  covenant  after  the  deed  is  executed,  not  only  the  covenant, 
but  the  whole  deed,  becomes  void. 

But,  although  we  entertain  no  doubt  upon  this  point,  we  do  not 
come  to  the  conclusion  that  the  rule  should  be  discharged.  Looking 
to  some  of  the  allegations  of  the  fifth  plea,  a  difficulty  arises  with 
respect  to  the  construction  to  be  put  upon  them  and  the  evidence 
necessary  to  support  them.  We  therefore  think  the  proper  course 
will  be  to  make  the  rule  absolute  for  a  new  trial,  the  defendant 
being  confined  to  one  plea  addressed  to  the  alleged  vitiation  of  the 
note  by  the  signature  of  Alice  Clarke,  and  having  leave  to  amend 
that  plea  as  he  may  be  advised.  The  costs  of  the  first  trial,  after 
deducting  the  costs  of  the  issues  found  for  the  plaintiffs,  to  abide 
the  event  of  the  new  trial. 

,  Rule  accordingly. 

LAKE  V.  BUTLER  (2).  isss. 

(5  El.  &  Bl.  92—99 ;  8.  0.  3  0.  L.  E.  1124 ;  24  L.  J.  O.  B.  273  ;  1  Jur.  N.  S.  499 ;        ^^V^* 

25  L.  T.  O.  S.  128.) 


Stat.  9  ft  10  Yict.  c.  95,  b.  128  (3),  enacts  that,  where  <'the  plaintiff 
dwells  more  than  twenty  miles  from  the  defendant,"  actions  may,  at  the 
option  of  the  plaintiff,  be  brought  as  if  that  Act  had  not  passed : 

Held,  that  the  distance  between  the  dwellings  is  to  be  measured  in  a 
straight  line  from  one  to  the  other,  on  the  horizontal  plane  (4). 

In  this  cause  the  plaintiff  had  obtained  a  verdict  for  less  than  201. 
in  an  action  of  contract. 

Watson,  in  last  Term,  obtained  a  rule  calling  on  the  defendant 
to  show  cause  why  the  plaintiff  should  not  have  his  costs. 

From  the  affidavits  on  both  sides  it  appeared  that,  at  the  time 

(1)  11  Ck>.  Bep.  26  b.  s.  188. 

(2)  Approved,  Mouflet  v.  Cole  (1873)  (4)  As  to  measurement  of  distances 
L.  B.  8  Ex.  32,  34,  42  L.  J.  Ex.  8,  27  in  the  case  of  Acts  passed  since  1889, 
L.  T.  678.  see  Interpretation  Act,  1889.(52  &  53 

(3)  Bepealed,  51  &  62  Yict.  o.  43,  Vict  o.  63),  s.  34. 
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Lake  the  aetion  commenced,  the  plaintiff  and  defendant  both  dwelt  in 
fiuTLEB.  ^^^  ^^^^  ^'  Lincohishire.  The  distance  in  a  straight  line  between 
their  residences  was  about  twelve  miles ;  but  from  the  nature  of 
the  country  it  was  impracticable  to  go  in  a  direct  line.  By  a 
footway,  the  measured  distance  was  sixteen  miles,  six  furlongs,  one 
hundred  and  thirty-nine  yards.  The  distance  by  the  nearest 
public  carriage  road  was,  according  to  the  measurements  made  on 
behalf  of  the  plaintiff,  nearly  twenty-one  miles ;  according  to  the 
defendant's  measurements,  a  little  less  than  twenty  miles. 

O.  Hayes  now  showed  cause : 

[98]  *    *    It  is  submitted  that  the  true  mode  of  measuring  the 

distance  is  the  straight  line.  The  question  was  discussed,  but  not 
decided,  in  Stokes  y.  Grissell  (1).  There  Jebyis,  Gh.  J.  and  Maulb,  J. 
expressed  their  opinions  that  the  distance  is  to  be  measured  as  the 
crow  flies. 

(Lord  Campbell,  Ch.  J. :  What  is  meant  by  that  phrase  is  a 
straight  line  from  point  to  point.  If  a  hill  intervenes,  the  shortest 
practical  route  for  a  real  crow  might  be,  according  to  circumstances, 
over  it  or  round  it ;  but  the  straight  line  goes  through  it.) 

[  94  ]  *  *  The  authorities  are  in  favour  of  the  defendant's  construction. 
In  Leigh  v.  Hind  (2)  the  way  by  the  nearest  mode  of  access  was 
less  than  the  distance  prescribed  by  the  covenant ;  and  in  Woods  v. 
Dennett  (3)  neither  party  appears  to  have  insisted  on  the  direct 
line.  In  neither  case,  therefore,  was  it  necessary  to  decide  the 
question.    *    ♦    ♦ 

(GoLBRiDGE,  J. :  Does  not  the  Legislature,  in  this  Act,  contemplate 
that  the  litigants  are  to  go  from  the  one  dwelling  to  another  ?  Unless 
it  did,  it  seems  strange  that  the  distance  between  their  dwellings  is 
made  to  determine  whether  it  is  proper  to  sue  in  the  county  court 
or  not.) 

[  *96  ]  The  distance  the  litigants  *will  have  to  travel  depends  on  their 
distance  from  the  county  court,  not  from  each  other.  In  Reg.  v. 
Saffron  Walden  (4)  it  was  necessary  to  decide  what  was  meant,  in 
stat.  4  &  5  Will.  IV.  c.  76,  s.  68,  by  the  words  **  inhabit  within  ten 
miles  *'  of  a  parish.    The  Goubt  adopted  the  view  of  Pabeb,  J.  in 

(1)  98  R.  R.  814  (14  0.  B.  678).  (8)  2  Stark.  89. 

(2)  33  R.  R.  323  (9  £.  &  0.  774).  (4)  72  R.  R.  186  (9  Q.  fi.  76). 
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Leigh  v.  Hind  (1),  and  held  that  the  ten  miles  must  be  measured        Lake 
by  a  direct  line.  Bdtleb. 

(Crompton,  J. :  The  Legislature,  which  must  be  taken  to  know 
that  such  was  the  construction  put  upon  the  words  by  this  Court, 
and  that  the  decision  stood  unreversed,  uses  the  same  words. 
It  seems  fair  to  say  that  it  was  intended  that  they  should  be 
construed  in  the  same  manner.) 

Watson,  in  support  of  the  rule  : 

*  *  The  object  of  the  enactment  must  be  looked  to ;  it  was  tb 
allow  a  plaintiff  to  sue  in  the  superior  Court  when  there  were  not 
reasonable  facilities  for  carrying  on  a  suit  in  the  county  court  : 
and,  as  a  great  part  of  the  business  in  a  county  court  suit  is 
carried  on  by  notices  delivered  by  the  one  party  to  the  other,  these 
facilities  depend,  to  a  great  extent,  on  the  means  of  communication 
between  the  parties.  That  depends,  not  on  the  straight  line  dis- 
tance, but  the  distance  by  the  road.  This  consideration  supplies 
the  *guide  from  the  context,  which  Parke,  J.  in  Leigh  v.  Hind  (1),  [  *96  ] 
and  this  Court  in  Reg.  v.  Saffron  WaUlen  (2),  said  would  influence 
the  construction  of  the  words.  In  Atkyns  v.  Kinnier  (3)  Parke,  B. 
appears  to  treat  the  decision  in  Leigh  v.  Hind{\)  as  estabUshing 
that,  contrary  to  his  opinion  expressed  in  that  case,  the  nearest 
convenient  way  was  to  be  taken.  In  Stokes  v.  Grissell  (4)  the 
decision  was  on  another  point.    ♦     *    * 

Lord  Campbbll,  Ch.  J.: 

I  am  of  opinion  that  the  distance  is  to  be  measured  in  a  straight 
line  along  the  horizontal  plane  from  point  to  point.  The  words  of 
the  Act,  ^'  where  the  plaintiff  dwells  more  than  twenty  miles  from 
the  defendant,"  are  general,  and  do  not  specify  how  that  distance 
is  to  be  measured.  We  are  therefore  to  consider  what  is  the 
meaning  of  the  Legislature.  And  I  think  that  we  must  suppose 
that  the  Legislature  intended  by  the  words  to  express  the  meaning 
that  would  be  most  convenient  and  most  capable  of  being  ascer- 
tained. Now,  if  the  distance  is  to  be  measured  by  the  nearest 
practicable  way,  see  how  uncertain  it  is.  *The  nearest  mode  of  [  *97 } 
access  may  be  by  boat,  by  a  route  varying  every  day  according  to 
the  state  of  the  tide;  or,  if  it  be  by  land,  it  may  be  rendered 

(1)  33  R.  E.  323  (9  B.  &  0.  774).      (3)  80  R.  R  767  (4  Ex.  776). 

(2)  72  B.  R  186  (9  a  B.  76).         (4)  98  B.  R  814  (14  0.  B.  678). 
r.r. — VOL.  cni.  26 


886  1855.    Q.  B.    5  EL.  &  BL.  97—98.  [r.r. 


Lake        longer  or  shorter  by  changes  in  the  road.    But  if  the  straight 
BuTLEB.      1^^6  measurement  be  adopted  there  can  be  no  uncertainty.    Even 
where  there  are  mountains  to  be  ascended  and  descended,  it  is 
easy  for  a  surveyor  to  ascertain  the  distance  from  point  to  point. 

Then,  that  construction  being  the  convenient  one,  what  obstacle 
is  there  to  adopting  it  ?  I  do  not  think  the  decisions  on  the  Five 
Mile  Acts,  or  on  broken  covenants,  assist  us  much :  but  Reg.  v. 
Saffron  Walden  (1)  is  a  decision  in  which  the  Court  construed  similar 
words,  in  an  Act,  as  meaning  the  distance  in  a  straight  line.  In 
Stokes  V.  GrisseUi^)  two  Judges  in  the  Court  of  Common  Pleas 
approved  of  that  decision.  Two  others  seem  to  have  doubted, 
but  not  to  have  dissented.  It  seems  to  me  that  we  ought  to 
adhere  to  it. 

COLBRIBGB,  J. : 

I  have  had  doubts  during  the  argument,  not  yet  entirely  removed, 
as  to  the  intention  of  the  Legislature.  The  concurrent  jurisdiction 
is  not  made  to  depend  on  the  parties  dwelling  within  a  circle  of 
twenty  miles  radius  from  the  county  court,  but  on  their  dwelling 
within  twenty  miles  of  each  other.  Unless  that  enactment  was 
passed  with  reference  to  their  practical  means  of  communicating 
with  each  other,  there  is  no  reason  for  it.  And  I  think  that,  in 
popular  language,  when  it  is  said  one  place  is  twenty  miles  from 
[  *98  ]  "^another,  it  is  meant  that  such  is  the  distance  by  the  road.  But, 
though  I  have  doubts,  not  yet  removed,  as  to  the  intention  of  the 
Legislature,  I  have  none  that  the  mode  of  measurement  by  the 
straight  line  is  far  the  more  certain  and  convenient ;  and  I  also 
think  that  there  is  no  substantial  distinction  between  the  language 
of  this  Act  and  that  construed  in  Reg.  v.  Saffron  TFaMen(l).  I 
therefore  agree  that  it  is  safer  to  adopt  that  construction. 

Erlb,  J.: 

I  think  that  the  distance  should  be  measured  in  a  straight  line. 
Similar  words  were  so  construed  in  Reg.  v.  Saffron  Walden  (1). 
Such  was  the  opinion  of  two  Judges  in  Stokes  v.  GrisseU  (2)  and  of 
Parks,  J.  in  Leigh  v.  Hind  (3) ;  and  this  mode  of  measurement 
has  been  adopted  by  the  Legislature  as  the  most  convenient  in 
several  cases. 

If  the  matter  were  res  integra^  I  should  say  that,  words  being 

(1)  72  R.  R.  186  (9  Q.  B.  76).  (3)  33  B.  R.  323  (9  B.  &  C.  774). 

(2)  98  R.  R.  814  (14  C.  B.  678). 
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eqaally  capable  of  bearing  two  meanings,  we  ought  to  adopt  that        Lake 

which  gives  the  most  convenient   construction.     And  I  have  no      butlkr. 

doubt  the  straight  line  is  far  more  easily  ascertainable,  even  if 

minute  accuracy  is  required,  than  the  nearest   practicable   road. 

Does  that  mean  a  footway  or  a  carriageway?     Or,  if  a  footway 

will  not  do,  will  a   bridle  path?     In  an  aquatic  country  are  we 

to  take  to  a  boat?    All  these  are  questions  of  doubt  avoided  by 

the  simple  rule  now  adopted.    And  this  decision,  if  not  overruled, 

will  enable  those  who  draw  Acts  of  Parliament  in  future  to  use 

the  general  words  knowing  that  ^they  will  be  construed  to  mean       [  *99  ] 

the  distance   in   a   straight   line.      When,  for  any  reason,   the 

intention  is  to  express  the  distance  by  the  road,  it  will  be  easy 

to  say  so. 

Gbompton,  J. : 

If  this  question  were  quite  new,  the  convenience  would  be  all  in 
favour  of  construing  the  distance  as  that  measured  in  a  straight 
line ;  and  the  words  would  be,  to  say  the  least,  capable  of  bearing 
that  construction.  In  common  language,  if  you  ask  how  far  is  it 
from  one  place  to  another,  the  answer  often  is  :  Do  you  mean  by 
the  road,  or  by  the  fields,  or  as  the  crow  flies  ?  But,  the  recent 
authorities  being  all  in  favour  of  this  construction,  and  the  decision 
in  Reg.  v.  Saffron  Walden  (l)  being  precisely  in  point,  we  ought  to 
adhere  to  it  at  any  rate,  so  that  the  Legislature  may  know  how 
such  general  words  in  an  Act  will  be  construed,  and  use  them  in 
that  sense. 

^  Rule  discharged. 

EGGINGTON  v.  MAYOR  of  LICHFIELD.  i865. 

(6  El.  &  BL  100—114  ;  S.  C.  24  L.  J.  a  B.  360  ;  1  Jur.  N.  S.  908.)  May^  25. 

Trespass  for  false  imprisonment  in  two  actions,  one  against  the  corpora-        [  1^  ] 
tion  of  L.,  S.  and  P.,  the  other  against  the  corporation  of  L.,  S.  and  W. 
Plea  in  each  case,  Not  guilty,  by  statute,  5  &  6  Will.  IV.  c.  76,  s.  133  (*-?). 

On  the  trial,  it  appeared  that  plaiotiff  had  been  town  clerk  of  L.,  was 
dieonissed,  and  S.  appointed  his  successor.  The  corporation,  by  a  minute 
under  their  seal,  directed  S.,  as  their  attorney,  to  take  proceedings  against 
plaintiff,  under  stat.  5  &  6  Will.  IV.  c.  76,  s.  60  (3),  for  wilfully  refusing  to 
deliver  books,  &c.  8.  procui-ed  a  conviction  before  two  justices,  and 
obtained  a  warrant  from  them,  which  he  gave  to  P.,  a  constable.  He 
advised  P.  that  it  might  be  executed  on  Sunday ;  and  P.  did  execute  it  on 

(1)  72  R.  R.  186  (9  Q.  B.  76).  (3)  Repealed,  45  &  46  Vict.  c.  50, 

(2)  Repealed,  45  &  46  Vict.  c.  50,  s.  5.  See  now  s.  21  of  the  repealing 
s.  5.    See  now  56  &  57  Vict.  c.  61,      Act. 

s.  1(a). 
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EOOINOTON 

r. 

Mayob  of 

Lichfield. 


[  noi  ] 


Sunday y  and  conveyed  plaintiff  to  gaol.  S.  procured  a  second  warrant 
from  the  same  justices,  which,  by  his  directions,  P.  lodged  with  the  gaoler. 
Plaintiff  having  sued  out  a  habeas  corpus,  the  two  warrants  were  returned : 
the  return  was  discussed  without  actually  bringing  plaintiff  up.  The 
corporation,  by  S.  as  their  attorney,  opposed  his  discharge.  This  Court 
ordered  plaintiff's  discharge,  on  the  ground  that  the  arrest  was  on  Sunday. 
In  the  interval  between  the  return  and  Jtbe  order  for  plaintiff's  discharge,  a 
third  warrant,  under  the  authority  of  a  local  Act  whereof  the  corporation 
were  trustees  under  stat.  5  &  6  Will.  lY.  c.  76,  s.  75,  was  obtained  by  S. 
and  lodged  by  P.  with  the  gaoler,  and  a  ca.  aa.  at  the  suit  of  a  third  person 
was  also  lodged  with  him.  Plaintiff  having  obtained  a  rule  to  discharge 
him,  in  lieu  of  a  habecu  corpus,  the  corporation,  as  before,  showed  cause : 
this  Court  decided,  in  the  month  of  November,  that  the  ca.  $a.  afforded  a 
good  ground  for  his  detention.  Plaintiff  remained  in  prison  till  2nd  March, 
when,  the  judgment  on  which  the  ca.  sa.  was  issued  being  satisfied,  he  was 
set  at  liberty.  As  soon  as  he  was  out  of  gaol,  he  was  arrested  by  W., 
another  constable,  under  a  fourth  warrant,  which  S.  had  obtained  and  had 
given  to  the  police,  with  express  instructions  when  and  how  to  execute  it. 
He  was  discharged  by  a  Judge  at  chambers,  the  corporation  opposing  his 
discharge.  The  warrant  set  forth  a  conviction  by  the  justices,  but  did  not 
show  any  previous  warrant  by  one  justice,  as  required  by  stat  6  &  6 
Will.  lY.  c.  76,  s.  60(1).  The  action  against  the  corporation  of  L.,  S.  and 
P.  was  commenced  on  1st  September : 

Held,  that  the  imprisonment  in  which  P.  was  an  actor  ceased  in  November 
(after  which  time  plaintiff  was  detained,  under  the  ca.  so.)  six  months  before 
the  action  in  which  P.  was  a  defendant  was  commenced ;  and  that  stat. 
6  &  6  Will.  lY.  c.  76,  s.  133  (2),  barred  that  action :  and  the  verdict  was 
entered  for  the  defendants  in  that  action. 

Held  that,  as  to  the  imprisonment  after  2nd  March,  there  was  no 
evidence  against  the  corporation,  as  their  minute  did  not  direct  any  thing 
more  than  taking  proceedings,  and  that  opposing  plaintiff's  discharge  was 
not  a  ratification  of  the  arrest ;  but  that  S.,  having  personally  directed  the 
arrest,  had  done  more  than  merely  put  the  law  in  motion,  and  was  liable, 
the  warrant  being  bad ;  and  the  verdict  was  entered,  in  the  action  in  which 
W.  was  a  defendant,  for  the  corporation  and  against  S. 

The  declaration  in  Eggington  v.  Mayor ,  dc.  of  Lichfield^  Simpson, 
Page  and  others,  contained  three  ^counts.  Ist  count  for  false 
imprisonment,  to  wit  from  17th  October,  1853,  to  2nd  March,  1864. 
2nd  count  for  false  imprisonment  from  2nd  March,  1854,  to  8th 
March,  1854.  8rd  count  for  a  penalty  of  500Z.  under  the  Habeas 
Corpus  Act  (81  Car.  II.  c.  2,  s.  6),  for  arresting  for  the  same  cause 
after  plaintiff  was  set  at  large  on  habeas  corpus.  Pleas,  by  all  the 
defendants  except  Page,  and  by  Page  severally,  of  Not  guilty,  by 
statute.  On  the  margin  in  each  plea  was  a  reference  to  stat. 
5  &  6  Will.  IV.  c.  76,  s.  138,  stat,  21  Jac.  I.  c.  4,  s.  4,  and  stat. 
81  Car.  II.  c.  2,  s.  20. 

The  declaration  in  Eggington  v.  Mayor,  dtc.  of  Lichfield,  Simpson, 

(1)  Bepealed,  45  &  46  Vict.  c.  50,  (2)  Repealed,  45  &  46  Vict.  c.  50, 

s.  5.    See  now  s.  21  of  the  repealing      s.  5.     See  now  56  &  57  Vict,  c  61, 
Act.  8.  1  (a). 
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Wollastoyi  and  others,  contained  two  counts  precisely  similar  to  the 
second  and  third  counts  in  the  other  action.  Pleas,  by  all  the 
defendants  except  Wollaston,  and  by  Wollaston  severally,  of  Not 
guilty,  by  statute,  referring  in  the  margin  to  the  same  Acts  as  in 
the  other  action. 

At  the  Staffordshire  Spring  Assizes,  1855,  the  case  of  Eggington 
V.  Mayor,  dtc,  of  Lkhjield,  Simpson,  Page  and  others  came  on  for 
trial  before  Lord  Campbell,  Ch.  J. 

It  appeared  that  plaintiff  had  been  town  clerk  of  Lichfield :  he 
was  dismissed  from  that  office ;  and  the  defendant  Simpson  was 
appointed  his  successor.  On  Sunday,  16th  October,  1858,  plaintiff 
was  taken  into  custody  by  the  defendant  Page,  who  was  a  constable, 
under  a  warrant,  dated  8th  October,  1853,  of  two  justices,  on  a  con- 
viction of  wilfully  neglecting  to  deliver  his  accounts,  and  carried  to 
Stafford  gaol ;  and,  on  the  24th  October,  Page  lodged  a  second 
warrant  by  the  same  justices  with  the  gaoler.  A  writ  of  habeas 
corpus  was  sued  out,  the  return  to  which  set  out  the  two  warrants. 
The  return  was  discussed  without  actually  bringing  the  plaintiff  up 
to  town.  On  the  2nd  *ot  November  this  Court  ordered  the  discharge 
of  the  plaintiff  from  custody.  On  1st  of  November,  after  the  return 
to  the  liaheas  corpiis,  but  before  the  decision.  Page  lodged  a  third 
warrant  with  the  gaoler.  On  the  8rd  November,  the  order  for 
plaintiff's  discharge  came  down;  on  the  same  day  a  detainer  under 
a  ca.  sa.,  at  the  suit  of  a  third  person,  was  lodged  with  the  gaoler, 
who  still  detained  the  plaintiff  in  custody.  A  rule  for  his  discharge 
was  obtained  in  this  Court;  against  which  cause  was  shown:  and 
this  Court,  on  21st  November,  1858,  held  that  the  ca.  sa.  was  a 
sufficient  cause  for  his  detention ;  and  the  rule  was  discharged. 
He  remained  in  gaol  until  the  2nd  of  March,  1854  ;  when,  having 
paid  off  the  debt,  he  was  set  at  liberty,  and  left  the  gaol.  As  soon 
as  he  was  out  of  the  gaol,  Wollaston,  the  defendant  in  the  second 
action,  who  was  also  a  constable,  took  him  into  custody  under  a 
fourth  warrant,  which  was  a  duplicate  of  that  lodged  with  the  gaoler, 
on  24th  October,  which  was  set  out  in  the  return  to  the  habeas 
coiptis.  It  was  under  the  hand  and  seals  of  two  justices,  was  headed 
**  City  and  county  of  Lichfield ;  "  and  was  addressed  to  the  constables 
and  dozeners  of  Lichfield,  and  to  the  gaoler  of  Stafford  gaol.  It 
was  in  the  following  terms :  "  Whereas  Alfred  Eggington,  of  "  &c., 
"  was  this  day  duly  convicted,  on  the  complaint  in  writing  bearing 
date  the  3rd  day  of  October  instant,  on  the  oath  of  J.  B.,'*  &c.,  **  the 
person  authorized  by  the  council  of  the  said  city  for  that  purpose. 


Egoington 

r. 

Mayor  op 

Lichfield. 


[  •102] 
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and  on  the  evidence  on  oath  of  the  said  J.  B.  and  others,  before  as, 
the  Reverend  T.  0.  B.  F,,  clerk,  and  R.  C.  C,  Esquire,  two  of  her 
Majesty's  justices  of  the  peace  for  the  said  city  and  coonty :  For 
that  he,  the  said  A.  Eggington,  was  lately  town  clerk  of  *the  said 
city,  and  was  appointed  to  that  office  under  the  provisions  of  the 
Act "  &c.  "  and  was  dismissed  from  that  office  on  the  12th  day  of 
September  last :  and  that,  on  the  same  day,  by  the  order  and  direc- 
tion of  the  said  council,  a  notice  in  writing  to  the  said  A.  Eggington, 
under  the  hands  of  George  Birch,  Esquire,  mayor  of  the  said  city, 
and  Stephen  Brassington  and  Frederick  Bond,  three  of  the  said 
council,  was  delivered  to,  and  left  with,  one  Nicholas  Wildey,  the 
clerk  of  the  said  A.  Eggington,  at  the  last  place  of  abode  of  the  said 
A.  Eggington,  in  "  &c.,  "  by  which  said  notice  the  said  A.  Eggington 
was  directed  to  deliver  to  the  said  J.  B.,  who  was  by  the  said  council 
authorized  to  receive  the  same  at  the  Guildhall  of  the  said  city,  a 
true  account  in  writing  of  all  matters  committed  to  his  charge  by 
virtue  of  the  said  Act  of  Parliament,  and  also  of  all  moneys  by  him 
received  by  virtue  or  for  the  further  purposes  of  the  said  Act,"  "and 
vouchers,  books,  lists  "  &c.  (describing  them).     "  And  that,  ever  since 
the  delivery  of  the  said  notice  as  aforesaid,  he,  the  said  A.  Egging- 
ton, has  wilfully  neglected  to  deliver  such  account,  and  the  vouchers 
relating  thereto,  and  such  list  as  aforesaid ;  and  that  certain  books, 
papers  and  writings,  relating  to  the  execution  of  the  said  Act,  and 
particularly  the  corporation  minutes  and  cheque  books,  the  property 
of  the  mayor,  aldermen  and  citizens  of  the  said  city,  remain  in  the 
hands  or  in  the  custody  or  power  of  the  said  A.  Eggington ;  and 
that  he  has  wilfully  neglected  to  deliver  the  same,  and  to  give  satis- 
faction to  the  said  J.  B.  respecting  the  same,  as  required  by  the  said 
notice :  And  it  was  thereby  adjudged  that  the  said  A.  Eggington, 
for  his  said  offence,  should  be  committed  to  the  common  gaol  at 
Stafford,  in  the  county  of  Stafford,  being  the  common  gaol  for  the 
said  city  and  county  of  Lichfield,  there  to  remain  without  *bail, 
until  he  shall  have  delivered  a  true  account  as  aforesaid,  together 
with  such  vouchers  and  list  as  aforesaid,  and  until  he  shall  have 
delivered  up  such  books,  papers  and  writings,  and  have  given  satis- 
faction in  respect  thereof  to  the  said  J.  B.  as  aforesaid  :  These  are 
therefore  to  command  "  &c.  the  constables  to  arrest,  and  the  gaoler 
to  receive,  Eggington.     From  this  arrest  he  was  discharged  on  8th 
March  by  order  of  Maulb,  J.  at  chambers.     *     *     * 

The  evidence  given  for  the  purpose  of  connecting  the  mayor,  Ac. 
of  Lichfield  and  Simpson  with  the  imprisonment  was  in  effect  that. 
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shortly  after  the  plaintiff  had  been  dismissed  from  the  office  of  town 
clerk,  and  Simpson  appointed  his  successor,  a  minute  under  the 
corporation  seal  directed  Simpson  to  take  proceedings  against  the 
plaintiff  for  refusing  to  deliver  up  the  papers  &c.  That  after  this, 
vrhen  the  warrant  was  in  the  hands  of  Page,  Simpson  advised  him 
that  the  warrant  might  lawfully  be  executed  on  Sunday.  That 
Simpson,  as  attorney  for  the  corporation  and  on  their  behalf, 
opposed  the  discharge  of  the  plaintiff  on  each  of  the  three  applica- 
tions ;  and  that  Simpson  himself  procured  all  the  warrants  to  be 
given  to  the  police,  and  specially  instructed  a  head  constable  of  the 
name  of  Burden  to  have  the  fourth  warrant  executed  as  soon  as 
plaintiff  was  out  of  gaol.  The  writ  in  this  action  was  issued  on  1st 
September,  1864. 

At  the  conclusion  of  the  evidence  given,  Lord  Campbell,  Ch.  J. 
expressed  his  opinion  to  be  that  there  was  no  "^evidence  that  any  of 
the  defendants  except  the  corporation  of  Lichfield,  Simpson  and 
Page  had  taken  any  part  in  the  transaction ;  and  he  directed  an 
acquittal  of  the  other  defendants.  He  also  expressed  his  opinion 
that  the  last  count  could  not  be  supported,  as,  according  to  the 
decision  in  Eggington's  case  (l),  the  proceedings  were  substantially 
civil  proceedings,  and  consequently  not  within  stat.  81  Car.  II. 
c.  2,  B.  6.    These  rulings  were  not  questioned  in  banc. 

The  counsel  who  appeared  for  all  the  defendants  except  Page 
contended  that,  if  there  was  evidence  against  the  corporation  of 
Lichfield  and  Simpson  of  any  trespass,  it  was  of  one  committed 
under  the  powers  of  stat.  6  &  6  Will.  IV.  c.  76,  and  more  than  six 
months  before  the  action  commenced  ;  and  also  that  there  was  no 
evidence  of  any  trespass  by  either.  The  counsel  for  the  defendant 
Page,  besides  those  points  which  were  common  to  his  case  and  that 
of  the  other  defendants,  contended  that  he,  being  a  constable,  was 
protected  in  obeying  the  warrants. 

Lord  Campbell,  Ch.  J.  directed  the  jury  to  assess  separately 
the  damages  for  each  period  of  imprisonment.  They  assessed 
the  damages  for  the  imprisonment  from  16th  October  to  4th 
November  at  200Z.,  and  from  4th  November  to  2nd  March  at  1501. 
His  Lordship  then  directed  a  verdict  for  the  defendants,  with  leave 
to  move  to  enter  a  verdict  against  the  mayor,  &g.  of  Lichfield, 
Simpson  and  Page  for  either  or  both  of  those  sums,  if  the  Court 
should  think  there  was  evidence  to  warrant  a  verdict. 

It  was  then  arranged  that  a  verdict  should  be  taken  for  *' 
(1)  2  El.  &  Bl.  717, 


Egginqton 

r. 

Mayok  op 

Lichfield. 
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Egoikgton    defendants  in  the  other  action,  subject  to  leave  *to  move  to  enter  a 

Matob  of     verdict  against  the  mayor,  &c.  of  Lichfield,  Simpson  and  Wollaston 

Lichfield,    j^^  ^OZ.  damages.     The  evidence  taken  in  the  first  action  to  be  con- 

sidered  as  taken  in  the  second ;  and  all  the  points  raised  for  Page 

to  be  taken  as  raised  for  Wollaston. 

Keating,  in  the  ensuing  Term,  obtained  rules  niM  in  both  actions 
accordingly.  Cause  was  now  (i)  shown  against  both  together,  by 
Whateley  and  J.  Gray,  for  the  mayor,  &c.  of  Lichfield  and  Simpson, 
Whitmore  for  Page,  and  Bros  for  Wollaston.  In  the  course  of  the 
argument,  Keating,  in  deference  to  a  suggestion  of  the  Court, 
abandoned  his  rules   against  the  two  constables. 


[  108  ]  Keating  and  Phipson  were  heard  in  support  of  the  rule.    *    *    » 

Lord  Campbell,  Ch.  J. ; 

It  will  simplify  the  discussion  if  the  Court  now  gives  judgment 
on  one  point  on  which  we  are  all  agreed. 

I  am  of  opinion  that  all  causes  of  action  for  the  imprisonment 
under  the  first  and  second  warrants  accrued  more  than  six  months 
before  the  commencement  of  the  action.  It  is  true  that,  in  one 
sense,  the  imprisonment  was  continuous;  that  is,  the  plaintiff 
remained  within  the  same  gaol,  and  in  the  custody  of  the  same 
gaoler.  But  the  nature  of  the  custody  was  changed  as  soon  as  the 
gaoler  had  the  order  made  by  this  Court  under  the  habeas  corpus. 
It  is  precisely,  I  think,  the  same  thing  as  if  the  plaintiff  had  been 
L  ♦109  ]  *brought  up  on  the  floor  of  this  Court,  and  then  and  there  dis- 
charged, and  the  gaoler  had  subsequently  taken  him  into  custody. 
The  subsequent  detention  was  a  fresh  and  distinct  imprisonment ; 
it  may  be  a  fresh  wrongful  act,  or  it  may  be  justified.  On  these 
points  we  will  hear  argument :  but  we  clear  the  way  so  far. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  If  the  order  of  the  Court  was 
obeyed,  it  is  clear  the  first  detention  ceased.  In  effect  the  argu- 
ment is  that  it  was  not  obeyed,  and  that  the  lodging  a  third  warrant 
shows  it.     But  I  think  it  was  clearly  not  so  in  fact. 

£rle,  J. : 

So  far   from   thinking  that  the   lodging  of  the   third    warrant 
showed  an  intention  to  disobey  the  order  of  the  Court  and  continue 
(1)  Before  Tjord  Campbell.  Ch.  J.,  Coleridge,  Erie  and  Crompton,  J  J, 


VOL.  era.]       1855.    Q.  B.    5  EL.  &  BL.  109—111.  898 


the  first  warrant,  I  think  it  clear  .that  the  motive  was  to  make  a   Egoinoton 
fresh  imprisonment,  and  so  cure  the  bad  arrest  upon  the  Sunday.       mayor 


r. 

OF 

Lichfield. 


(Crompton,  J.  had  left  the  Court.) 

Keating  and  Phipson  were  then  heard  on  the  other  points.  *  *  ♦ 

Lord  Campbell,  Ch.  J. :  [  i^o  ] 

The  Court  will  take  time  to  consider  in  the  second  action,  in 
which  Wollaston  was  made  a  defendant :  but  in  the  first  we  will  give 
judgment  at  once. 

I  am  of  opinion  that  the  period  of  limitation  in  stat.  5  &  6  Will.  IV. 
c.  76,  8.  183  (l)  is  a  bar.  The  defendants  were  exercising  powers 
given  them  by  that  Act ;  and,  therefore,  are  entitled  to  its  protec- 
tion, unless  the  imprisonment  can  be  brought  down  as  continued  to 
the  2nd  of  March.  It  is  said  to  be  so  by  the  lodging  of  the  third 
warrant.  But  I  think  it  quite  clear,  in  fact,  that  the  defendants 
never  relied  on  that  warrant  after  the  judgment  of  this  Court. 
They  relied  upon  the  ca.  sa.  as  a  detainer,  and  prepared  and  acted 
upon  the  fourth  warrant  to  arrest  him  and  detain  him  when  freed 
from  the  ca.  sa.  If,  in  fact,  they  had  relied  on  the  third  warrant, 
it  might  perhaps  be  a  false  imprisonment,  notwithstanding  the  ca. 
sa.  under  which  he  was  detained ;  as,  I  should  say,  if  a  person  was 
detained  by  a  slight  impediment,  he  who  built  round  such  person 
an  additional  wall  would  imprison  him.  But  to  raise  that  point  we 
must  draw  an  inference  of  law,  that,  because  there  was  once  such  *a  [  *iii  ] 
warrant,  the  plaintiflF  was  detained  under  it,  contrary  to  the  fact. 
There  being,  therefore,  no  continuance  of  the  imprisonment  so  as  to 
bring  it  within  six  months,  the  verdict  for  the  defendants  must 
stand. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  The  facts  are,  that  a  third  warrant 
was  lodged  before  the  decision  of  this  Court  that  the  plaintiff  was 
entitled  to  be  discharged ;  and  then  a  ca.  sa.  was  lodged,  which, 
according  to  our  decision,  justified  his  detention.  He  is  detained  as 
long  as  the  ca.  sa.  continued  to  justify  his  detention  ;  the  moment 
it  ceases  to  do  so  he  is  permitted  to  go  out,  and  then  arrested  under 
the  fourth  warrant.  The  onus  unquestionably  lies  on  the  plaintiff 
to  make  out  that  he  was  detained  by  virtue  of  something  else  than 
(I)  See  DOW  66  &  57  Vict>  c.  61,  s.  1  (a). 
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the  ca.  sa.  Now,  if  the  qaestion  js  one  of  fact,  I  think  the  inference 
of  fact  is  that  he  was  detained  by  the  ca.  sa.,  which  explains  his 
detention,  especially  as,  the  moment  that  cause  ceases,  he  gets  out, 
and  is  arrested,  not  under  any  of  the  old  warrants,  but  under  a 
new  one. 

If  we  are  to  draw  a  conclusion  of  law,  I  think  that,  where  the 
imprisonment  may  be  attributed  to  a  sufficient  cause  or  to  an 
insufficient  cause,  the  law  attributes  it  to  the  good  cause. 

Erlb,  J. : 

I  concur  on  this  ground,  that  the  burthen  lay  on  the  plaintiff  to 
show  affirmatively  that  there  was  an  imprisonment  within  the  six 
months,  and  that  he  has  failed. 


As  to  the  second  action, 


Cur.  adv.  vvlt. 


Lord    CampbelIi,    Gh.  J.,    on    a    subsequent   day   in   this   Term 
(May  25th),  delivered  judgment: 

We  are  of  opinion  that  the  fourth  warrant  issued  against  the 
plaintiff  to  commit  him  to  prison  for  not  delivering  up  the  cor- 
poration books  is  bad,  as  it  does  not  contain  the  requisite  allegations 
to  show  that  the  two  justices  had  jurisdiction  to  grant  it  under 
Stat.  5  &  6  Will.  IV.  c.  76,  s.  60  (i).  Indeed,  the  invalidity  of  this 
warrant  was  admitted,  unless  it  can  be  supported  by  the  help  of 
Stat.  11  &  12  Vict.  c.  48,  s.  24,  and  Schedule  (P.  1)  to  that  Act. 
Had  it  followed  a  form,  given  by  an  Act  of  Parliament  as  applicable 
to  such  an  instrument,  any  objection  which  otherwise  would  have 
been  fatal  to  it,  would  not  prevail.  But,  when  we  refer  to  the 
statutory  form  relied  upon,  we  find  that  it  is  not  at  all  applicable  to 
such  a  proceeding,  and  that,  if  it  were,  it  has  not  been  followed  by 
the  framer  of  the  warrant. 

We  have,  therefore,  to  consider  whether  the  corporation,  or  the 
defendant  Simpson,  be  liable  to  this  action  in  respect  of  the  plaintiff 
having  been  arrested  and  imprisoned  under  it.  We  are  of  opinion 
that  there  is  no  evidence  to  fix  the  corporation.  By  an  order  under 
their  common  seal,  they  directed  proceedings  to  be  taken  against  the 
plaintiff  for  his  refusal  to  deliver  up  the  corporation  books :  but  this 
must  be  confined  to  lawful  proceedings ;  and,  as  a  corporation,  they 
never  interfered  with  the  execution  of  the  warrant.  Simpson  was 
employed  as  solicitor  for  the  coiporation  to  conduct  the  proceedings 
(1)  See  now  45  &  46  Vict.  c.  50,  8/21. 
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against  the  plaintiff;  but  we  do  not  think  that,  for  this  reason,  they 
are  liable  for  any  acts  contrary  to  law  of  which  he  may  have  been 
guilty  in  *conducting  these  proceedings.  Therefore  they  are  not 
trespassers ;  and  a  verdict  must  be  entered  in  their  favour  on  the 
plea  of  Not  guilty. 

If  the  defendant  Simpson  had  merely  applied  to  the  justices  for 
the  warrant,  and  had  peiBonally  taken  no  part  in  executing  it,  we 
should  have  thought,  according  to  West  v.  Sinallwood  (i),  that  he  was 
not  liable  in  this  action  any  more  than  the  corporation.     But,  when 
we  examine  the  evidence,  he  appears  to  have  been  personally  the 
instigator  of  all  the  proceedings  instituted  against  the  plaintiff  in 
the  name  of  the  corporation ;    the  four  different  warrants  are  all 
connected  with  each  other,  although  the  plaintiff  can  only  recover 
damages  for  the  imprisonment  between  the  2nd  and  8th  of  March, 
1854,  his  remedy  for  the  prior  imprisonment  being  barred  by 
sect.  188  of  stat.  5  &  6  Will.  IV.  c.  76  (2),  which  requires  the  action 
to  be  commenced  within  six  calendar  months  after  the  fact  com- 
mitted :  nevertheless,  there  having  been  a  continuity  of  proceedings 
by  Simpson  from  the  8th  of  October,  1853,  to  the  2nd  of  March, 
1854,  for  the  purpose  of  causing  the  plaintiff  to  be  imprisoned  and 
kept  in  prison,  we  may  look  to  Simpson's  conduct  in  the  earlier 
stages  in  considering  his  conduct  with  respect  to  the  last  warrant. 
It  is  then  clear  upon  the  evidence  that  he  gave  directions  for  the 
arrest  of  the  plaintiff  on  the  Sunday  at  Birmingham,  on  the  16th 
day  of  October,  and  for  his  being  carried  to  Stafford  gaol.    It  is 
clear  that  he  obtained  the  second  warrant  in  the  hope  of  detaining 
the  plaintiff,  notwithstanding  the  illegal  arrest  on  the  Sunday.     It 
is  clear  that  he  eagerly  pressed  for  and  obtained  the  third  warrant, 
with  the  view  of  *defeating  the  habeas  corpus.     Coming  to  the 
fourth  warrant,  it  is  clear  that  Simpson  made  himself  equally  liable 
for  what  was  done  under  it  as  if  he  had  been  personally  present  at 
the  arrest  on  the  2nd  of  March,  and  had  with  his  own  hand  laid 
hold  of  the  plaintiff  and  assisted  WoUaston,  the  constable,  in  carry- 
ing him  back  to  gaol.    Having  obtained  the  fourth  warrant,  which 
was  to  be  used  as  soon  as  the  ca.  sa.  should  be  satisfied,  and  the 
plaintiff  should  be  beyond  the  threshold  of  the  gaol,  he  gave  it 
to  Daniel  Burdon,  who  swore  thus :  "  I  sent  the  fourth  warrant  to 
be  executed  by  WoUaston,   at  the  instance  of  Simpson :  he  said 
Eggington  was  detained  under  some  civil  process,  and  asked  me  to 


EOOINGTON 

r. 
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[  •lis  ] 
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(1)  49  R.  R.  660  (3  M.  &  W.  418). 


(2)  See  now  56  &   57  Vict.  c.  61, 
8.  1  (a). 
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get  him  arrested  when  he  was  discharged.  In  consequence  I  went 
to  Stafford ;  and  the  plaintiff  was  arrested."  The  arrest,  therefore, 
was  the  act  of  Simpson.  He  has  no  defence  under  the  plea  of 
Not  guilty ;  and  he  neither  has  pleaded,  nor  could  he  plead,  any 
special  justification,  the  warrant  being  illegal.  This  case,  therefore, 
comes  within  the  class  of  decisions,  at  the  head  of  which  stands 
Barker  v.  Braham  (i) ;  the  distinction  between  a  warrant  granted  by 
a  justice  and  process  directed  to  the  sheriff  no  longer  avails  the 
defendant  Simpson ;  and  he  is  liable  as  a  trespasser  in  the  same 
manner  as  if  he  had  caused  an  arrest  under  a  void  capias  ad 
respondendum. 

We  are  therefore  of  opinion  that  in  this  action  the  rule  should  be 
made  absolute  to  enter  the  verdict  for  the  plaintiff  against  Simpson, 
with  the  damages  conditionally  awarded  by  the  jury. 

Rule  absolute  according! f/. 


1855. 
May  25. 

[115] 


NEWTON   V.   ELLIS  (-2). 

(5  El.  &  Bl.  115—120 ;  S.  C.  24  L.  J.  Q.  B.  337 ;  1  Jur.  N.  S.  850.) 

Defeudant  contracted  with  a  local  board  of  health  to  dig  wells  for  them, 
according  to  a  specification  prepared  by  the  surveyor:  the  works  to  be 
done  to  the  satisfaction  of  the  surveyor;  and  the  digging  to  be  done 
entirely  under  his  direction :  the  surveyor  to  have  power,  if  he  considered 
the  materials  or  works  improper,  of  making  the  contractor  remove  them, 
or  of  removing  them  at  the  contractor's  expense ;  and  of  ordenng  the 
dismissal  of  workmen  with  whom  he  should  be  dissatisfied,  or  of  dismissing 
them  himself :  the  boai-d  .to  have  the  j)ower  of  making  alterations  and 
additions. 

Defendant  was  sued  for  having  left  a  hole,  excavated  in  working  one  of 
the  wells  in  a  highway,  without  light  by  night,  whereby  plaintiff,  who  was 
driving  a  carriage  along  the  way,  fell  into  the  hole,  and  was  bruised,  and 
his  carriage  injured  : 

Held,  that  defendant  was  entitled  to  notice  of  action,  under  sect.  139  of 
the  Public  Health  Act,  1848  (3). 

Declaration  charged  that  plaintiff,  before  and  at  the  time  of  the 
committing  &c.,  was  lawfully  possessed  of  a  carriage,  and  of  a  horse 
drawing  the  same,  in  which  carriage  plaintiff  was  then  riding  with 
his  son  in  the  night  time,  in  and  along  a  public  and  common  high- 
way :  yet  defendant,  well  knowing  the  premises,  while  plaintiff  was 


(1)  3  Wils.  368  ;  S,  C,  2  W.  Bl.  866. 

(2)  Cited  WiVimnsY.  fivhlim/ {\mo) 
L.  R.  1  C.  P.  69,  78,  35  L.  J.  i\  P. 
1,  13  L.  T.  291  ;  rviifHon  v.  ThirHt 
(1867)  L.  R.  2  C.  P.  449,  451,  36 
U  J,  C.  P.  225,   16  L.  T,  324 ;  JolJife 


v.  WuUaseif  Local  Board  (1873)  L.  E. 
9  C.  P.  62,  81,  43  L.  J.  C.  P.  41,  29 
L.  T.  582. 

(3)  Repealed,  38  &  39  Vict.  c.  55. 
8.  343.  Notice  of  action  is  no  longer 
necessary  :  see  56  &  57  Vict,  c.  61,  s.  2, 
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BO  possessed  &c.,  and  riding  &c.,  wrongfully,  negligently  and  Newton 
improperly  made  and  dug  a  certain  hole  or  cutting  in  and  into  the  ellis. 
soil  of  the  said  highway,  and  kept  and  continued  the  same,  so  made 
and  dug,  during  the  night  time  without  fixing  or  placing,  or  causing 
to  be  fixed  or  placed,  any  proper  or  sufficient  light  or  signal  at  or 
near  such  hole  or  cutting,  to  denote  or  show  that  the  same  was  so 
made  and  dug  as  aforesaid  :  that,  by  reason  thereof,  the  carriage  in 
which  plaintifif  and  his  son  were  riding,  in  and  along  the  said  high- 
way as  aforesaid,  was  then  driven  and  upset  into  the  said  hole  or 
cutting :  and,  by  reason  thereof,  plaintiff  and  his  son  were  thrown 
with  great  force  and  violence  out  of  the  said  carriage,  and  were 
bruised  &c.,  and  the  carriage  was  broken  &c. 

Plea :  Not  guilty.  In  the  margin  was  written :  **  By  statute. 
The  Public  Health  Act,  1848, 11  &  12  Vict.  c.  68,  s.  189,  a  public 
Act "  (i).    Issue  thereon. 

On  the  trial,  before  Alderson,  B.,  at  the  last  Lincolnshire  Assizes,  [  116  ] 
it  appeared  that  the  local  board  of  health  of  Holbeach  in  Lincoln- 
shire (constituted  by  a  provisional  order  of  the  General  Board  of 
Health,  confirmed  by  stat.  18  &  14  Yict.  c.  108)  had,  upon  the 
application  of  some  inhabitants  of  the  district,  resolved  that  five 
new  wells  should  be  made,  at  places  severally  specified,  one  being 
'*  on  the  Boston  Boad,  in  a  place  to  be  selected  by  the  surveyor  "  ; 
and  that  the  clerk  should  advertise  for  tenders,  on  receiving  specifi- 
cations from  the  surveyor.  The  specifications  were  prepared ;  and 
the  advertisement  issued  accordingly:  and  the  defendant  con- 
tracted to  make  the  wells,  by  contract  under  seal,  of  which  the 
parts  material  to  the  present  decision  were  as  follows. 

'*  Articles  of  agreement,  made  "  25th  September,  1854,  between 
Henry  Ellis,  ''  of  the  one  part,  and  the  undersigned,  being  five 
members  of  the  Holbeach  Local  Board  of  Health,  in  the  county  of 
Lincoln,  of  the  other  part." 

Becital  that  the  board  had  received  from  defendant,  and  accepted, 
a  tender.  "The  said  Henry  Ellis  doth  for  himself,  his  heirs, 
executors,  and  administrators,  contract  and  covenant  with  the 
said  parties  of  the  second  part,  their  executorci  and  adminis- 
trators, that  he  the  said  contractor  will,  in  a  good,  substantial, 
and  workmanlike  manner,  and  with  materials  sufficient  and  proper, 
of  their  several  kinds,  execute,  perform,  and  complete  all  and 
singular  the  works  mentioned  in  the  specification  hereto  annexed, 
or  thereby  or  by  this  contract  implied,  or  to  be  reasonably  inferred, 

(1)  Ante,  p.  396,  note  (3). 
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Newton  in  and  *about  the  sinking  of  five  new  wells  and  e  applying  and 
Ellis.  placing  down  the  necessary  pumps  and  apparatus  according  to 
[*117]  the  said  specification,  and  to  the  plan  and  drawings  prepared  by 
Edward  Millington,  the  surveyor  of  the  said  local  board,  and  such 
working  and  explanatory  drawings  and  instructions  as  may  from 
time  to  time  be  furnished  by  the  surveyor  of  the  said  local 
board  ; "  the  works  to  be  finished  in  the  times  severally  mentioned 
in  the  specification,  and  all  on  or  before  11th  October  then  next ; 
"  and  the  said  works  to  be  begun,  proceeded  with,  and  completed 
to  the  satisfaction  of  the  said  surveyor  of  the  said  local  board,  to 
be  testified  by  a  writing  or  certificate  under  his  hand.  And  that, 
in  case  any  of  the  materials  used,  prepared,  or  intended  to  be  used 
by  the  said  contractor  shall  at  any  time  be  considered  by  the 
surveyor  of  the  said  local  board  as  unsound  or  improper,  the  said 
contractor  will,  upon  notice  in  writing  given  by  the  said  surveyor, 
reject  and  remove  the  same  from  the  said  ground:  and  that,  in 
default  of  such  rejection  and  removal  within  three  days  after  such 
notice,  it  shall  be  lawful  for  the  said  surveyor  to  cause  the  same  to 
be  removed  at  the  expense  and  risk  of  the  said  contractor  (such 
expense,  if  not  defrayed  by  him,  to  be  deducted  out  of  the  next 
payment  due  to  him)  to  such  place  as  the  said  surveyor  may  think 
proper.  And  that,  in  case  the  said  surveyor  shall  be  dissatisfied 
with  any  master,  foreman  or  workman,  who  shall  be  employed  by 
the  said  contractor  in  the  performance  of  the  said  works,  and  shall 
give  notice  in  writing  to  him  thereof,  the  said  contractor  will, 
within  forty-eight  hours  next  following,  discharge  from  the  works 
aforesaid  such  master,  foreman  or  workman :  and,  if  the  said  con- 
[♦118]  tractor  shall  neglect  so  to  do,  it  shall  be  *lawful  for  the  said 
surveyor  to  discharge  such  master,  foreman  or  workman,  and  to 
hire  and  employ  any  other  person  in  his  stead,  at  the  expense  of 
the  said  contractor ;  such  expense,  if  not  previously  paid  by,  to  be 
deducted  out  of  the  next  payment  due  to,  the  said  contractor.  And 
that,  in  case  the  said  surveyor  shall  consider  any  part  of  the  work 
unsound,  or  improperly  executed,  the  said  contractor,  on  notice  in 
writing  given  by  the  said  surveyor  thereof,  shall  cause  such  work  to 
be  immediately  removed  and  properly  re-executed,  without  any  extra 
charge  whatever:  and,  if  the  said  contractor  shall  neglect  so  to 
remove  and  re-execute  such  work,  it  shall  be  lawful  for  the  said 
surveyor  to  cause  the  same  to  be  removed  and  re-executed  at  the 
expense  of  the  said  contractor ;  such  expense,  if  not  previously 
paid  by,  to  be  deducted  out  of  the  next  payment  which  may  be  due 
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to,  him.     And  that,  if  the  said  local  board  shall  think  proper,  at      Newton 

any  time  before  the  said  works  are  completed,  to  make  any  altera-       ellis. 

tions,  additions  or  omissions  to  and  in  the  same,  and  their  surveyor 

shall  give  written  instructions,  signed  by  him,  to  the  said  contractor 

for  such  alterations,  additions  or  omissions,  then,  but  not  otherwise, 

the  same  shall  be  done  or  made  by  the  said  contractor."     Then 

followed  a  provision  as  to  the  mode  of  making  such  alterations ; 

with  numerous  additional  stipulations  not  material  to  the  question 

here  decided.   Signed  and  sealed  by  the  defendant  and  five  members 

of  the  local  board ;  and  the  common  seal  of  the  local  board  also 

affixed. 

The  annexed  specification  contained  very  special  directions  as 
to  the  size  and  other  particulars  of  the  proposed  five  wells,  and 
concluded  as  follows. 

"  The  whole  of  the  work  to  be  done  to  the  satisfaction  *of  the       [  *119  ] 
Holbeach  Local  Board  of  Health,  or  their  surveyor,  or  whom  he 
may  appoint ;  and  the  digging  out  thereof  is  to  be  done  entirely 
under  the  direction  of  the  surveyor :  and  the  whole  of  the  works  to 
be  completed  by  the  11th  day  of  October  next." 

The  defendant  commenced  the  digging  of  the  well  in  the  Boston 
Boad,  the  highway  mentioned  in  the  declaration :  but,  on  the  night 
following,  the  accident  described  in  the  declaration  occurred,  owing, 
according  to  the  case  for  the  plaintiff,  to  lights  not  having  been 
provided  so  as  to  show  the  excavation  to  persons  travelling  along 
the  highway  by  night.  For  the  defendant  it  was  contended  that  he 
was  entitled  to  notice  of  action,  under  sect.  139  of  the  Public 
Health  Act,  1848  (11  &  12  Vict.  c.  68).  The  learned  Judge 
reserved  the  point,  and  left  the  case  on  the  merits  to  the  jury,  who 
found  for  the  plaintiff. 

In  last  Easter  Term,  Melhr  obtained  a  rule  nisi  for  entering  a 
verdict  for  the  defendant,  or  a  nonsuit,  "  on  the  ground  that  the 
defendant  was  entitled  to  notice  of  action  pursuant  to  section  189 
of  11th  and  12th  Victoria,  chapter  63." 

Bittleston  and  C.  Manley  Smith  now  showed  cause  : 

The  defendant  was  not  entitled  to  notice  under  sect.  139  (i). 
*  *  The  word  "  person  "  must  signify  something  ejusdein  generis  [  120  ] 
as  clerk,  inspector,  &c.,  not  a  mere  contractor.  And,  further,  the 
writ  is  not  sued  out  "  for  anything  done  or  intended  to  be  done 
under  the  provisions  of  this  Act."  The  complaint  is,  not  that  the 
(1)  Ant€y  p.  396,  note  (a). 


400  1856.    Q.  B.    5  EL.  &  BL.  120—128.  [r.k- 

Newton  contractor  did  something  under  the  provisions  of  the  Act,  but 
Ellis.  ^^^^>  when  he  did  so,  he  neglected  to  take  proper  precat&tions  for 
preventing  injury.  That  is  a  nonfeasance  of  his  own :  the  board 
would  not  have  been  liable  for  the  consequences,  since  the  direc- 
tions given  by  the  surveyor  did  not  necessarily  involve  mischief ;  so 
that  EUis  v.  Sheffield  Gas  Consumer's  Company  (i)  is  inapplicable. 
In  Sadler  v.  Henlock  (2)  it  was  admitted  that,  if  mischief  is  done  by 
an  independent  contractor,  the  employer  is  not  liable. 

[  *121  ]  (Erlb,  J. :  If  the  *act  done  could  be  justified  as  done  under  the 

board,  that,  you  say,  would  do.) 

It  would  :  that  extends  to  all  lawfully  resulting  from  the  directions 
of  the  board. 

(Crompton,  J. :  In  pleading,  such  a  justification  would  state  the 
act  to  be  done  by  command  of  the  board. 

Lord  Campbell,  Gh.  J.:  There  may  perhaps  be  a  distinction 
between  things  done  under  the  direction  of  the  board,  and  things 
done  by  their  authority.) 

The  provision  as  to  following  the  directions  of  the  surveyor  is 
similar  to  what  is  found  in  all  contracts  for  work :  but  can  such 
provisions  make  the  employer  liable?  *  *  The  surveyor,  so  far 
as  this  argument  is  concerned,  is  no  doubt  identical  with  the 
board.    *    *     * 

[  122  ]  MeUor  and  G.  Hayes,  contrd,  were  not  called  upon  to  support 

the  rule. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  defendant  was  a  '*  person  "  "  acting 
under  the  direction  "  of  the  local  board  in  doing  what  the  declara- 
tion complains  of.  The  declaration  complains  of  his  wrongfully, 
[  ♦123  ]  ^negligently  and  improperly  making  or  digging  a  hole  or  cutting, 
and  continuing  it  without  placing  a  sufficient  light,  whereby  the 
plaintiff  was  injured  and  his  carriage  broken.  The  contract  shows 
that  the  defendant  was  acting  under  the  direction  of  the  board: 
he  contracted  with  them  to  make  the  well ;  and  in  this  particular 
contract  there  is  a  stipulation  which  removes  all  doubt.  We  are 
95  E.  E.  792  (2  El.  &  Bl.  767).  (2)  99  E.  E.  623  (4  El.  &  Bl.  670). 


VOL.  cin.]       1855.    Q.  B.    5  EL.  &  BL.  128—124  401 

not  bound  to  lay  down  any  general  rule ;  the  contract  here  requires     Newton 

all  to  be  done  to  the  satisfaction  of  the  surveyor  and  by  his  direc-       ellis. 

tion ;  and  Mr.  Bittleston  very  properly  admits  that  the  surveyor  is 

for  this  purpose  identified  with  the  board.     That  is  not  all ;  the 

surveyor  has  power  to  interfere ;  he  may  dismiss  any  workman  if 

he  is  dissatisfied  with  the  way  in  which  the  workman  performs  the 

works.     The  defendant  was  emphatically  a  person  acting  under 

the  direction  of  the  board.     Then  was  he  not  sued  for  something 

done  or  intended  to  be  done  under  the  provisions  of  the  Act  ?    The 

action  is  brought  for  an  improper  mode  of  performing  the  work. 

How  can  that  be  called  a  nonfeasance?    It  is  doing  unlawfully 

what  might  be  done  lawfully :  digging  improperly  without  taking 

proper  steps  for  protecting  from  injury.     That  is  a  case  expressly 

under  the  Act.     It  would  be  very  inconvenient  if  a  different  rule 

were  to  prevail.    For  then,  even  if  the  defendant  had  done  all  he 

did  lawfully,  he  would  not  be  entitled  to  notice  of  action  :  he  would 

not  have  protection  in  the  exact  case  where  it  was  required  that  he 

should  be  protected.    We  need  not  go  into  the  cases.     Davis  v. 

Curling  (i)  is  a  strong  authority  to  show  that  notice  was  necessary. 

Gases  where  the  action  has  been  for  a  *mere  nonfeasance  are       ^  *^^^  ^ 

inapplicable:    the  action  here  is  for  doing  what  was  positively 

wrong. 

GOLBRIDOB,  J.: 

I  am  of  the  same  opinion.  The  work  was  done  by  the  directions 
of  the  board,  who  were  represented  by  the  surveyor.  It  was  to  be 
done  in  the  manner  which  they  should  prescribe,  and  was  therefore 
done  under  their  direction.  Admitting,  for  the  sake  of  the  argu- 
ment, a  distinction  between  direction  and  authority  (a  point  as  to 
which  1  would  not  decide  without  taking  time  for  consideration), 
both  were  included  here.  There  are  two  things  which  have  been 
perhaps  a  little  confounded.  The  question  whether  the  work  has 
been  done  by  an  independent  contractor  or  by  a  servant  relates 
only  to  the  liability  of  the  principal.  But,  so  far  as  regards  the 
effect  of  a  clause  such  as  the  one  now  in  question,  what  the  con- 
tractor does  is  done  under  the  direction  of  the  party  with  whom  he 
contracts  for  that  purpose.  This  is  not  a  case  of  not  doing  :  the 
defendant  does  something,  omitting  to  secure  protection  for  the 
public.  He  is  not  sued  for  not  putting  up  a  light,  but  for  the 
complex  act. 

(1)  8  Q.  B.  286. 

R.B. — VOL.  cm,  26 
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Newton       Erlb,  J. : 

V. 

ELLiSr  This  is  an  action  against  a  person  who  had  contracted  with  the 

local  board  of  health:  under  the  contract,  he  had  to  make  the 
well  in  pursuance  of  directions  given  to  him  by  the  surveyor.  In 
doing  so,  was  he  acting  under  the  direction  of  the  board?  He 
clearly  was.  If  an  action  had  been  brought  against  him  for 
making  the  hole  in  a  manner  perfectly  lawful,  then,  according  to 
the  general  practice  of  the  profession,  he  would  have  pleaded  the 
general  issue.    Here  the  cause  of  action  is  the  making  the  hole, 

[  *12B  ]  compounded  with  the  *not  putting  up  a  light.  When  these  are 
blended,  the  result  is  no  more  than  if  two  positive  acts  were  com- 
mitted, such  as  digging  the  hole  and  throwing  out  the  dirt :  the 
two  would  make  up  one  act.  Even  though  the  board  might  not 
be  liable  for  the  contractor's  act,  he  did  the  work  under  their 
direction. 

(Gbompton,  J.  had  left    the   Court  at  an  early  part  of   the 

argument.) 

• Rule  absolute. 

1855.  LENNARD  v.  ROBINSON  (1). 

A/ay  29. 
J_  (6  El.  &  BL  126—131 ;  S.  G.  24  L.  J.  a  B.  275 ;  1  Jur.  N.  S.  853.) 

[  ^^^  J  A  charter-party  stated  that  it  waa  agreed  between  L.,  owner  of  the  ship 

N,,  then  at  Genoa,  and  "  B.  and  F.,  of  London,  merchants,"  that  the  ship 
should  proceed  to  Torrevieja,  and  there  load  from  the  factors  of  the  said 
merchants  a  cargo  ''to  be  brought  to  and  taken  from  alongside  at 
merchants*  risk  and  expense,  which  the  said  merchants  hereby  bind  them- 
selves to  ship,"  and  should  proceed  to  Memel,  and  deliyer,  on  paying 
freight:  '* thirty  running  days  to  be  allowed  the  said  merchantB/'  for 
loading  and  discharging,  and  ten  days  for  demurrage  at  4/.  per  day.  The 
charter-party  was  signed  *'  by  authority  of,  and  as  agents  for,  Mr.  A.  K. 
Schwedersky,  of  Memel."    E.  and  F. 

In  an  action  by  L.  against  B.  and  F.,  the  declaration  set  out  the  charter- 
party,  and  averred  that  Schwedersky  was  a  foreigner,  not  a  subject  of  this 
realm,  residing  beyond  the  seas,  to  wit  at  Memel,  and  claimed  from 
defendants  demurrage  and  damages  for  detention  ultra.  Plea:  that  the 
agreement  was  entered  into  by  defendants  by  the  authority  of,  and  for  and 
on  behalf  of,  and  as  agents  for,  Schwedersky,  and  not  otherwise  ;  and  he 
was  named  to  and  known  by  plaintiff  as  being  defendants*  principal  at  the 
time  the  agreement  was  made.    On  demurrer : 

Judgment  for  plaintiff,  the  terms  of  the  charter-party  showing  that 
defendants  contracted  personally. 

The  first  count  of  the  declaration  stated  that  a  charter-party  was 

made  between  plaintiff  and  defendants ;  which  charter-party  was 

(1)  Cited,   Paice    v.    Walker  (1870)  L.  R.   5  Ex.   173,    176,  39  L.  J.  Ex. 
109,  22  L.  T.  547. 
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set  out  in  the  declaration,  and  of  which  the  parts  material  to  the     Lenkard 
present  decision  were  as  follows.  Robinson. 

'*  Memorandum  of  charter.  London,  4th  May,  1854.  It  is  this 
day  mutually  agreed  between  Mr.  John  M.  Lennard,  owner  of  the 
good  ship  or  vessel  Nicholas  Smirks  A.  1,  of  the  measurement "  &c., 
"  now  at  Genoa,  and  Messrs.  *RobinBon  and  Fleming,  of  London,  [  •126  ] 
merchants,  that  the  said  ship,  being  tight,"  &c.,  '*  shall  with  all 
convenient  speed  sail  and  proceed  to  Torrevieja,  or  so  near  there- 
unto as  she  may  safely  get,  and  there  load,  from  the  factors  of  the 
said  merchants,  a  full  and  complete  cargo  of  salt,  in  bulk,  cargo  to 
be  brought  to  and  taken  from  alongside  at  merchants*  risk  and 
expense ;  which  the  said  merchants  hereby  bind  themselves  to 
ship ;  not  exceeding  what  she  can  reasonably  stow  and  carry  over 
and  above  her  tackle  '*  &c.,  ''  and,  being  so  loaded,  shall  therewith 
proceed  to  Memel,  or  so  near  thereto  as  she  may  safely  get,  and 
deliver  the  same  on  being  paid  freight "  &c.,  *'  the  act  of  God  "  dsc., 
''  always  excepted.  Half  the  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo  in  cash,  and  the  remainder  by  good  bill 
on  London  at  three  months.  Thirty  running  days  are  to  be 
allowed  the  said  merchants  (if  the  ship  is  not  sooner  dispatched) 
for  loading  the  ship  at  Torrevieja,  and  discharging  at  Memel :  and 
the  days  on  demurrage  over  and  above  the  said  laying  days  at  4Z. 
per  day.  Penalty  for  non-performance  of  this  agreement  4502. 
To  load  at  Torrevieja  with  Antonio  Miriales,  and  clear  ship  and 
cargo  at  Elsinore  with  Messrs.  Liebman  and  Plume. 

"  By  authority  of,  and  as  agents  for,  Mr.  A.  H.  Schwedersky  of 

Memel. 

"  Pro  Robinson  and  Fleming  ; 

"  Wm.  F.  Malcolm. 

''  John  M.  Lennard." 

The  declaration  then  averred  that  the  said  persons  in  the  said 
charter-party  mentioned  and  described  by  the  name,  style  and 
firm  of  Messrs.  Bobinson  and  Fleming  were  and  are  the  defendants ; 
and  that  the  said  person  therein  mentioned  and  described  as  Mr. 
A.  H.  *Schwedersky  was,  at  the  time  of  the  making  of  the  said  C  *^^^  J 
charter-party,  a  foreigner,  and  not  a  subject  of  this  realm,  and 
then  was  and  still  is  residing  in  parts  beyond  the  seas,  to  wit  at 
Memel  therein  mentioned.  That  the  said  ship,  being  tight  &c., 
did  with  all  convenient  speed,  after  the  making  of  the  said  charter- 
party,  sail  and  proceed  to  Torrevieja  aforesaid,  and  did  there  load 
from  the  factors  of  the  defendants  a  full  and  complete  cargo  of 

26-2 
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Lennard  salt,  according  to  the  said  charter-party ;  and,  being  so  loaded,  did 
Robinson,  therewith  proceed  to  Memel,  and  did  there  deliver  the  same, 
according  to  the  said  charter-party.  That  the  plaintiff  performed 
all  things  necessary,  and  all  things  have  happened,  to  entitle  him 
to  a  performance  of  the  said  charter-party  by  the  defendants,  and 
to  claim  and  demand  and  have,  of  and  from  the  defendants,  the 
demurrage  as  hereinafter  mentioned,  and  to  have  the  said  ship 
loaded  and  unloaded  and  discharged  within  the  time  agreed  upon 
by  the  said  charter-party.  That  defendants  kept  and  detained  the 
said  ship  on  demurrage  for  divers,  to  wit  ten,  days  over  and  above 
the  said  laying  days  or  days  so  allowed  by  the  said  charter-party 
in  that  behalf  for  loading  and  discharging  the  said  ship  as  afore- 
said; whereby  the  defendants  became  and  were  indebted  to  the 
plaintiff  in  the  sum  of  401.,  being  at  and  after  the  rate  of  42.  for 
each  and  every  of  the  said  ten  days ;  and  defendants  have  not  paid 
the  same.  And  defendants  also  wrongfully  kept  and  detained  the 
said  ship  in  and  about  the  loading  and  discharging  of  the  same 
as  aforesaid,  and  otherwise,  for  divers,  to  wit  two,  days  over  and 
beyond  the  said  ten  days  so  allowed  for  loading  and  unloading  the 
same  as  aforesaid ;  whereby  plaintiff  was  put  to  costs  &c. 
[  128  ]  Plea  (1)  to  1st  count.     That  the  alleged  agreement  in  the  declara- 

tion mentioned  was  entered  into  by  xlefendants  by  the  authority  of, 
and  for  and  on  behalf  of,  and  as  agents  for,  the  said  Mr.  A.  H. 
Schwedersky,  and  not  otherwise ;  and  the  said  person  was  named 
to  and  known  by  the  plaintiff  as  being  the  defendants'  principal  at 
the  time  when  the  said  agreement  was  made. 
Demurrer.     Joinder. 

Bovill,  for  the  plaintiff: 

The  declaration  shows  a  contract  which  is,  at  any  rate,  prima 
facie  the  contract  of  the  defendants.  It  appears  also  by  the 
declaration  that  the  party,  for  whom  it  is  now  said  that  they  con- 
tracted, is  a  foreigner  resident  out  of  this  country :  and  that  is  a 
circumstance  which  strengthens  the  argument  that  the  defendants 
meant  to  take  the  liability  on  themselves :  Wiho7i  v.  Zubieta  (i). 
In  Mahony  v.  Kekide  (2)  the  agent  signing  a  contract  on  behalf  of  a 
foreign  principal  was  held  not  liable :  but  there  the  contract  in 
terms  was  with  the  foreign  principal ;  and  the  agent  signed  '*  for  " 
the  principal.  *  *  Jervis,  Ch.  J.,  in  the  course  of  the  argument, 
said  :  ''  In  every  case  of  contract,  it  is  a  question  of  intention.  If 
(1)  14  Q.  B.  405.  (2)  98  R  R.  669  (14  C.  B.  890). 
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that  be  left  in  doubt,  the  circumstance  of  its  being  a  foreign  con-     Lennakd 
tract  may  be  looked  at.     No  doubt,  a  man  may  contract  as  "^agent,     robinbon. 
and  not  otherwise.    But  here  the  contract  is  upon  the  face  of  it      [  *129  ] 
expressed  to  be  made  between  Yacher  and  Tilly"  (the  principals) 
"and  Mahony"  (the  plaintiff)*  ''and  not  between  the  latter  and 
Eekule"  (the  agent).    That  distinction  is  decisive  in  favour  of  the 
present  plaintiff. 

(Lord  Campbell,  Ch.  J.  referred  to  Tanner  v.  Christian  (l).) 

As  to  the  plea,  the  allegations  there  cannot  be  received  to  alter  the 
effect  of  the  written  document. 

Willes^  contra : 

The  contract  is  to  be  performed,  partly  at  TorreWeja,  partly  at 
Memel,  but  not  in  England  as  to  any  part.  In  Wihon  v.  Zvhieta{2) 
much  stress  appears  to  have  been  laid  on  the  fact  that  a  part  of  the 
contract  was  to  be  performed  in  England.  The  signature  also  of 
the  contract  here  describes  the  principal  as  '*of  Memel.'*  The 
ordinary  reason  for  holding  the  agents  of  foreign  principals  liable 
is  that  there  ought  to  be  a  remedy  at  the  place  where  the  breach 
of  contract  takes  place:  that  is  here  inapplicable.  Then  the 
defendants  profess  to  sign  '*  as  agents  :  "  and  it  is  not  easy  to  see 
how  they  could  more  expressly  show  that  they  were  not  acting  as 
principals.  There  is  no  direct  authority :  but  it  appears  from 
Mahony  v.  Kehde{z)  that  the  circumstance  of  the  alleged  principal 
being  a  foreigner  is  not,  as  matter  of  law,  conclusive,  but  furnishes 
only  an  argument  more  or  less  prevailing  according  to  the  general 
circumstances  of  the  case.  *  *  Then,  in  the  present  case  the 
plea,  *which  is  demurred  to,  alleges  that  the  defendants  made  the  [  *^^  1 
contract  as  agents,  "  and  not  otherwise."  Lewis  v.  Nicholson  (4)  is 
an  authority  against  the  liability  of  the  agent. 

Bovillf  in  reply.     ♦     *    • 

Lord  Campbell,  Ch.  J. : 

I  do  not  attach  much  weight  to  the  fact  that  the  alleged  principal 
is  a  foreigner ;  for  a  part  of  the  contract  was  to  be  performed  in 
Memel,  where  he  resides,  and  none  in  England,  where  the  defen- 
dants reside.    But,  looking  at  the  whole  of  the  contract  itself,  I 

(1)  99  B.  R.  637  (4  El.  &  Bl.  591).  (3)  98  R  R?  669  (14  C.  B.  390). 

(2)  14  Q.  B.  405.  (4)  88  R.  R.  683  (18  Q.  B.  503). 
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lennabd  think  the  defendants  are  made  personally  liable.  There  is  nothing 
RoBiNBON.  in  the  signature  to  prevent  them  from  being  so.  In  the  body  of 
the  contract,  they  are  contracting  parties :  and  they  may  well 
become  so  "  by  authority  of,  and  as  agents  for/'  their  employer : 
that  is,  he  may  be  made  liable  to  them.  That,  however,  does  not 
alter  the  effect  of  the  instrument  by  which  they  become  contracting 
[  *131  ]  parties  as  ^between  themselves  and  the  plaintiff.  They  are  there- 
fore liable  for  the  breach  of  the  contract:  and  we  must  give 
judgment  against  them. 

GOLBRIDGB,  J. :   . 

I  am  of  the  same  opinion.  There  are  many  cases  which  show 
that  the  mere  fact  of  a  man  being  agent  is  not  enough  to  save  him 
from  liability.  My  Lord  attaches  no  weight  to  the  circumstance  of 
the  principal  being  a  foreigner.  I  confess  I  cannot  quite  throw 
that  out  of  consideration;  for  it  seems  to  me  reasonable  that  a 
contracting  party  should  require  to  have  a  party  to  whom  he  may 
look,  and  upon  whom  he  may  call  for  performance.  Still  that 
constitutes  only  one  circumstance  to  be  taken  into  consideration. 
I  attach  much  more  weight  to  the  terms  of  the  contract.  The  ship 
is  to  load  from  the  factors  of  the  defendants ;  and  the  defendants 
bind  themselves  to  ship.  I  come  to  the  conclusion  that  the 
defendants  intended  to  be  liable  to  the  contract. 

Erlb,  J. : 

On  the  construction  of  the  instrument,  I  also  am  of  opinion  that 
the  defendants  have  made  themselves  primarily  liable. 

(Grompton,  J.  had  left  the  Court.) 

Judgment  for  plaintiff. 

1855.  LIVINGSTON   V.   RALLI. 

MayJ^.  ^g  jj,  ^  31  i32__i38 ;  S.  C.  24  L.  J.  Q.  B.  269 ;  1  Jur.  N.  S.  594.) 

[  132  ]  Action  on  a  contract  containing  a  prospective  agreement  that,  if  any 

difference  arose,  it  should  be  refeiTod ;  averment,  that  a  difference  arose : 
Breach,  a  refusal  to  refer  it : 
Held,  on  demurrer  to  a  plea,  that  the  action  lay. 

Count  that,  by  a  contract,  plaintiff  agreed  to  buy  ol  defendant, 
and  defendant  to  sell  to  plaintiff,  a  cargo  of  wheat,  on  certain  terms 
mentioned  in  the  contract,  *'  and  that,  should  any  difference  arise 
as  to  that  contract,  the  same  should  be  left  to  arbitration  in  London, 
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in  the  asual  manner ;  that  is  to  say  the  arbitration  of  two  London  Litikoston 
com  factors,  one  to  be  chosen  by  plaintiff  and  the  other  by  defen-  ralli. 
dant,  or  an  umpire  to  be  chosen  by  such  arbitrators  in  case  of 
difference."  Averment  that  the  cargo  of  wheat  arrived,  and  was 
accepted,  and  the  price  paid  by  plaintiff  to  defendant,  according  to 
the  agreement,  and  that  a  difference  thereupon  and  before  this 
suit  arose  between  plaintiff  and  defendant  as  to  the  said  contract, 
which  difference  ought  to  have  been  left  to  arbitration  in  manner 
so  agreed  as  aforesaid.  General  averment  of  performance  by 
plaintiff,  and  of  lapse  of  reasonable  time  for  appointing  an  arbi- 
trator. Breach :  that  defendant  refused  to  concur  with  plaintiff  in 
referring  the  said  difference,  or  procuring  it  to  be  disposed  of  by 
arbitration  in  the  said  usual  manner,  and  wrongfully  hindered  and 
prevented  its  being  so  left  or  disposed  of. 

Plea,  setting  out  the  contract  in  hac  verba  as  follows.  ''  London, 
21st  January,  1854.  Sold,  by  order  and  on  account  of  Messrs. 
A.  Balli  &  Co.,  to  our  principals  the  cargo  of  Taganrog  Ghirka 
wheat  shipped  at  Taganrog  on  board  the  Mary  and  EUen,  and  con- 
sisting of  2,680  ^chetwerts  of  10  poods,  as  per  bill  of  lading  dated  [  *133  ] 
the  12th  November,  at  the  price  of  758.  say  seventy-five  shillings 
per  quarter,  free  on  board  there,  including  freight  and  insurance 
(the  latter  free  from  war  risk),  to  a  safe  port  in  the  United 
Kingdom,  calling  for  orders.  Beckoning  72  quarters  for  every  100 
chetwerts  of  10  poods  shipped.  No  charge  to  be  made  for  demur- 
rage. The  sale  subject  to  the  arrival  of  the  wheat  in  good  order 
and  condition  at  port  of  call ;  a  slight  dry  warmth,  so  long  as  the 
wheat  is  not  injured  for  miller's  use,  is  not  to  be.  objected  to. 
Should  the  cargo  not  arrive  in  good  order  and  condition,  with  the 
above  exception,  it  is  either  to  be  accepted  or  rejected  within  24  hours 
of  the  receipt  of  the  report  and  samples  by  us  for  the  buyer.  The 
cargo  to  be  examined  at  Queenstown  by  Messrs.  James  Scott 
&  Co.,  and  at  Falmouth  by  Messrs.  Lashbrooke  and  Hunt. 
Should  the  cargo  be  accepted,  the  buyer  is  to  take  all  risk  from  port 
of  shipment.  Payment  to  be  made  in  cash,  less  discount  for  the 
unexpired  term  of  three  months  from  date  of  bill  of  lading,  on  hand- 
ing same,  together  with  approved  policies  of  insurance.  Should  the 
cargo  be  rejected,  the  money  to  be  returned  with  interest.  Should 
any  difference  arise  as  to  this  contract,  the  same  is  to  be  left  to 
arbitration  in  London  in  the  usual  manner."  Averment:  "that 
the  said  supposed  difference  in  the  declaration  mentioned  was  a 
difference  concerning  a  claim  and  demand  made  by  plaintiff  upon 
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Livingston    defendant  for  comi)enBation  for  damages  alleged  to  be  payable  by 
Ralli.       defendant  to  the  plaintiff  by  reason  of  the  said  cargo  of  the  said 
wheat  being  deficient,  as  amounting  to  a  less  quantity  than  the 
quantities  of  2,680  chetwertsof  10  poods,  as  per  bill  of  lading  in  the 
[  •13*  ]      said  agreement  ^mentioned,  and  was  no  other  difference  whatso- 
ever."   Whereupon  the  defendant  refused  and  declined  to  concur  in 
referring  the  said  supposed  difference  to  arbitration,  as  in  the 
declaration  is  alleged. 
Demurrer.    Joinder. 

Willea,  in  support  of  the  demurrer : 

It  is  difficult  to  say  what  could  be  a  difference  as  to  the  contract, 
such  as  the  parties  intended  to  be  referred,  if  the  facts  stated  in  the 
plea  do  not  amount  to  one. 

Jos.  Kaye,  contrd  : 

The  plea  shows  that  the  plaintiff's  claim  is  one  which  he  cannot 
support :  Covas  v.  Bingham  (1).  A  merely  frivolous  claim  is  not  a 
real  difference. 

Further,  the  count  is  bad.  In  Tattersall  v.  Groote  (2)  the  Judges, 
and  more  especially  Lord  Eldon,  Ch.  J.,  intimate  a  strong  opinion 
that  the  action  does  not  lie. 

(Erle,  J. :  The  point  discussed,  but  which  it  was  not  necessary  to 
decide,  was,  Whether  the  agreement  to  refer  was  a  bar  to  the  action. 
Heath,  J.  confines  his  observations  strictly  to  that  point) 

In  Thompson  v.  Chamock  (a)  Lord  Ebnyon,  Ch.  J.  says  it  has  "  been 
decided  again  and  again  that  an  agreement  to  refer  all  matters  in 
difference  to  arbitration  is  not  sufficient  to  oust  the  courts  of  law 
or  equity  of  their  jurisdiction." 

(Grompton,  J. :  That  is  a  doctrine  to  be  found  in  Vynior's  case  (4), 
where  it  is  shown  to  be  in  the  Year  Books.  But,  though  in  Vynior^s 
case  (4)  the  revocation  of  the  submission  was  effectual,  it  was  a 
forfeiture  of  the  bond.) 

1  135  ]  Willes  replied.    *    *    * 

Lord  Campbell,  Ch.  J. : 

I  have  a  very  great  respect  for  the  doubts  of  Lord  Eldon  ;  and  he 
seems,  in   Tattersall  v.   Groote  (2),  to  doubt  much  whether  such  a 

(1)  95  E.  R.  842  (2  El.  &  Bl.  836).  (3)  8  T.  B.  139. 

(2)  2  Bos.  &  P.  131.  (4,  8  Co.  Rep.  81  b. 
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contract  as  the  present  was  not  altogether  nugatory ;  but  I  cannot  Livingston 
bring  myself  to  doubt  that,  on  principle,  an  action  lies  on  it.  , There  ralli. 
is  a  sufficient  consideration  to  support  any  promise ;  and  there  is  an 
express  promise  to  refer  any  disputes  that  may  arise.  Why  should 
not  such  a  promise  be  binding,  and  one  for  the  breach  of  which 
an  action  would  lie  ?  Can  it  be  said  that  such  an  agreement  is  void 
as  being  immoral,  or  as  contrary  to  public  policy  ?  It  seems  to  me, 
on  the  contrary,  that  it  is  a  very  judicious  and  proper  arrangement, 
and  that  it  would  be  a  strange  restriction  on  the  liberty  of  the 
subject  if  parties  could  not  make  such  an  agreement  if  they  please. 

Then,  as  to  the  authorities.  It  certainly  seems  that,  in  TattersaU 
V.  Groote  (i),  Lord  Eldon  expressed  much  doubt:  but  neither  in 
that  case  nor  in  any  other  was  *there  a  decision  that  an  action  C  *^^^  1 
could  not  be  maintained  on  such  an  agreement :  and,  ever  since  I 
have  known  Westminster  Hall  at  least,  the  opinion  of  the  profession 
has  been  that,  though  such  a  prospective  agreement  of  reference 
could  not  bar  an  action  in  the  courts  of  law,  yet  an  action  was 
maintainable  for  the  breach  of  it.  There  seems  at  one  time  to  have 
prevailed  in  our  Courts  a  horror  of  a  domestic  forum  which  I  can 
neither  sympathise  with  nor  account  for  ;  but  the  Legislature  has 
recently,  in  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict, 
c.  125),  sect.  11,  made  a  provision  in  such  cases,  not  that  the  agree- 
ment to  refer  shall  be  pleadable  in  bar,  but  that  the  Court  may  stop 
the  action.  This  shows  the  opinion  of  the  Legislature  that  such 
agreements  are  not  contrary  to  public  policy.  For  these  reasons  I 
entertain  no  doubt  that  the  action  lies. 

Then  is  it  shown  that  there  was  no  real  difference  to  refer  ?  The 
count  avers  that  there  was.  The  plea  admits  that  there  was  a 
difference,  which  it  states,  and  which,  it  is  contended,  has  been 
already  decided.  But  I  cannot  say  that  this  is  not  a  fair  subject  of 
difference.  I  do  not  know  what  evidence  may  be  brought  before 
the  arbitrator,  or  how  he  may  decide.  I  think  if  there  was  no  real 
dispute  that  would  be  a  bar :  but  that  should  be  so  pleaded  that  the 
plaintiff  might  take  issue  upon  it ;  and  then  a  jury  would  decide  if 
there  was  a  real  difference  or  not. 

GOLBRIDGE,   J. : 

If  the  plea  had,  though  argumentatively,  denied  that  there  was 
any  difference,  I  think  it  would  have  been  good :  but  it  does  not 
amount  to  such  a  denial. 

(1)  2  Bos.  &  P.  131. 
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Livingston  As  to  the  other  point,  the  doubt  expressed  by  Lord  Eldon  in 
Ralli.  TattersaU  v.  Oroote  (l)  renders  it  fit  for  discussion.  In  note  (g)  to 
L 137  ]  Coppin  V.  Humard  (2)  the  doubt  is  stated ;  and  several  cases 
besides  Tattersall  v.  Oroote  (1)  are  mentioned  in  which  the  doubt 
has  been  referred  to.  But  there  never  has  been  a  decision ;  and 
therefore  we  must  look  to  the  principle.  Now  the  principle  of 
Thompson  v.  Chartwck  (s),  which  was  cited  in  support  of  the 
demurrer,  really  turns  against  it ;  for  there  it  was  decided  that  it 
was  not  possible,  by  agreeing  on  a  domestic  forum,  to  oust  the 
Courts  of  their  jurisdiction.  Here  we  are  asked  to  oust  the  domestic 
forum  of  all  its  jurisdiction.  The  fallacy  of  the  argument  consists 
in  confounding  two  separate  cases ;  one  where  the  defendant  relies 
on  such  an  agreement  as  a  bar  to  an  action,  a  defence  which,  if 
successful,  would  oust  the  Court  of  its  jurisdiction ;  the  other, 
which  is  the  present  case,  where  the  plaintiff  seeks  damages  for  not 
fulfilling  the  agreement.  It  is  said  that  the  damages  in  such  a  case 
can  be  only  nominal :  supposing  it  were  so,  that  would  not  bar  the 
action:  but  it  seems  to  me  very  difficult  to  maintain  that  the 
damages  in  such  a  case  may  not  be  substantial. 

Erle,  J.: 

I  am  of  the  same  opinion,  and  have  very  little  to  add.  The 
agreement  to  refer  prospective  differences  is  not  illegal  in  itself. 
In  Tattersall  v.  Oroote  (i)  it  would  appear  that  Lord  Eldon  rather 
inclined  to  think  it  was  illegal ;  but  I  think  it  an  important  principle 
[  *138  ]  of  law  that  parties  are  at  liberty  to  make  what  contracts  *they 
please,  so  that  they  stipulate  to  do  nothing  but  what  they  are  at 
liberty  to  do.  It  is  clear  that  the  parties  may  lawfully  and 
bindingly  refer ;  and  they  may  lawfully  and  bindingly  agree  to  refer 
a  dispute  which  has  already  arisen.  It  seems  to  me  that  they  may 
lawfully  and  bindingly  agree  to  refer  such  disputes  when  they 
shall  arise. 

As  to  the  plea,  if  it  showed  that  the  difference  was  only  colourable, 
that  is  to  say  if  it  was  equivalent  to  a  traverse  of  the  averment  that 
there  was  a  difference,  it  would  be  good ;  but  it  does  not  show  that. 

Crompton,  J.: 

I  am  of  the  same  opinion,  for  the  same  reasons ;  and  I  have 

nothing  to  add. 

Judgment  for  plaintiff, 

(1)  2  Bos.  &  P.  131.  (3)  8  T.  R.  139. 

(2)  2  Wins.  Sauiid.  133  h. 
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REG.     V.   PHARMACEUTICAL   SOCIETY   of    GREAT        ^^ 

BRITAIN.  [  138  ] 

(6  El.  &  Bl.  138—165 ;  S.  C.  24  L.  J.  a  B.  177  ;  1  Jur.  N.  S.  198.) 

Under  the  Pharmaceutical  Society's  Act,  15  &  16  Vict.  c.  56,  pei-sons 
who,  either  before  18th  February,  1843,  the  date  of  the  charter  (recited 
and  in  part  confirmed  in  the  Act),  or  after  that  day  and  before  30th  June, 
1852,  when  the  Act  passed,  were  established  in  business  on  their  own 
account,  as  chemists  and  druggists,  and,  upon  a  certificate  of  such  fact, 
and  of  their  qualification  to  be  admitted  members  of  the  society,  were* 
according  to  the  bye-laws  passed  before  the  charter  and  after  the  Act, 
elected  members  of  the  society,  are  entitled  to  be  registered  as  pharma- 
ceutical chemists  under  the  Act,  though  they  have  not  passed  the  examina- 
tion prescribed  in  the  Act,  and  though  they  were  not  members  of  the 
society  before  the  passing  of  the  Act. 

So  held  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of 
the  Court  of  Queen's  Bench. 

[This  case  is  practically  obsolete,  and  it  is  considered  sufficient  to  retain  the 
head-note.] 


PAPENDICK  V.  BRIDGWATER  (I).  i865. 

(5  El.  &  Bl.  166—182 ;  S.  C.  24  L.  J.  Q.  B.  289  ;  1  Jur.  N.  S.  657.)  AMy31. 

Plaintiff  claimed  a  right  of  common  by  prescription,  in  respect  of  a  que  [  1^®  ] 
estate  in  land,  and  also  by  thirty  and  sixty  years'  enjoyment  by  the 
occupiers  of  the  land.  Defendant  offered  evidence  that  A.,  now  deceased, 
while  tenant  of  the  land  for  years,  had  declared  that  he  had  no  such  right 
in  respect  of  the  land :  Held,  that  the  declaration  was  not  admissible  in 
evidence,  inasmuch  as  it  was  in  derogation  of  the  title  of  the  reversioner. 

The  declaration  alleged  that  defendant  chased  and  harried  the 
sheep  of  plaintiff,  then  depasturing  and  being  in  and  upon  a  certain 
waste  or  common,  called  the  Lower  Gros,  in  the  parish  of  Glasbury, 
in  the  county  of  Brecknock,  and  drove  the  sheep  off  the  waste  or 
common. 

Defendant,  in  the  1st  plea,  set  up  a  right  of  common  in  the  locti8 
in  quo,  at  specified  times  of  the  year,  for  sheep  levant  and  couchant 
upon  certain  lands,  by  virtue  of  enjoyment  by  the  occupiers  thereof 
for  thirty  years ;  in  the  2nd  plea,  a  similar  right  for  sixty  years ; 
and,  in  the  8rd  plea,  a  right  by  prescription  for  time  immemorial  in 
a  que  estate  in  lands  whereof  defendant  was  tenant  for  life :  and 
in  each  plea  he  justified  driving  the  sheep  as  being,  within  the 
specified  times,  in  the  locus  in  quo,  depasturing  the  grass  and  doing 
damage,  so  that  defendant  could  not  enjoy  the  common  in  so  ample 
a  manner  as  he  ought. 

(1)  Cited,  Howe  v.  Malkin  (1878)  40  Jenkins  y.  Dunraven  [1899]  2  Ch.  121, 
L.  T.    196 ;     distinguished,     Biarnhj-      68  L.  J.  Ch.  589,  81  L.  T.  209. 
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[  ♦168  ] 


Beplication  :  1,  2  and  8,  traversing  the  rigbte  set  up  by  the  1st, 
2nd,  and  3rd  pleas  respectively. 

4.  That  plaintiff  was  seized  in  her  demesne  as  of  fee  of  a  messuage 
and  lemds :  and  she  prescribed  for  a  right  of  common  for  time 
immemorial,  in  a  qtbe  estate,  for  sheep  levant  and  couchant  during 
the  same  specified  times  of  the  year,  and  alleged  that  the  sheep 
were,  within  the  same  time,  levant  and  couchant,  and  were  *lawfully 
put  in  the  locus  in  quo  in  exercise  of  her  right  of  common,  till 
defendant  committed  the  trespasses. 

5.  A  right  of  common  in  respect  of  occupation  of  certain  messuage 
and  lands,  and  enjoyment  of  the  right  by  the  occupiers  for  sixty 
years ;  and  allegations  corresponding  to  those  of  the.4th  replication, 
mutatis  mutandis, 

6.  Like  the  5th,  but  stating  the  enjoyment  for  thirty  years. 
Defendant  joined  issue  on  the  1st,  2nd  and  Srd  replications,  and 

took  issue  on  the  rights  alleged  in  the  4th,  5th  and  6th  replications. 

Pursuant  to  a  Judge's  order,  the  plaintiff  delivered  a  particular, 
stating  that  the  messuage  and  lands,  in  respect  of  which  she 
claimed  right  of  common,  *'  consist  of  a  farm  house,  buildings,  and 
94  acres  of  land,  or  thereabouts,  of  which  the  plaintiff  is  the  owner 
and  occupier,  situate  in  and  near  the  village  of  Glasbury  in  the 
parish  of  Glasbury,  and  called  Glasbury  Farm." 

On  the  trial,  before  Crompton,  J.,  at  the  last  Brecknockshire 
Assizes,  the  defendant  (by  consent)  began,  and  offered  evidence 
to  support  the  right  of  common  alleged  by  himself,  and  to  impugn 
that  alleged  by  plaintiff.  Among  others  he  called  a  witness  named 
William  Saunders,  who  stated  that  he  remembered  Glasbury  Farm 
being  in  the  occupation  of  one  Clement  Probert,  and  that  he 
himself  had  driven  Probert*s  sheep  off  the  hcus  in  quo ;  and  that,  at 
a  subsequent  time,  in  a  conversation  which  took  place  between  him 
and  Probert  with  reference  to  that  previous  driving  off,  Probert, 
while  tenant,  had  made  certain  declarations  as  to  his  having  or  not 
having  the  right  of  common  in  respect  of  Glasbury  Farm.  The 
counsel  for  the  plaintiff  objected  to  the  admission  of  these  *declara- 
tions,  and  put  in  a  lease  for  years  of  Glasbury  Farm  to  Probert, 
which  expired  in  1802:  and  it  was  admitted  that  Probert  continued 
to  be  tenant  from  year  to  year  till  1816.  Probert  had  died  before 
the  trial.  It  did  not  distinctly  appear  at  what  time  the  declarations 
were  made ;  but  it  seemed  piobable  that  this  took  place  about  1802. 
The  learned  Judge  rejected  the  evidence.  At  a  later  part  of  the 
trial  it  appeared  that  in  1802  Probert  became  tenant  also  of  a  farm 
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called  Skynlass,  and  that  the  occupiers  of  this  latter  farm  also 
claimed  common  in  the  locvs  in  quo.  At  the  time  of  the  alleged 
trespass  the  plaintiff  was  in  possession  of  Glasbury  Farm,  the  fee 
having  also  devolved  on  her. 

Verdict  for  the  defendant  on  the  first  three  issues,  and  for  the 
plaintiff  on  the  last  three. 

In  last  Term  H.  S.  Oiffard^  for  the  defendant,  obtained  a  rule  nut 
for  a  new  trial,  ''on  the  ground  that  the  statements  of  Clement 
Probert  against  his  interest,  he  being  dead  at  the  time  of  the  trial, 
were  rejected  by  the  learned  Judge." 

Evans  and  Davison  now  showed  cause : 

*  *  The  declaration  of  a  tenant  from  year  to  year  in  derogation 
of  the  right  of  the  reversioner  cannot  be  admitted.  *  ♦  In 
Scholes  V.  Chadwick(l),  where  the  question  was  whether  the  plaintiff 
had  an  easement  in  the  land  of  the  defendant,  evidence  was  offered, 
in  support  of  the  plaintiff's  case,  of  declarations  made  by  a  former 
occupier  of  defendant's  land :  it  was  objected  that  the  declarations 
of  such  occupier  were  not  admissible  against  the  reversioner ;  and 
Crbsswbll,  J.  rejected  the  evidence.     *    *    * 

(Gbompton,  J. :  It  does  not  appear,  from  the  report  of  that  case, 
that  the  occupier  was  dead.) 

It  is  not  so  stated  :  but  that  must  have  been  the  fact.    *    *    * 

(Grompton,  J.:  My  attention  at  the  trial  was  directed,  not  so 
much  to  the  point  that  the  declaration  was  by  a  deceased  person, 
and  against  his  interest,  as  to  the  fact  that  the  declaration  was  by 
an  occupier  of  the  same  land. 


Papendick 

V. 

Brido- 

WATEB. 


[169  1 


[170] 


CoLBRiDOB,  J.  referred  to  Woolway  v.  Rowe  (2).) 

There  the  declaration  which  was  admitted  was  made  by  a  party 
(still  living)  who  had,  at  the  time  of  the  declaration,  the  same 
interest  in  the  land  as  the  plaintiff,  against  whom  the  evidence  was 
given,  had  at  the  time  of  the  trial.  The  objection  to  the  evidence 
in  the  present  case  is  that  the  interests  are  not  the  same :  ^Beg.  v. 
Bliss  (3),  Wood  V.  Veal  (4)].  In  Tickle  v.  Brown  (5),  to  meet  a  claim  of 
forty  years'  user  of  a  way  over  land,  under  stat.  2  &  3  Will.  IV.  c.  71, 


(1)  62  R  R  827  (2  Moo.  &  Rob.  607). 

(2)  40  R  B.  264  (1  Ad.  &  El.  114). 
(3)-  45  B.  B.  7o7  (7  Ad.  *  El.  650), 


(4)  24  B.  R  464  (6  B.  &  Aid.  464). 

(5)  43  B.  B.  368,  360  (4  Ad.  &  El. 
369,  373). 


[171] 
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[  •173  ] 


s.  2,  evidence  was  offered  of  declarations,  made  by  occupiers  of  the 
land,  that  they  were  not  entitled  to  use  the  way  except  by  permission: 
the  evidence  was  rejected  at  Nisi  Frius  ;  and  this  Court  refused  to 
grant  a  rule  nisi  for  a  new  trial  on  the  ground  of  the  rejection. 
*The  case  was  afterwards  argued  in  this  Court  on  another  point : 
but  Patteson,  J.  said(l),  in  the  course  of  the  argument:  "Before 
the  statute,  the  acts  of  tenants  might  be  evidence  against  the 
reversioners,  yet  their  naked  declarations  were  not  so."  Indeed 
now,  under  the  statute,  the  acts  of  the  tenants  may  become  evidence 
as  against  the  landlord. 

(Lord  Campbell,  Ch.  J. :  One  might  easily  suppose  a  case  where 
the  tenant's  interest  would  be  opposed  to  that  of  the  reversioner,  as 
here,  if  the  declaration  were  made  after  Frobert  became  tenant  of 
Skynlass,  when,  if  his  interest  in  Skynlass  were  larger  than  that  in 
Glasbury,  he  might  wish  to  relieve  the  waste  from  all  right  of 
common  in  respect  of  Glasbury.) 

The  interest  must  at  least  be  unambiguous,  and  should  arise  either 
from  identity  of  estate  or  from  pecuniary  profit. 

(Coleridge,  J. :  You  would  not  limit  the  latter  to  the  case  of 
moneys  numbered.) 

Not  literally  so.  But  in  the  case  of  The  Sussex  Peerage  (2)  Lord 
Campbell  said  :  "  As  to  the  point  of  interest,  I  have  always  under- 
stood the  rule  to  be,  that  the  declaration,  to  be  admissible,  must 
have  been  one  which  was  contrary  to  the  interests  of  the  party 
making  it  in  a  pecuniary  point  of  view."  *  *  The  general 
principle,  to  be  extracted  from  the  authorities,  appears  to  be,  that, 
where  declarations  of  deceased  persons  are  admissible,  either  from 
the  declarations  being  made  in  the  course  of  business,  or  being 
^against  the  declarants'  own  interest,  the  business  or  interest 
must  relate  directly  to  the  subject-matter  of  the  declaration.  Thus, 
if  A.  were  to  declare  that  land,  of  which  B.  was  in  possession,  did 
not  belong  to  A.  but  did  belong  to  C,  that  would  not  be  admissible, 
in  an  action  for  the  land  brought  by  C.  against  B.,  to  prove  C.'s 
title. 

(Lord  Campbell,  Ch.  J. :  You  say  it  must  be  in  derogation 
of  an  apparent  interest  of  the  declarant.) 


(1)  4  Ad.  &  El.  378. 


(2)  65  R.  R.  11,  30  (11  CI.  &  Fin.  85, 
113). 
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It  must.  And  the  declaration  is  not  admissible  to  prove  or 
disprove  a  general  right,  but  only  to  prove  some  fact,  which  fact 
may  or  may  not  prove  or  disprove  the  right.  *  *  In  the  present 
case  the  tenant  would  know  whether  he  had  in  fact  put  his  sheep 
on  the  common,  and  his  declaration  might  be  evidence  so  far,  but 
not  his  assertion  as  to  the  general  right.  He  could  not,  if  alive,  be 
asked  who  had  the  right. 

(Lord  Campbell,  Gh.  J. :  Do  you  make  a  point  that  where  a 
written  admission  could  be  received  an  oral  declaration  would  not  ? 
There  might  be  a  difference  between  the  two  as  to  weight.} 

That  question  was  raised  in  Fursdon  v.  Clogg  (1),  but  not  decided. 


Papenbiok 

V, 

Bbidg- 

WATEB. 


(Coleridge,  J. :  In  Peaceable  d.  Uncle  v.  Watson  (2)  the  ♦declara- 
tions which  were  held  to  be  admissible  were  oral.) 


[  *in  ] 


At  any  rate,  the  importance  of  the  evidence  here  is  so  slight  that 
the  rejection  does  not  furnish  sufficient  ground  for  a  new  trial, 
according  to  the  principle  laid  down  in  Doe  d.  Lord  Teynhamy. 
Tyler  (3)  and  explained  in  Crease  v.  Barrett  (4). 

(Lord  Campbell,  Ch.  J. :  You  must  fall  or  stand   with  the 
admissibility  of  this  evidence.) 


H.  S.  Giffdrd,  Rees  and  J.  W.  Bowen,  contra : 

It  is  true  that  a  mere  statement  of  opinion  as  to  a  right  is  not 
admissible :  but  the  declarations  here  offered  were  in  the  nature  of 
declarations  of  fact.  The  death  is  not  an  essential  circumstance : 
Woolway  v.  Bxnve{&). 


(Erle,  J. : 
in  interest.) 


That  was  the  case  of  the  declaration  of  an  antecessor 


In  many  of  the  cases  cited  on  the  other  side,  the  declarations  were 
not  offered  as  those  of  a  deceased  party  making  a  declaration  against 
his  interest.  Thus  in  Scholes  v.  Chadwick(6)  the  declarant  had  said 
nothing  against  his  own  interest :  the  suggestion  in  support  of  the 
evidence  was  that  the  tenant  represented  the  reversioner.    The 


(1)  62  B.  R.  710  (10  M.  &  W.  572). 
See  Stapylton  v.  Chugh,  95  E.  E.  909 
(2  El.  &  BL  933). 

(2)  13  E.  B.  552  (4  Taunt.  16). 


(3)  31  E.  E.  496  (6Bing.  561). 

(4)  40  E.  E.  779  (1  Or.  M.  &  E.  919). 

(5)  40  E.  E.  264  (1  Ad.  &  El.  114). 

(6)  62  R.  E.  827  (2  Moo.  &Eob.  607). 


416 


1865.    Q,  B.    5  EL.  &  BL.  174—176. 


[r.b. 


Papendick 

V. 

Bbido- 

WATES. 


[  'lys  ] 
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declarations  in  Tickle  v.  Brown  (l)  seem  to  have  been  ofiFered  as 
having  accompanied  an  act,  which  in  fact  they  did  not  do ;  and  in 
argument  an  attempt  seems  to  have  been  made  to  identify  the 
tenant  with  the  reversioner.  But  here  the  declaration  is  made  by 
a  deceased  party,  having  necessarily  knowledge  of  the  fact,  against 
his  own  interest ;  and  a  fact,  established  by  such  a  declaration,  is 
evidence,  not  against  the  reversioner  only,  but  against  any  party,  as 
if  it  had  been  sworn  on  the  trial. 

(Lord  Campbell,  Gh.  J. :  It  *seems  contrary  to  convenience  to 
allow  the  declaration  of  a  tenant  to  be  evidence  against  the 
reversioner.) 

In  Reg.  v.  Bliss  (2)  the  declaration  was  not  against  the  interest  of 
the  party  making  it.  *  *  In  Mountnoy  v.  Collier  (3)  a  question 
arose  whether  certain  rent  had  been  paid  in  respect  of  part  of 
some  premises  or  of  the  whole  :  and  the  deceased  tenant's  declara- 
tions as  to  this  was  held  to  be  admissible. 

(Lord  Campbell,  Ch.  J. :  Does  it  appear  that  they  would  have 
been  injurious  to  the  landlord  ?  There  may  be  a  great  difference 
between  cases  where  the  declaration  is  against  the  reversioner's 
interest  and  those  where  it  is  in  his  favour.) 

It  is  not  sought  here  to  insist  on  the  declaration  or  acts  of  the 
tenant  as  binding  the  reversioner,  which  was  attempted  in  Daniel 
V.  North  (4)  and  Wood  v.  Veal  (5) :  the  defendant  only  contends  that 
the  declaration  was  admissible  in  evidence,  valeat  quantum.  *  * 
An  objection  seems  to  be  made  to  the  declaration  on  the  ground 
that  it  cuts  down  the  interest  of  the  declarant's  landlord.  In 
numerous  *cases  where  this  evidence  is  tendered  the  very  question 
is  who  is  the  landlord.  There  would,  perhaps,  be  no  difference 
between  declarations  against  the  existence  of  an  easement  in 
respect  of  the  land,  and  declarations  admitting  an  easement  over 
it.  In  Roe  d.  Brune  v.  Rawlings  (6)  the  written  declaration  of  a 
tenant  for  life  was  held  to  be  evidence  against  parties  claiming 
under  those  in  remainder. 

(Coleridge,  J.:  The  writing  had  there  been  adopted  by  being 
placed  among  the  muniments.) 


(1)  43  B.  E.  358  (4  Ad.  &  EL  369). 

(2)  45  E.  E.  757  (7  Ad.  &  El.  550). 

(3)  93  B.  Br  317  (1  El.  &  BL  630). 


(4)  11  East,  372. 

(5)  24  E.  E.  454  (5  B.  &  Aid.  454), 

(6)  8  E.  E.  632  (7  East,  279). 
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Lord  Campbell,  Gh.  J.  : 

This  case  has  been  most  ably  and  satisfactorily  argued  by  the 
gentlemen  of  the  South  Wales  circuit.  But  I  come  to  the  con- 
clusion that  my  brother  Crompton  did  quite  right  in  not  admitting 
the  evidence.  Primd  faciei  a  declaration  is  not  admissible  in 
evidence,  because  it  is  nojj  given  on  oath.  By  the  law  of  Scotland, 
the  declaration  of  a  dead  person  is  admitted,  vaUat  quantum.  But 
that  is  not  the  law  of  England :  and  I  think  the  English  rule  the 
better  of  the  two.  To  this  rule  there  are  exceptions :  but  I  think 
that  the  present  case  is  not  brought  within  any  exception,  or  else 
that  it  constitutes  an  exception  from  an  exception.  It  is  not  put 
on  the  ground  of  reputation.  And  it  seems  to  be  admitted  that 
it  is  not  sustainable  on  the  ground  of  privity  of  estate :  the  tenant 
has  not  the  same  estate  as  the  reversioner ;  and  the  privity,  if  it 
had  existed,  would  have  made  the  evidence  admissible 'whether 
the  declarant  were  alive  or  dead ;  whereas  the  evidence  is  pressed 
only  on  the  ground  that  he  is  dead.  Then  it  has  been  powerfully 
urged  that  any  declaration  of  a  deceased  person  on  a  matter  with 
which  he  is  ^acquainted,  made  against  his  interest,  is  admissible 
in  evidence :  and  that  is  generally  true.  But  to  that  rule  there 
is  this  exception  :  that  you  cannot  admit  in  evidence  the  declaration 
of  a  tenant  which  derogates  from  the  title  of  the  reversioner.  It 
would  be  very  mischievous  if  it  were  in  the  power  of  a  tenant  to 
destroy  a  profit  a  prendre  belonging  to  the  land  which  he  occupies, 
or  to  impose  a  servitude  upon  it.  It  is  very  properly  admitted, 
by  Mr.  Giff'ard,  that  there  is  no  difference  in  this  respect  between 
destroying  an  easement  and  creating  one.  If  the  tenant  might 
say  that  the  land  enjoyed  no  right  of  way,  he  might  also  say 
that  it  was  liable  to  an  easement  for  taking  water,  profit  a  prendre 
by  turbary,  or  other  common.  It  would  come  to  this:  that,  by 
a  tenant's  acknowledgment  of  a  servitude  like  that  in  Scholes  v. 
Chadtvick  (i),  or  for  cutting  turves,  or  taking  away  sand,  the 
tenant  might  create  evidence  of  servitude  against  the  reversioner. 
That  would  be  very  inconvenient;  and  it  is  upon  the  view  of 
the  balance  of  general  convenience  that  the  English  laws  of  evi- 
dence are  founded.  In  Daniel  v.  Noi-th  (2)  it  was  decided  that 
the  acquiescence  of  the  tenant  cannot  prejudice  the  landlord: 
and,  if  so,  I  think,  a  fortiori,  that  his  declarations  cannot.  So 
far  then  as  to  the  expediency.    How  then  does  the  question  stand 
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upon  principle  ?  Scholea  v.  Chadwick  (i)  and  Reg.  v.  Bliss  (2)  are 
strong  authorities  to  show  that  the  declarations  of  the  tenant  are 
not  admissible  to  the  prejudice  of  the  landlord,  so  as  to  impose 
a  servitude.  I  think  in  those  cases  the  evidence  was  properly 
rejected ;  and  I  think  that  *the  principle  is  equally  applicable  to 
the  destruction  of  a  valuable  servitude  claimed  in  respect  of  the 
land.  But  it  is  true  that,  in  Reg.  v.  Bliss  (2),  it  might  appear 
from  some  expressions  of  Lord  Dbnman  that  it  was  doubtful 
whether  the  tenant  was  in  fact  speaking  against  his  interest. 
But,  on  looking  at  the  whole  case,  we  must  take  it  as  understood 
by  the  Court  that  the  declaration  was  against  the  interest  of  the 
tenant,  and  yet  not  admissible.  As  to  Walker  v.  Broadstock  (3), 
the  report  appears  to  be  taken  from  a  very  loose  report  at  second 
hand,  and  containing  what  is  clearly  contrary  to  law,  namely, 
that  the  declaration  of  a  living  person  is  to  be  admitted  if  against 
his  interest.  That  is  clearly  wrong;  for,  though,  when  the  evi- 
dence is  admissible  on  the  ground  of  privity  of  estate,  it  is 
immaterial  whether  the  declarant  is  dead  or  not,  yet,  where  the 
ground  of  admissibility  is  interest,  there  the  declarant  must  be 
dead.  I  do  not  seek  to  support  Walker  v.  Broadstock  (3)  on  the 
ground  that  the  declarant  there  might  have  had  a  fee.  I  think 
it  clear  that  he  was  only  tenant  for  a  less  estate,  and  that  what 
is  said  to  be  decided  by  the  learned  Judge  in  that  case  is  not  law. 
Higham  v.  Ridgway  (4)  was  not  the  case  of  a  tenant.  Roe  d.  Brune 
V.  Rawlings  (5)  has  been  shown  by  my  brother  Golbribgb  to  rest 
on  a  differiBnt  principle.  We  have  therefore  all  principle,  and  two 
express  decisions,  in  favour  of  rejecting  this  evidence;  and  the 
only  instance  of  its  admission  is  the  case  of  Walker  v.  Broadstock  (3), 
a  case  which  I  think  is  not  law.  I  think,  therefore,  that  the 
evidence  was  not  admissible. 


[  179  ]  COLBBIDGB,   J.  : 

I  also  am  of  opinion  that  this  rule  should  be  discharged.  If  it 
were  admissible,  this  would  constitute  an  exception  to  the  general 
rule.  There  are  certainly  several  exceptions;  and  there  is 
abundance  of  authority  to  that  effect :  but  it  cannot  be  said  that 
this  case  falls  within  any  of  the  classes  that  have  been  recog- 
nised as  exceptional ;  and,  before  the  evidence  is  admitted,  such 


(1)  62  B.  E.  827  (2  Moo.  &  Bob.  507). 

(2)  45  B.  B.  757  (7  Ad.  &  El.  550). 

(3)  1  Esp.  458. 


(4)  10  B  B.  235  (10  East,  109). 

(5)  8  B.  B.  632  (7  East,  279). 
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authoritative  recognition  ought  to  be  shown.  In  the  learned  argu- 
ment which  we  have  heard,  several  cases  have  been  cited  for  the 
defendant;  but  all  of  these  have  been  distinguished  except  one. 
I  will  not  go  through  them.  But,  as  to  that  one,  Walker  v. 
Broad8tock{i)^  Mr.  Evans  attempted  to  explain  it  on  a  ground 
which  is  not  satisfactory  to  me.  I  think  the  occupier  there  was 
tenant :  the  word  is  afterwards  used  in  that  sense ;  and  it  seems 
to  mean  the  same  in  each  instance;  so  that  I  cannot  accept 
Mr.  Evans's  explanation.  But  I  think  the  case  is  not  law.  My 
Lord  has  already  pointed  out  that  the  report  rests  on  questionable 
authority ;  and  it  certainly  contains  a  proposition  which  no  lawyer 
will  support  I  think,  therefore,  that  the  case  cannot  be  relied 
upon.  We  are  therefore  called  upon  to  establish  a  new  exception : 
which  I  think  we  ought  not  to  do,  unless  we  find  that  it  will  be 
convenient  or  consistent  with  analogy.  That  is  not  shown ;  but 
the  contrary.  Nothing  could  be  more  inconvenient  than  that  the 
tenant  should  prejudice  his  own  landlord's  title  by  declarations. 
And,  if  inconvenient,  it  is  surely  contrary  to  analogy.  For,  before 
stat.  2  &  8  Will.  lY.  c.  71,  had  let  in  the  acts  of  tenants  to  the 
extent  pointed  out  in  Tickle  v.  Broum{2),  the  tenant  could  not 
injure  his  ^landlord  or  diminish  the  quantity  of  the  landlord's 
estate.  To  admit  the  evidence  would  therefore  be  contrary  to 
analogy,  with  this  addition,  that  we  should  not  be  dealing  with  a 
long  continued  series  of  acts,  but  relying  on  the  memory  of  a 
witness  as  to  what  was  said  by  a  single  person  on  a  single 
occasion.  In  every  way,  therefore,  the  rejection  of  the  evidence 
was  right.  I  will  make  one  more  observation.  It  is  perfectly 
clear  that,  if  the  tenant  had  been  alive,  he  could  not,  if  called, 
be  asked  whether  when  tenant  he  had  or  had  not  the  right,  for 
the  purpose  of  cutting  down  the  landlord's  title  by  the  answer. 
How  then  can  his  declaration  have  that  effect  ? 
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Eble,  J. : 

I  also  am  of  opinion  that  this  rule  should  be  discharged.  Is 
the  declaration,  by  the  tenant  for  years  of  a  farm,  that  there  is 
no  right  of  common  in  respect  of  the  farm  admissible  after  his 
death?  That  is  the  question  brought  before  us.  I  think  the 
evidence  is  not  admissible.  The  case  is  distinguishable  from 
that  of  evidence  of  acts  of  user  or  interruption,  which  now  may 
be  properly  admitted.  Where  a  declaration  is  admitted,  it  is  by 
(1)  1  Esiv458.  (2)  43  B.  B.  358  (4  Ad.  &  El.  369). 
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an  exception  to  the  general  rule.  Now  the  present  case  certainly 
does  not  fall  within  several  of  the  classes  of  recognised  exceptions, 
such  as  entries  made  in  the  course  of  performing  a  legal  duty,  or 
declarations  made  in  the  nature  of  admissions  by  owners  of  estates, 
binding  those  privy  to  them,  or  a  statement  by  an  occupier,  who 
is  prima  facie  owner  of  the  fee,  diminishing  his  interest  and 
showing  that  he  held  under  another  as  landlord.  But  it  is  con- 
tended that  there  is  a  wide  and  universal  principle  that  the 
declaration  of  a  dead  person,  made  against  his  interest,  is  ad- 
missible. No  doubt  many  Judges  do  use  that  language:  but 
I  think  that  the  ^principle  must  be  limited.  If  the  deceased 
person  has  admitted  the  receipt  of  money,  that  case  belongs  to  a 
class  definite  and  well  known :  and,  as  to  the  other  class  which  I 
have  mentioned,  that  of  declarations  by  a  party  in  possession  of 
land  that  he  has  an  estate  less  than  a  fee,  that  too  is  well  known 
and  definite.  The  argument  in  support  of  the  evidence  has  almost 
gone  the  length  of  asserting  that  the  declaration  becomes  admis- 
sible where  any  hope  or  fear  might  have  prompted  a  contrary 
assertion  :  but  it  was  admitted  that  the  rule  could  not  go  so  far : 
and  in  the  case  in  the  House  of  Lords  (l)  it  was  held  that  an 
acknowledgment  of  a  fact  which  rendered  the  party  liable  to  a 
criminal  prosecution  was  not  therefore  admissible :  and  it  was  said 
that  the  interest,  to  make  the  declaration  admissible,  must  be 
either  pecuniary  or  proprietary.  Is  this  either?  If  it  be,  any 
confession  of  liability  to  an  easement,  or  of  the  absence  of  right 
to  one,  would  be  admissible.  Is  there  any  case  authorizing  the 
reception  of  such  evidence  ?  None,  except  Walker  v.  Broadstock  (2). 
I  understand  that  case  as  my  Lord  and  my  .brother  Coleridge  do; 
and  I  think  it  better  not  to  attempt  to  explain  it,  but  to  lay  down 
that  it  cannot  be  sustained.  On  the  other  side  there  is  the  case 
of  Reg.  V.  Bliss  (3),  which  appears  to  be  quite  in  point.  The  con- 
fession of  a  servitude  is  the  same  as  the  acknowledgment  of  a  want 
of  right  to  an  easement  The  analogy  is  very  strong.  The  con- 
fession by  a  tenant  that  there  is  a  public  easement  ought  not  to 
prejudice  the  private  right  of  the  reversioner :  Daniel  v.  North  (4), 
Reg.  V.  Bliss  (3).  The  confession  or  denial  *of  a  servitude,  though 
apparently  for  the  moment  against  the  interest  of  the  party  declar- 
ing, might  in  reality  be  to  his  advantage,  as  if  he  had  bargained 


(1)  The  8u89ex  Peerage,  65  E.  B.  11 
(11  CL  &  Fin.  86). 

(2)  1  Esp.  458. 
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for  another  tenement  entitling  to  common  in  the  same  place.    I  pipendiok 

think  therefore  that  my  brother  Crompton  was  right  in  rejecting  bbidq- 

the  evidence,  and  that  the  grounds  on  which  it  is  supported  are  water. 
vague,  though  most  learnedly  supported  by  counsel. 

(Gbompton,  J.,  had  left  the  Court  during  the  argument.) 

Rule  discharged. 


MAYOR  OF  HARWICH  v.  GANT. 

(5  EL  &  BL  182—187 ;  8.  0.  1  Jur.  N.  8.  708.) 

By  stat.  6  &6  Will.  lY.  c.  76,  8.  48  (1),  an  overseer  neglectibg  to  sign  the 
burgeBS  list  of  a  borough  is  liable  to  a  penalty  of  50/.,  to  be  recovered 
by  any  person  suing  within  three  calendar  months :  and  the  money  so 
recovered,  after  payment  of  the  costs  and  expenses  attending  the  recovery, 
is  to  be  paid  and  apportioned,  one  moiety  to  the  person  suing,  the  other 
moiety  to  the  treasurer  of  the  borough. 

Defendant  recovered  a  penalty  against  an  overseer,  with  taxed  costs  as 
between  party  and  party,  and  received  the  amount : 

Held  that,  in  an  action  against  defendant  by  the  corporation  for  money 
had  and  received,  it  was  sufficient  primd  facie  for  the  corporation  to  prove 
the  recovery  and  receipt  of  the  penalty  and  the  taxed  costs ;  and  that,  in 
default  of  proof  by  the  defendant  of  extra  expenses,  the  plaintiffs  were 
entitled  to  a  verdict  for  half  the  penalty. 

Dbclaration  for  money  had  and  received,  and  on  accounts 
stated.    Plea :  Never  indebted.    Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Suffolk  Summer  Assizes, 
1858,  a  verdict  was  found  for  plaintiffs  for  751.,  subject  to  the 
opinion  of  this  Court  on  a  case  substantially  as  follows. 

The  borough  of  Harwich  comprehends  the  two  parishes  of 
St.  Nicholas  and  Dover  Court,  and  is  one  of  *the  boroughs  com- 
prised in  stat.  5  &  6  Will.  lY.  c.  76.  Each  of  these  parishes 
has  two  churchwardens  and  two  overseers.  In  1851,  the  burgess 
list  then  required  to  be  made  out,  under  the  provisions  of  sect.  16 
of  the  statute,  by  the  overseers  of  the  parish  of  St.  Nicholas,  was 
omitted  to  be  signed  by  John  Turner  Groom,  then  being  one  of 
the  churchwardens  of  St.  Nicholas:  and  in  the  same  year  the 
burgess  list  required  to  be  made  out  by  the  overseers  of  the  parish 
of  Dover  Court  was  not  signed  by  John  Clarke  and  John  Pattrick, 
then  being  the  two  churchwardens  for  Dover  Court.  For  these 
several  omissions  and  neglects  to  sign  the  burgess  lists,  three 
actions  were  commenced  by  Joseph  Gant,  the  defendant  in  the 

(1)  Eepealed,  46  &  46  Vict.  c.  60  (Municipal  Corporations  Act,  1882),  s.  6.  See 
now  8.  76  (1)  of  the  repealing  Act. 
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present  action,  against  the  said  John  Thomas  Groom,  John  Clarke 
and  John  Pattrick,  respectively,  under  sect.  48,  to  recover  three 
several  penalties  of  50Z.  each,  with  full  costs  of  suit.  And  the  said 
penalties,  amounting  to  1501.,  were,  together  with  the  taxed  costs 
of  suit,  as  between  party  and  party,  in  each  action  recovered  in  due 
course  of  law,  and  received  by  Gant. 

After  the  same  were  so  recovered  and  received,  Gant  was 
requested  by  the  treasurer  of  the  borough  of  Harwich  to  pay  over 
to  him  a  moiety  of  the  several  penalties,  in  order  that  he  might 
place  the  same  to  the  credit  of  the  borough  fund.  The  said 
moiety  of  the  penalties  not  having  been  paid,  nor  any  part  thereof, 
the  present  action  was  commenced  to  recover  the  same. 

At  the  trial,  it  was  admitted,  on  behalf  of  the  defendcuit,  that  he 
had  received  the  said  several  penalties,  and  also  his  taxed  costs  as 
between  party  and  party  in  each  of  *the  said  three  actions.  No 
evidence  was  given  on  the  part  of  the  plaintiffs  or  of  the  defendant 
of  any  other  costs  and  expenses  incurred  by  the  defendant  in  and 
about  the  recovery  of  the  said  several  penalties.  It  was  thereupon 
objected,  on  behalf  of  the  defendant,  and  urged  as  ground  of  non- 
suit, that,  in  order  to  maintain  this  action,  the  plaintiffs  were 
bound  to  show  that  there  was  a  balance  in  cash  in  the  hands  of 
the  defendant  after  deducting  costs  beyond  the  said  taxed  costs, 
and  also  deducting  expenses  attending  the  recovery  of  the  said 
several  penalties.  On  the  other  hand,  it  was  contended,  on  behalf 
of  the  plaintiffs,  that  the  said  taxed  costs  ought  to  be  considered 
primd  facie  to  be  all  the  costs  and  expenses  attending  the  recovery 
of  the  said  several  penalties:  and  that,  if  they  were  not,  the 
defendant  was  bound  to  prove  the  amount  of  such  extra  costs 
and  expenses. 

The  question  for  the  opinion  of  the  Court  is :  Whether  the  proof 
of  the  receipt  by  the  defendant  of  the  said  several  penalties  and  of 
the  taxed  costs,  as  between  party  and  party,  in  each  action,  was 
sufficient  primd  Jacie  to  maintain  this  action.  If  the  Court  shall 
be  of  that  opinion,  then  the  verdict  is  to  be  entered  for  the  plain- 
tiffs :  but,  if  the  Court  shall  be  of  a  contrary  opinion,  then  a 
nonsuit  is  to  be  entered. 


[D.  Power  was  heard  for  the  plaintiffs,  and  Keane,  contra.] 


r  186  ]       Lord  Campbbll,  Ch.  J. : 

On  all  the  facts  before  us  the  question  is.  Whether  the  plaintiffs 
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made  out  a  primd  facie  case  without  showing  what  the  expenses  of 
the  defendant  had  been.  I  think  they  did.  The  defendant  was 
liable  to  pay  to  the  treasurer  half  the  penalties  recovered :  he  had 
recovered  the  full  penalties  with  full  costs.  If  he  incurred  expenses 
beyond  these,  he  would  be  entitled  to  deduct  them  :  but  that 
should  be  proved;  and  it  lies  on  the  defendant  to  prove  it.  I 
cannot  ^distinguish  this  case  from  that  of  an  auctioneer;  he  is 
to  pay  over  to  his  employer  the  money  he  receives  for  what  he 
sells,  deducting  costs  and  charges :  and  it  is  enough  for  the 
employer  to  prove  in  the  first  instance  the  receipt  of  the  money. 
To  say  that  the  parties  must  first  meet  and  settle  the  balance  is 
quite  extravagant :  the  party  recovering  the  penalty  might  easily 
evade  that :  and  the  only  remedy  suggested  is  an  action  against 
him  for  not  coming  to  an  account.  I  think  there  ought  to  be  a 
verdict  here  for  half  the  penalties. 


Ma  YOB  OF 

Harwich 
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Qant. 
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GOLERIBGB,  J. : 

I  am  of  the  same  opinion.  Mr.  Keane's  argument  confounds  the 
question  what  constitutes  a  right  of  action  with  the  question  what 
the  primd  facie  proof  is.  Is  not  the  receipt  of  the  penalties  and 
the  taxed  costs  primd  facie  proof  ?  If  there  were  more  expenses 
in  fact,  the  defendant  should  show  it.  The  plaintiff,  in  an  action 
for  money  had  and  received,  is  not  bound  to  show  the  specific  sum 
ultimately  due :  it  is  enough  for  him  to  show  that  the  defendant 
holds  over  money  which  he  ought  to  pay. 

Erlb,  J.  : 

I  am  of  the  same  opinion.  The  plaintiffs  are  entitled  to  half 
the  penalty  subject  to  a  deduction  for  extra  costs.  On  the  recovery 
of  the  penalty  and  costs  it  seems  to  me  that  the  action  lies  at  once  ; 
and  that  it  is  not  incumbent  on  the  plaintiffs  to  prove  whether 
there  have  been  any  and  what  extra  costs. 


Cbompton,  J.  concurred. 


Judgment  for  plaintiffs. 
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1866.  DERECOURT  v.   CORBISHLEY. 
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r  188 1 

^        -'  Action  for  assault,  battery,  and  false  imprisonment     Plea :  That  plain- 

tiff, with  force  and  aims,  unlawfully,  yiolently  and  forcibly  entered  into  a 
messuage  in  the  possession  of  W.,  and  expelled  W. ;  that  plaintiff  com- 
mitted the  said  breach  of  the  peace  in  view  of  a  constable,  and  within  the 
constable's  district ;  and  "thereupon"  defendant  gave  plaintiff  in  charge 
of  the  constable  for  the  offence,  and  directed  him  to  take  plaintiff  in  custody 
and  convey  him  before  a  magistrate  to  answer  for  the  offence ;  and  the 
constable,  in  pursuance  of  the  charge,  gently  laid  hands  on  plaintiff  and 
took  him  into  custody,  and,  for  the  purpose  of  conveying  him  before  a 
magistrate,  conveyed  him  in  custody  to,  and  imprisoned  him  for  a  reason- 
able time  at,  the  police  station. 

On  demurrer,  held  a  good  plea.  For  that  the  word  *'  thereupon  "  was  to 
be  taken  as  equivalent  to  "  then  and  there ;  **  so  that  the  constable  appeared 
to  have  arrested  at  the  time  of  a  breach  of  the  peace  committed  in  his  sight, 
which  he  had  authority  to  do ;  and  the  defendant  was  justified  in  directing 
the  constable  to  perform  his  duty. 

Declabation  for  assaulting  and  beating  defendant,  and  giving  him 
into  custody  to  a  policeman,  and  causing  him  to  be  imprisoned  at  a 
police  station. 

Flea  (2).  That,  before  the  committing  &c.,  one  John  Watkina 
was  lawfully  possessed  of  a  messuage,  situate  within  the  city  of 
London  police  district :  and,  being  so  possessed,  the  plaintiff,  with 
force  and  arms,  and  with  a  strong  hand,  into  the  said  messuage 
unlawfully,  violently  and  forcibly  did  enter  and,  from  the  posses- 
sion of  the  said  messuage,  with  a  strong  hand,  unlawfully,  violently 
and  forcibly  did  expel  and  amove  the  said  J.  W.,  against  the 
peace  &c. ;  and  plaintiff  committed  the  said  breach  of  the  peace  in 
the  presence  of  one  of  the  officers  of  the  city  of  London  police,  and 
a  peace-officer  and  constable  of  our  lady  the  Queen,  and  who  then 
and  there  had  view  of  the  said  breach  of  the  peace  which  was  com- 
mitted within  the  city  of  London  police  district.  And  thereupon 
defendant  gave  plaintiff  in  charge  of  the  said  police  officer  for  the 
said  offence,  and  directed  him  to  take  him  in  custody  and  convey 
him  before  one  of  the  city  of  London  police  magistrates  to  answer 
[  *189]  for  the  said  offence  ;  and  the  said  police  officer,  accordingly,  *in 
pursuance  of  the  said  charge,  gently  laid  his  hands  on  plaintiff,  and 
took  him  into  custody ;  and,  for  the  purpose  of  conveying  him  before 
a  city  of  London  police  magistrate,  conveyed  him  in  custody  to,  and 
imprisoned  him  for  a  short  and  reasonable  time  at,  the  said  police 
station,  doing  no  more  than  in  duty  he  was  bound  to  do :  and  which 
are  the  trespasses  and  acts  complained  of. 
Demurrer.    Joinder. 
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Kemplay,  for  the  plaintifif :  Desecoubt 

r. 

•    ♦    It  will  be  said  that,  as  the  constable  saw  the    breach   Cobbishlbt. 
of    the  peace,  he  would  have  been  justified  in  arresting,  and  that 
therefore  the  defendant  was  justified  in  bidding  him  do  so. 

(Lord  Gampbbll,  Ch.  J. :  That  he  was  justified  in  asking  the 
constable  to  do  his  duty.) 

The  defendant  would  not  be  justified  in  taking  upon  himself  to 
set  the  constable  in  motion.  The  act  of  the  constable  is  here  the 
act  of  the  defendant.  Now  a  private  individual  may  interfere  for 
the  purpose  of  stopping  or  preventing  a  breach  of  the  peace, 
but  not  for  the  purpose  of  bringing  the  parties  to  punishment: 
Price  V.  Seeley{\).  In  the  judgment  in  Timothy  v.  Simpson  (2)  the 
Court  treats  it  as  a  question  upon  which  the  authorities  are 
conflicting,  "whether  a  private  individual,  who  has  seen  an 
affray  committed,  may  give  in  qharge  to  a  constable  who  has 
not"  ♦  ♦  But  many  authorities  are  there  referred  to  which  are  [  i90  ] 
adverse  to  the  existence  of  such  power  even  in  the  constable.  From 
2  Hal.  PI.  Gr.  90,  it  seems  that  there  were  decisions  each  way ; 
and  in  Reg.  v.  Walker  (^)  it  was  held  that  a  constable,  who  has  been 
assaulted,  cannot,  after  an  interval  of  two  hours,  apprehend  for  the 
assault.  That  a  constable  cannot  arrest  for  a  breach  of  the  peace 
which  he  does  not  see  appears  also  from  1  East's  Pleas  of  the  Crown, 
805  :  Cook  v.  Nethercote  (4). 

(Erlb,  J. :  In  1  Burn.  J.  P.  278  (ed.  29),  tit.  Arrest,  III.  8,  it  is 
said  :  "  a  constable  may  arrest  any  one  for  a  breach  of  the  peace 
in  his  presence,  and  keep  him  in  his  house  or  the  stocks  until  he 
can  bring  him  before  a  magistrate.") 

There  is  no  difference,  as  to  this,  between  misdemeanours  which 
are,  and  those  which  are  not,  accompanied  by  a  breach  of  the 
peace :  Fox  v.  Gaunt  (s). 

(Erle,  J. :  The  plea  says  that  "thereupon"  the  defendant  gave 
the  plaintiff  in  charge:  that  looks  as  if  the  act  was  concurrent  with 
the  breach  of  the  peace. 

Lord  Campbell,  Ch.  J. :  Would  not  "  thereupon  "  have  been  held 
to  be  equivalent  to  "  then  and  there,"  even  on  special  demurrer?) 

(1)  59  B.  B.  13  (10  CI.  &  Fin.  28).     (4)  40  R  B.  866  (6  Car.  &  P.  741). 

(2)  40  B.  B.  722  (1  Or.  M.  &  B.  757).    (5)  37  B.  B.  550  (3  B.  &  Ad.  798). 

(3)  1  Dears.  358. 
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Dbrboourt    The  language  of  the  plea  differs  little   from  that  in  Baynes  v. 

CoBBisHLET.  Bvewsteri})^  which  was  construed  as  attempting  to  justify  an  arrest 
[  191  ]  after  the  breach  of  the  peace  was  over.  *  *  If  a  party,  having 
no  right  to  apprehend  another,  direct  a  constable  to  do  so,  he  is 
liable  to  an  action,  though  not  if  he  merely  state  the  facts  to  the 
constable,  leaving  him  to  act  as  he  thinks  right:  Hopkins  v. 
Crowe  (2). 

(CoLEBiBOE,  J. :  In  that  case  there  seems  to  have  been  no  right 
to  arrest  at  aU  :  that  makes  all  the  difference. 

Lord  Campbell,  Ch.  J. :  And  in  Baynea  v.  Brewster  (3)  it  would 
have  been  trespass  on  the  part  of  the  constable  to  arrest  of  his  own 
accord.) 

It  might  have  been  so  here  :  the  word  "  thereupon  "  does  not  show 
that  the  breach  of  the  peace  continued  :  "  upon  "  was  held  to  mean 
"after,"  in  Scott  v.  Parker {4);  and  so  was  the  word  "on"  in 
Reg.  V.  Arkwright  (s). 

(Lord  Campbell,  Ch.  J. :  It  must  depend  on  the  context.)    *    ♦    ♦ 

[  192  ]  Willes,  contrd,  was  not  called  upon. 

Lord  Campbell,  Ch.  J. : 

This  plea  might  possibly  have  been  bad  on  special  demurrer  in  days 
which  are  now  happily  gone  by.  We  are  now  to  consider  whether 
the  facts  of  the  case  furnish  an  answer  to  the  complaint.  I  think 
they  do.  In  the  first  place,  they  show  that  the  constable  would 
have  had  a  right  proprio  vigore,  by  virtue  of  his  oflSce,  to  arrest  the 
plaintiff,  without  any  charge  being  made  by  another  person.  The 
plea  alleges  that  the  plaintiff  had  committed  a  forcible  entry  and 
breach  of  the  peace  in  the  presence  of  the  constable ;  for  the  aver- 
ment is  that  the  breach  of  the  peace  and  the  affray  took  place 
within  view  of  the  constable  :  that  the  defendant  "thereupon  "  gave 
the  plaintiff  in  charge,  and  the  constable  took  him  for  the  purpose 
of  carrying  him  before  a  magistrate.  Had  the  constable  a  right  to 
do  so  ?  I  think  he  had,  upon  his  seeing  a  breach  of  the  peace,  and 
not  only  for  the  purpose  of  preserving  the  peace,  but  for  the  pur- 
pose of  taking  the  plaintiff  before  a  magistrate  in  order  that  he 

(1)  67  E.  R  707  (2  a  B.  376).        (3)  67  E.  R  707  (2  Q.  B.  376). 

(2)  43  R  B.  476  (7  Oar.  &  P.  373  ;  4    (4)  1  a  B.  809. 

Ad.  &  EL  774).  (6)  76  R  R  442  (12  a  B.  960). 
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might  be  punished.     I  apprehend  that,  if  a  constable  sees  a  breach    Dbrbcoukt 

of  the  peace,   he  may  carry  the  party  committing  it  before  a   cobbishlbt. 

magistrate  in  order  that  he  may  be  made  to  give  sureties.     The 

authority  cited  by  my  brother  Eblb  from  Burn's  Justice,  *shows       [  •193  ] 

that.    It  seems  to  me  that  it  would  be  monstrous  to  say  that,  when 

an  assault  takes  place  in  the  sight  of  a  constable,  an  officer  of  the 

peace,  he  has  not  the  authority  to  take  the  assailant  before  the 

magistrate,  and  cause  him  to  give  sureties  or  be  committed.  Then, 

on  the  facts,  is  the  defendant  liable?    I  think  not.    For  what 

takes  place  is,  in  effect,  this.    The  constable  having  authority  to 

arrest  in  right  of  his  office,  the  defendant  says  to  him :  "  Tou  have 

seen  the  offence,  and  the  breach  of  the  peace :  in  the  Queen's  name 

do  your  duty."    He  says:  ''I  give  the  assailant  in  charge."    Is 

that  more  than  calling  on  the  constable  to  do  his  duty  ?    I  think 

the  defendant  is  entitled  to  our  judgment. 

COLEBIBOE,  J. : 

I  fiun  of  the  same  opinion.  This  is  an  action  of  trespass  by  assault 
and  battery :  it  does  not  lie  for  mere  words :  the  assault  and  battery, 
if  committed  at  all,  was  committed  by  the  constable.  If  he  was  not 
justified,  then  the  action  for  assault  and  battery  lies,  and  the  defen- 
dant would  be  liable  if  he  directed  what  was  done.  But,  if  the 
constable  had  refused  to  obey  the  direction,  there  would  have  been 
no  assault  or  battery  committed  by  him,  and  clearly  none  committed 
by  the  defendant.  The  question  then  resolves  itself  into  this :  Was 
what  the  constable  did  justifiable  ?  Now  on  the  plea,  understood — 
as  we  now  must  understand  it — reasonably,  the  constable  was  quite 
justified.  I  take  the  meaning  of  the  plea  to  be  that  the  plaintiff 
had  committed  a  breach  of  the  peace  by  forcibly  and  violently 
turning  Watkins  out  of  possession  of  his  house,  all  in  the  view  of 
the  constable,  and  that  the  constable  then  and  there  (so  I  under- 
stand the  word  "  thereupon  ")  took  the  plaintiff  before  a  magistrate. 
I  admit  that  for  a  *mere  misdemeanour  which  has  passed  by  the  C  ^^^^  1 
constable  has  no  power  to  take  up  of  his  own  authority.  But,  as 
things  cannot  be  all  done  at  the  same  moment,  if  he  sees  the  offence 
and  immediately  arrests,  that  is  arresting  at  the  time :  and  in  that 
case,  as  Mr.  Kemplay  admits,  the  constable  has  a  right  to  arrest. 
The  plea  therefore  gives  a  good  answer  to  the  declaration. 

Eblb,  J. : 
I  also  think  that  the  plea  is  good.    The  action  is  for  trespass  and 


428  1865.    Q.  B.    5  EL.  &  BL.  194—196.  [b.r. 

Dbrbcoubt  false  imprisonment :  I  think  there  is  a  good  confession  and  avoid- 
CoBBMHLET.  ^^^'  The  defendant  says  he  did  call  upon  the  constable  to  arrest 
the  plaintiff:  so  there  is  a  good  confession.  Then  the  avoidance  is, 
that  the  plaintiff  committed  a  breach  of  the  peace  in  sight  of  the 
constable,  and  thereupon  the  defendant  directed  the  constable  to 
arrest  him :  that,  I  think,  is  a  good  avoidance.  The  argument  for 
the  plaintiff  is,  that  the  breach  of  the  peace  might  have  been  over 
before  the  arrest  took  place :  but  the  plea  uses  the  word  '*  there- 
upon," which  I  understand  to  mean  the  same  as  "  then  and  there.'* 
Then  was  the  defendant  wrong  in  directing  the  constable  to  do  his 
duty  against  the  plaintiff?  I  think  it  very  important  to  hold  that 
he  was  right.  On  the  plea,  as  we  must  understand  it,  the  plaintiff 
has  been  shown  to  be  dealt  with,  according  to  law.  No  right,  there- 
fore, has  been  violated.  It  has  been  pressed  upon  us  that,  although 
the  constable  might  have  a  right  to  arrest,  the  defendant  had  no  right 
to  direct  him  to  do  so.  It  may  very  often  happen  that  bystanders 
may  see  a  constable  passing  by  a  breach  of  the  peace  with  perfect 
indifference,  and  may  think  it  right  to  take  up  the  matter  and  direct 
the  constable  to  do  his  duty.  I  should  be  very  unwilling  to  hold, 
[  M95  1  and  I  never  heard  that  it  has  *been  holdeu,  that  in  such  a  case  a 
bystander  may  not  set  the  constable  in  motion. 

(Gbompton,  J.  had  left  the  Court  during  the  course  of  the  argument.) 

Jndginent  for  defendant. 
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A  plaintiff  cannot  recover  at  law  for  mischief  done  to  his  ship  by  its 
being  struck  by  defendant's  ship,  in  consequence  of  the  latter  being 
improperly  managed,  if  it  appear  that  plaintiff's  ship  was  improperly 
managed,  and  that  such  improper  management  directly  contributed  in  any 
degree  to  the  accident,  however  much  the  defendant  may  also  be  in  fault : 
though,  if  there  be  negligence  on  the  part  of  the  plaintiff  only  remotely 
connected  with  the  accident^  the  question  is,  whether  defendant  by  ordinary 
care  and  skill  might  have  avoided  the  accident. 

Stat.  14  &  15  Vict.  c.  79,  s.  26(2),  gives  power  to  the  Admiralty  to  make 
such  regulations  as  they  think  fit  requiring  the  exhibition  of  lights  by 
steam  or  sailing  vessels :  sect.  28  (2)  enacts  that,  in  case  of  a  collision  by 

(1)  Cited,   The  Vera  Cruz  (1884)  9  Cas.  1,  57  L.  J.  Adm.  65,  58  L.  T.  423). 

P. D.  88,  94, 63  L.  J.  P.  33, 61  L.T.  104;  (2)  Repealed,  17  &  18  Vict  c.  120, 

The  Bernina  (1887)  12  P.  D.  68,  89,  66  s.  4.    See  now  Merchant  Shipping  Act, 

L.  J.  P.  17,  66  L.  T.  258  (affd.  13  App.  1894  (57  &  68  Vict  c.  60),  88. 418. 419. 


VOL.  era.]       1856.    Q.  B.    6  EL.  &  BL.  195—196. 


429 


two  vessels,  if  it  was  occasioned  by  the  non-observance  of  such  rules,  the 
owner  of  the  vessel  by  which  the  rule  has  been  infringed  shall  not  be 
entitled  to  recover  for  the  damage,  unless  it  appear  to  the  Court  that  the 
circumstances  justified  a  departure  from  the  rule.  The  Admiralty  made  a 
regulation  that  *'all  sailing  vessels  when  under  sail,  or  being  towed, 
approaching,  or  being  approached  by  any  other  vessel,  shall  be  bound  to 
show,  between  sunset  and  sunrise,  a  bright  light,  in  such  a  position  as  can 
be  best  seen  by  such  vessel  or  vessels,  and  in  sufficient  time  to  avoid 
collision." 

Plaintiff,  owner  of  a  sailing  collier  vessel,  declared  against  defendant, 
owner  of  a  steamer,  for  that,  by  negligence  of  defendant,  the  steamer 
struck  the  collier,  which  was  thereby  run  down  and  sunk.  Flea:  Not 
guilty. 

It  appeared,  at  the  trial,  that  the  collision  took  place  on  a  dark  night : 
that  the  collier  had  exhibited  a  light,  but  had  withdrawn  it  two  or  three 
minutes  before  the  collision,  and  was  not  visible  to  the  steamer,  till  within 
two  or  three  of  the  collier's  lengths  off :  but  the  plaintiff  contended  that,  if 
the  steamer  had  been  managed  with  ordinary  care  and  skill,  the  accident 
would  not  have  happened. 

The  Judge  told  the  jury  that,  if  there  was  negligence  on  the  part  of  the 
plaintiff  as  well  as  the  defendant  which  led  to  the  collision,  the  plaintiff 
could  not  recover  if  the  defendant  could  not  have  avoided  the  accident  by 
care  and  skill :  that)  supposing  there  was  negligence  on  the  part  of  the 
collier,  still,  if  the  steamer  could  by  ordinary  care  and  skill  have  avoided 
the  collision,  the  defendant  would  be  answerable.  He  then  asked  the  jury : 
1.  Was  there  negligence  on  the  part  of  the  plaintiff  with  respect  to  the 
light,  which  led  to  the  collision  P  2.  Could  the  defendant  have  avoided  the 
collision  by  ordinary  care  and  skill  P  3.  Was  the  damage  occasioned  by 
the  accident  the  result  of  circumstances  for  which  more  blame  attaches  to 
the  one  side  than  the  other  P  The  jury  answered:  1.  "We  find  there  was 
fault  on  the  part  of  the  collier  in  not  continuing  the  light  till  the  danger 
was  past."  2.  ''  It  is  the  opinion  of  the  jury  that  the  steamer  was  going 
at  too  great  a  speed  on  so  dark  a  night,  in  which  respect  there  was  want  of 
caution :  but  that  it  was  impossible  to  have  avoided  the  accident  when  the 
steamer  was  within  two  or  three  of  the  collier's  lengths."  3.  "  We  are 
much  inclined  to  think  the  preponderance  of  blame  to  be  with  the  steamer :  " 

Held,  that  the  defendant  was  entitled  to  the  verdict. 

For  that  the  first  answer,  connected  with  the  direction  and  question, 
must  be  understood  as  a  finding  that  the  discontinuance  of  the  light  led  to 
the  collision,  which  precluded  the  plaintiff  from  recovering,  both  at  common 
law  and  under  sect.  28  of  the  statute ;  the  Admiralty  regulation,  upon  a 
true  construction,  requiring  that  the  sailing  vessel  should  show  the  light 
for  a  reasonable  time ;  and  it  not  being  necessary  to  plead  the  statute  and 
regulation  specially,  the  statute  giving  only  a  rule  of  evidence. 

And  that  the  second  and  third  answers  strengthened  the  conclusion  in 
favour  of  the  defendant,  as  showing  that  the  discontinuance  of  the  light 
made  it  impossible  to  avoid  the  accident  after  the  collier  became  visible, 
and  it  being  therefore  immaterial  which  party  was  on  the  whole  most  to 
blame. 

Thb  declaration  alleged  that  plaintiffs,  at  the  time  of  the  com- 
mitting &Q.,  were  possessed  of  a  certain  ship,  *and  defendants  were 
possessed  of  a  certain  steam  vessel :  and,  the  said  ship  and  the  said 
steam  vessel  respectively  being  in  or  near  the  mouth  of  the  river 
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DowELL     Thames,  defendants  took  such  bad  and  improper  care  of  their  steam 

General     vessel,  and  navigated  and  directed  and  managed  the  same  in  so 

Navigation  ®*^®^®ss,  negligent  and  improper  a  manner,  that,  by  and  through  the 

Company,     carelessness,  negligence,  mismanagement  and  improper  conduct  of 

defendants,  by  their  servants  and  mariners  in  that  behalf,  the  steam 

vessel,  with  great  force  and  violence,  ran  foul  of,  and  struck  and 

came  upon  and  against,  the  ship :  whereby  the  ship  was  run  down, 

and  sunk,  damaged  and  destroyed,  and  wholly  lost  to  plaintiffs ; 

together  with  the  tackle  &c. :  and  plaintiffs  also  lost  freight  &c. 

Plea :  Not  guilty. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  after  last 
Hilary  Term,  it  appeared  that  the  vessel  belonging  to  the  plaintiffs, 
which  was  a  sailing  collier  vessel,  and  the  steamer  belonging  to  the 
defendants  came  into  collision  in  the  night  time,  at  the  mouth  of 
the  Thames.  The  night  was  rainy  and  dark.  The  collier  had 
exhibited  a  Ught,  but  had  withdrawn  it  for  two  or  three  minutes 
before  the  accident ;  and  she  was  not  visible  to  those  on  board  the 
steamer  till  she  was  within  two  or  three  of  the  collier's  lengths  off. 
[  ^197  ]  The  counsel  for  the  defendants  attributed  *the  accident  to  the  with- 
drawal of  the  light;  and  referred  to  stat.  14  &  15  Vict.  c.  79, 
ss.  26,  28  (1),  and  the  Admiralty  regulations.  The  counsel  for  the 
I  ^198  ]  plaintiffs  insisted  *that,  upon  the  circumstances  of  the  case,  it 
appeared  that,  even  on  that  assumption  of  fact,  the  accident  would 
not  have  happened  if  the  steamer  had  been  managed  with  ordinary 
care  and  skill.  The  learned  Judge  told  the  jury  that,  if  there  was 
negligence  on  the  part  of  the  plaintiffs  as  well  as  on  the  part  of  the 
defendants  which  led  to  the  collision,  the  plaintiffs  could  not  recover, 
if  the  defendants  could  not  have  avoided  the  accident  by  reasonable 
care  and  skill ;  and  that,  even  supposing  there  had  been  negligence 
on  the  part  of  the  collier,  still,  if  the  steamer  could,  by  ordinary 
care  and  skill,  have  avoided  the  collision,  the  defendants  would  be 
answerable.    He  then  put  three  questions  to  the  jury : 

First :  "  Was  the  negligence  on  the  part  of  the  plaintiffs  with 
respect  to  the  light,  which  led  to  the  collision  ?  " 

Secondly  :  '^  Gould  the  defendants  have  avoided  the  collision  by 
ordinary  care  and  skill  ?  " 

Thirdly :  ''  Was  the  damage  occasioned  by  the  accident  the  result 
of  circumstances  for  which  more  blame  attaches  to  the  one  side 
than  the  other  ?  " 

To  these  questions,  the  jury  answered  : 

(1)  Ante,  p.  428,  note  (2). 
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First :  "  We  find  there  was  fault  on  the  part  of  the  collier  in  not      dowbll 
continuing  the  light  till  the  danger  was  past."  General 

Secondly :  "  It  is  the  opinion  of  the  jury  that  the  steamer  was   nav^oa?ion 
going  at  too  great  a  speed  on  so  dark  a  night,  in  which  respect     CoMPAmr. 
there  was  want  of  caution:  but  that  it  was  impossible  to  have 
avoided  the  accident  when  the  steamer  was  within  two  or  three  of 
the  collier's  lengths." 

Thirdly :  "  We  are  much  inclined  to  think  the  preponderance  of       [  199  ] 
blame  to  be  with  the  steamer." 

The  learned  Judge  then  directed  that  a  verdict  should  be  entered 
for  the  plaintiffs,  giving  leave  to  move  as  after  mentioned. 

In  last  Easter  Term,  Sir  F.  Theaiger  obtained  a  rule  calling  on 
the  plaintiffs  to  show  cause  why  a  verdict  should  not  be  entered  for 
the  defendants,  "  on  the  ground  that  the  answers  of  the  jury  to  the 
questions  put  to  them  by  the  learned  Judge  established  that  there 
was  such  negligence,  leading  to  and  occasioning  the  accident,  as 
deprived  the  plaintiffs  of  any  right  to  recover :  "  or  why  a  new  trial 
should  not  be  had,  "  the  verdict  being  contrary  to  the  evidence, 
in  attributing  a  preponderance  of  blame  to  .the  steamer,  the  only 
ground  upon  which  such  blame  can  be  imputed  being  that  the 
steamer  was  going  at  too  great  a  speed,  there  being  ho  evidence  at 
all  of  any  improper  speed  on  her  part."    In  this  Term, 

M.  Chambers,  BramweU  and  BoviU  showed  cause  (1) : 

The  answers  given  by  the  jury  amount  to  a  verdict  for  the 
plaintiffs,  or  at  all  events  do  not  amount  to  a  verdict  for  the  defen- 
dants. If  the  answer  to  the  first  question  had  been  that  the  collier 
was  free  from  blame,  it  would  have  been  decisive  in  favour  of 
the  plaintiffs;  but  the  answer  the  other  way  merely  raises  the 
point.  In  all  the  cases  on  the  subject  there  was  negligence  on 
the  part  of  the  plaintiff  leading  to  the  accident.  In  *Davie8  v.  [  «200  J 
Mann  (2)  and  Smith  v.  Dobson  (d)  the  jury  must  have  found  that 
negligence  of  the  plaintiff,  in  the  one  case  in  leaving  his  donkey 
on  the  road,  and  in  the  other  in  overloading  his  barge,  led  to  the 
accident;  yet  in  both  those  cases  the  plaintiffs  recovered.  The 
law  is  explained  in  Davieu  v.  Mann  (2)  and  Bridge  v.  The  Grand 
Jumtion  Railway  Company  (4).  The  right  of  the  plaintiffs  to 
recover  depends  upon  the  answers  to  the  first  and  second  questions 

(1)  Before   Lord  CampbeU,  Ch.  J.,         (3)  60  E.  E.  451  (3  Man.  &  G.  59). 
Coleridge,  Erie  and  Crompton,  JJ.  (4)  49  E.  E.  590  (3  M.  &  W.  244). 

(2)  62  E.  E.  698  (10  M.  &  W.  546). 
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DowBLL      taken  together.    The  jury,  in  answering  them,  say,  in  effect,  that 
General     ^^^  accident  was  inevitable  after  the  steamer,  going  at  such  a  rate, 

Steam       Jj^^j  trot  within  two  or  three  lengths  of  the  collier ;  but  that  the 
Navigation  ^  ^ 

Company,     want  of  caution  in  going  at  so  great  a  speed  was  the  cause  of 

the  steamer  getting  into  such  a  position  as  to  make  the  accident 

inevitable. 

(CoLBBiDaB,  J.:  You  make  the  jury  give  no  answer  to  that 
part  of  the  first  question  which  asks  whether  the  negligence  in 
not  showing  the  light  led  to  the  collision,  though  my  brother 
Eble's  previous  explanation  must  have  shown  them  that  was  the 
most  important  part  of  the  question. 

Lord  Campbell,  Gh.  J. :  If  they  have  answered  that  part  of 
the  question  at  all,  they  have  answered  it  in  favour  of  the 
defendants;  but  it  may  be  that  their  answers  are  defective. 

Grompton,  J. :  That  seems  to  be  the  point.  Gan  we  collect, 
from  the  answers  of  the  jury,  whether  they  thought  that  the 
defendants  could,  by  the  exercise  of  ordinary  care  and  skill,  before 
coming  within  the  last  few  lengths,  have  avoided  the  consequences 
of  the  defendants'  neglect  to  keep  up  a  light  ?  It  is  clear  on  these 
answers  that  the  plaintiffs  cannot  recover  for  any  negligence  of 
f  *20i  ]  the  ^defendants  after  the  steamer  came  within  the  last  few  lengths; 
for  then  the  defendants  could  not  have  avoided  the  collision :  but 
how  are  we  to  construe  the  findings  as  to  the  earlier  state  of  things  ? 

Erlb,  J. :  The  evidence  was  that  the  crew  of  the  steamer  first  saw 

the  collier  after  she  had  ceased  to  exhibit  the  light,  and  when  the 

vessels  were  within  a  few  lengths  of  each  other.    The  contention  of 

the  defendants  was  that,  if  the  light  had  been  kept  up,  as  it  ought 

to  have  been,  the  crew  of  the  steamer  would  have  seen  the  collier 

sooner  and  would  have  been  able  to  avoid  the  accident.    As  to  the 

negligence  on  the  part  of  the  plaintiff  which  must  be  established  in 

order  to  raise  a  defence,  I  described  this  to  the  jury  in  reference  to 

the  law  as  laid  down  by  Parke,  B.  in  Bridge  v.  The  Grand  Junction 

Railway  Company  (l) ;  and  I  meant  the  jury  to  understand  by  the 

first  question  that  I  asked  whether  the  collier's  negligence  in  not 

continuing  to  show  the  light  deprived  the  steamer  of  the  opportunity 

of  reversing  her  engines  in  time,  and  so  was  the  cause  of  the 

accident.) 

(1)  49  E.  E.  690  (3  M.  &  W.  244). 


VOL.  cm.]       1855.    Q.  B.    5  EL.  &  BL.  201—202. 


438 


The  mere  fact  of  negligence  on  the  part  of  a  plaintiff  does  not      dowbll 
deprive  him  of  the  right  to  recover.  ^    *"• 

Stbau 
(Lord  Campbell,  Ch.  J. :  Does  it  not,  if  it  be  the  proxinia  causa   Navigation 
or  causa  causans  of  the  accident  ?) 

At  any  rate,  the  fact  is  not  an  absolute  defence. 

(Lord  Campbell,  Ch.  J.  referred  to  Dimes  v.  Petley  (l).) 

It  appears  from  that  case  and  others  that  the  role  is  that,  though 

the  plaintiff's  negligence  contributes  to  the  accident,  he  may  recover 

if  it  could  still  have  been  avoided  by  ordinary  care  and  skill  on  the 

part  of  the  defendant.     The  defendant  in  such  a  *case  causes  the       [  *^^^  ] 

accident. 

(Crompton,  J. :  In  Davies  v.  Mann  (2)  it  might  be  said  that  the 
plaintiff  caused  the  accident,  in  some  sense,  by  leaving  the  donkey 
on  the  highway.) 

The  answers  of  the  jury  leave  this  point  at  best  uncertain;  for, 
though  they  show  that  the  light  was  in  fact  not  properly  exhibited 
by  the  plaintiffs,  yet  they  do  not  show  that  the  effect  was  such  as  to 
make  the  accident  not  avoidable  by  ordinary  care  and  skill  on  the 
part  of  the  defendants. 

(Lord  Campbell,  Ch.  J. :  We  are  all  of  opinion  that  the  verdict 
for  the  plaintiffs  cannot  stand :  the  question  remains,  whether  a 
verdict  should  be  entered  for  the  defendants.) 

Sir  Frederick  Thesiger^  Sir  Fitzroy  Kelly ^  KnowUs  and  Q.  Wilkin^ 
contrd: 

The  questions  and  answers  must  be  construed  with  reference  to 
the  points  raised  by  the  evidence  and  the  direction  of  the  Judge. 
The  answers  are  not  to  be  looked  upon  precisely  as  findings,  but  as 
materials  supplied  for  the  Court  to  form  its  judgment  on.  The 
defendants  are  entitled  to  a  verdict  upon  the  answer  to  the  first 
question.  The  jury  could  not  but  have  understood  that  the  question 
proposed  to  them  was  whether  the  collier  had,  by  not  maintaining 
the  light  for  a  sufficiently  long  time,  been  the  immediate  cause  of 
the  accident.  When  the  plaintiff  has  been  negligent  to  this  extent, 
the  question  whether  the  defendant  might  have  avoided  the  accident 


(1)  81  R.  E.  575  (16  Q.  B.  276). 
R.R. — ^VOL.  oin. 


(2)  62  E.  E.  698  (10  M.  &  W.  646). 
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[  *203  ] 


by  ordinary  care  and  skill,  that  is,  whether  he  has  been  negUgent 
also,  does  not  arise :  that  question  arises  only  where  the  negligence 
of  the  plaintiff  has  not  been  more  than  a  remote  and  ^indirect  cause 
of  the  accident.  Smith  v.  Dobson  (i),  where  the  negligence  of  the 
plaintiff  was  not  the  proximate  cause  of  the  accident,  is  inapplicable. 
It  is  evident  from  the  judgment  of  Maulb,  J.  in  Thorogood  v. 
Bryan  (2)  that  he  understood  the  opinion  of  the  Court  of  Exchequer, 
in  Bridges  v.  The  Orand  Junction  Railway  Company  (3),  to  have  been 
that  the  plaintiff  could  not  recover  where  there  was  negligence  on 
both  sides.  Lord  Tenterden  used  always  to  tell  the  jury  that, 
in  order  to  find  a  verdict  for  the  plaintiff,  they  must  be  of  opinion 
that  the  accident  was  occasioned  by  ''  the  mere  negligence  of  the 
defendant "  (which  is  the  old  form  of  declaration),  and  that  they 
could  not  find  such  verdict  if  the  negligence  of  the  plaintiff  had 
contributed  to  the  accident. 


(Lord  Campbell,  Ch.  J. :  He  used,  however,  always  to  make  them 
understand  that  this  was  said  of  negligence  actively  contributing  to 
the  accident.) 

That  is  sufficient  for  the  defendants  here,  on  the  first  question  and 
answer :  and  the  same  principle  is  to  be  collected  from  Butterjield  v. 
Forrester  (4).  Thus  the  mere  fact  that  a  plaintiff,  who  has  been 
run  over  by  the  defendant,  was  on  the  wrong  side  of  the  way  does 
not  necessarily  give  a  defence:  but,  if  his  being  there  was  the 
immediate  cause  of  the  accident,  then  there  is  a  defence. 


[  •204  ] 


(Lord  Campbell,  Ch.  J. :  He  cannot  cast  on  the  defendant  the 
necessity  of  taking  extraordinary  care.  But  suppose,  here,  the 
collier  had  put  up  no  light  at  all,  *but  the  defendants  had  still  seen 
her  in  time  for  them  to  avoid  the  colUsion.) 


They  would  then  clearly  have  been  liable :  the  plaintiffs  would  not 
have  contributed  to  the  accident  at  all.  Further,  the  answer  to  the 
first  question  distinctly  brings  the  case  within  sect.  28  of  stat. 
14  &  15  Vict.  c.  79  (6).  The  finding  clearly  is  that  the  collision  was 
occasioned  by  the  neglect  of  the  collier  to  comply  with  the  Admiralty 
regulation :  it  can  make  no  difference  whether  the  light  was  not 
exhibited  at  all,  or  whether  it  was  exhibited  so  insufficiently,  when 


(1)  60  B.  B.  461  (3  Man.  &  G.  59). 

(2)  8  C.  B.  116,  131. 

(3)  49  B.  B.  590  (3  M.  &  W.  244). 


(4)  10  B.  B.  433  (11  East,  60). 

(5)  See  now  57  &  58  Vict.  c.  60, 
8.  419  (4). 
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"  approaching,  or  being  approached  "  (that  is,  up  to  the  last  of  the      dowbll 

approximation),  as  to  conduce  to  the  collision.  Qeitbbal 

Steam 
Nayioation 
(Lord  Gampbbll,  Ch.  J. :  Should  not  the  non-compliance  with  the     CoMPAinr. 

statute  have  been  pleaded  ?) 

The  statute  can  scarcely  be  said  to  vary  the  common  law.    At  any 
rate,  the  non-compliance  is  conclusive  evidence  of  negligence. 

(Lord  Campbell,  Gh.  J. :  Looking  at  the  whole  of  the  enactment 
and  regulation,  it  appears  not  easy  to  frame  a  special  plea  on 
them.) 

As  to  the  second  question  and  answer,  it  appears  that,  after  the 
vessels  had,  by  the  neglect  of  the  plaintiffs,  been  brought  into  the 
situation  in  which  the  collier  was  first  visible,  it  was  impossible  for 
the  defendants  to  avoid  the  collision.  That  being  so,  it  is  unimpor- 
tant that  there  was  a  carelessness  on  the  part  of  the  defendants  in 
going  at  too  great  speed:  the  plaintiffs  did  not  the  less  directly 
contribute  to  the  accident ;  nor  is  there  any  reason  for  supposing 
that  it  could  have  happened,  if  the  light  had  been  properly  exhibited, 
whatever  the  speed  of  the  steamer.  Davies  v.  Mann  (i)  is  therefore 
inapplicable.  As  to  the  third  question  and  answer,  it  merely 
appears  that  both  parties  *were  nearly  equally  to  blame:  but  [♦205  i 
the  defendants  must  have  the  verdict,  even  though  there  be  a 

preponderance  of  blame  on  their  part. 

Cttr.  adv.  wlL 

Lord  Campbell,  Gh.  J.  now  delivered  the  judgment  of  the  Gourt  : 

After  deliberately  considering  this  case  in  all  its  bearings,  we  are 
of  opinion  that  the  answers  of  the  jury  to  the  questions  put  to  them 
amount,  in  point  of  law,  to  a  verdict  for  the  defendants.  These 
questions  and  answers,  which  were  short  and  elliptical,  must  be 
construed  with  reference  to  the  evidence  respecting  the  collision, 
and  the  very  full  exposition  of  the  law  upon  the  subject  by  the 
learned  Judge  at  the  trial,  which  is  admitted  to  have  been  perfectly 
correct. 

By  the  answer  to  the  first  question,  we  consider  the  jury  to  have 
found  that  the  master  of  the  collier  did  not  properly  observe  the 
regulation  of  the  Admiralty  made  under  the  authority  of  stat. 
14  &  16  Vict.  c.  79,  s.  26  (2),  imposing  a  duty  on  ''  sailing  vessels 

(1)  62  E.  E.  698  (10  M.  &  W.  646).  (2)  See  now  67  &  68  Vict.  o.  60,  s.  418. 
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DowKLL      approaching,  or  being  approached  by  any  other  vessel,"  "to  show  " 

asi^BAL     '*  A  bright  light,  in  such  a  position  as  can  be  best  seen  by  such 
Navioation  ^®^^®1  ^^  vessels,  and  in  sufficient  time  to  avoid  collision."    The  true 

CoMPAinr.  construction  of  this  regulation  surely  is  that  the  sailing  vessel, 
under  such  circumstances,  shall  not  only  once  show  a  bright  light 
when  the  vessels  are  at  a  distance,  but  shall  continue  to  show  it  for  a 
reasonable  time,  so  that  the  object  may  be  gained  by  avoiding  the 
danger.  The  jury  appear  to  have  come  to  the  conclusion  (as  they 
might  fairly  have  done  upon  the  evidence)  that  the  collier  did  show 
a  light  as  she  approached  the  steamer,  but  did  not  continue  to  show 

[  *206  ]  it  for  a  reasonable  *time ;  and  that,  while  the  danger  still  existed, 
and  the  light  ought  to  have  been  shown,  the  collier  was  in  fault  and 
broke  the  regulation  by  not  continuing  to  show  it. 

We  likewise  think  that  the  jury  must  be  taken  to  have  found 
that  this  fault  led  to  the  collision.  If  it  was  a  proximate  cause  of 
the  collision,  however  much  the  steamer  might  be  in  fault,  this  action 
cannot  be  maintained.  According  to  the  rule  which  prevails  in  the 
Court  of  Admiralty  in  a  case  of  collision,  if  both  vessels  are  in  fault 
the  loss  is  equally  divided :  but  in  a  court  of  common  law  the  plain- 
tiff has  no  remedy  if  his  negligence  in  any  degree  contributed  to 
the  accident.  In  some  cases  there  may  have  been  negligence  on 
the  part  of  a  plaintiff  remotely  connected  with  the  accident ;  and  in 
these  cases  the  question  arises,  whether  the  defendant  by  the  exer- 
cise of  ordinary  care  and  skill  might  have  avoided  the  accident, 
notwithstanding  the  negligence  of  the  plaintiff,  as  in  the  often 
quoted  donkey  case :  Davies  v.  Mann  (l).  There,  although  without 
the  negligence  of  the  plaintiff  the  accident  could  not  have  happened, 
the  negligence  is  not  supposed  to  have  contributed  to  the  accident 
within  the  rule  upon  this  subject :  and,  if  the  accident  might  have 
been  avoided  by  the  exercise  of  ordinary  care  and  skill  on  the  part 
of  the  defendant,  to  his  gross  negligence  it  is  entirely  ascribed,  he 
and  he  only  proximately  causing  the  loss.  But  in  the  present  case 
the  jury  appear  to  have  concluded  (as  they  well  might  have  done 
upon  the  evidence)  that  the  negligence  of  the  master  of  the  collier, 
in  not  properly  complying  with  the  Admiralty  regulation,  directly 
contributed  to  the  accident,  although  there  was  negligence  on  the 

[•207]  other  *side,  and  "the  preponderance  of  blame"  was  "with  the 
steamer." 

If  this  be  the  result  of  the  finding,  then  at  common  law  there  is 
a  defence  under  the  plea  of  Not  guilty.    But  all  doubt  upon  the 
(1)  62  B.  B.  698  (10  M.  &  W.  546). 
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subject  seems  to  be  removed  by  the  28th  section  of  stat.  14  &  15      Dowbll 
Vict.  c.  79(1),  which  enacts  that,  **if  in  any  case  of  a  collision     general 
between  two  or  more  vessels  it  appear  that  such  collision  was  occa-  N^y^(^^oN 
sioned  by  the  non-observance  "  of  the  rule  to  be  made  by  the  Lords     Company. 
of  the  Admiralty  "with  respect  to  the  exhibition  of  lights,  the 
owner  of  the  vessel  by  which  any  such  rule  has  been  infringed  shall 
not  be  entitled  to  recover  any  recompense  whatsoever  for  any 
damage  sustained  by  such  vessel  in  such  collision,  unless  it  appears 
to  the  Court  before  which  the  case  is  tried  that  the  circumstances  of 
the  case  were  such  as  to  justify  a  departure  from  the  rule."     The 
circumstances  of  the  present  case  were  such  as  most  peculiarly  to 
require  that  the  rule  should  be  strictly  observed.     Then,  the 
collision  having  been  occasioned  by  the  non-observance  of  the  rule, 
the  plaintiffs  who  are  owners  of  the  vessel  by  which  the  rule  was 
infringed,  are  not  entitled  to  recover. 

Objection  was  made  that  this  statute  ought  to  have  been  specially 
pleaded :  but  we  think  that  it  only  gives  a  rule  of  evidence,  and 
that  it  may  be  taken  advantage  of  under  the  plea  of  Not  guilty. 

We  have  further  to  consider  whether  the  answer  of  the  jury  to 
the  first  question  is  at  all  neutralized  or  qualified  by  their  answers 
to  the  second  and  third  questions.  On  the  contrary,  by  these  the 
finding  against  the  plaintiffs  seems  to  be  strengthened. 

To  the  second,  the  jury  say  that  the  steamer  was  going  at  too 
great  a  speed  on  so  dark  a  night,  in  which  ''^respect  there  was  want  [  *20s  ] 
of  caution ;  but  that  it  was  impossible  to  have  avoided  the  accident 
when  the  steamer  came  within  two  or  three  collier's  lengths. 
While  the  jury  here  impute  blame  to  the  steamer,  they  do  not 
retract  or  vary  any  thing  they  had  before  said  about  the  non-observ- 
ance of  the  Admiralty  regulation  by  the  collier:  and  the  con- 
cluding part  of  the  answer,  beginning  with  the  word  "but "may 
be  explained  by  the  jury  having  believed,  according  to  what  was 
sworn  by  the  whole  crew  of  the  steamer,  that  the  collier  was  not 
seen  by  the  steamer  till  within  two  or  three  ships'  lengths,  and 
that  this  arose  from  the  fault  of  the  collier  in  not  continuing  the 
light  till  the  danger  was  past. 

The  answer  to  the  third  question  is  unequivocally  unfavourable 
to  the  plaintiffs.  Question.  Was  the  damage  occasioned  by 
accident  without  greater  blame  to  one  side  than  to  the  other? 
Answer.  The  preponderance  of  blame  is  with  the  steamer.  Inevit- 
able accident  would  have  been  a  verdict  for  the  defendants.  The 
(1)  See  now  67  &  68  Vict.  c.  60,  s.  419  (4). 
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DowELL      jury  do  not  think  that  the  accident  was  inevitable :  they  think  that 
General      t^®^®  ^^^  blame  on  both  sides,  by  which  the  accident  was  occa- 

Steam        sioned :  and,  this  being  so,  it  is  immaterial,  with  regard  to  the 
Navigation  ,  .  i ,  .xi_    Ti        i 

CoMPANT.    verdict,  whether  the  preponderance  of  blame  was  with  the  steamer 

or  the  collier. 

For  these  reasons  we  think  that  the  rule  to  enter  the  verdict  for 

the  defendants  should  be  made  absolute.    It  is  impossible  not  to 

feel  great  compassion  when  we  think  of  the  fate  of  the  collier  and 

her  crew :  but  this  appears  to  have  arisen  from  the  breach  of  the 

Admiralty  regulations;   and  it  is  the  duty  both  of  jurors  and 

Judges,  in  obedience  to  the  Legislature,  for  the  safety  of  navigation, 

and  in  furtherance  of  the  cause  of  humanity,  to  take  care  that  these 

regulations  are  duly  enforced. 

Rule  absolute. 


1866.  THOMPSON  V.   GILLESPY. 

Illal^^'  (5  El.  &  BL  209—227  ;  8.  C.  24  L.  J.  Q.  B.  340 ;  1  Jur.  N.  S.  779.) 

*  Declaration  stated  that  a  charter-party  was  made  by  plaintiffs,  owners  of 

r  209  ]  ft  <^P  ^^^  ^t  Sunderland,  and  defendant,  whereby  it  was  agreed  that  the 

ship,  **  being  tight,  staunch  and  strong,  and  every  way  fitted  for  the  voyage," 
should  at  Sunderland  load  a  cargo  from  the  merchant's  factor,  and,  being 
so  loaded,  should  therewith  proceed  to  Constantinople  for  orders,  to  deliver 
there,  or  at  other  places  named,  being  paid  freight  at  rates  named;  '*one 
fourth  of  the  freight  to  be  advanced  to  the  owner's  agent  in  London,  on  the 
ship  having  sailed,  less  5/.  per  cent,  for  insurance,  interest  and  commission." 
That  defendant  caused  the  ship  to  be  loaded,  and  *'  the  ship,  being  so  loaded, 
sailed,  to  wit,  for  Constantinople,  pursuant  to  the  said  charter-party;  " 
that  plaintiffs  did  and  were  ready  to  do  all  things  necessary  on  their  part, 
and  all  things  necessary  happened  and  were  done,  to  entitle  plaintiffs,  by 
their  agent  in  London,  to  receive,  and  render  defendant  liable  to  pay  to 
him,  the  fourth  part  of  the  freight,  less  5  per  cent.  &c. :  yet  defendant  had 
not  paid  it.  Plea:  that  the  ship  was  not,  at  the  commencement  of  the 
voyage,  tight,  staunch  and  strong,  and  every  way  fitted  for  the  voyage,  and 
that,  by  reason  of  the  premises,  the  ship  and  the  cargo  were  wholly  lost : 

Held,  on  demurrer,  a  good  plea :  for  that  the  sailing  of  the  ship  in  a 
seaworthy  condition  was  made  by  the  charter-party  a  condition  precedent 
to  the  payment  of  the  fourth  of  the  freight.  But  that  the  plea  could  not  be 
supported  on  the  ground  of  avoiding  circuity  of  action. 

Defendant  also  pleaded  that  plaintiff  not  only  sent  the  ship  to  sea  in  an 
unseaworthy  state,  but  that,  after  she  was  so  sent,  plaintiffs  permitted  the 
master  to  leave  the  ship  and  go  on  shore,  and  permitted  her  to  be  near 
the  shore  without  a  master  or  sufficient  crew ;  and  she,  by  reason  of  the 
premises,  sunk  and  was  lost,  and  the  cargo  was  wholly  lost : 

Held,  on  demurrer,  a  bad  plea:  inasmuch  as  it  did  not  traverse  the  sailing 
of  the  ship  according  to  the  charter-party ;  and  the  subsequent  misoonduct 
of  the  plaintiff  was  ground  only  for  a  cross  action. 

Defendant  also  pleaded  that  the  ship  did  not  sail  as  alleged ;  on  which 
issue  was  joined. 

On  the  trial,  it  appeared  that  she  loaded  in  Sunderland  dock,  and,  being 
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duly  cleared,  crossed  the  bar,  came  out  of  Sunderland  harbour  into  the     Thompson 
roads,  and  there  cast  anchor  three  miles  from  Sunderland :  the  shrouds  and  «• 

cables  were  not  in  a  proper  condition  for  sailing ;  the  bills  of  lading  not      "ILlesfy. 
signed ;  the  mate  was  not  on  board ;  and  the  master  soon  after  left  her. 
There  was  no  intention  that  she  should  afterwards  return  to  the  harbour. 
She  was  lost  on  the  night  of  the  day  she  so  cast  anchor,  none  of  the  above- 
mentioned  deficiencies  having  been  supplied : 

Held  that,  upon  these  facts,  it  appeared  that  the  ship  had  not  sailed,  but 
merely  gone  into  the  roads  to  complete  her  preparations  for  sailing :  and 
that  defendant  was  entitied  to  the  verdict. 

The  first  count  of  the  declaration  alleged  that  a  charter- 
party  was  made  and  entered  into  by  and  between  plaintiffs  and 
defendant,  of  which  the  following  is  a  copy.  "London.  14th 
October,  1854.  It  is  this  day  mutually  agreed  between  Messrs. 
B.  Thompson  &  Sons,  owners  of  the  good  ship  or  vessel  called 
the  Mary  Qraham^  whereof  is  master,  of  the  measurement" 

♦&c.,  "  now  at  Sunderland,  and  Thomas  Gillespy,  of  London,  t  *^^^  ] 
merchant,  that  the  said  ship,  being  tight,  staunch  and  strong,  and 
every  way  fitted  for  the  voyage,  shall,  with  all  convenient  speed, 
at  Sunderland  load  from  the  factors  of  the  said  merchant,  in  the 
customary  manner  and  in  regular  turn,  a  full  and  complete  cargo 
of  Londonderry  or  Lambton's  Walls  End  coals,  whichever  is 
readiest;  which  the  said  merchant  binds  himself  to  ship,  not 
exceeding  what  she  can  reasonably  stow  and  carry,  over  and 
above  her  tackle"  &c. :  "and,  being  so  loaded,  shall  therewith 
proceed  to  Constantinople  for  orders,  to  deliver  there,  or  Stenea 
or  Beicos  Bay,  or  at  Varna,  or  a  safe  place  in  the  Black  Sea,  or  so 
near  thereunto  as  she  may  safely  get,  and  deliver  the  same,  in  her 
regular  turn,  into  craft,  steamer  or  depot  ship,  at  any  wharf  or  pier 
where  she  may  safely  lie,  as  may  be  directed  by  the  consignee, 
being  paid  freight  on  the  quantity  delivered  in  the  manner  after- 
mentioned  at  the  rate  of  841.  per  kiel  of  21^  tons,  if  discharges  at 
Constantinople,  Stenea  or  Beicos  "  &c.  (other  rates  for  a  discharge 
elsewhere),  "in  full  of  all  port  charges,  consulages,  pilotages, 
Bamsgate  and  Dover  dues :  the  act  of  Qod  "  &c.  "  excepted.  The 
balance  of  freight  to  be  paid  by  an  approved  bill  on  London,  at 
three  months'  date  from  the  production  of  the  consignee's  certificate 
of  the  right  delivery  of  the  cargo  at  as  aforesaid,  agreeably  to  bills 
of  lading,  or  in  cash  equal  thereto,  at  charterer's  option."  Then 
followed  stipulations  as  to  rate  of  unloading,  running  days  for  the 
same,  and  demurrage  for  excess ;  and  other  clauses  not  now 
material.  "  Oiae-fourth  of  the  freight  to  be  advanced  to  the 
owner's  agent  in  London,  on  the  ship  having  sailed,  ♦less  5  per      r^on  t 
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Thompson  cent,  thereon  for  insurance,  interest  and  commission :  penalty  for 
GiLLE8FT«  non-performance  of  this  agreement,  the  estimated  amount  of 
freight."  Signed  by  defendant  and  plaintiffs.  Averment:  that 
the  persons  in  the  said  charter-party  mentioned  and  described  as 
Messrs.  B.  Thompson  &  Sons  were  and  are  plaintiffs,  and  that  the 
person  therein  mentioned  and  described  as  Thomas  Gillespy  was 
and  is  defendant.  That  defendant  caused  the  ship  to  be  loaded 
with  a  full  and  complete  cargo  of  coals,  to  wit  pursuant  to  the  said 
charter-party;  and  that  the  said  ship,  being  so  loaded,  sailed,  to 
wit  for  Constantinople,  pursuant  to  the  said  charter-party.  That 
plaintiffs  did,  and  were  ready  to  do,  all  things  necessary  on  their 
part,  and  that  all  things  necessary  happened  and  were  done,  to 
entitle  plaintiffs,  to  wit  by  their  agent  in  London,  to  receive,  and  to 
render  defendant  liable  to  pay  to  their  agent  in  London,  the  one- 
fourth  part  of  the  said  freight  by  the  said  charter-party  agreed  to 
be  advanced  to  the  plaintiffs'  agent  in  London,  on  the  ship  having 
sailed,  less  51.  per  cent,  thereon  for  insurance  and  commission. 
That  the  said  one-fourth  part  of  the  freight,  less  61.  per  cent,  as 
aforesaid,  amounted  to  a  large  &c.,  to  wit  21U.  Yet  defendant 
hath  not  paid  the  same,  or  any  part  thereof,  to  plaintiffs,  or  to 
their  agent  in  London. 

Second  count,  for  money  payable  by  defendant  to  plaintiffs  for 
freight  for  the  conveyance  by  plaintiffs  for  defendant,  at  his  request, 
of  goods  in  ships ;  and  for  money  found  to  be  due  from  defendant 
to  plaintiffs  on  accounts  stated  between  them. 

Pleas  :  1.  To  the  first  count :  That  the  said  ship  did  not  sail  as 
alleged. 
[  *212  ]  2.  To  the  first  count :   That  the  said  ship  was  not,  at  *the  com- 

mencement of  the  said  voyage,  tight,  staunch  and  strong,  and 
every  way  fitted  for  the  voyage;  and  that,  by  reason  of  the 
premises,  the  said  ship  and  the  said  cargo  of  coals  were  wholly 
lost. 

8.  To  the  first  count :  That  the  plaintiffs  not  only  wrongfully 
and  negligently  sent  the  said  ship,  so  loaded  as  in  the  said  first 
count  mentioned,  out  to  sea  in  an  unseaworthy  state,  and  without  a 
proper  and  sufficient  crew  to  navigate  her  on  the  said  voyage,  and 
when  she  was  not  fitted  for  the  said  voyage,  and  at  a  time  when  it 
was  very  dangerous  for  the  said  ship  to  proceed  to  sea ;  but  the 
defendant  says  that,  after  the  said  ship  had  been  so  as  aforesaid 
sent  to  sea,  and  while  she  was  on  the  high  seas  near  to  the 
sea  shore,  the  plaintiffs,  wrongfully  and  negligently,  caused   and 
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permitted  the  master  of  the  said  ship  to  leave  the  said  ship,  and  go  Thompson 
ashore,  and  wrongfully  and  improperly  caused  and  permitted  the  gillespy 
said  ship  to  be  left  there,  to  wit  on  the  high  seas,  near  to  the  sea 
shore,  for  a  great  length  of  time,  without  a  master,  without  a  proper 
and  sufficient  crew  to  manage  and  navigate  her :  during  which  time 
the  said  ship,  by  reason  of  the  premises,  sunk  and  was  wholly  lost ; 
and  the  said  cargo  of  coals  was  also,  by  reason  of  the  premises, 
wholly  lost. 

4.  To  the  residue  of  the  declaration  :  Never  indebted. 

The  plaintiffs  joined  issue  on  all  four  pleas,  and  also  demurred  to 
the  second  and  third. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  Term  (i). 

Atherton,  for  the  plaintiffs : 
As  to  the  second  plea.  *The  question  on  this  demurrer  is,  not  [  *213  ] 
whether  the  facts  there  stated  afford  ground  for  an  action  by 
defendant  against  plaintiffs,  but  whether  they  constitute  a  defence 
in  this  action.  Now  the  first  averment,  that  the  ship  was  not  sea- 
worthy at  the  commencement  of  the  voyage,  is  no  answer  to  an 
action  for  freight,  inasmuch  as,  whether  seaworthy  or  not,  she 
might  still  perform  the  voyage  and  earn  freight.  *  *  But,  then, 
does  the  additional  averment,  that  the  ship  was  lost  by  reason  of 
the  unseaworthiness,  aid  the  defence  ?  *  *  ''  A  cause  of  action 
against  a  plaintiff  will  be  no  bar  to  an  action  by  him  for  avoiding 
circuity  of  action,  when  the  recovery  in  both  actions  is  not  equal." 
Note  (2)  to  Turner  v.  Davies  (2). 

{Manisty,  who  was  for  the  defendant,  mentioned  Charles  v. 
Altin(3). 

Lord  Campbell,  Gh.  J. :  The  litigation  is  not  put  an  end  to 
unless  the  damages  are  equivalent.) 

Here  the  damage  sustained  by  the  loss  of  the  cargo  might  be 
greater  or  less  than  the  freight.  It  might  happen  that  the  cargo, 
on  arriving  at  Constantinople,  from  the  state  of  the  market  or 
other  circumstances,  was  not  worth  the  freight. 

(Erlb,  J. :  Suppose  the  contract  to  be,  if  I  give  you  a  straw  you 

(1)  Before  Lord  Campbell,  Ch.  J..  (2)  2  Wms.  Saund.  150  b. 

Wightman,  Erie  and  Crompton,  JJ.  (3)  100  E.  B.  224  (15  C.  B.  46). 
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Thompson     shall  give  me  1,000Z. :  the  giving  of  the  straw  is  a  condition  prece- 
GiLLBSFT.     d^^^  ^0  getting  the  1,0001.    I  think  that  is  the  rule  applied  to  sach 
mutual  contracts  as  this.) 

That  would  be  to  construe  this  charter-party  as  making  the 
[  ♦2H  ]  ♦contract  to  pay  the  freight  in  advance  dependent  on  the  fulfil- 
ment of  a  warranty.  There  are  three  cases :  first,  where  the  act  of 
one  party  is  a  condition  precedent  to  his  calling  on  the  other  to 
act ;  secondly,  where  there  are  simply  mutual  stipulations ;  thirdly, 
where  the  performance  of  the  two  acts  is  to  be  simultaneous.  The 
utmost  that  can  be  said  is  that  this  is  a  case  of  the  third  kind :  bat 
how  can  the  right  to  the  advance  of  freight  be  simultaneous  with  a 
right  to  have  the  use  of  the  ship  during  the  whole  voyage  which  is 
to  ensue  ? 

(Eble,  J. :  The  case  seems  to  me  to  fall  within  the  class  of 
simultaneous  acts :  and,  if  the  sailing  were  illusory,  the  plaintiffs' 
right  would  not  arise.) 

The  defendant  might  raise  that  point  on  a  traverse  of  the  sailing. 

(Lord  Campbell,  Ch.  J. :  There  is  a  great  difficulty  in  resting  the 
defence  upon  the  ground  of  avoiding  circuity :  but  it  is  a  question 
whether  the  freight  was  ever  earned. 

Eble,  J. :  Suppose  the  owner  of  the  cargo  had  said,  '*  I  insist  on 
the  ship  not  sailing,  for  she  is  not  seaworthy."  I  do  not  think  the 
actual  loss  makes  any  difference.) 

Suppose  the  vessel  to  have  sailed  on  the  1st  of  January  and  not  to 
have  been  lost  till  the  1st  of  March :  would  not  the  plaintiff  be 
entitled  to  recover  the  advanced  freight  ? 

(Eble,  J. :  I  am  not  prepared  to  answer  in  the  affirmative :  the 
loss  is  only  evidence  of  the  unseaworthiness.) 

According  to  that,  the  slightest  want  of  completeness  would  be  an 
answer  ? 

(Eble,  J. :  The  question  may  be  as  to  a  substantial  non-perform- 
ance, as  illustrated  by  the  language  of  Lord  Ellenborouoh  in 
Havelock  v.  Geddes  (l).  The  condition  precedent  seems  to  be  here 
a  complex  idea :  the  ship  is  to  sail,  being  staunch  &c.) 

(1)  10  B.  B.  380,  386  (10  East,  555,  563). 


VOL.  cm.]       1856.    Q.  B.    5  EL.  &  BL.  214—216.  448 

Snppose  *the  action  to  have  been  brought  the  day  after  the  ship    Thompson 

Vm 

had  sailed,  and  the  plea  to  have  been  that  she  did  not  sail  being     gillespt. 
staunch  &c.,  throwing  the  loss  out  of  the  question.  [  *2i^  ] 

(Crompton,  J. :  There  is  an  old  case  in  Shower  (l),  which  seems  to 
show  that,  where  freight  is  advanced,  if  the  ship  be  afterwards  lost, 
the  freighters  cannot  have  their  money  back.) 

The  third  plea  shows  only  neglect  subsequent  to  the  vesting  of  the 
right  of  action.  That,  at  the  utmost,  can  be  ground  only  for  a 
cross  action. 

Manisty,  contra: 

As  to  the  second  plea.  *  *  The  quarter  of  the  freight  was  to  be 
advanced  subject  to  a  deduction  in  respect  of  the  insurance,  interest 
and  commission  which  would  fall  on  the  defendant.  But  the  insur- 
ance would  be  worthless  unless  the  ship  was  seaworthy  when  she 
sailed. 

(Lord  Gampbbll,  Gh.  J. :  It  has  been  held  that  an  advance  like 
this  may  be  insured  under  the  name  of  freight,  though  it  is 
not  strictly  freight  (2).  You  suggest  that  the  contract  contemplates 
the  defendant's  keeping  up  a  contract  of  insurance.) 

Yes:  the  deduction  is  partly  for  the  purpose  of  enabling  the 
defendant  to  insure. 

(Lord  Campbell,  Gh.  J. :  Or  to  stand  as  his  own  insurer.) 

That  would  be  the  same  thing,  so  far  as  relates  to  the  construction 
of  the  contract.  The  contract  therefore  must  be  understood  to 
contain  a  warranty  by  the  plaintiffs  that  the  ship  would  sail  in  a 
proper  state. 

(Erle,  J. :  Perhaps,  according  to  a  distinction  which  has  been 
drawn,  it  is  not  so  much  a  warranty  as  an  element  of  the  contract.) 

*Even  in  the  case  of  an  action  for  the  price  of  goods  sold,  it  is  com-       i  *2i6  ] 
potent  to  show  that  there  is  nothing  recoverable,  because  of  the 
breach  of  a  warranty.    If  it  be  necessary  to  inquire  whether  the  plea 
is  good,  for  prevention  of  circuity  of  action,  it  is  to  be  observed  that 
Charles  v.  Altin  (3)  is  distinguishable.    It  was  there  held  that  a  plea, 

(1)  Probably  the  Anonymous  case  in      583  (4  EL  &  £1.  500,  509). 

2  Show.  283.  (3)  100  E.  R.  224  (15  C.  B.  46). 

(2)  See  Hall  v.  Janaon,  99  B.  B.  578, 
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Thompson  in  order  to  show  a  defence  by  way  of  avoiding  circuity  of  action, 
GiLLESPY.  inust  show  that  the  cross  claim  was  for  the  same  sum  as  that 
which  the  plaintiff  demands.  But  that  is  so  here ;  for  the  loss  of 
the  quarter  freight  to  the  defendant  is  that  which  the  plaintiffs,  in 
respect  of  the  identical  contract,  would  have  to  make  good  in  an 
action  for  sailing  with  the  ship  in  an  unseaworthy  state ;  and  to 
make  two  cross  actions  necessary  for  the  adjustment  of  this  claim 
would  be  to  incur  what  Lord  Dbnman,  in  Walmesley  v.  Cooper  (1), 
calls  "  the  scandal  and  absurdity  of  allowing  A.  to  recover  against 
B.,  in  one  action,  the  identical  sum  which  B.  has  a  right  to  recover 
in  another  against  A."  That  something  additional  might  be 
recovered  in  the  cross  action  can  make  no  difference. 

(Crompton,  J. :  What  you  would  recover  in  the  cross  action  would 
be  the  value  of  the  goods.) 

The  jury  would  be  bound  to  give  the  amount  of  the  loss  accruing 
from  the  payment  of  the  quarter  freight. 

(Lord  Campbell,  Gh.  J. :  That  comes  to  a  case  of  unliquidated 
damages  :  where  the  circuity  of  action  principle  applies,  the  cross 
demand  ordinarily  sounds  in  debt.) 

Not  invariably,  as  in  the  case  of  a  covenant  not  to  sue,  or  a  contract 
to  indemnify. 

(Lord  Campbell,  Ch.  J. :  It  is  certainly  a  reproach  to  our  pro- 
cedure that  we  cannot,  as  is  done  in  other  countries,  always  bring 
cross  demands  to  be  settled  at  once.) 

[  217  ]       *     *     The  principle  of  avoiding  circuity  of  action  applies  to  the  third 
plea  as  well  as  to  the  second. 

Athertoii,  in  reply.    *     ♦     ♦ 

Cur,  adv.  vulL 

The  issues  in  fact  were  tried  before  Parke,  B.,  at  the  last  Assizes 
for  Newcastle-upon-Tyne;  when  it  appeared  that  the  ship  loaded 
her  cargo  in  the  dock  at  Sunderland,  and,  on  the  22nd  of  November 
[  *2i8]  1854,  having  been  *duly  cleared,  crossed  the  bar,  and  came  out  of 
Sunderland  harbour  into  the  roads,  where  she  cast  anchor  at  about 
three  miles  from  Sunderland.  At  that  time  she  had  not  a  complete 
crew ;  and  the  mate  was  not  on  board :  the  master,  shortly  after, 
(1)  52  H.  B.  324,  328  (11  Ad.  &  El.  216,  222). 
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went  on  shore  to  search  for  the  mate.  The  shrouds  and  the  cables  Thompson 
were  not  yet  in  a  proper  condition  for  sailing:  and  the  bills  of  qillesty. 
lading  had  not  been  signed.  There  was  no  intention  that  the  ship 
should  return  to  the  harbour.  On  the  night  of  the  22nd,  the  master 
not  having  yet  returned,  a  gale  came  on ;  and  the  ship  was  lost. 
The  learned  Judge  was  of  opinion  that,  upon  these  facts,  the  defen- 
dant was  entitled  to  a  verdict  on  the  issues  in  fact :  but  he  reserved 
leave  for  the  plaintiffs  to  move  as  after  mentioned. 

In  last  Term,  Knowles  obtained  a  rule  to  show  cause  why  the 
verdict  should  not  be  entered  for  the  plaintiff  on  the  first  plea, ''  on 
the  ground  of  misdirection  on  the  part  of  the  learned  Judge,  in 
ruling  that  the  evidence  in  the  cause  did  not  show  that  the  ship  had 
sailed,  and  on  the  ground  that  the  evidence  showed  that  the  ship 
had  sailed  within  the  meaning  of  the  charter."    In  this  Term  (l), 

Watson  and  Manisty  showed  cause : 

The  ship  ''  did  not  sail  as  alleged,"  that  is,  ''  pursuant  to  the 
said  charter-party,"  according  to  which  she  was  to  be  ''tight, 
staunch  and  strong,  and  every  way  fitted  for  the  voyage." 

(Lord  Campbell,  Gh.  J. :  The  question,  so  put,  is  much  the  same 
as  the  question  raised  on  the  demurrer  to  the  second  plea.) 

But,  further,  she  did  not  sail  at  all :  [Ridsddle  v.  Netvnham  (2),  Lang 
V.  Anderdon  (s),  Pittegrew  v.  Pringle(4,),  Oraham  v.  Barras  (5),  Roe- 
landts  V.  Harrison  (6),  and  Van  Baggen  v.  Baines(7)^. 

Knowles,  Atherton  and  Unthank,  contrd:  [220  ] 

The  cases  on  policies  of  insurance  are  inapplicable.  The  object 
of  the  warranty  there  is  to  limit  the  risk  of  the  underwriter ;  it  is 
therefore  construed  strictly.  Here  the  object  was  only  to  fix  a 
point  of  time  at  which  the  advance  of  freight  should  be  made. 
Indeed  it  is  not,  strictly,  freight  that  is  advanced  in  such  a  case,  as 
OiBBS,  Gh.  J.  pointed  out  in  Andrew  v.  Moorhouse  (s). 

(Gbompton,  J. :  It  is  a  sum  to  be  paid  for  taking  the  cargo  on       [  221  ] 
board ;  the  payment,  however,  not  to  be  made  till  the  ship  sails. 

(1)  Before  Lord  Campbell,  Ch.  J.,  (5)  39  E.  E.  723  (6  B.  &  Ad.  1011). 
Coleridge,  Erie  and  Crompton,  JJ.  (6)  96  E.  E.  786  (9  Ex.  444). 

(2)  16  E.  E.  327  (3  M.  &  S.  456).  (7)  96  B.  E.  821  (9  Ex.  623). 

(3)  27  R.  E.  412  (3^,  &  C.  496).  (8)  16  E.  E.  644  (6  Taunt.  436). 

(4)  37  E.  E.  493  (3  B.  &.Ad.  614). 
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Thompson     The  agreement  may  be  treated  as  two  contracte :  one  to  pay 
GiLLKSPY.     freight  at  Buch  a  rate ;  the  other  to  pay  a  part  when  the  ship  sails. 

Lord  Campbell,  Gh.  J. :  From  which  point  of  time  the  freighter 
probably  means  to  insure.) 

If  the  rule  as  to  policies  of  insurance  were  to  be  applied  strictly  to 
such  a  contract  as  this,  the  freight  would  not  be  payable  if  the 
ship  sailed  with  an  insufficient  crew,  though  the  voyage  was 
completed. 

(Lord  Gampbbll,  Gh.  J. :  That  would  arise,  not  on  the  express 
warranty  to  sail,  but  on  the  warranty  of  seaworthiness  implied  in 
the  policy  of  insurance.) 

There  was  no  intention  that  the  vessel  should  return  to  Sunder- 
land :  if  she  had  taken  in  the  master  and  mate  in  the  roads,  and 
had  proceeded  on  her  voyage,  at  what  time  would  the  sailing  have 
commenced  ?    Surely  it  would  have  been  when  she  broke  ground. 

(Lord  Gampbbll,  Gh.  J. :  The  defendant  says,  that  that  was 
never  done  with  the  intent  of  performing  the  voyage,  but  only  to 
get  that  done  which  is  ordinarily  done  in  harbour.) 

There  was  an  inchoate  sailing,  as  in  Van  Baggen  v.  Baines  {}).  In 
Dixon  V.  Sadler  (2)  the  Court  said :  "  If  the  voyage  be  such  as  to 
require  a  different  complement  of  men,  or  state  of  equipment,  in 
different  parts  of  it,  as,  if  it  were  a  voyage  down  a  canal  or  river, 
and  thence  across  to  the  open  sea,  it  would  be  enough  if  the  vessel 
were,  at  the  commencement  of  each  stage  of  the  navigation,  pro- 
perly manned  and  equipped  for  it."  Here  the  ship  had  all 
necessary  for  so  much  of  the  voyage  as  was  performed  before  she 
was  lost.  The  word  "  final,"  in  Boelandts  v.  Harrison  (3),  distin- 
[  222 J  guishes  *that  case  from  the  present.  No  doubt,  if  "sailing" 
means  "  sailing  in  a  seaworthy  condition,"  this  issue  must  be  found 
for  the  defendant :  and,  whether  that  is  to  be  so  understood,  is  the 
question  which  arises  on  the  demurrer. 

Cur,  adv.  iniZ^. 

Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court 
on  the  demurrer  and  the  rule  : 

This  was  an  action  by  the  owners  of  a  ship  on  a  charter-party, 

(1)  96  E.  B.  821  (9  Ex.  623).  405,  414). 

(2)  62  E.  R  774,  782  (6  M.  &  W.  (3)  96  R.  E.  786  (9  Ex.  444). 
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whereby  it  was  agreed  between  them  and  the  defendant  that  the  Thompson 
ship,  being  tight,  staunch  and  strong,  and  every  way  fitted  for  the  gillbspy. 
voyage,  should  at  Sunderland  load  from  the  factors  of  the  defen- 
dant a  full  cargo  of  coals,  and,  being  so  loaded,  should  therewith 
proceed  to  Constantinople  for  orders,  and  deliver  the  cargo  there  or 
at  some  port  in  the  Black  Sea,  being  paid  freight  on  the  quantity 
delivered  at  certain  stipulated  rates :  ''  one-fourth  of  the  freight  to 
be  advanced  to  the  owner's  agent  in  London,  on  the  ship  having 
sailed,  less  5  per  cent,  thereon  for  insurance,  interest  and  com- 
mission." The  declaration  alleged  that  the  defendant  caused  the 
ship  to  be  loaded  with  a  cargo  of  coals  ;  and  "  that  the  said  ship, 
being  so  loaded,  sailed,  to  wit  for  Constantinople,  pursuant  to  the 
said  charter-party ; "  and  that,  although  the  plaintiffs  had  done 
everything  to  entitle  them  to  an  advance  of  one-fourth  of  the 
freight,  amounting  to  2142.,  the  defendant  had  not  paid  the  same 
or  any  part  thereof  to  their  agent  in  London. 

The  second  plea  was :   ''  That  the  said  ship  was  not,  at  the 
commencement  of  the  said  voyage,  tight,  staunch  and  strong,  and 
every  way  fitted  for  the  voyage ;    and  that,   by  reason  of  the 
premises,  the  said  ship  and  the  *said  cargo  of  coals  were  wholly      [  *^^^  J 
lost."    To  this  plea  there  was  a  demurrer. 

Upon  the  argument  before  us,  in  last  Easter  Term,  the  doctrine 
of  circuity  of  action  was  relied  upon.  But  we  do  not  think  it 
applicable,  for  the  reasons  stated  in  Charles  v.  Altin  (1).  We  are 
of  opinion,  however,  that  this  plea  is  a  bar  to  the  action,  on  the 
ground  that  it  shows  that  the  advance  of  freight  had  never  become 
payable. 

Freight,  generally  speaking,  is  not  payable  till  the  goods  have 
been  delivered  at  the  port  of  destination.  Here,  by  special  stipula- 
tion, one  quarter  of  the  amount  was  to  be  paid  in  advance  on  a 
certain  event,  viz.  the  ship  having  sailed  from  Sunderland  for 
Constantinople,  in  pursuance  of  the  charter-party.  The  charter- 
party  required  that,  when  she  dailed,  she  should  be  '*  tight,  staunch 
and  strong,  and  every  way  fitted  for  the  voyage."  If  she  sailed  on 
the  voyage  in  a  seaworthy  condition,  the  merchant  was  to  advance 
one-fourth  of  the  freight,  which  he  could  not  recover  back  if  the 
ship,  having  so  sailed,  should  afterwards  be  lost  by  the  perils  of 
the  sea,  without  having  delivered  any  part  of  her  cargo.  Pro  tanto 
the  risk  was  transferred  from  the  ship  owners  to  the  merchant ; 
and  the  arrangement  between  them  was  that  the  amount  to  be 

(1)  100  R  B.  224  (15  0.  B.  46). 
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Thompson  advanced  was  to  be  insured  by  him,  as  appears  clearly  from  the 
QiLLESPT.  deduction  of  5  per  cent,  for  insurance,  interest  and  commission. 
By  a  policy  of  insurance,  the  merchant  was  to  be  indemnified  to 
the  extent  of  the  sum  he  was  to  advance.  But  he  could  not  have 
the  benefit  of  this  indemnity  unless,  at  the  commencement  of  the 
[  *224  ]  voyage,  the  ship  was  seaworthy.  He  *must  be  considered  to  have 
promised  to  pay  one-fourth  of  the  freight  in  advance,  if,  when  the 
ship  sailed,  she  was  in  such  a  condition  as  that  a  policy  of  insur- 
ance on  the  freight  would  attach,  and  enable  him  to  recover  the 
money  back  in  case  of  a  subsequent  loss.  But  the  plea  avers  that 
the  ship  was  not  seaworthy  at  the  commencement  of  the  voyage, 
and  that,  by  her  unseaworthiness,  the  cargo  of  coals  was  wholly 
lost.  It  was  argued,  for  the  plainti£f,  that  the  loss  after  the  sailing 
is  for  this  purpose  immaterial,  and  that,  although  unseaworthy 
when  she  sailed,  she  might  have  completed  the  voyage  and 
delivered  the  cargo  in  safety.  In  that  case  the  full  freight  certainly 
would  have  been  earned,  and  would  have  been  payable :  but  still 
the  conjuncture  never  would  have  arisen  upon  which  a  part  of  the 
freight  was  to  be  paid  in  advance.  For  these  reasons  we  think 
that  the  second  plea  is  sufficient. 

There  is  a  third  plea,  upon  which,  as  it  is  demurred  to,  we  are 
bound  to  give  our  opinion.  This  plea  has  some  introductory 
observations  about  the  ship  having  been  sent  to  sea  in  a  unsea- 
worthy state ;  but  it  contains  no  allegation  to  that  efifect :  and  we 
consider  the  substance  and  gist  of  the  plea  to  be  that,  after  the 
ship  sailed  and  while  she  was  on  the  high  seas,  the  plaintiffs  were 
guilty  of  negligent  and  improper  conduct  with  regard  to  the 
management  of  the  ship,  by  reason  whereof  the  ship  and  cargo 
were  wholly  lost.  This  plea,  we  think,  is  bad,  as  it  admits  that  the 
ship  sailed  on  the  voyage  from  Sunderland  in  pursuance  of  the 
charter-party.  If  this  be  true,  one-fourth  of  the  freight  thereupon 
became  payable  in  advance;  and  any  subsequent  default  or  mis- 
conduct of  the  plaintiffs  would  only  be  the  subject  of  a  cross  action. 
[  225  ]  We  have  now  to  consider  the  rule  which  was  obtained  to  enter 

the  verdict  for  the  plaintiffs  on  the  issue  taken  on  the  first  plea, 
that  the  said  ship  did  not  sail  for  Constantinople  pursuant  to  the  said 
charter-party. 

The  learned  Judge,  at  the  trial,  thinking,  upon  the  evidence 
adduced,  that  she  did  not  sail  for  Constantinople  pursuant  to  the 
charter-party,  directed  the  verdict  to  be  entered  for  the  defendant, 
reserving  leave  to  move  to  enter  the  verdict  for  the  plaintiffs. 
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We  entirely  concur  in  the  opinion  expressed  by  the  learned  Thoupson 
Judge.  When  the  loss  happened,  the  ship  had  left  the  harbour  of  qillespy. 
Sunderland ;  but  she  had  not  commenced  her  voyage  to  Constanti- 
nople. Her  crew  was  not  complete ;  the  master  and  mate  had  not 
come  on  board ;  her  shrouds  and  her  cables  had  not  been  put  in 
proper  condition  for  the  voyage ;  and,  although  the  cargo  was  on 
board,  the  master  had  not  signed  the  bills  of  lading.  The  ship  left 
the  harbour  with  the  intention  that  she  should  be  anchored  in  the 
roadstead,  and  lie  there  till  the  crew  should  be  completed,  the 
master  and  mate  come  on  board,  the  shrouds  and  cables  should  be 
put  into  proper  condition,  and  the  bills  of  lading  should  be  signed. 
There  she  was  to  prepare  for  the  commencement  of  the  voyage, 
because  it  was  more  convenient  that  for  these  purposes  she  should 
lie  there  than  in  the  harbour.  But,  although  she  had  left  the  harbour 
without  the  intention  of  returning  thither,  she  had  left  the  harbour 
with  the  intention  of  not  commencing  the  voyage  till  the  necessary 
preparations  should  be  completed.  There  is  no  pretence  for  the 
suggestion  that  she  had  commenced  the  voyage,  and  was  driven 
back  or  stopped  by  the  occurrence  of  something  unforeseen.  The 
intention,  *when  she  crossed  the  bar,  unquestionably  was  that,  [  •226  ] 
being  still  unfit  to  proceed  to  sea,  she  should  remain  at  anchor  till 
the  preparations  for  the  voyage  were  complete :  and  before  they 
were  complete  she  was  totally  lost.  Under  these  circumstances, 
can  it  be  said  that  she  had  sailed  for  Constantinople  in  pursuance 
of  the  charter-party  ? 

It  was  admitted  that,  according  to  Ridsdale  v.  Newnkam  (i)  and 
several  other  cases  to  the  same  effect,  she  could  not  be  said  to  have 
sailed  within  the  meaning  of  a  warranty  in  a  policy  of  insurance 
that  she  should  sail  from  Sunderland  to  Constantinople  on  or  before 
the  day  on  which  she  was  lost.  Why  should  the  time  of  sailing 
when  according  to  this  charter-party  a  portion  of  the  freight  was  to 
become  payable  be  calculated  on  a  different  principle  ?  According 
to  the  reasoning  on  which  we  gave  our  opinion  as  to  the  sufficiency 
of  the  second  plea,  it  could  not  have  been  the  meaning  of  the 
charter-party  that  a  portion  of  the  freight  should  be  payable  by  the 
merchant,  and  should  be  at  his  risk,  at  a  time  when  the  ship, 
although  at  sea,  was  unseaworthy,  and  was  preparing  for  the 
voyage,  and  when,  a  total  loss  happening,  a  policy  of  insurance  on 
the  freight  would  have  yielded  him  no  indemnity.  The  decision  of 
the  Court  of  Exchequer  in  Roelandts  v.  Harrison  (2)  was  upon 
(1)  16  E.  E.  327  (3  M.  &  S.  456).  (2)  96  B.  B.  786  (9  Ex.  444). 
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Thompson     a  Bimilar  clause  in  a  charter-party,  and  appears  to  us  to  be  strongly 
GiLLEBPT.     ^^  point.    There  the  freight  was  made  payable  on  the  "  final  sail- 
ing of  the  vessel  from  the  port  of  loading."    But,  where  only  one 
sailing  from  the  port  of  loading  is  contemplated,  we  can  see  no 
[  *227  ]       difference  between  "  the  ^sailing  of  the  ship  "  and  the  "  final  sail- 
ing of  the  ship."    The  facts  are  stronger  in  the  present  case  than  in 
Roelandts  v.  HanriBon{\\  to  show  that  there  had  not  been  a  sailing ; 
and  that,  when  the  ship  was  wrecked,  she  was  only  preparing  to  sail. 
The  verdict  on  this  issue  must  therefore  stand  for  the  defendant ; 
and  the  rule  must  be  discharged. 

Judgvunt  for  defendant  on  the  second  plea ;  for  the 

plaintiffs  on  the  third. 
Ride  for  entering  verdict  for  plaintiffs  discharged. 


1855.  BREWIN  V.   SHORT  (2). 

June  I.  ' 
(6  El.  &  BL  227—238 ;  S.  C.  24  L.  J.  Q.  B.  297  ;  1  Jur.  N.  S.  798.) 

t  ^^^  ]  Under  the  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict.  c.  106), 

sect.  125  (3),  goods  are  not  in  the  possession  of  the  bankrupt  at  the  time  of 
the  bankruptcy  by  the  consent  and  permission  of  the  true  owner  if  the 
owner,  before  the  act  of  bankruptcy,  gives  notice  that  he  requires  the 
possession :  and  the  court  of  bankruptcy  cannot  order  a  sale. 

Under  sect.  133  (4),  aU  transactions  entered  into  with  a  bankrupt  hmia 
fide^  before  theySo^  and  the  filing  of  the  petition,  are  valid,  notwithstanding 
a  prior  act  of  bankruptcy,  provided  the  party  to  the  transaction  with  the 
bankrupt  had  not  notice  of  the  act  of  bankruptcy.  Under  this  section, 
any  act  by  the  owner  of  goods  in  the  possession  of  the  bankrupt  which,  if 
done  before  the  act  of  bankruptcy,  would  have  prevented  the  application 
of  sect.  125  (3),  is  a  transaction  within  sect.  133  (4),  if  done  without  notice 
of  an  act  of  bankruptcy.  As  if  the  owner  demanded  from  the  bankrupt 
possession  of  the  goods. 

But,  where  the  owner,  knowing  that  it  was  intended  by  the  trader  to 
execute  an  assignment  of  all  his  goods  for  the  benefit  of  his  creditors,  went 
to  take  possession,  but  found  the  assignee  under  the  assignment,  which 
was  an  act  of  bankruptcy,  in  possession,  and,  upon  stating  why  he  came, 
was  told  by  the  assignee  that  he  was  too  late,  for  that  the  assignee  was  in 
possession  under  the  assignment,  and  the  trader  afterwards  was  made 
bankrupt,  this  was  held  not  to  be  within  the  protection  of  sect.  133  (4), 
nothing  appearing  before  the  notice  of  the  assignment,  beyond  an  intention 
to  demand  the  goods. 

Action  by  plaintiffs  as  assignees  of  Francis  Augustus  Hatton,  a 
bankrupt. 

(1)  96  R  E.  786  (9  Ex.  444).  (3)  Bepealed,  32  &  33  Vict.  c.  83, 

(2)  Cited,   Ex  parte  Cohen,  In  re  s.  20.    See  now  Bankruptcy  Act,  1883 
Sparht  (1870)  40  L.  J.  Bky.  14,  16;  (46  &  47  Vict.  c.  52),  s.  44  (2). 
RuUer  v.  Everett  [1895]  2  Ch.  872,  881,  (4)  See  now  s.  49  of  the  Bankruptcy 
64  L.  J.  Ch.  845,  73  L.  T.  82.  Act,  1883. 
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The  first  count  alleged  that  defendants,  before  Hatton  became      Buewin 
bankrupt,  broke  and  entered  a  dwelling-house  of  Hatton,   and       short. 
removed  the  fixtures,  parcel  thereof,  Hatton  being  then  in  posses-        [  228  ] 
sion,  and  expelled  him  therefrom,  and  carried  away  and  converted 
to  their  own  use  goods,  chattels  &c.  (enumerated)  of  Hatton.   Special 
damage. 

Second  count :  That,  after  Hatton  became  bankrupt,  defendants 
carried  away  and  converted  to  their  own  use  goods,  chattels  &c. 
belonging  to  plaintiffs  as  assignees.     Special  damage. 

Pleas :  1.  Not  guilty.  4.  To  the  first  count :  that  the  fixtures, 
goods  and  chattels  were  not  the  fixtures,  goods  and  chattels  of 
Hatton.  7.  To  the  second  count:  that  the  goods,  chattels  <fec. 
were  not  the  goods  and  chattels  of  plaintiffs  as  such  assignees. 

Issue  was  joined  on  these  pleas,  and  on  four  other  pleas,  as  to 
which  no  discussion  arose  in  banc. 

On  the  trial,  before  Alderson,  B.,  at  the  last  Derbyshire  Assizes, 
it  appeared  that,  in  February,  1854,  Hatton,  a  trader,  in  considera- 
tion of  200^  lent  to  him  by  defendants  Short  and  Cutts,  assigned 
to  them  by  deed  the  goods  in  question,  with  power  to  take  absolute 
possession  at  such  times  as  they  should  in  their  discretion  think 
fit.    The  goods  remained  in  the  possession  of  Hatton.    At  a  meet- 
ing of  Hatton's  creditors,  on  Saturday,  18th  November,  1854,  at 
which  Short  was  present,  it  was  agreed  that  Hatton  should  execute 
an  assignment  of  all  his  property  for  the  benefit  of  his  creditors ; 
Short,  however,  not  assenting.    The  deed  was  accordingly  executed 
early  on  Monday,  20th  November;  and  the  plaintiff  Mercer,  one  of 
the  assignees  under  such  deed  of  assignment,  went  into  the  house 
and  took  possession.    On  the  same  ^morning.  Short  sent  defendant       [  *229] 
North,  a  bailiff,  with  directions  to  take  possession  under  the  deed  of 
February ;  which  he  handed  to  North.    North  arrived  at  the  house 
about  nine  in  the  morning,  after  the  assignment  to  the  creditors 
had  been  executed,  and  after  Mercer  had  taken  possession.    Hatton 
met  North  on  the  ground  floor  of  the  house,  and  asked  him  what 
he  had  come  for.    North  answered,  that  he  had  come  to  get  posses- 
sion.   Hatton  said :  •'  You  are  too  late ;  you  must  see  Mr.  Mercer." 
North  went  upstairs,  and  found  Mercer  in  an  upper  room.    Mercer 
asked  him  what  he  wanted.    North  answered  that  he  was  come  to 
take  possession  for  Short,  under  the  deed  of  February,  which  he 
showed.    Mercer  answered :  "  You  are  too  late ;  I  am  in  possession 
under  a  bill  of  sale  for  all  the  creditors."    North  then  went  away. 
Defendants  afterwards  took  the  goods  and  sold  them  by  auction  ; 

29— a 
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Brewin  defendant  Gallimore  was  the  auctioneer,  ultimately  the  purchaser. 
Short.  and  kept  the  goods.  On  28rd  November,  after  the  sale,  Hatton  was 
made  bankrupt  upon  his  own  declaration  of  insolvency ;  and  plain- 
tiffs were  appointed  assignees  on  9th  December.  On  20th  January, 
1855,  the  Leeds  Court  of  Bankruptcy  ordered  the  goods  to  be  sold. 
A  copy  of  the  order  was  served  on  each  of  the  defendants.  A 
verdict  was  found  for  the  plaintiffs  on  all  the  issues,  leave  being 
reserved  to  move  as  after-mentioned. 

In  last  Easter  Term,  Macaxday  obtained  a  rule  calling  on  the 
plaintiffs  to  show  cause  why  a  verdict  should  not  be  entered  for  the 
defendants,  on  the  grounds :  ''  First,  that  the  goods  had  been  taken 
out  of  the  possession  of  the  bankrupt  by  the  defendants  before  any 
notice  to  them  of  a  prior  act  of  bankruptcy ;  Second,  that,  at  the 
[  *230  ]  time  of  the  defendants  having  notice  of  an  act  of  bankruptcy,  *the 
goods  were  not  in  the  possession  of  the  bankrupt  as  reputed  owner 
with  the  consent  of  the  defendants ;  Third,  that,  upon  the  facts, 
the  plaintiffs  had  not  such  title  to  the  goods  as  would  enable  them 
to  maintain  an  action  of  trover.*'    In  this  Term  (l), 

Mellor  and  J.  H.  Brewer  showed  cause.     *    *     * 

[  232  ]  O.  Hayes  and  BitiUston^  contra.     *     *     * 

Cur.  adv.  vxdU 

[  234  ]        Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  plaintiffs,  as  assignees  of  Hatton,  make  out  a  clear  prima 
facie  case  to  the  goods  in  question,  under  sect.  125  of  stat.  12  &  18 
Vict.  c.  106.  The  bankrupt,  at  the  time  he  became  bankrupt,  with 
the  permission  and  consent  of  the  true  owners  thereof,  had  in  his 
possession,  order  and  disposition  the  goods  whereof  he  was  reputed 
owner,  and  whereof  he  had  taken  upon  himself  the  sale  and  dis- 
position as  owner :  and  the  court  of  bankruptcy  had  ordered  the 
goods  to  be  sold  and  disposed  of  for  the  benefit  of  the  creditors 
under  the  bankruptcy.  The  defendants,  therefore,  must  show 
that,  under  sect.  188  of  the  statute,  the  true  owners  had  done 
something  after  the  act  of  bankruptcy  to  defeat  the  operation  of 
sect.  125. 

If,  before  the  fiat,  and  without  notice  of  an  act  of  bankruptcy, 
they  had  actually  taken  the  goods  out  of  the  possession,  order  and 

(!)  Before  Lord  Campbell,  Ch.  J.,  J.  also  was  present  during  a  part  of 
Coleridge  and  Erie,  JJ.      Crompton,      the  argument. 
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disposition  of  the  bankrupt,  and  themselves  obtained  the  possession,  Brewin 
order  and  disposition  *of  them,  according  to  Qraham  v.  Furber  (i)  short. 
and  several  preceding  cases,  their  title  would  have  prevailed,  not-  [  *235  ] 
withstanding  the  prior  secret  act  of  bankruptcy.  If,  before  the  Jiat 
and  after  the  act  of  bankruptcy,  they,  bond  fide^  and  without  notice 
of  the  act  of  bankruptcy,  had  done  any  thing  which  before  an  act 
of  bankruptcy  would  have  been  sufficient  to  determine  their  per- 
mission and  consent  to  the  goods  remaining  in  the  possession, 
order  and  disposition  of  the  bankrupt,  so  as  that  a  subsequent  act 
of  bankruptcy  would  not  have  subjected  the  goods  to  be  dealt  with 
under  the  clause  in  the  Bankrupt  Acts  respecting  reputed  owner- 
ship, we  should  have  held  that  their  title  ought  to  prevail,  although 
they  had  not,  before  notice  of  the  act  of  bankruptcy,  succeeded  in 
obtaining  the  actual  possession  of  the  goods.  Although  no  prior 
case  appears  to  have  gone  so  far,  we  do  not  find  any  decision  or 
dictum  adverse  to  this  doctrine :  and,  looking  to  the  language  of 
sect.  188,  and  the  general  scope  of  the  legislation  of  which  it  is  a 
part,  there  seems  strong  ground  for  contending  that  the  object  of 
the  Legislature  was  to  give  the  same  validity  and  force  to  all  con- 
tracts dealings  and  tiansactions  by  and  with  any  bankrupt  really 
and  bond  fide  made  and  entered  into  before  the  date  of  the  fixit  or 
filing  of  the  petition  as  they  would  have  had  if  made  and  entered 
into  before  any  act  of  bankruptcy  ;  and  that  the  word  ''  transaction," 
as  here  used,  has  not  any  extraordinary  or  technical  meaning,  but 
is  used  in  its  ordinary  sense  of  '^  act,  doing,  negotiation  or  dealing," 
as  defined  in  the  common  dictionaries.  Bond  fid^  transactions 
between  the  act  of  bankruptcy  *and  the  fiat  may  reasonably  be  [  •236  ] 
rendered  valid  as  to  those  who  have  no  notice  of  the  act  of  bank- 
ruptcy, in  the  same  manner  as  if  they  had  occurred  before  the  act 
of  bankruptcy ;  and  the  very  harsh  effect  of  the  doctrine  that  the 
title  of  the  assignees  has  relation  to  the  act  of  bankruptcy  may 
thus  be  beneficially  modified. 

In  the  present  case,  the  true  owners  certainly  never  did  obtain 
possession  of  the  goods  before  they  had  notice  of  the  act  of  bank- 
ruptcy. This  alone  we  should  not  have  considered  fatal  to  their 
claim.  But,  on  examining  the  evidence,  they  do  not  appear  to  us, 
before  they  had  notice  of  the  act  of  bankruptcy,  to  have  bond  fide 
done  what  would  have  been  suTcient  to  have  determined  the 
"  apparent  ownership  *'  had  it  occurred  prior  to  an  act  of  bank- 
ruptcy. Before  notice  of  the  act  of  bankruptcy,  there  seems  to  us 
(1)  98  R.  R.  574  (14  C.  B.  134), 
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Bbicwin  to  have  been  only  an  intention  to  do  something  for  this  parpoee, 
Short.  without  any  thing  actually  being  done.  Short  was  present  at  the 
meeting  of  creditors  on  Saturday,  18th  November,  and  knew  of  the 
arrangement  that  Hatton  should  immediately  execute  an  assign- 
ment of  all  his  effects,  which  would  amount  to  an  act  of  bank- 
ruptcy. With  a  strong  suspicion  that  this  had  been  done,  or  would 
immediately  be  done,  before  nine  o'clock  on  Monday  morning  he 
sends  North  with  the  bill  of  sale  executed  in  February  preceding, 
and  desires  him  to  take  possession.  North  was  Short's  agent  for 
this  purpose :  but  it  was  not  denied  that  North  was  likewise  his 
agent  to  receive  notice  of  the  act  of  bankruptcy  which  had  now 
been  committed  by  the  execution  of  the  assignment  to  Mercer, 
Edge  and  Brewin.  At  the  door  of  Hatton's  house,  Hatton,  seeing 
North,  and  knowing  the  object  of  his  coming  (which  was  to  get 
[  ♦2H7  ]  possession  of  the  goods,  if  possible,  before  an  act  of  *bankruptcy), 
said  to  him,  *'  You  are  too  late,  John  :  you  must  see  Mr.  Mercer." 
Now  Mr.  Mercer  was  one  of  the  persons  to  whom,  according  to  the 
arrangement  made  on  the  Saturday,  the  assignment,  which  was 
the  act  of  bankruptcy,  had  been  executed.  If  Short  himself  had 
been  present,  this  would  have  been  notice  to  him  of  the  act  of 
bankruptcy.  But  hitherto  North  had  made  no  demand  of  the 
goods,  and  had  done  nothing  to  determine  the  consent  and  per- 
mission of  the  true  owners  to  Hatton  remaining  in  possession  of 
them.  North  then  went  to  Mercer,  who  asked  him  what  he  wanted. 
North  said  :  '*  I  am  come  to  take  possession  under  bill  of  sale  for 
Short,"  showing  the  bill  of  sale.  Mercer,  after  looking  at  it,  said  : 
'*  You  are  too  late :  I  am  in  possession  under  a  bill  of  sale  for 
benefit  of  all  the  creditors.'*  North  then  said :  '*  Well,  if  I  am,  I 
can't  help  it :  I'll  go  to  Mr.  Cutts  ;  "  and  then  he  went  away. 

We  should  have  held  that  the  mere  circumstance  of  the  true 
owners  not  having  been  able  to  obtain  actual  possession  of  the 
goods  would  not  have  been  fatal  to  their  claim.  We  cannot  adopt 
such  vague  language  as  that  *'  any  attempt  to  obtain  possession 
would  do,"  or  that  *'  it  is  enough  if  the  true  owner  does  all  he  can 
to  obtain  possession ;  "  for  the  attempt  may  be  frustrated  without 
the  true  owner  having  seen  the  goods,  or  the  bankrupt,  or  any  one 
representing  him ;  and  he  may  have  done  all  he  could  to  obtain 
possession  without  having  been  able  to  do  anything.  But,  if, 
before  the  date  of  the  fiat,  and  before  notice  of  an  act  of  bank- 
ruptcy, the  true  owner  had />oh^I  fide  demanded  possession  of  the 
goods,  and,  communicating  with  the  bankrupt,  had  done  that  which 
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would  show  that  the  goods  did  not  longer  with  his  consent  and 
permission  ^remain  in  the  possession,  order  and  disposition  of  the 
bankrupt,  we  should  hold  that  the  title  of  the  true  owner  would  not  be 
defeated  by  a  prior  secret  act  of  bankruptcy.  But  a  mere  intention 
to  demand  the  goods  and  to  get  possession  of  them  we  hold  not  to 
be  a ''  dealing  "  or  ''  transaction/'  within  the  meaning  of  this  section 
of  the  Act  of  Parliament :  and  we  think  that  nothing  beyond  an  inten- 
tion to  do  this  was  proved  before  notice  of  the  act  of  bankruptcy. 

The  title  gained  under  the  125th  section  of  the  statute  therefore 
remains ;  and  we  are  bound  to  give  judgment  for  the  plaintiffs. 

RiUe  discharged. 


Brewin 

r. 
Shobt. 

[  •238  J 


FITCH  V.  JONES  (I). 

(5  El.  &  Bl.  238—247  ;  S.  0.  24  L.  J.  a  B.  293  ;  1  Jur.  N.  S.  854  ;  25  L.  T. 

O.  S.  160.) 

Action  on  a  promissory  note  at  two  months  after  date  by  indorsee  against 
maker.  Plea :  that  the  defendant  made  the  note  and  delivered  it  to  the 
indorser  in  payment  of  a  bet  on  the  amount  of  hop  duty ;  and  that  plaintiff 
took  it  when  overdue  and  without  value.    Issue  thereon. 

On  the  trial,  it  was  proved  that  the  note  was  made  and  given  for  the  bet 
to  the  indorser  in  January,  1855 ;  it  bore  date  Ist  January,  1854,  but  across 
it,  at  the  time  it  was  delivered  by  the  maker,  was  written  *'Due  the 
4  March,  1855."  In  fact  the  date  of  1854  was  a  mistake  for  1855,  not 
noticed  by  any  one.  It  was  indorsed  to  plaintiff  in  January,  1855.  The 
Judge  reserved  leave  to  enter  a  verdict  for  the  defendant  if  the  note  was 
overdue.  He  left  it  to  the  jury  to  say  whether  there  was  value  for  the 
indorsement,  telling  them  that  the  burthen  lay  on  the  defendant  to  prove 
that  there  was  none  (2) : 

Held,  that  the  memorandum  that  the  note  was  due  on  4th  March,  1855, 
was  equivalent  to  a  memorandum  correcting  the  error  in  the  date,  and, 
being  made  before  the  note  was  issued,  operated  as  a  correction  ;  and,  con- 
sequently, that  the  note  was  not  overdue. 

Held,  also,  that  there  was  no  misdirection ;  for  that,  though  proof  that  a 
negotiable  instrument  was  affected  with  fraud  or  illegality  in  the  hands  of 
a  previous  holder  raises  a  presumption  that  he  would  indorse  it  away  to  an 
agent  without  value,  and  consequently  calls  on  the  plaintiff  for  proof  that 
he  gave  value,  the  presumption  does  not  arise  when  the  previous  holder 
merely  held  without  consideration.  And  that  a  bet,  though  void,  and 
therefore  no  consideration,  was  not  illegal  so  as  to  raise  a  presumption  that 
the  indorsement  was  without  value. 

Count  that  defendant,  "  to  wit  on  1st  January,  1855,  by  his 
promissory  note  now  overdue,  promised  to  pay  to  one  Mr.  Needham 

(1)  Cited,  BeesUm  v.  Beeston  (1875)  1 
Ex.  D.  13,  16,  45  L.  J.  Ex.  230,  £3 
L.  T.  700 ;  Thacker  v.  Hardy  (1878)  4 
Q.  B.  D.  685,  48  L.  J.  Q.  B.  289,  39 


L.  T.  595  ;  Bead  v.  Anderson  (1882)  10 
Q.  B.  D.  100,  105;  Bridger  v,  Savwje 


(1885)  15  Q.  B.  D.  363,  367,  54  L.  J 
Q.  B.  464,  53  L.  T.  129 ;  Lilley  v. 
Bankin  (1886)  56  L.  J.  Q.  B.  248,  250, 
55  L.  T.  814. 

(2)  Bills  of    Exchange  Act,    1882, 
8.  30  (2). 


1855 
Jwis  2. 

[238] 
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FiTOH  or  order  40Z.  19«.  two  months  *after  date,"  which  note  was  indorsed 
JoNBB.  by  Needham  to  Taylor,  and  Taylor  to  plaintiff.  Breach :  Non- 
[  *239  ]      payment. 

2nd  count,  on  a  note  now  overdue,  payable  on  the  4th  day  of 
March,  1855,  at  the  London  and  Westminster  Bank,  Southwark, 
and  averring  presentment  there. 

Pleas.  1.  To  the  first  count.  That  defendant  did  not  make  the 
note.  2.  That  Needham  did  not  indorse  the  note  to  Taylor. 
8.  That  Taylor  did  not  indorse  it  to  Needham.  Pleas  4,  5  and  6, 
to  the  second  count,  were  similar  to  pleas  1,  2  and  3  to  the  first 
count.  Plea  7,  to  second  count,  a  traverse  of  the  presentment. 
Plea  8,  to  the  second  count,  that  the  note  was  not  overdue.  9.  To 
first  count,  that,  after  the  passing  of  stat.  8  &  9  Vict.  c.  109,  defendant 
and  Needham  betted  with  each  other  and  made  a  contract  by  way 
of  wagering  concerning  the  amount  of  hop  duty  in  1854,  and  that 
the  promissory  note  was  made  and  delivered  to  Needham  to  secare 
payment  of  40Z.  19«.  won  by  him  from  defendant  on  the  said 
wagering ;  and  that,  when  the  note  was  indorsed  to  Taylor  and  to 
plaintiff,  they  respectively  had  notice  of  the  premises ;  and  that 
there  was  no  consideration  for  any  of  the  indorsements ;  and  that 
the  note  was  overdue  when  first  indorsed.  Plea  10  was  a  similar 
plea  to  the  second  count.     The  plaintiff  took  issue  on  these  pleas. 

On  the  trial,  at  the  London  sittings  in  Easter  Term,  before 
Coleridge,  J.,  it  appeared  that  Needham  had  borrowed  from 
plaintiff  lOOZ.,  which  was  secured  to  him  by  a  bill  drawn  by 
Needham  on  Taylor,  which  became  due  on  8th  November,  1854. 
This  bill  was  renewed  ;  and  the  renewed  bill  would  become  due  on 
9th  January,  1855.  A  few  days  before  9th  January  it  was  arranged 
[  ^240  ]  that  Needham  should  draw  on  Taylor  for  60Z.  at  two  *months,  and 
that  both  should  indorse  to  plaintiff  a  note  of  defendant's  for 
40Z.  19«.,  and  plaintiff  should  thus  renew  the  bill  for  1001.  In 
furtherance  of  this  arrangement,  on  the  9th  January,  1855, 
Needham  received  from  the  plaintiff  the  1001.  bill  due  that  day, 
and  gave  in  exchange  to  the  plaintiff  his  draft  on  Taylor  for  601. 
at  two  months'  date,  and  the  note  on  which  this  action  was  brought, 
which,  when  it  was  handed  over  to  plaintiff,  bore  the  indorsements 
of  Needham  and  Taylor.     *     *     * 

It  was  proved  that  the  note  was  made  by  the  defendant,  and 
delivered  to  Needham  on  2nd  January,  1855,  in  payment  of  a  bet, 
as  described  in  the  9th  plea.  The  note,  when  delivered  to  Needham 
by  defendant,  had  the  memorandum  that  it  was  due  4tb  March, 
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1855,  written  on  it ;  but  it  was  dated  Ist  January,  1854,  by  mistake :        Fitch 
and  neither  plaintiff  nor  Needham  noticed  this  mistake.    The  note       jomes. 
was  dishonoured.   No  proof  was  given  of  presentment  at  the  London 
and  Westminster  Bank. 

The  defendant's  counsel  contended  that,  the  note  being  payable 
two  months  after  date,  was  according  to  its  tenor  due  in  March, 
1854,  and  that  therefore  the  ninth  plea  was  proved,  even  if  the 
indorsement  was  bond  fide  and  for  value.  He  also  contended,  to 
the  jury,  that  the  plaintiff  must  have  known  the  nature  of  the 
consideration  for  which  the  note  was  given,  and  that  *they  were  [  '241  ] 
not  bound  to  believe  the  evidence  that  value  was  given.  The 
plaintiff's  counsel  gave  up  the  second  count,  as,  supposing  no  other 
objection  to  it,  the  want  of  presentment  was  fatal. 

The  learned  Judge  gave  leave  to  move  to  enter  a  verdict  for 
defendant,  if  the  note  was  as  a  matter  of  law  overdue,  and  took  the 
opinion  of  the  jury  on  the  questions,  whether  there  was  value  and 
notice,  and  whether  the  note  was  misdated  by  mistake.  He  stated, 
in  summing  up,  that  it  lay  on  the  defendant  to  prove  the  absence 
of  consideration ;  and  that  all  the  evidence  as  to  that  was  in  favour 
of  the  plaintiff.  The  jury  found  for  the  plaintiff.  The  verdict 
was  entered  for  the  plaintiff  on  the  issues  on  the  pleas  to  the  first 
count,  and  for  the  defendant  on  those  to  the  second  count. 

H.  Hawkins,  in  Easter  Term,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendant  on  the  ninth  plea,  pursuant  to  the  leave 
reserved,  or  for  a  new  trial  on  the  ground  of  misdirection,  in  telling 
the  jury  that  the  burthen  of  proving  that  there  was  no  value  or 
consideration  for  the  indorsements  lay  on  the  defendant. 

Lvsh  and  T.  Chitty,  now  showed  cause : 

First,  as  to  the  point  on  which  leave  was  reserved.  *  *  It  is 
clear  that  a  mere  mistake  may  be  rectified  at  any  time  before  the  note 
has  been  issued  ;  and  this  note  before  it  was  issued  bore  upon  it 
the  memorandum  that  it  was  due  4th  March,  1865,  showing  that, 
*in  the  date,  1854  was  written  by  mistake  for  1855.  Then,  as  to  L  ^^^  3 
the  misdirection.  *  *  Stat.  8  &  9  Vict.  c.  109,  s.  18,  renders  a 
betting  contract  void,  but  does  not  make  it  illegal ;  so  that  Needham 
held  the  note  much  as  if  it  had  been  given  to  him  in  furtherance 
of  a  contract  uninforceable  under  the  Statute  of  Frauds,  or  at  most 
as  if  it  had  been  a  gift  to  him. 

(Cbompton,  J. ;    This  is  not  like  an  accommodation  bill  which  is 
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Fitch        put  into  the  hands  of  a  person  with  the  intention  that  he  shall 

Jones.        negotiate  it ;  nor  is  it  like  a  bill  stolen  :  but  it  is  a  note  taken  from 

a  person  who  could  not  himself  sue  even  at  common  law  according 

to  Atherfold  v.  Beard  (1).     How  are  the  decisions  on  cases  of  an 

intermediate  description,  such  as  the  present  ?) 

The  rule  is  stated  by  Parkb,  B.,  in  Bailey  v.  Bidwell  (2).     *     ♦     * 

[  243  ]  IL  Hawkins,  in  support  of  the  rule  :    • 

There  was,  no  doubt,  evidence  of  consideration  given  in  this 
case ;  but  perhaps  the  jury  might  not  have  believed  it,  and,  if  told 
that  the  onus  of  proof  lay  on  the  plaintiflf,  would  have  found  the 
other  way.  The  misdirection  therefore,  assuming  it  to  be  one, 
was  material.  And  it  was  a  misdirection ;  for  it  is  enough  if 
there  be  misconduct,  though  not  absolute  illegality. 

(Grompton,  J. :  In  many  cases  when  a  negotiable  instrument  is 
given,  not  on  an  illegal  consideration,  but  merely  without  con- 
sideration, the  misconduct  rather  consists  in  not  paying  the 
instrument  when  due,  than  in  taking  it.) 

In  Bailey  v.  Bidwell  (2)  there  was  no  illegality  in  the  consideration. 

(Lord  Campbell,  Ch.  J. :  The  note  in  that  case  was  given  in 
consideration  of  a  proceeding  fraudulent  as  between  the  bankrupt 
and  his  creditors.) 

It  shows  that  it  is  not  essential  that  there  should  be  a  violation  of 
any  law,  so  as  to  subject  the  parties  to  punishment.  Smith  v. 
Braine  (3),  which  recognizes  Bailey  v.  Bidicell  (-i),  was  to  the  same 
effect.  Then  as  to  the  other  point.  *  *  The  memorandum 
written  on  a  note  is  no  part  of  it.  This  note  is  not  declared  on, 
in  this  count,  as  one  payable  at  the  London  and  Westminster 
[  ♦244  ]  Bank ;  but,  if  the  memorandum  were  a  part  of  *the  contract,  it 
would  be  necessary  so  to  declare,  and  presentment  would  be 
required. 

(Erlb,  J. :  But,  if,  before  the  note  was  issued,  there  had  been 
written  on  it,  "  Though  this  note  is  dated  1854,  that  is  a  mistake, 
the  date  should  be  1855,'*  and  there  really  was  a  mistake  thus 

(1)  1  \\.  R.  55G  (2  T.  R.  GIO)  (,'3)  1(5  Q,  B.  244. 

(2)  67  R.  R.  517  (13  M.  &  W.  73). 
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rectified,  it  would  be  valid  enough.    And  I  do  not  see  why  '*  Due       fitch 
the  4  March,  1855  "  was  not  equivalent  to  that.)  Jonks. 


Lord  Campbell,  Gh.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  On  the  first 
point,  it  is  quite  clear  to  my  mind  that,  taking  the  whole  of  what 
was  written  together,  the  instrument  purported  on  the  face  of  it 
to  be  dated  in  the  year  1855.  The  whole  that  was  on  the  face  of 
the  instrument  was  written  there,  whilst  the  instrument  was  in 
the  course  of  inception,  before  it  was  issued.  It  is  dated  "  Jan.  1, 
1854 ;"  and  if  that  was  the  real  date  it  would,  giving  effect  to  the 
days  of  grace,  be  due  4th  March,  1854.  But  on  it  is  written  "  Due 
the  4  March,  1855,"  which  would  indicate  to  any  one  exercising  an 
ordinary  understanding  that  the  date  must  have  been  intended  to 
be  January  1,  1855.  It  is  therefore  in  effect  the  case  my  brother 
Erle  puts,  and  is  exactly  as  if,  contemporaneously,  and  to  correct 
a  mistake,  there  had  been  written,  on  the  note,  ''  In  the  date,  for 
four  read  five." 

The  other  question  is  one  of  general  importance.  It  is,  whether 
in  such  a  case  as  this  it  lies  on  the  plaintiff  to  show  that  there  was 
consideration  for  the  indorsements,  or  on  the  defendant  to  show 
that  there  was  none ;  or  in  other  words  whether  the  facts  proved 
raised  a  presumption  that  there  was  no  consideration.  It  is  clear 
that,  when  there  is  illegality  or  fraud  shown  in  a  previous  *holder,  [  '^is  ] 
a  presumption  that  there  is  no  consideration  for  the  indorsements 
does  arise ;  for  the  person  who  is  guilty  of  illegality  or  fraud,  and 
knows  that  he  cannot  sue  himself,  is  likely  to  hand  over  the  instru- 
ment to  some  other  person  to  sue  for  him.  It  is  not  properly  that 
the  burthen  of  proof  as  to  there  being  consideration  is  shifted,  but 
that  the  defendant,  on  whom  the  burthen  of  proof  that  there  was 
no  consideration  lies,  has  by  proving  fraud  or  illegality  in  the 
former  holder  raised  a  prima  fctcie  presumption  that  the  plaintiff  is 
agent  for  that  holder,  and  has  therefore,  unless  that  presumption 
be  rebutted,  proved  that  there  was  no  consideration.  But  no  such 
presumption  arises  where  there  was  in  the  former  holder  a  mere 
want  of  consideration,  without  any  illegality  or  fraud.  The 
question  therefore  comes  to  be  whether  this  note  was  given  for  a 
consideration  merely  equivalent  to  no  consideration,  or  whether 
the  note  was  given  in  an  illegal  transaction.  I  am  of  opinion  that 
the  note  did  not  take  its  inception  in  illegality  within  the  meaning 
of  the  rule.    The  note  was  given  to  secure  payment  of  a  wagering 
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Fitch  contract,  which,  even  before  stat.  8  &  9  Vict.  c.  109,  the  law  would 
Jokes.  i^ot  enforce ;  but  it  was  not  illegal ;  there  is  no  penalty  attached 
to  suoh  a  wager ;  it  is  not  in  violation  of  any  statute  nor  of  the 
common  law,  but  is  simply  void,  so  that  the  consideration  was  not 
an  illegal  consideration,  but  equivalent  in  law  to  no  consideration 
at  all.  Though  it  is  said  in  Atherfold  v.  Beard  (l)  that  a  wager  as 
to  the  amount  of  hop  duty  is  contrary  to  public  policy,  it  is  not 
there  meant  that  it  was  punishable,  but  merely  that  it  was  an  idle 
wager  on  a  matter  in  which  the  parties  had  no  concern,  and  the 
[  ♦246  ]  *discussion  of  which  might  prejudice  others,  like  the  wager  on  the 
sex  of  the  Chevalier  D*Eon  (2),  and  therefore  was  a  wager  not 
enforceable  by  law,  though  not  a  breach  of  any  law.  The  note 
then  being  given,  not  on  an  illegal  consideration,  but  merely  on  a 
void  consideration,  the  presumption  which  the  plaintiff  would  be 
called  upon  to  rebut  did  not  arise ;  and  consequently  what  my 
brother  Coleridge  said  to  the  jury  was  accurate. 

Erle,  J.: 

Taking  the  whole  writing  on  the  paper  together,  the  instrument 
is  self-contradictory.  In  the  ordinary  place  for  the  date  is  put 
"  Jan.  1,  1864  " ;  but  on  the  face  of  the  written  instrument  is  put  a 
statement  that  it  was  "  Due  the  4  March,  1855,"  which  could  not 
be  unless  its  date  was  January  1,  1855.  It  was  for  the  Judge 
to  construe  that  instrument;  and  taking  it  altogether,  I  think 
he  was  right  in  construing  it  as  purporting  to  be  dated  on  1st 
January,  1855. 

Then  was  the  Judge  right  in  telling  the  jury  that  the  burthen  of 
proving  that  there  was  no  consideration  lay  upon  the  defendant  ? 
It  is  clear  that  the  general  rule  of  law  is  that,  when  a  party  to  a 
negotiable  instrument  pleads  a  plea  excusing  him  from  the  fulfil- 
ment of  the  duty  of  paying  according  to  the  tenor  of  the  instru- 
ment, the  burthen  of  proving  the  plea  lies  on  him.  It  is  also  clear 
that,  when  the  plea  alleges  that  the  instrument  had  its  inception 
in  illegality  or  fraud,  and  that  the  plaintiff  took  it  without  value, 
proof  that  the  instrument  had  its  inception  in  illegality  or  fraud 
raises  a  presumption  that  the  plaintiff  took  it  without  value ;  and 
so  far  shifts  the  burthen  of  proof  that,  unless  the  defendant  gives 
r  ♦247  ]  satisfactory  evidence  that  there  was  consideration  *for  the  instru- 
ment, the  allegation  in  the  plea  that  there  was  no  consideration 

(1)  1  R,  R.  ooO  (2  T.  R.  610).  (2)  Rt^n  Da  r^s^i  v.  Jones,   2  Cowp. 

729. 
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will  be  taken  to  be  proved.  The  question  in  the  present  case  is  Fitch 
whether  this  note  was  brought  within  the  category  of  notes  tainted  jomW. 
with  illegality  within  the  meaning  of  the  rule.  I  am  of  opinion 
that  it  was  not.  I  think  that  the  defendant  might  without  violating 
any  law  make  a  wager.  If  he  lost  he  might  without  violating  any 
law  pay  what  he  had  lost,  or  give  a  note  for  the  amount.  I  am 
of  opinion,  therefore,  that  the  proof  in  this  case  had  the  same  legal 
effect  as  if  it  had  been  proved  that  the  defendant  made  Needham  a 
present  of  this  note.  It  is  not  as  if  the  note  had  been  given  for 
an  illegal  consideration,  or  a  fraudulent  consideration;  but  the 
defendant  is  in  the  predicament  of  a  person  who  voluntarily, 
as  far  as  law  is  concerned,  gives  a  negotiable  instrument.  That 
being  so,  the  presumption  did  not  arise;  and  my  brother  Goleridob 
was  quite  accurate  if  he  did  say  that  the  burthen  of  proving  that 
there  was  consideration  was  not  cast  upon  the  plaintiff.  On  the 
facts,  it  appears  that,  if  the  burthen  had  been  cast  upon  the  plain- 
tiff, he  did  prove  consideration  in  a  most  satisfactory  manner  :  but 
that  is  not  material. 

Coleridge,  J.: 

I  perfectly  concur  in  what  has  been  said  about  the  supposed 
misdirection.  On  the  other  point,  I  am  rejoiced  that  my  brothers 
have  been  able  to  find  a  satisfactory  manner  of  disposing  of  a 
merely  technical  objection,  having  no  foundation  on  the  merits. 

(Crompton,  J.  had  left  the  Court  before  the  conclusion  of  the 
argument.) 

•  Rule  discharged. 

ROYAL  BRITISH  BANK  v.  TURQUAND  (i).  1855. 

(5  El.  &  BI.  248-262;  S.  C.  24  L.  J.  Q.  B.  327  ;  1  Jur.  N.  S.  1086.)  Juli^,' 

Plaintiff  declared  against  defendants,  a  Joint-stock  Com]mny  completely 
registered  under  stat.  7  &  8  Vict.  c.  1 10  (2),  on  a  bond,  signed  by  two  directors,         L  ^^^  ' 
under  the  seal  of  the  Company,  whereby  the  Company  acknowledged  them- 
selves to  be  bound  to  plaintiff  in  2,000/. 

The  plea  set  out  the  condition,  which  appeared  to  be  for  securing  to  the 

(1)  Followed,  CamphelVe  case,  Hip-  Irvine  v.    Union    Bank  of  Australia 

pisley'a  case  (1873)  L.  E.  9  Ch.  1,  43  (1877)  2  App.  Cas.  366,  46  L.  J.  P.  C. 

L.  J.  Ch.  1,  29  L.  T.  519;  County  of  ^7,  37  L.  T.  176.     Cited,  ToUerdelly. 

Gloucester  Bank  v.  Rudry,  Merthyr,  &c,  Fareham  Brirk  Co.  (1866)  L.  B.  1  C.  P. 

Colliery  Co,  [1895]  1  Ch.  629,  64  L.  J.  674,  677,  35  L.  J.  C.  P.  278 ;  Fountaine 

Ch.  451,  72  L.  T.  375;  In  reHampahire  v.  Carmarthen  Rail,  Co,  (1868)  L.  R.  5 

Zar#rf  Co.  [1896]  2  Ch.  743,  65  L.  J.  Ch.  Eq.  316,  321,  37  L.  J.  Ch.  429;  Ex 

860,   75  L.    T.    181.      Distinguished,  parte  Ovtrtnd,  In  re  Land  Credit  Co. 

(2)  Rep.  25  &  26  Vict.  c.  89,  s.  205. 
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plaintiff,  who  was  a  banker,  such  sum  as  the  Company  should,  to  the 
amount  of  1,000/.,  owe  to  plaintiff  on  the  balance  of  the  account  current, 
from  time  to  time,  and  for  indemnifying  plaintiff  to  that  amount  from  losses 
incurred  by  reason  of  the  account  between  plaintiff  and  defendant.  The 
plea  further  set  out  clauses  of  the  registered  deed  of  settlement,  by  which 
it  appeared  that  the  directors  were  authorised,  under  certain  circumstances, 
to  give  bills,  notes,  bonds  or  mortgages:  and  one  clause  provided  that  the 
directors  might  borrow  on  bond  such  sums  as  should,  from  time  to  time,  by 
a  genei-al  resolution  of  the  Company,  be  authorized  to  be  borrowed.  The 
plea  averred  that  there  had  been  no  such  resolution  authorizing  the  making 
of  the  bond. 

The  replication  set  out  the  deed  of  settlement  further,  by  which  it 
appeared  that  the  Company  was  formed  for  the  purpose  of  carrying  on 
mining  operations  and  forming  a  railway.  (It  also  set  out  a  general 
resolution  which,  as  suggested,  authorized  the  making  of  the  bond.) 

On  demurrers  to  the  plea  and  replication :  Held,  by  the  Court  of  Queen's 
Bench,  that  plaintiff  was  entitled  to  judgment,  the  defendants  admitting  on 
the  record  that  the  bond  was  the  deed  of  the  Company,  and  no  illegality 
appearing :  the  opening  such  an  account  with  a  Bank  being  presumably 
within  the  authority  of  the  directors,  and  for  the  benefit  of  the  Company  ; 
and  it  not  being  shown  that  the  obligee  knew  of  any  excess  of  authority,  if 
there  was  any,  or  of  any  prejudice  done  to  the  shareholders,  and  no  such 
prejudice  being  shown  in  fact.  (And  this,  whether  or  not  the  resolution 
set  out  in  the  replication  authorized  the  making  of  the  bond.) 

Held,  by  the  Court  of  Exchequer  Chamber,  afiBrming  the  judgment  of 
Queen's  Bench,  that  plaintiff  was  entitled  to  judgment,  the  obligee  having, 
on  the  facts  alleged,  a  right  to  presume  that  there  had  been  a  resolution  at 
a  general  meeting,  authorizing  the  borrowing  the  money  on  bond. 

Semhkf  per  Jervis,  Ch.  J.,  that  such  resolution  would  confer  sufficient 
authority  if  it  authorized  the  borrowing  on  bond  of  such  sum  as  the 
directors  might  deem  expedient,  in  accordance  with  the  statute  and  deed, 
without  otherwise  defining  the  amount. 

The  plaintififs  declared  against  the  defendant,  as  official  manager 
of  Cameron's  Coalbrook,  Steam,  Coal  and  Swansea  and  London 
Railway  Company,  according  to  the  Joint-stock  Companies  Wind- 
ing-up Acts  (the  Company  being  completely  registered  under 
stat.  7  &  8  Vict.  c.  110).  The  declaration  alleged  that  the  Com- 
pany, before  defendant  became  official  manager,  to  wit  on  6th 
March,  1850,  by  their  writing  obligatory,  sealed  with  their  common 
seal,  acknowledged  themselves  to  be  held  and  firmly  bound  to 
plaintiffs  in  2,000Z.,  to  be  paid  to  plaintiffs  on  request ;  for  which 
payment  the  said  last-mentioned  Company  did  bind  themselves 
and  their  successors :  yet  the  said  sum,  or  any  part  thereof,  has 
not  been  paid. 


(1869)  L.  E.  4  Ch.  460,  469,  39  L.  J. 
Ch.  27 ;  Zulueta'8  aaim  (1870)  L.  R.  5 
Ch.  444, 451,  39  L.  J.  Ch.  698 ;  Colonial 
Bank  of  Australasia  v.  Willun  (1874) 
L.  R.  5  P.  C.  417, 448, 43  L.  J.  P.  C.  39, 
30  L.T.  237 ;  Mahony  v.  East  Hdyftyrd 


Mining  Co.  (1876)  L.  B.  7  H.  L.  869, 
883,  33  L.  T.  383;  Ward  v.  Royal 
Exchange  Shipping  Co.  (1887)  58  L.  T. 
177;  Duck  v.  Toufer  Oalvanizing  Co, 
[1901]  2  K.  B.  314,  70  L.  J.  K  B.  625 
84  L.  T.  847. 
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Plea  (1).  That  the  writing  obligatory  in  the  count  *contained  was 
made  subject  to,  and  upon  the  terms  of,  a  condition  and  agreement 
thereunder  written  in  the  words  following,  that  is  to  say :  "  Now 
the  condition  of  the  above  written  bond  or  obligation  is  such  that, 
if  the  said  Company,  or  any  member  or  members  thereof,  do  and 
shall  well  and  truly  pay  or  reimburse,  or  cause  to  be  paid  or 
reimbursed,  unto  the  said  Royal  British  Bank,  their  successors  or 
assigns,  all  and  every  such  sum  and  sums  of  money  (subject  to  such 
limitation  of  amount  as  hereinafter  mentioned)  as  may  at  any  time 
hereafter,  and  from  time  to  time,  be  owing  by  the  said  Company  to 
the  said  Boyal  British  Bank,  their  successors  or  assigns,  on  the 
balance  of  the  said  account  current,  and  also  any  sum  or  sums 
of  money  (subject  to  such  limitation  as  hereinafter  mentioned) 
which  the  said  Bank  may  have  advanced,  or  may  hereafter  advance, 
or  which  the  said  Bank  have  or  may  hereafter  become  engaged 
for  on  account  of  the  said  Company,  either  solely  or  jointly  with 
others,  in  or  by  any  bill  of  exchange  drawn,  accepted,  indorsed  or 
negotiated,  or  any  promissory  note  drawn,  indorsed  or  negotiated, 
by  any  of  the  directors  of  the  said  Company  on  behalf  of  such 
Company,  or  for  the  payment  of  which  the  said  Company  shall  have 
anyway  become  responsible,  either  solely  or  jointly  with  others,  or 
in  or  by  any  bond,  contract,  letter  of  credit,  guarantee  or  other 
obligation,  or  in  any  other  way  whatsoever,  and  also  any  loss  or 
expense  (subject  to  such  limitation  of  amount  as  hereinafter  men- 
tioned) which  the  said  Bank  may  sustain  or  incur  by  or  through 
their  banking  transactions  with  the  said  Company,  any  and  every 
such  repayment  or  reimbursement  to  be  made  whensoever  the  same 
may  be  demanded  by  or  on  behalf  of  the  said  Boyal  British  Bank, 
their  successors  or  assigns  (such  demand  to  be  made  either  per- 
sonally or  by  letter,  sent  *by  post  to  the  office  of  the  said  Company," 
"  or  last  known  place  of  business),"  "  with  interest  at  the  rate  of 
21.  per  centum  per  annum,  or  at  such  higher  rate  as  the  said  Bank 
may  for  the  time  being  charge  or  may  fix,  either  by  advertisement 
in  the  newspapers,  or  by  notice  exhibited  at  some  conspicuous  place 
in  the  public  office  of  their  said  Bank  at"  &c.,  "or  may  otherwise 
stipulate  to  be  paid  by  the  said  Company,  on  all  such  moneys  from 
the  several  times  when  the  same  respectively  shall  have  been 
advanced  or  have  fallen  due,  and  thenceforth  until  the  repayment 
thereof  respectively,  together  with  such  commission  and  other  charges 
on  the  amount  of  the  said  credit,  or  the  transactions  in  the  said 
account,  as  the  said  Bank  may  usually  charge  on  such  credits,  then 
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the  above  written  obligation  shall  be  void,  otherwise  to  remain  in 
force."  "  And  it  is  hereby  declared  and  agreed  that  the  said  Eoyal 
British  Bank  shall  be  at  liberty,  or  either  of  them,  to  give  time  or 
credit  to,  and  to  take  collateral  further  and  other  security  from,  the 
said  Company,  and  to  alter,  vary,  change  and  release  the  same,  and, 
from  time  to  time,  to  give  time  for  the  payment  of  any  bill  or  bills 
of  exchange,  promissory  note  or  promissory  notes,  or  other  security 
or  securities,  or  any  debt  or  debts,  sum  or  sums  of  money  to  the 
said  Company,  and  to  any  other  party  or  parties  liable  thereon  or 
thereto,  and  to  renew  the  same  respectively,  from  time  to  time, 
as  the  said  Eoyal  British  Bank,  their  successors  or  assigns,  shall  in 
their  discretion  think  fit,  without  in  any  manner  affecting,  restrict- 
ing, or  prejudicing  the  liability  of  the  said  Company  upon  the  above 
written  bond  or  obligation ;  and  that  it  is  the  intention  of  the  said 
Company,  in  entering  into  the  above  written  bond,  that  the  same 
shall  and  may  be  a  continuing  as  well  as  a  present  security  to  the 
said  Boyal  British  Bank,  their  successors  or  "^assigns,  to  the  extent 
of,  but  not  beyond,  the  amount  of  ],000{.  principal  money,  including 
the  commission  charged  by  the  said  Bank  on  the  said  credit,  not- 
withstanding any  settlement  of  account  or  other  matter  or  thing 
whatsoever.  And  it  is  agreed  that,  for  the  purpose  of  the  aforesaid 
account  between  the  said  Company  and  the  said  Bank,  and  the 
credit  to  be  given  to  the  former,  all  cheques  to  be  drawn  on  the 
said  Bank  on  behalf  of  the  said  Company  shall  be  signed  by  two  of 
the  directors  for  the  time  being  of  the  said  Company,  and  counter- 
signed by  the  secretary  of  the  said  Company." 

Averment :  that,  by  the  deed  of  settlement  of  the  Company,  duly 
registered,  the  following  provisions  were  made,  as  by  the  said  Act 
is  required,  for  determining  whether  the  said  Company  may  borrow 
money,  and,  if  so,  whether  on  bond  or  mortgage,  or  any  other  and 
what  security,  and  for  determining  whether  the  directors  may  con- 
tract debts  in  conducting  the  affairs  of  the  said  Company ;  and,  if 
so,  whether  to  any  definite  extent,  that  is  to  say,  &c.  Numerous 
clauses  were  then  set  out ;  of  whicli  the  following  only  appear  to  be 
material. 

"  49.  That  such  of  the  directors  or  ofl&cers  of  the  Company  only 
as  the  directors  shall,  by  any  resolution  or  minute  to  be  entered  in 
their  book  of  proceedings,  authorize  in  that  behalf  shall  have  power 
to  sign,  draw,  indorse,  accept  and  countersign  bills  of  exchange, 
promissory  notes,  and  other  negotiable  securities  in  the  name  or 
on  account  of  the  Company,  or  to  receive  and   give  receipts   or 
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discharges  for  money  paid  to  or  for  the  use  of  the  Company  :  provided 
that  no  such  bill,  note,  or  other  negotiable  security  shall  in  any 
case  be  drawn,  indorsed  or  accepted  for  or  in  respect  of  any  other 
object  than  the  satisfaction  of  a  debt  actually  due  and  owing  to  *or 
by  the  Company,  or  which  will  have  become  due  and  owing  at 
the  time  when  such  bill,  note  or  other  negotiable  security  shall 
fall  due." 

"  50.  That  the  board  of  directors  may  borrow  on  mortgage,  bond 
or  bill  in  the  name  of,  and  if  necessary  under  the  common  seal  of, 
the  Company  such  sum  or  sums  of  money  as  shall  from  time  to 
time,  by  a  resolution  passed  at  a  general  meeting  of  the  Company, 
be  authorized  to  be  borrowed :  provided  that  the  total  amount  of 
the  sum  or  sums  of  money  so  borrowed  shall  not  at  any  time  exceed 
two-thirds  of  the  total  amount  of  the  instalments  on  the  capital  of 
the  Company  paid  up  or  called  for,  and  actually  due  and  payable 
at  the  time  of,  the  passing  of  such  resolution." 

81.  Provided  that  the  directors  should  cause  all  purchases  on 
behalf  of  the  Company  to  be  made  for  ready  money,  so  far  as  the 
same  might  be  practicable. 

"  84.  That  all  the  various  payments  to  which  the  funds  or  property 
of  the  Company  shall  from  time  to  time  be  subject  shall  be  made  by 
the  order  or  resolution  of  the  board  of  directors,  save  and  except 
that,  if,  in  the  interval  between  any  meeting  of  the  board  of  directors, 
there  shall  be  any  necessity  for  the  payment  of  any  money  by  the 
Company,  such  payment,  not  exceeding  50Z.  in  any  one  week,  may 
be  made  out  of  the  funds  or  property  of  the  Company  by  the 
manager  or  managers  without  a  previous  resolution  of  the  board  of 
directors  to  that  effect." 

Averment :  "  That  no  resolution  of  any  general  meeting  of  the 
said  Company  was  at  any  time  passed  authorizing  the  making  of 
said  writing  obligatory;  and  that  the  same  was  given  and  made 
without  the  authority  or  consent  of  the  shareholders  of  the  said 
Company." 

Demurrer.    Joinder. 

Plaintiffs  also  replied  to  the  same  plea.  The  replication  set  out 
the  bond  and  condition  in  full.  The  bond,  as  set  out,  was  signed 
by  two  directors,  James  Smallbone  and  John  Barham,  and  counter- 
signed by  E.  C.  Howden,  secretary. 

The  replication  also  set  out  the  recital,  and  numerous  additional 
clauses,  of  the  deed  of  settlement.  The  recital  was  to  the  effect 
that  it  had  been  determined  that  a  Joint-stock  Company  should  be 
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incorporated  by  the  name  &c. ;  the  capital  to  be  200,000{.,  to  be 
subscribed  for  in  20,000  shares  of  lOZ.  each,  with  liberty  to  increase 
the  capital  in  the  manner  after  provided  :  And  that  the  first  object 
of  the  Company  should  be  to  carry  on  the  working  of  the  mines 
and  collieries  comprised  in  a  lease  thereinafter  recited ;  and  that 
the  second  object  of  the  Company  should  be  to  make  a  railway 
between  specified  places ;  and  that  the  third  object  of  the  Company 
should  be  to  make  such  branch  or  branches  in  connection  with  the 
said  railway  as  might  be  determined  on  by  the  shareholders  in 
manner  thereinafter  mentioned. 

Clause  48  provided  "  that  the  board  of  directors  shall  carry  into 
effect  the  objects  and  purposes  of  the  Company  "  as  set  out  in  the 
deed,  "  and  do  and  shall  do  all  acts,  matters  and  things,  in  their 
discretion,  and  in  such  manner  as  shall  appear  to  them  most 
expedient  and  beneficial  for  the  Company." 

Clause  184  provided  that  none  of  the  copartners  except  the 
directors,  or  secretary  acting  under  the  lawful  order  or  direction 
of  the  board  of  directors,  should  give  any  bill,  bond,  note  or  other 
security  on  account  of  the  Company,  or  otherwise  pledge  or  engage 
the  credit  of  the  Company. 

The  replication  averred  that,  after  the  Company  was  *completely 
registered,  and  had  obtained  a  certificate  thereof,  and  before  the 
bond  in  the  declaration  mentioned  was  executed,  namely  on  27th 
July,  1847,  a  general  meeting  of  the  Company  was  held,  and 
resolved  and  determined  as  follows ;  that  is  to  say :  that  the 
directors  of  the  said  Company  should  be,  and  they  were  thereby, 
authorized  to  borrow  on  mortgage,  bond  or  otherwise,  such  sums 
for  such  periods  and  at  such  rates  of  interest  as  they  might  deem 
expedient,  in  accordance  with  the  provisions  of  the  deed  of  settlement 
and  Act  of  Parliament.  And  the  said  resolution  and  determination 
has  thence  hitherto  remained  unrescinded.  And  that  afterwards, 
and  before  the  execution  of  the  bond,  the  directors  applied  to  the 
plaintiffs  to  open  the  credits  in  the  condition  of  the  said  bond 
mentioned,  and  offered  to  give  the  said  bond  as  security  for  the 
same ;  and  then,  at  a  board  of  directors  duly  holden  in  that  behalf, 
resolved  and  determined  as  follows;  that  is  to  say:  that,  in 
accordance  with  the  powers  and  authority  granted  to  the  said 
directors  by  the  said  general  meeting,  they  thereby  agreed  to  enter 
into  a  bond  for  a  cash  credit  with  the  plaintiffs  to  the  amount  of 
1,000Z.,  being  the  bond  declared  upon ;  and  thereby  appointed 
James   Smallbone  and  John    Barham,  two  of   the  directors,  as 
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directors  to  execute  the  said  bond,  and  to  affix  the  seal  of  the 
Company  thereto;  and  thereby  also  appointed  the  secretary  to 
sign  the  bond  as  secretary.  Which  resolution  has  never  been 
rescinded.  And  thereupon,  and  in  the  full  faith  and  belief  of  the 
validity  of  the  said  resolutions,  and  that  the  said  bond  was  authorized 
by,  and  would  be  a  valid  and  binding  security  upon,  the  said  Com- 
pany, the  plaintiffs  took  the  said  bond,  sealed  with  the  seal  of,  and 
executed  by,  the  said  Company,  through  *their  said  directors  and 
signed  by  the  said  two  directors  and  the  said  secretary,  and  gave 
the  said  cash  credit  to  the  said  Company,  and  lent  and  advanced  to 
them  upon  the  said  security  divers  sums  of  money,  which  have 
never  been  repaid,  and  remain  due  with  interest  and  expenses.'' 

(The  view  taken  by  the  Court  makes  it  unnecessary  to  set  out 
the  replication  more  fully.) 

Demurrer  to  the  replication.    Joinder. 

The  case  was  argued  on  an  earlier  day  in  this  Term  (l). 

Willes,  for  the  plaintiff : 

The  plea  does  not  answer  the  declaration.  The  question  upon 
what  has  been  called  the  ultra  vires  doctrine,  arising  from  the 
provisions  of  the  Companies  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  16),  does  not  arise  here :  the  obligors  are  incor- 
porated under  stat.  7  <&  8  Vict.  c.  110,  which  contains  no  direction 
as  to  the  application  of  the  funds  of  the  corporation ;  and  there  is 
no  ground  for  imputing  illegality  by  a  departure  from  statutory 
powers.  By  sect.  25  a  Company,  on  complete  registration,  is 
incorporated  ''  for  the  purpose  of  carrying  on  the  trade  or  business 
for  which  the  Company  was  formed,  but  only  according  to  the 
provisions  of  this  Act,  and  of  such  deed,"  that  is,  of  the  deed  of 
settlement.  The  body  of  the  Act  appears  to  supply  nothing  for 
the  regulation  of  the  deed ;  but  Schedule  (A.)  enumerates  the 
'*  purposes  for  which  provision  is  required  to  be  made  by  the  deed 
of  settlement  of  a  Company  before  such  Company  can  obtain  a 
certificate  of  complete  registration ; "  and  sect.  iv.  of  the  schedule 
specifies  the  borrowing  money,  including  borrowing  either  on 
bond  or  mortgage.  If  the  borrowing  *here  has  taken  place  under 
circumstances  not  apparent  on  the  bond  or  condition,  which, 
though  not  prohibited  by  statute,  make  it  illegal,  the  plea  is  never- 
theless bad  for  not  showing  that  the  plaintiffs  had  knowledge  of 
such  circumstances.  The  registered  deed  of  settlement  does  not 
(1)  Before  Lord  Campbell,  Ch.  J.,  Coleridge  and  Erie,  J  J. 
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show  under  what  circumstances  it  may  be  necessary  for  the 
directors  to  borrow  money :  but  ifc  does  show  that  the  borrowing 
may  take  place  under  some  circumstances :  the  plea  merely  sets 
up  the  non-existence  of  such  circumstances;  but,  to  make  a 
defence,  it  should  have  fixed  the  obligees  with  knowledge  of  this. 
The  argument  on  the  other  side  can  go  no  further  than  this  :  that, 
whereas  the  directors  had  power  to  make  such  a  bond  under  certain 
circumstances,  they  have  made  this  bond  under  circumstances 
rendering  the  transaction  improper  as  between  themselves  and 
their  copartners.  That  does  not  affect  a  third  party.  The  bond  is 
signed  by  two  directors,  as  required  by  sect.  44  of  the  statute.  If 
it  could  be  shown  that  the  seal  was  affixed  by  a  person  not  having 
authority,  that  would  be  an  answer. 

(Lord  Campbell,  Ch.  J. :  Under  Non  est  fa^^tum,  I  suppose,  in 
the  case  of  a  corporate  seal,  though  it  would  be  otherwise  in  the 
case  of  the  Great  Seal.) 

Here  the  seal  is  affixed  by  the  only  persons  who,  under  the  184th 
clause  (set  out  in  the  replication)  of  the  deed  of  settlement,  had  the 
power  to  do  so.  The  plea  relies  on  the  50th  clause  of  the  deed  of 
settlement,  apparently  limiting  the  authority  of  the  directors  in 
giving  bonds  to  bonds  given  on  borrowing  sums  the  borrowing  of 
which  shall  be  authorized  by  a  resolution  at  a  general  meeting  of  the 
Company.  A  similar  point  was  made  in  Smith  v.  The  Hull  Glass 
Company  (1).  The  Company  *  there  had  power  to  appoint  a  manager 
to  transact  their  manufacturing  business  under  the  controul  of  the 
directors,  who  were  authorized  to  delegate  to  him  such  powers  as 
would  enable  him  to  carry  on  the  manufacturing  business :  and  it 
was  held  that  the  orders  of  the  manager  for  goods  supplied  for  the 
purpose  of  the  manufacture  rendered  the  Company  liable  without 
any  express  delegation  of  authority :  and  there  Maulb,  J.,  par- 
ticularly, pointed  out  in  his  judgment  that  the  parties  supplying 
the  goods  had  no  means  of  discovering  that  the  manager  had  not 
the  particular  authority,  but  would  know  that  the  directors  were 
authorized  to  carry  on  the  manufacturing  business.  So,  in  this 
case,  the  plaintiffs  could  not  know  what  resolutions  might  or  might 
not  have  been  adopted  by  the  Company,  Smith  v.  The  HvU  Glass 
Company  (I)  is  cited  in  Gremivood's  case  (2),  and  relied  upon  in  the 
judgment  of  Lord  Cranworth,  L.C.    It  may  be  suggested  that,  by 

(I)  87  R.  R,  804  (11  C.  B.  897).  (2)  98  R.  R.  221  (3  D.  M,  &  G,  459), 
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making  this  bond,  the  directors  committed  a  fraud  on  the  share- 
holders. Even  if  that  appeared,  it  would  constitute,  in  a  court  of 
law,  no  defence  against  the  plaintiffs,  who  are  not  privy  to  the 
fraud :  Hoi'ton  v.  Westminster  Improvement  Commissioners  (i),  where 
the  defendants  were  held  to  be  estopped  from  setting  up  as 
a  defence  that  the  money,  borrowed  on  the  bond  which  was  the 
subject  of  the  action,  was  not  borrowed  for  the  purposes  of  the 
statute  under  which  the  defendants  acted.  Hill  v.  The  Manchester 
and  Salford  Waterworks  Company  (2)  is  to  a  similar  effect.  (He  argued 
also  that  the  replication  showed  that,  even  under  the  proceedings  of 
the  Company,  the  directors  were  authorized  to  give  this  bond.) 

L%ish,  contra  : 

The  defendants,  under  stat.  7  &  8  Vict.  c.  110,  s.  25,  are 
incorporated  only  for  certain  purposes :  they  are  really  partners ; 
their  individual  liability  is  preserved  by  sect.  66.  Every  one 
dealing  with  such  bodies  knows,  from  the  registered  deed  of  settle- 
ment, what  powers  they  and  their  officers  possess.  In  order  to 
make  them  liable  to  contracts,  those  seeking  to  enforce  the  con- 
tracts must  show,  from  the  deed  of  settlement,  or  by  proof  of 
express  authority,  that  the  parties  making  the  contract  were 
empowered  to  do  so  by  the  Company  :  Ridley  v.  Plymouth  Grinding 
and  Baking  Company  (3),  Kingsbridge  Flour  Mill  Company  v.  Ply- 
mouth Grinding  and  Baking  Company  (4).  Here  the  50th  clause  of 
the  deed  of  settlement  limits  the  power  to  borrow  on  bond  to  such 
sums  as  are,  by  the  resolution  of  a  general  meeting,  authorized  to 
be  borrowed. 
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(Lord  Campbell,  Ch.  J. :  But,  since  the  directors  can  acquire 
such  a  power,  you  must  produce  an  authority  showing  that  the 
parties  taking  bonds  must  look  at  the  resolutions.) 

In  the  case  of  an  ordinary  partnership,  suppose  a  party  dealing 
with  the  partnership  knows  that  neither  partner  is  authorized  to 
accept  bills  without  the  assent  of  the  other :  must  he  not,  before 
taking  an  acceptance,  ascertain  that  the  assent  has  been  given  ? 

(Lord  Campbell,  Ch.  J. :  Suppose  the  restriction  were  that  the 
partnership  should  not  be  in  debt  above  1,000/.) 


(1)  86  R  R  829  (7  Ex.  780). 

(2)  36  R.  R  656  (2  B.  &  Ad.  544). 


(3)  76  RR  742  (2  Ex.  711). 

(4)  76  R.  R.  748  (2  Ex.  718). 
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It  might  there  be  said  that  even  the  partners  could  not  always 
ascertain  the  exact  balance  of  debt  and  credit.  The  clauses 
throughout  the  deed  here  are  so  framed  as  to  give  notice  that  the 
power  of  the  directors  is  limited.  Smith  v.  The  Hull  Glass  Com- 
pany (i)  seems  to  have  turned  principally  on  the  fact  that  *the 
goods  supplied  were  accepted  by  the  Company,  and  so  the  orders 
adopted.  Horton  v.  Westminster  Improvement  Commissioners  (2)  was 
decided  on  the  ground  that  the  parties  actually  contracting  were 
estopped  from  denying  their  own  power;  and  the  same  remark 
applies  to  Hill  v.  The  Manchester  and  Salford  Waterworks  Com- 
pany (3) :  in  neither  of  these  cases  were  the  directors  restrained  by 
the  necessity  of  having  an  authority  from  the  general  body.  Green- 
wood's case  (4)  was  decided  on  the  principle  that  a  clause  in  the 
deed  of  settlement  was  not  to  be  so  interpreted  as  to  be  inconsistent 
with  the  other  clauses.  (He  then  argued  that  the  replication  did 
not  show  that  the  authority  had  been  given.) 

WiUes,  in  reply : 

When  a  contract  is  for  matters  not  within  the  ordinary  scope 
of  the  Company's  business,  express  authority  must,  no  doubt,  be 
shown.  That  is  the  principle  of  Ridley  v.  Plymouth  Grinding 
and  Baking  Company  (^  and  Kingsbridge  Flour  Mill  Company  v. 
Plymouth  Gnnding  and  Baking  Company  (e),  as  explained  by  Lord 
Cranworth,  L.C,  in  Greenwood's  case  (4).  But  here  the  borrowing 
of  money  appears,  by  the  clauses  of  the  deed,  to  be  directly  within 
the  contemplation  of  the  association. 

Cur,  adv.  rvlt. 

Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

In  this  case  the  bond  sued  upon  is  allowed  to  be  under  the  seal 
of  the  Company,  and  to  be  their  deed.  *A  prima  facie  case  there- 
fore is  made  for  the  plaintiffs.  The  difficulty  does  not  arise  here, 
which  was  to  be  encountered  in  Ridley  v.  Plymouth  Giinding  and 
Baking  Company  (5),  Kingsbridge  Flour  Mill  Company  v.  Plymouth 
Grinding  and  Baking  Company  (6) ,  Sinith  v.  The  Hull  Glass  C&tn- 
pany  (i)  and  Greenwood's  case  (4),  where  claims  were  made  for 
goods  sold  and  delivered,  and  the  question  was  whether  any  con- 
tract had  ever  been  entered  into  by  the  Companies  sought  to  be 


(1)  87  K.  E.  804  (11  C.  B.  897). 

(2)  86  B.  R.  b29  (7  Ex.  780). 

(3)  36  B.  B.  656  (2  B.  &  Ad.  544). 


(4)  98  B.  B.  221  (3D.  M.  &  G.  459). 

(5)  76  a,  B.  742  (2  Ex.  711). 

(6)  76  B.  B.  748  (2  Ex.  718). 
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charged.  Here  the  defendants,  having  executed  the  bond,  and 
having  no  defence  under  the  plea  of  Non  est  factum,  the  onus  is 
cast  upon  them  of  showing  that  the  bond  is  unlawful  and  void. 

No  illegality  appears  on  the  face  of  the  bond  or  condition.  A 
good  plea,  therefore,  must  allege  facts  to  establish  illegality,  as  was 
done  in  CoUins  v.  Blantern  (i)  and  Paxton  v.  Pophatii  (2).  But  this 
plea  makes  no  charge  of  fraud  against  the  plaintiffs,  and  states  no 
facts  from  which  fraud  can  be  inferred :  it  shows  no  immorality  nor 
breach  of  common  law  or  statute  law.  It  alleges  that,  as  between 
the  directors  and  the  shareholders,  the  directors  exceeded  their 
authority  in  executing  the  bond,  but  without  adding  that  this  was 
known  to  the  plaintiffs,  or  that  it  was  to  the  prejudice  of  the 
shareholders.  Looking  to  the  business  to  be  carried  on  by  this 
Company,  it  might  well  be  presumed  that  opening  such  an  account 
and  carrying  on  such  dealings  with  a  banking  house  as  are 
described  in  the  condition  would  be  within  the  authority  of  the 
directors,  and  would  be  *for  the  benefit  of  the  shareholders.  A 
mere  excess  of  authority  by  the  directors,  we  think,  of  itself  would 
not  amount  to  a  defence.  The  bond  being  under  the  seal  of  the 
Company,  the  gist  of  the  defence  must  be  illegality.  If  the 
directors  had  exceeded  their  authority  to  the  prejudice  of  the 
shareholders  by  executing  the  bond,  and  this  had  been  known  to 
the  obligees,  illegality,  we  think,  would  have  been  shown.  The 
obligors  in  executing,  and  the  obligees  in  accepting,  the  bond 
might  be  considered  as  combining  together  to  injure  the  share- 
holders ;  the  two  parties  would  have  been  in  pari  delicto :  and  the 
action  could  not  have  been  maintained.  In  such  circumstances 
potior  est  conditio  defendentis.  But  without  the  scienter,  and  with- 
out prejudice  to  the  shareholders  or  any  others  whatsoever,  illegality 
is  not  established  against  the  obligees.  If  no  illegality  is  shown  as 
against  the  party  with  whom  the  directors  contract  under  the  seal 
of  the  Company,  excess  of  authority  is  a  matter  only  between  the 
directors  and  the  shareholders. 

Looking  to  the  resolution  of  the  general  meeting  of  shareholders 
set  out  in  the  replication,  there  seems  ground  for  contending  that 
rule  50  in  the  deed  of  settlement  was  substantially  complied  with, 
and  that  the  directors  may  be  considered  as  having  had  authority  to 
execute  the  bond :  but,  at  all  events,  we  think  that  the  bond  cannot 
be  rendered  illegal  and  void  from  any  irregularity  in  the  proceedings 
of  the  Company,  nor  even  by  an  excess  of  authority,  the  plaintiffs 
(1)  2  Wils.  341.  (2)  9  East,  408. 
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having  acted  with  good  faith,  and  the  shareholders  not  being  pre- 
judiced. The  plaintiffs  have  bond  fide  advanced  their  money  for  the 
use  of  the  Company,  giving  credit  to  the  representations  of  the 
directors  that  they  had  authority  *to  execute  the  bond;  and  the 
money  which  they  advanced,  and  which  they  now  seek  to  recover, 
must  be  taken  to  have  been  applied  in  the  business  of  the  Company 
and  for  the  benefit  of  the  shareholders.  If  the  plaintiffs  must  be 
presumed  to  have  had  notice  of  the  contents  of  the  registered 
deed  of  settlement,  there  is  nothing  there  to  show  that  the  direc- 
tors might  not  have  had  authority  to  execute  the  bond  as  they 
asserted. 

No  decision  or  dictum  was  cited  on  the  part  of  the  defendants  for 
the  avoidance  of  such  a  bond  under  such  circumstances.  But  the 
case  of  Hill  v.  The  Manchester  and  Salford  Waterworks  Com- 
pany  (1)  is  an  instance  of  such  a  bond  being  upheld,  the  pleas  not 
disclosing  any  fraud  or  injury  done  to  the  shareholders  of  the 
Company;  and  the  case  of  Horton  v.  Westminster  Improvement 
Commissioners  (2)  was  decided  on  the  same  principle. 

We  are  therefore  of  opinion  that  there  ought  to  be  judgment 

for  the  plaintiffs. 

Judgment  for  plaintiffs. 


1856. 
May  I. 


IN   THE   EXCHEQUER   CHAMBER. 


(6  El.  &  BL  327—332;  S.  C.  25  L.  J.  a  B.  317 ;  2  Jur.  N.  S.  663.) 
The  defendant  suggested  error  on  the  above  judgment  in  the 

r  fk  TTI    /^  Rl 

327  1     '    Court  of  Exchequer  Chamber :  which  the  defendant  denied. 
[  339  ]  The  case  was  now  argued. 


Phipson,  for  the  party  suggesting  error  (defendant  below) : 

The  plea  answers  the  declaration ;  it  amounts  to  a  special  Non  est 
factum.  Stat.  7  &  8  Vict.  c.  110,  s.  25,  limits  the  powers  of  the 
Company  to  the  acts  which  are  authorized  by  the  deed  of  settle- 
ment ;  and  here  the  deed  of  settlement  limits  the  power  of  borrow- 
ing on  bond  by  the  directors  to  cases  where  such  borrowing  is 
authorized  by  a  resolution  passed  at  a  general  meeting  of  the 
Company.  The  plea  alleges  that  there  has  been  no  such  resolution. 
The  bond  therefore,  being  sealed  without  authority,  is  not  the  boud 


(1)  36  R.  R.  656  (2  B.  &  Ad.  544). 


(2)  86  B.  R.  829  (7  Ex.  780). 
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of  the  Company.  The  Court  below  assume?  that  the  bond  is  allowed 
to  be  under  the  seal  of  the  Company,  and  to  be  their  bond :  whereas 
the  plea  insists  that  this  is  not  so.  The  ground  therefore,  suggested 
by  *the  Court  below,  of  distinction  between  this  case  and  Ridley  v. 
Plymouth  Grinding  and  Baking  Company  (1),  Kingsbridge  Flour  Mill 
Company  v.  Plymouth  Grinding  and  Baking  Company  (2),  Smith  v. 
The  Hull  Glass  Company  (d),  and  Greenwood's  case  (4),  disappears. 
The  judgment  below  states  that  no  illegality  appears  on  the  face  of 
the  bond  or  condition,  and  infers,  from  Collins  v.  Blaiitern  (5)  and 
Paxton  V.  Pop}iam{6)f  that  the  plea  should  allege  facts  showing 
illegality.  But  in  those  cases  is  was  admitted  that  the  bond  was 
duly  executed,  and  the  plea  was  by  way  of  confession  and  avoidance. 

(Bramwbll,  B.  :  I  think  that,  in  The  East  Anglian  Railways 
Company  v.  The  Eastern  Counties  Railway  Company  (7),  I  urged, 
without  success,  the  argument  that  the  deed  was  admitted,  on  the 
record,  to  be  the  deed  of  the  defendants.) 

And  there  the  covenant  was  under  the  common  seal.  The  defen- 
dants have  no  power  besides  what  the  statute  confers;  and  the 
statute  refers  to  the  deed :  the  case  is  not  like  that  of  ordinary 
partners,  each  of  whom  has  a  prima  facie  authority  to  bind  the  firm 
in  matters  relating  to  the  business  of  the  firm  ;  an  authority  which 
cannot,  as  against  other  parties,  be  restrained  by  a  private  agree- 
ment among  the  partners  themselves.  The  plaintiffs  were  bound  to 
know  the  statute  and  the  contents  of  the  deed  of  settlement. 
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(Crowber,  J. :  That  appears  to  be  the  view  of  Parkb,  B.  in  Ridley 
V.  Plymouth  Grinding  and  Baking  Company  (1).) 

The  same  view  is  taken  by  Jbrvis,  Ch.  J.  and  Maulb,  J.  in  Smith  v.  The 
Hull  Glass  Company  (3)  ;  though  there  *  judgment  was  given  for  the 
plaintiffs  on  the  ground  that  the  goods  were  supplied  for  the  pur- 
poses of  the  trade  of  the  defendants,  and  were,  with  their  knowledge, 
received  and  so  used. 

(Bramwell,  B.  :  Suppose  all  the  members  of  the  Company  had 
joined  in  affixing  the  seal.) 

The  affixing  would  not  be  an  act  of  the  corporation.    The  judgment 

(1)  76  E.  R.  742  (2  Ex.  711).  (5)  2  Wils.  341. 

(2)  76  E.  E.  748  (2  Ex.  718).  (6)  9  East,  408. 

(3)  87  E.  E.  804  (11  C.  B.  897).  (7)  87  E.  E.  783  (11  C.  B.  775). 

(4)  98  E.  E.  221  (3  D.  M.  &  G.  459). 
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below  relies  upon  Hill  v.  The  Manchester  and  Salford  Water- 
works Company  (1)  and  Horton  v.  Westminster  Improvement  Com- 
missioners (2).  But  in  HiU  v.  The  Manchester  and  Salford  Water- 
works Company  (1)  the  Company  were  authorized  to  raise  a  certain 
sum ;  there  was  no  statutory  restriction  as  to  the  modes  of  executing 
the  powers  ;  and  there  was  nothing  to  show  that  all  the  shareholders 
had  not  been  parties  to  the  instrument.  In  Horton  v.  Westminster 
Improvement  Commissioners  (2)  the  decision  on  the  seventh  plea  was 
on  the  language  of  the  plea,  which  did  not  bring  the  defence  within 
the  words  of  the  statute. 

The  replication  does  not  satisfy  the  condition  imposed  by  the  deed 
of  settlement,  inasmuch  as  the  resolution  set  forth  does  not  specify 
the  sum  to  be  borrowed. 

Bovill,  contra,  was  not  called  upon. 

Jbrvis,  Ch,  J. : 

I  am  of  opinion  that  the  judgment  of  the  Court  of  Queen's  Bench 
ought  to  be  afiSrmed.  I  incline  to  think  that  the  question  which  has 
been  principally  argued  both  here  and  in  that  Court  does  not 
necessarily  arise,  and  need  not  be  determined.  My  impression  is 
(though  I  will  not  state  it  as  a  fixed  opinion)  that  the  resolution  set 
forth  in  the  replication  *goes  far  enough  to  satisfy  the  requisites  of 
the  deed  of  settlement.  The  deed  allows  the  directors  to  borrow  on 
bond  such  sum  or  sums  of  money  as  shall  from  time  to  time,  by  a 
resolution  passed  at  a  general  meeting  of  the  Company,  be  authorized 
to  be  borrowed  :  and  the  replication  shows  a  resolution,  passed  at  a 
general  meeting,  authorizing  the  directors  to  borrow  on  bond  such 
sums  for  such  periods  and  at  such  rates  of  interest  as  they  might 
deem  expedient,  in  accordance  with  the  deed  of  settlement  and  the 
Act  of  Parliament ;  but  the  resolution  does  not  otherwise  define  the 
amount  to  be  borrowed.  That  seems  to  me  enough.  If  that  be  so, 
the  other  question  does  not  arise.  But  whether  it  be  so  or  not  we 
need  not  decide ;  for  it  seems  to  us  that  the  plea,  whether  we  con- 
sider it  as  a  confession  and  avoidance  or  a  special  Non  est  factum, 
does  not  raise  any  objection  to  this  advance  as  against  the  Company. 
We  may  now  take  for  granted  that  the  dealings  with  these  Companies 
are  not  like  dealings  with  other  partnerships,  and  that  the  parties 
dealing  with  them  are  bound  to  read  the  statute  and  the  deed  of 
settlement.  But  they  are  not  bound  to  do  more.  And  the  party  here, 
on  reading  the  deed  of  settlement,  would  find,  not  a  prohibition 
(1)  «6  R.  R.  656  (2  B.  &  Ad.  544).  (2)  86  R.  R.  829  (7  Ex.  780). 
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from  borrowing,  but  a  permission  to  do  so  on  certain  conditions.       Royal 
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Finding  that  the  authority  might  be  made  complete  by  a  resolution,        bank 
he  would  have  a  right  to  infer  the  fact  of  a  resolution  authorizing  that  *** 

which  on  the  face  of  the  document  appeared  to  be  legitimately  done. 

Pollock,  C.  B.,  Aldbrson,  B.,  Cresswbll,  J.,  Crowder,  J.,  and 

Bramwell,  B.,  concurred. 

m  Judgment  affirmed, 

IN    THE  QUEEN'S  BENCH. 


PARSONS  V.   ALEXANDER. 

(5  El.  &  Bl.  263—271  ;  S.  C.  24  L.  J.  Q.  B.  277 ;  1  Jur.  N.  S.  660.) 

Action  on  a  cheque  and  on  an  account  state<l.  Pleas :  1 .  Non  fecit  2.  That 
the  account  was  stated  of  the  cheque  only,  and  that  the  cheque  was  given 
for  money  lost  by  gaming.    3.  To  the  residue,  Never  indebted. 

At  the  trial,  it  appeared  that  defendant  entered  a  gaming  house,  and  there 
lost  at  billiards  65/.,  for  which  he  gave  an  I.  O.  U.,  and  subsequently  sent 
plaintiff  an  unstamped  cheque,  issued  more  than  fifteen  miles  from  the 
bankers.  The  cheque  was  not  received  in  evidence.  The  Judge  intimated 
generally  that  he  would  make  what  amendments  were  necessary  :  neither 
party  asking  for  any  amendment,  the  question  was  left  to  the  jury  whether 
the  account  was  stated  of  money  lost  by  gaming.  The  jury  found  for 
defendant : 

Held,  that  the  Court,  in  banc,  had  without  consent  power  to  amend  the 
plea,  by  making  it  apply  to  an  account  stated  concerning  the  consideration 
of  the  cheque,  so  as  to  raise  on  the  record  the  question  really  tried. 

Held,  also,  that  the  case  was  not  within  the  proviso  in  the  Gaming  Act, 
1845  (8  &  9  Vict.  c.  109),  s.  18.  Sernhle,  that  the  proviso  applies  only  where, 
in  fact,  there  is  a  bond  fide  intention  to  subscribe  to  a  prize  in  the  popular 
sense  of  the  words. 

Action,  on  a  cheque  on  a  banker  made  by  defendant  and  delivered 
to  plaintiff  and  not  paid,  for  money  lent,  and  on  accounts  stated. 

Pleas.  As  to  the  first  count,  that  defendant  did  not  make  the 
cheque.  2.  To  the  first  count  and  to  the  accounts  stated,  that 
''  the  said  accounts  stated  were  stated  of  and  concerning  the  (same 
money  which  formed  the  consideration  for  the)  (i)  said  draft  or 
order  in  the  said  first  count  mentioned  and  not  otherwise.  That, 
before  the  making  of  the  said  draft  or  order,  plaintiff  and  defendant 
respectively  did  game  together  by  the  playing  at  a  certain  game  for 
money,  to  wit  billiards.  That  the  said  draft  or  order  was  so  made 
and  delivered  by  defendant  to  plaintiff  as  in  the  first  count  men- 
tioned, upon  and  for  the  following  consideration  (that  is  to  say) : 

(1)  During  the  argument  the  Court  argument  proceeded,  and  the   judg- 

ordered  the  plea  to  be  amended ;  see  meut  was  given,  as  if  the  plea  had 

post,  p.  477.     The  amendment  was  not  been  amended  by  inserting  the  words 

actually  made  on  the  record :  but  the  between  brackets. 


1865. 
June  2. 

[  5  El.  &  Bl. 
263  ] 
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parbons      *to  secure  to  the  plaintiff  a  certain  sum  of  money,  to  wit  652.  14«., 
Alexander.    ^^^^  won  by  plain tiflf  of  defendant  by  such  gaming  as  aforesaid," 
[  *2U  ]      against  the  form  of  the  statute.    8.  To  the  residue  of  the  declaration, 
Never  indebted.    The  plaintiff  took  issue  on  these  pleas. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  in 
Easter  Term,  the  plaintiff's  counsel  proved  an  I.  0.  U.  signed  by 
defendant,  for  652.  14^.,  and  a  subsequent  letter  from  defendant 
inclosing  a  cheque  for  that  sum  :  but  the  cheque,  having  been  drawn 
on  a  London  banker  and  issued  in  Devonshire,  and  not  being 
stamped,  was  not  received  in  evidence.  The  plaintiff's  case  there- 
fore rested  entirely  on  the  I.  0.  U. 

The  defendant,  being  called  as  a  witness,  proved  that  he  was  in 
London,  and,  passing  by  a  public  billiard  room,  entered  it  with  a  few 
pounds  in  his  pocket.  He  then  began  to  play  with  plaintiff  and 
others  at  billiards,  and  at  pool,  at  first  for  small  stakes,  which  he 
won,  then  for  increasing  stakes,  which  he  lost,  until  in  the  end  he 
had  lost  all  the  money  in  his  pocket,  and  65Z.  14^.,  for  which  he 
gave  the  I.  0.  U.  He  afterwards  sent  the  cheque  for  the  money  ; 
but,  being  advised  by  his  friends  so  to  do,  he  stopped  it  and  defended 
this  action.  No  evidence  was  given  as  to  what  was  the  nature  of 
pool :  the  case  proceeded  at  the  trial  on  the  assumption  that  all 
persons  knew  what  the  nature  of  the  game  was.  On  the  argument 
in  banc,  it  appeared  that  the  counsel  were  not  agreed  as  to  how  it 
was  played,  further  than  that  each  player  contributes  from  time  to 
time  during  the  game,  according  to  its  chances,  to  a  stake,  which  is 
carried  off  by  the  ultimate  winner. 

The  learned  Judge  told  the  jury,  if  they  thought  the  I.  0.  U.  was 
[  *265  ]       given  for  money  won  by  gaming,  to  find  *for  the  defendant.    The 
jury  found  a  verdict  for  the  defendant. 

Collier,  in  the  same  Term,  obtained  a  rule  nisi  for  judgment  non 
obstante  veredicto,  or  for  a  new  trial  on  the  ground  of  misdirection, 
stated  in  the  rule  to  be  ''  that  the  learned  Judge  should  have  directed 
the  jury  that  the  plea  was  unsupported  by  the  evidence,  if  not 
wholly,  at  least  as  to  so  much  of  the  652.  14^.  as  was  won  at  pool." 

liotve  and  Taprell  now  showed  cause  (l) : 

The  distinction   between  pool  and  billiards,  if  there  is  one,  is 

(1)  Before    Lord  Campbell,  Ch.  J.,  Coleridge,  Erie  and  Crompton,  JJ. ; 

Coleridge  and  Erie,  JJ.    The  argu-  on  which    day  the   judgments  were 

ment  in  support  of  the  rule  was  heard  delivered, 
on  June  4,  before  Lord  Campbell,  Ch.  J. , 
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immaterial ;  for  part  of  the  money  was  lost  at  billiards ;  and  the      Parsons 

cheque,  if  given  in  part  for  money  won  by  gaming,  is  as  void  as  if  albxandeb. 

wholly  given  for  that  consideration.     Stat.  9  Ann.  c.  14,  so  far  as  it 

makes  negotiable  securities  void  when  not  in  the  hands  of  bondjide 

transferees,  is  still  in  force.     Stat.  8  &  9  Vict.  c.  109,  s.  15,  repeals 

so  much  of  it  "  as  was  not  altered  by  "  stat.  5  &  6  Will.  IV.  c.  41.  ^ 

(Erlb,  J. :  In  the  present  case  the  plaintiff  sues  on  an  account 
stated,  proved  by  an  I.  0.  U.  given  before  any  cheque  or  negotiable 
instrument  was  in  existence ;  so  that  the  point  you  now  raise  is 
irrelevant.) 

Such  is  not  the  plea  which  the  jury  have  found. 

(Erle,  J. :  I  had  at  the  trial  observed  the  form  of  the  pleadings, 
and  thought  the  defendant  was  in  some  danger,  as  his  second  plea 
was  not  proved  as  pleaded.  I  said  in  the  hearing  of  both  parties 
that  if  amendments  were  required  I  should  make  them.  Neither 
side  asked  for  an  amendment ;  and  all  parties  went  on  as  if  the 
plea  had  *been  conformable  to  the  actual  case  as  appearing  on  the  [  *266  ] 
evidence.  I  said  what  I  did  in  the  interest  of  the  defendant,  whose 
case  seemed  to  me  such  as  to  require  a  Judge  to  give  him  every 
fair  assistance.  But,  after  this  was  done,  I  think  that  to  hold  the 
plaintiff  to  the  form  of  the  plea  would  be  giving  the  defendant  unfair 
assistance.) 

The  plea  might,  no  doubt,  have  been  amended  at  the  trial ;  but  it 
was  not. 

(Lord  Gampbbll,  Ch.  J. :  The  Courts  have  now  power  at  all  times 
to  amend  all  defects  and  errors  ;  and  it  is  their  duty  to  make  all  such 
amendments  as  may  be  necessary  for  determining  the  real  con- 
troversy between  the  parties.  What  passed  at  the  trial  shows  that 
this  is  such  an  amendment;  therefore  we  order,  of  our  own 
authority,  and  not  by  consent,  that  the  plea  be  now  amended,  so  as 
to  make  the  issue  correspond  to  that  which  was  really  tried  before 
the  jury.) 

(The  argument  then  proceeded. on  the  assumption  that  the  plea 
was  amended  by  inserting  the  words  contained  between  brackets  in 
the  plea,  as  printed  in  the  beginning  of  this  report.) 

The  amended  plea  is  clearly  good.  By  stat.  8  &  9  Vict.  c.  109, 
8,  18,  all  contracts  "  by  way  of  gaming  or  wagering,  shall  be  null 
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Parsons      and  void."     Accounts  stated  of  a  null  contract  are  themselves 
1*. 
Alexandeb.   nullities.    It  seems  that  it  will  be  contended  that  there  is  some 

distinction  between  pool  and  billiards.    Whatever  pool  in  general 

may  be,  it  is  clear  that,  in  this  case,  the  money  was  lost  at  games 

so  played  as  not  to  be  within   the  meaning  of  the  proviso  in 

r  267  ]       sect.  18.    *     *     The  true  intention  of  the  Legislature  is  indicated  by 

Maule,  J.,  in  Johnson  v.  Lansley  (1).     **  The  18th  section  means  to 

treat  the  money  which  is  in  a  man's  pocket  at  the  time,  as  the 

reasonable  limit  to  which  he  may  lawfully  gamble." 

(Erle,  J.  :  That  does  not  quite  consist  with  the  language  of  the 
proviso,  **  agreement  to  subscribe  or  contribute." 

Lord  Campbell,  Gh.  J. :  The  language  of  the  proviso  seems  to 
show  that  the  Legislature  contemplated  a  distinction  between  bets 
and  subscriptions  to  a  stake.  The  difficulty  is  to  define  the  line 
between  the  two.) 

Collier,  in  support  of  the  rule : 

*  *  Billiards,  and  pool  which  is  played  at  billiards,  are  games 
of  skill :  stat.  8  &  9  Vict.  c.  109,  was  not  passed  with  a  view  of 
preventing  games  of  skill. 

(Erle,  J. :  The  question  rises  I  think  in  this  way.  The  plea  says 
the  account  was  stated  concerning  money  won  **  by  such  gaming  " 
[  •268  ]  at  *billiards.  I  told  the  jury  that  if  they  believed  the  defendant's 
evidence  that  was  proved.  Now,  if  the  effect  of  the  proviso  in  stat. 
8  &  9  Vict.  c.  109,  s.  18,  is  to  prevent  money  won  in  the  manner 
proved  from  being  won  by  gaming,  that  was  a  misdirection.) 

That  is  the  way  in  which  the  point  arises.  The  enacting  part  and 
the  proviso  must  be  read  together :  the  bets  of  bystanders  on  the 
game  are  clearly  within  the  enacting  part ;  so  are  the  bets  of  the 
players  made  during  the  game.  But,  if  there  is  a  stake  to  be  given 
to  the  winner,  and  persons  contribute,  or  agree  beforehand  to  con- 
tribute, to  that  stake,  it  is  within  the  proviso.     ♦     *     * 

(Erle,  J. :  If  the  parties  had  each  deposited  a  sum  of  money  with 
the  marker,  your  point  would  arise.  But,  as  the  defendant  in  this 
case  lost  the  money  on  credit,  it  seems  not  raised  by  the  facts.) 

The  proviso  has  the  words  **  agreement  to  subscribe  or  contribute,*' 
as  well  as  "  contribution." 

(1)  92  E.  R.  769  (12  C.  B.  468,  472). 
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Lord  Campbell,  Ch.  J. :  parsons 

r. 

I  am  of  opinion  that  the  rule  ought  to  be  discharged.  We  are  to  alexandeb, 
treat  the  case  as  if  the  record  had  been  amended,  the  only  material 
count  being  on  an  account  stated,  and  the  plea,  amended  so  as  to 
meet  the  real  case,  found  for  the  defendant;.  That  being  so,  it  seems 
to  me  that  the  plea  is  clearly  good,  as  it  is  framed  in  the  very  words 
of  sect.  18,  and  therefore  that  the  plaintiff  is  not  entitled  to  judgment 
non  obstante  veredicto. 

I  am  also  of  opinion  that  the  direction  was  right,  and  that  the  [  269  ] 
verdict  was  rightly  found  on  the  evidence.  When  I  look  at  stat. 
8  &  9  Vict.  c.  109,  s.  18, 1  find  the  enacting  part  applies  to  all  gaming 
or  wagering,  whether  on  lawful  or  unlawful  games.  Billiards  is  a 
lawful  game ;  but  there  may  be  gaming  at  billiards.  It  appears  on  the 
evidence  that  in  this  case  the  game  was  played  in  the  ordinary  way, 
and  that  the  money  was  lost  at  it  in  a  way  that,  in  the  common 
understanding  of  men,  was  gaming.  But  then  comes  the  question. 
Can  this  be  brought  within  the  proviso  ?  The  enacting  part  of  the 
section  includes  all  gaming  and  wagering,  not  merely  gaming  and 
wagering  among  bystanders,  but  also  between  the  players ;  and  it 
applies  as  well  to  deposits  to  abide  the  event  of  a  wager  as  to  other 
bets.  The  proviso  must  be  read  in  conjunction  with  that  enactment. 
It  is  ''  that  this  enactment  shall  not  be  deemed  to  apply  to  any 
subscription  or  contribution,  or  agreement  to  subscribe  or  contribute, 
for  or  towards  any  plate,  prize,  or  sum  of  money  to  be  awarded  to 
the  winner  or  winners  of  any  lawful  game,  sport,  pastime,  or 
exercise."  But  for  the  case  of  Batty  v.  Marriott  (i)  I  should  have 
said  that  proviso  was  confined  to  cases  in  which  persons  contributed 
to  a  plate,  or  something  analogous  to  a  plate ;  but  in  that  case  it 
was  held  that  where  two  persons,  about  to  run  a  race,  deposited 
each  a  sum  of  money,  to  be  paid  to  the  winner,  it  was  within  the 
proviso.  We  need  not  dissent  from  that  case  ;  for  the  money  there 
was  deposited,  whilst  the  facts  here  compelled  Mr.  Collier  to  contend 
for  the  validity  of  unlimited  gaming  upon  credit,  provided  it  be 
between  the  players.  But  that,  I  think,  would  be  *giving  a  con-  L  *270  ] 
struction  to  the  proviso  inconsistent  with  and  wholly  destructive 
of  the  enactment. 

Coleridge,  J. : 

I  am  entirely  of  the  same  opinion.     The  enacting  part  of  sect.  18 
embraces  all  gaming,  whether  at  lawful  or  unlawful  games.     The 

(1)  5  C.  B.  818. 
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Parsons  proviso  is  less  extensive ;  it  is  confined  to  subscriptions  or  contri- 
AlbxaVder.  butions  to  prizes  to  be  awarded  to  the  winner  of  a  lawful  game.  I 
should  have  thought  that  confined  to  cases  in  which  a  prize  was 
made  up  by  a  subscription  ;  but  there  certainly  is  nothing  in  the 
words  to  prohibit  some  of  the  subscribers  from  playing ;  and,  if  the 
number  of  other  subscribers  is  diminished  till  none  but  players  are 
subscribers,  the  case  would,  perhaps,  still  be  within  the  words. 
But  still  there  must  be  **  a  subscription  or  contribution,  or  agree- 
ment to  subscribe  or  contribute ;"  and  it  would  be  an  abuse  of  terms 
to  call  the  present  transaction  a  subscription  or  contribution. 

Erle,  J. : 

This  being  an  action  for  money  agreed  to  be  paid  as  lost  at 
billiards,  the  defendant  in  effect  pleads  that  the  agreement  was 
void,  as  being  by  way  of  gaming  or  wagering.  The  evidence  was 
that  defendant  went  into  a  gaming  house  with  a  small  sum  of  money 
in  his  pocket,  played  at  billiards  in  the  usual  way  for  increasing 
stakes,  and  lost  this  money  on  credit.  Unless  the  proviso  makes 
this  transaction  valid  the  plaintiff  fails.  Now  I  cannot  see  anything 
in  the  evidence  to  bring  this  case  within  the  proviso.  Did  the 
defendant  contribute  or  subscribe  or  agree  to  contribute  or  subscribe 
within  the  meaning  of  the  proviso  ?  I  think  the  distinction  con- 
templated by  the  Legislature  was  between  gaming,  and  cases  in 
[  *27i  ]  which  a  person  either  pays  down  a  contribution  *to  a  stake  or  holds 
himself  forth  as  having  in  effect  contributed,  though  the  money  is 
not  actually  deposited.  Here  the  defendant  had  nothing  with  him, 
and  neither  deposited  nor  agreed  to  deposit  anything.  This  I 
think  makes  a  sufScient  distinction  between  this  case  and  Batty  v. 
Marriott  (l). 

Crompton,  J. : 

I  was  not  present  when  cause  was  shown  against  this  rule :  but, 
having  heard  the  argument  in  support  of  it,  I  am  clearly  of  opinion 
that  the  case  is  within  the  enacting  part  of  stat.  8  &  9  Yict.  c.  109, 
B.  18,  and  that  it  is  not  within  the  proviso.  It  is  clear  to  me  that 
playing  for  money  at  billiards  in  this  way,  whether  at  pool  or  at  the 
ordinary  game,  is  gaming  and  wagering  within  the  enacting  part  of 
sect.  18.  Then  is  it  within  the  proviso  ?  If  this  had  been  a  case 
in  which  two  or  three  people  had  gone  to  have  a  trial  of  skill 
amongst  themselves,  at  some  sport  or  pastime,  and  es^Qh  bad  deposited 

(1)  0  C,  B.  81ft. 
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a  stake  to  be  given  to  the  winner,  it  might  have  been  within  the      Parsons 

proviso.     I  should  have  felt  great  difficulty,  notwithstanding  Batty  v.  Alexander. 

Marriott  (1),  in  saying  it  was.    But,  at  all  events,  the  proviso  is 

confined  to  cases  in  which  there  is  a  real  bond  fide  intention  to  make 

a  contribution  or  subscription  to  a  prize.    It  may,  at  times,  be  very 

difficult  to  draw  the  line  between  such  a  contribution  and  a  bet ; 

but,  in  the  present  case,  there  was  nothing  in  the  slightest  degree 

resembling  a  subscription  or  contribution  or  anything  of  the  sort. 

It  was  an  agreement.  If  you  win  I  pay  you,  if  you  lose  you  pay  me. 

It  was  merely  gaming. 

^  Ride  discharged. 


HAKGKEAVES  v.  HAYES.  i855. 

June  4. 
(6  El.  &  Bl.  272—277  ;  S,  C.  24  L.  J.  a  B.  281 ;  1  Jur.  N.  S.  521.)  

Under  stat.  1  &  2  Vict.  o.  110,  8.  3(2),  it  is  no  objection  to  an  affidavit        ^  ^^^  ^ 
made  for  the  purpose  of  holding  a  party  to  bail  that  it  is  sworn  before  the 
simimons,  and  is  headed  with  the  name  of  the  Court,  and  also  described  in 
the    heading   as  *'  between  "    the  parties,  designated  in  the  heading  as 
"  plaintiff  "  and  *•  defendant**' 

Nor  that  the  party  against  whom  the  capias  is  demanded  is  stated  to  be 
indebted  to  the  party  demanding  it,  in  a  given  sum  of  money,  being  the 
balance  of  account  for  railway  stock  and  shares  "  sold  "  by  the  latter  to  the 
former,  not  adding  **  delivered." 

Nor  that,  after  stating  facts  to  show  that  the  party  against  whom  the 
capias  is  demanded  is  likely  to  leave  England  speedily,  the  affidavit  does 
not  add  "  unless  he  be  forthwith  apprehended." 

By  order  of  Erle,  J.,  dated  18th  May,  1855,  a  capias  issued  against 
Edward  Hayes,  directing  the  sheriff  to  hold  him  till  he  should  give 
bail  or  make  deposit,  in  an  action  at  the  suit  of  James  Henry 
Hargreaves,  and  directing  Hayes  to  put  in  special  bail  in  eight 
days  &Q. 

The  order  was  obtained  on  the  affidavit  of  James  Henry  Hargreaves, 
sworn  17th  May,  1855.  The  affidavit  was  headed : ''  In  the  Queen's 
Bench.  Between  Javies  Henry  Hargreaves,  plaintiff,  and  Edward 
Hayes,  defendant."  Hargreaves  deposed,  after  describing  his  own 
calling  and  residence:  ''2.  That  the  said  defendant,  Edward  Hayes^ 
is  justly  and  truly  indebted  unto  me,  the  said  James  Henry 
Hargreaves,  in  the  sum  of  25Z.  68.  6d.,  being  the  balance  of  account 
for  railway  stock  and  railway  shares  sold  by  me  to  the  said  Edward 
Hayes,  and  at  his  request,  between  the  1st  day  of  May,  1852,  and  the 
80th  day  of  November,  1854;  and  for  money  paid,  laid  out  and 

(1)  5  G.  B.  818.  s.   20.    See  now  Debtors  Act,    1869 

(2)  Bepealed,  32  &  33  Vict,  c.  83,      (32  &  33  Vict  c.  62),  s.  6. 
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Habgbeaves  expended  by  me,  the  said  James  Henry  Hargreaves,  for  the  use  and 
Hates.  on  account  of  the  said  Edward  Hayes,  and  at  his  request,  between 
the  said  1st  day  of  May,  1852,  and  the  80th  day  of  November,  1854." 
[  273  ]  "  8.  That  I,  the  said  James  Henry  Hargreaves,  have  lately  been 

informed  by  the  said  Edward  Hayes  that  he  is  about  to  leave 
England,  and  going  to  reside  permanently  in  Australia,  and  that 
he  is  taking  his  wife  and  family  with  him  to  reside  there :  and  I 
verily  believe  that  it  is  the  intention  of  the  said  Edward  Hayes  to 
leave  England  very  shortly,  to  go  to  and  reside  in  Australia." 

''  4.  That  the  said  Edward  Hayes  has  lately  sold  by  public 
auction  all  his  furniture  and  household  effects;  and  that  I  have 
been  informed  and  believe  that  the  defendant  will  sail  from  Liver- 
pool to  Australia  on  the  29th  or  80th  of  the  present  month  of 
May." 

''5.  That  I  have  lately  demanded  of  the  said  Edward  Hayes 
payment  of  the  said  sum  of  251.  68.  6d. ;  and  he  has  refused  to  pay 
me  the  same." 

By  affidavit  on  the  part  of  the  defendant,  it  appeared  that  the 
summons  in  the  action  was  taken  out  on  18th  May. 

C.  Milward  now  moved  to  set  aside  the  order  of  the  learned 
Judge : 

First:  the  affidavit  does  not  state  that  the  shares  had  been 
delivered,  only  that  they  had  been  sold.  The  plaintiff  might,  con- 
sistently with  this  affidavit,  still  retain  the  shares  in  his  hands ; 
and  his  claim  might  thus  arise  only  in  respect  of  the  change  in  the 
marketable  value  of  the  shares.  Hopkins  v.  Vaughan  (l)  and  Lascar 
V.  Morioseph  (2)  are  express  authorities  on  this  point. 

(Coleridge,  J.:  Those  cases  occurred  before  stat.  1  &  2  Vict, 
c.  110  (3),  when  the  affidavit  to  hold  to  bail  could  not  be  contradicted, 
and  therefore  the  Courts  required  that  it  should  show  a  debt  beyond 
[  •274  ]      any  possibility  ♦of  doubt. 

Crompton,  J. :  Besides,  under  sect  8,  a  party  may  be  held  to  bail 
for  damages ;  so  that  the  oases  showing  the  necessity  of  swearing 
to  a  debt|  strictly  so  called,  are  inapplicable.) 

The  statute  can  make  no  difference  in  that  respect :  an  undoubted 
definite  cause  of  action  must  still  appear.    Next,  the  affidavit  is 

(1)  12  East,  398.  (3)  Ante,  p.  481,  note  {2), 

(2)  1  Bing.  367. 
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entitled  in  a  cause :  but,  when  it  was  sworn,  no  cause  existed,  the  Haroreaves 
writ  not  having  been  taken  out.  hates. 

(GoLBRiDOB,  J. :  The  Court  is  shown :  is  not  that  enough  ? 

Lord  Campbell,  Ch.  J. :  The  names  are  surplusage,  and  can  do 
no  harm.    Could  not  perjury  be  assigned  on  this  affidavit  ?) 

It  should  rather  seem  not. 

(CoLBBiDOE,  J.:  That  objection  might  possibly  be  good  if  the 
cause  were  named  and  not  the  Court.) 

The  affidavit  professes  to  show  the  cognizance  of  the  Court  by 
reason  of  the  cause. 

(CoLBBiDOE,  J. :  It  is  common  enough  for  the  order  to  be  given 
and  the  writ  not  to  be  taken  out.) 

That  is  sometimes  done  for  convenience :  it  is  not  necessary  that  the 
order  should  be  made  after  the  commencement  of  the  action.  *  * 
Thirdly ;  sect.  8  requires  that  *the  affidavit  should  show,  to  the  [  *276  ] 
satisfaction  of  the  Judge,  that  the  defendant  or  defendants  ^'  is  or 
are  about  to  quit  England  unless  he  or  they  be  forthwith  appre- 
hended." *  ♦  The  affidavit  here  says  nothing  of  the  necessity 
of  immediate  apprehension. 

Lord  Campbell,  Ch.  J.: 

I  am  of  opinion  that  there  should  be  no  rule  in  this  case.  The 
placing  of  the  name  of  the  plaintiff  and  defendant  at  the  head  of 
the  affidavit  cannot  vitiate :  it  gives  information,  and  can  by  no 
possibility  do  harm.  I  have  no  doubt  that  the  party  swearing 
might  be  indicted  for  perjury  on  this  affidavit.  And  there  is  no 
inconvenience  in  this  view.  If,  indeed,  there  had  been  a  cause  in 
Court,  and  the  affidavit  had  omitted  to  name  it,  that  would  be  bad, 
because  no  perjury  could  then  be  assigned  on  the  affidavit.  But| 
where  there  is  no  cause,  the  names  are  still  mere  surplusage :  and 
you  have  here  the  name  of  the  Court.  Next,  as  already  pointed 
out,  I  think  the  affidavit  is  sufficiently  full  in  substance.  Sect.  8 
provides  that  a  party  may  be  arrested  in  respect  of  damages  of  a 
certain  amount.  The  word  "  sold  "  is  quite  enough  to  raise  a  pre- 
sumption of  debt  or  damage,  now  that  an  opportunity  of  answering 
the  affidavit  is  allowed.    Then,  as  to  the  last  objection,  in  spite  of 

81—2 
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HAB0REAVE8  the  autljority  which  has  been  supposed  to  support  it,  I  think  it 
Hayes.  wholly  unfounded.  The  Act  requires  that  the  affidavit  shall  be  such 
as  to  satisfy  the  Judge  :  and,  if  it  states  facts  sufficient  to  lead  the 
Judge  to  believe  that  the  defendant,  unless  forthwith  apprehended, 
[♦276]  will  leave  the  country,  that  is  enough.  Mr.  ^Milward,  I  think, 
according  to  his  argument  would  be  bound  to  contend  that,  if  the 
defendant  had  said  "  I  am  off  for  Australia,"  the  plaintiff  must  have 
sworn  to  his  own  belief  of  the  defendant's  declaration. 

GOLERIDGB,   J.: 

I  am  of  the  same  opinion.  As  to  the  first  and  second  objections, 
I  found  my  judgment  on  the  reasons  given  by  my  Lord.  As  to  the 
third,  the  words  in  sect.  8,  "  unless  he  or  they  be  forthwith  appre- 
hended," are  important  and  reasonable  ;  for  of  course  it  would  be 
no  ground  for  arresting  the  defendant  that  he  was  going  away  six 
months  hence,  before  which  the  cause  might  probably  be  at  an  end 
and  there  might  be  time  for  execution.  Therefore  it  should  appear 
that  the  defendant  is  going  permanently:  and  the  words  are 
inserted  with  that  view.  But  it  does  not  follow  that  the  affidavit 
must  copy  the  words  of  the  statute :  all  that  is  necessary  is  that  it 
should  satisfy  the  Judge  that  the  contingency  is  at  hand ;  and  affi- 
davits frequently  do  this  by  showing  that  the  defendant  is  going 
after  he  has  made  certain  arrangements,  after  he  has  received  the 
purchase  money  of  an  estate,  and  the  like. 

Eble,  J.: 

I  am  not  surprised  that  in  Schletter  v.  Cohen  (i)  the  objection 
was  taken  that  the  affidavit  did  not  show  the  names  of  the  parties 
to  a  cause ;  inasmuch  as  it  might  be  said  that  without  a  cause  the 
affidavit  is  of  no  use.  It  was,  however,  there  held  that  the  affidavit 
might  be  sworn  contingently  with  a  view  to  a  cause  in  which  the 
writ  was  to  issue ;  and  there  is  great  convenience  in  this  practice. 

[277]       Crompton,  J.: 

The  new  Act  does  not  confine  arrests  to  cases  of  mere  debt.  It 
used  to  be  said  that,  if  you  have  the  security  of  land  or  goods,  you 
shall  not  have  that  of  the  person.  But  now  it  is  left  to  the  Judge 
to  decide  whether  he  is  satisfied  that  the  defendant  will  leave  the 
country  unless  forthwith  apprehended.     There  is  nothing  in  the 

(1)  7  M.  &  W.  389. 
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objection  that  the  affidavit  does  not  show  the  plaintiff's  own  belief  habgbeaves 

of  this.     The  only  point  upon  which  there  could  be  a  question  is       hayes. 

that  as  to  the  putting  of  the  names  of  the  plaintiff  and  defendant 

at  the  head  of  the  affidavit.    But,  if  there  be  as  yet  no  authority  to 

show  that  this  does  not  vitiate  the  affidavit,  there  should  be  such 

authority  now. 

Rule  refused. 


WODEHOUSE  V.   FAKEBROTHER.  1855. 


(5  El.  &  Bl.  277—290 ;  S.  0.  25  L.  J.  a  B.  18;  1  Jur.  N.  S.  798.) 

[The  only  question  raised  in  this  case  was  as  to  the  validity  of  a  plea  by  way 
of  equitable  defence  under  sect.  83  of  the  Common  Law  Procedure  Act,  1854. 
The  concurrent  administration  of  law  and  equity  under  the  Judicature  Acts  has 
rendered  the  case  obsolete.] 


June  5. 


In  re  WILLIAM   BLUES.  1855. 

(5  El.  &  BL  291—300  ;  S.  0.  24  L.  J.  M.  C.  138  ;  1  Jur.  N.  S.  641.)  JuneT^  8. 

Habeas  corpus,    Betum  setting  out  a  conviction  by  two  justices,  under         [  291  ] 
stat.  6  Geo.  IV.  c.  129(1),  whereby  prisoner  was  sentenced  to  six  weeks* 
imprisonment,  and  an  order  of  Sessions,  purporting  to  be  made  on  dismissing 
an  appeal  against  this  conviction,  whereby  the  prisoner  was  ordered  to  be 
imprisoned  pursuant  to  the  conviction. 

By  affidavits  it  appeared  that  prisoner  was  convicted  on  i^  Saturday ;  that 
he  entered  into  recognizances  before  the  convicting  justices,  pursuant  to 
stat.  6  0^0.  IV.  c.  129,  s.  12(1),  which  were  perfected  on  the  Friday  next 
after  the  conviction;  that  on  the  ensuing  Monday  the  Sessions  were  held, 
and  the  appeal  called  on.  By  a  rule  of  the  Sessions,  in  all  cases  of  appeals, 
not  otherwise  directed  by  law,  notice  in  writing  must  be  given  on  or  bidfore 
Saturday  sennight  preceding  the  Sessions.  Counsel  appeared  for  the 
convicting  justices  as  respondents;  and  on  their  objection  the  Sessions 
dismissed  the  appeal,  because  this  rule  was  not  complied  with  : 

Held,  that  the  Sessions,  if  they  thought  the  notice  given  not  sufficient 
for  a  trial  then,  might  have  entered  and  respited  the  appeal,  but  were  not 
justified  in  refusing  to  hear  it  under  the  circumstances :  that  the  order  of 
Sessions  was  therefore  not  a  sufficient  ground  for  the  prisoner's  detention. 

Held,  also,  that,  the  recognizances  having  been  entered  into  with  reason- 
able promptitude,  the  execution  was  suspended  until  the  appeal  was  heard, 
or  finally  disTuissed  through  the  appellant's  default;  and  that,  neither  of 
these  events  having  happened,  the  conviction  did  not  afford  a  ground  for 
the  detention.  For  these  reasons  the  prisoner  was  liberated,  the  Court 
treating  the  recognizances  as  still  in  force. 

But  the  Court,  on  the  facts  brought  before  it  by  the  affidavits,  ordered  a* 
mandamus,  peremptory  in  the  first  instance,  to  issue  to  the  Sessions  to 
enter  continuances  and  hear  the  appeal,  so  that  justice  might  be  done. 

Stmhh,  that,  where  no  notice  is  prescribed  by  an  Act  giving  an  appeal, 

(1)  Repealed,  ;J4  &  35  Vict.  c.  32,  s.  7. 
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In  re  there  must,  on  principles  of  common  law,  be  reasonable  notice  given  to  the 

Blues.  respondents  before  the  appellants  are  entitled  to  be  heard,  though  any 

mode  of  giving  the  information  on  which  the  respondents  could  act  may  be 
sufficient. 

A  WRIT  of  habeas  corpus  ad  sTthjiciendum  was  directed  to  the 
keeper  of  the  house  of  correction  at  Durham  to  bring  up  the  body 
of  William  Blues,  returnable  at  chambers. 

A  return  was  made  setting  out  a  conviction,  under  the  hands  and 
seals  of  John  Tosach  and  George  Potts,  justices  in  and  for  the 
'  borough  of  South  Shields  in  the  county  of  Durham,  by  which 
Blues  was,  on  Saturday  the  24th  day  of  March,  1855,  convicted 
before  the  two  justices,  under  stat.  6  Geo.  IV.  c.  129,  s.  8  (i),  of 
endeavouring  by  threats  to  force  a  workman  to  depart  from  his 
hiring,  and  was  adjudged  to  six  weeks  imprisonment  with  hard 
labour  in  the  gaol  of  Durham  ;  under  which  oonviction  Blues  was 
[  *292  ]  detained  until  March  80th,  when  he  was  enlarged  *on  recognizances. 
The  return  also  set  forth  the  following  order  of  Sessions : 

'' Durham  )  At  the  General  Sessions  of  the  peace"  &c. ''  William 
to  wit.  [  Blues  appellant,  and  John  Tosach  and  George 
Potts  Esqrs.,  justices  of  the  peace  of  the  borough  of  South  Shields, 
respondents.  Upon  hearing  the  appeal  of  William  Blues  against  a 
certain  conviction  "  (describing  it) :  ''  It  is  ordered  that  the  said 
appeal  shall  be  and  the  same  is  hereby  disallowed,  and  the  convic- 
tion confirmed  with  costs ;  and  that  the  said  William  Blues  be 
committed  to  the  custody  of  the  keeper  of  the  house  of  correction 
at  the  city  of  Durham  "  pursuant  to  the  said  conviction.  The 
return  stated  that  Blues  was  again  taken  into  custody  under  this 
order,  and  was  at  the  time  of  the  return  detained,  under  these 
authorities. 

By  the  affidavits  it  appeared  that  Blues  was  convicted  before  the 
two  justices  on  Saturday  the  24th  March.  On  Wednesday  the  28th 
March,  two  sureties  applied  to  the  county  justices  to  take  their 
recognizances  that  Blues  should  prosecute  an  appeal  with  effect. 
On  Thursday  the  29th  March,  the  two  justices  held  a  Special  Petty 
Sessions  for  the  purpose,  and  took  their  recognizances ;  and  Blues, 
having  entered  into  his  own  recognizance,  was  enlarged  on  Friday 
Both  March.  On  that  same  day  he  gave  notice  of  appeal.  On 
Thursday  the  2nd  of  April  the  Durham  Sessions  were  held.  The 
appeal  was  called  on ;  and  both  appellant  and  respondents  appeared 
by  counsel.  There  is  a  rule  of  the  Durham  Sessions  that,  "  in  all 
cases  of  appeal  not  otherwise  directed  by  law,  notice  in  writing 
(1)  See  note  (1),  ante,  p.  48^?. 
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should  be  given  to  the  respondents  by  the  appellants  on  or  before        in  re 
the  Saturday  sennight  preceding  the  Sessions."    The  respondents'         ^^^' 
counsel  called  on  the  appellant  to  *prove  a  notice  of  appeal  pur-       [  *293  ] 
suant  to  this  rule.    The  facts  being  as  above  related,  the  appellant's 
counsel  could  not  prove  a  notice,  but  contended  that  the  rule  did 
not  apply  to  a  conviction,  which  in  fact  only  took  place  on  the 
Saturday  sennight  itself;   and  also  that  the  recognizances  were 
sufficient  notice.    The  Sessions  held  that  notice  might  and  ought  to 
have  been  given  on  the  very  day  of  the  conviction ;  and  they  refused 
to  hear  the  appellant,  and  made  the  order  set  out  in  the  return. 

Erlb,  J.,  at  chambers  referred  the  matter  to  the  full  Court,  and 
in  the  meantime  enlarged  the  prisoner  on  his  recognizance  to  abide 
the  decision. 

J.  W.  Huddleston  now  moved  to  discharge  the  prisoner : 

*  *  The  return  sets  out  a  conviction  under  stat.  6  Geo.  IV.  1 29*  ] 
c.  129  (l) :  but,  the  execution  on  that  conviction  having  been  sus- 
pended, it  affords  no  ground  for  the  detention  of  the  prisoner.  And 
the  order  of  Quarter  Sessions  does  not  afford  any  ground  for  his 
detention,  as  the  Sessions  are  authorized  to  commit  only  if  "  upon 
hearing  the  said  appeal"  the  judgment  be  affirmed.  Here  the 
Sessions  refused  to  hear  the  appeal ;  and  therefore  their  order  was 
without  jurisdiction. 

(CoLBRiDOB,  J. :  If  the  Sessions  were  wrong  in  requiring  com- 
pliance with  their  rule  as  to  notice,  so  that  a  mandamus  might  go  to 
enter  continuances  and  hear  the  appeal,  it  would  seem  that  there 
has  not  been  a  hearing.  But  how  would  it  be  if  they  were  right  in 
requiring  compliance  with  their  rule  ?) 

They  were  not  right.    No  notice  is  required  by  the  Act ;  and  the 
entering  into  recognizances  is  sufficient.     ♦     *     * 

Uew  showed  cause  in  the  first  instance  :  [  295  ] 

It  is  not  disputed  that  the  recognizances  were  entered  into 
promptly  enough.  But,  though  the  entering  into  recognizances 
suspended  the  execution,  it  did  not  put  an  end  to  the  conviction. 
The  suspension  only  endures  till  the  appeal  is  dismissed ;  and  here 
it  was  dismissed.  It  is  said  that  it  was  dismissed  erroneously, 
because  the  dismissal  was  on  the  ground  of  no  notice  having  been 
given.  *  *  In  the  present  Act,  however,  the  person  convicted 
(1)  See  note  (1),  anie,  p.  485, 
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In  re  may  appeal  without  any  recognizance.  The  execution  is  not  bus- 
pended  by  the  appeal  unless  he  enter  into  recognizances ;  but  he 
may  prosecute  his  appeal  whilst  in  prison ;  and  then,  according  to 
the  argument  on  the  other  side,  appear  by  his  attorney  at  Sessions 
and  have  the  conviction  reversed  without  opposition,  unless  the 
respondents,  by  accident,  have  discovered  his  intentions  to  appeal 
[  ♦JOG  ]  in  sufficient  time  to  be  prepared  for  ♦trying  the  appeal.  It  is 
assumed  that  no  notice  of  an  appeal  is  required  unless  it  be  given 
by  statute.  That  is  a  mistake.  The  principles  of  common  law  and 
natural  justice  require  that  both  litigants  should  have  the  oppor- 
tunity to  be  prepared  for  every  trial ;  and,  applying  those  principles 
to  the  trial  of  appeals,  reasonable  notice  is  required  except  where 
some  express  enactment  supersedes  it.  *  *  In  the  present  case 
no  notice  at  all  was  given  to  the  prosecutor,  the  party  grieved, 
although  the  convicting  justices  had  knowledge  that  there  were 
recognizances. 

(Lord  Gampbbll,  Ch.  J. :  The  affidavits  show  that  the  Sessions 
did  not  proceed  on  the  absence  of  notice  to  the  prosecutor ;  they 
treat  the  two  convicting  justices  as  the  respondents,  and  decide  on 
the  ground  that  they  had  not  sufficient  notice.  Now,  if  they  were 
right  in  thinking  no  notice  given  later  than  the  Saturday  sennight 
reasonable  notice,  the  Sessions  held  on  the  2nd  April  were  not  the 
next  Sessions  after  the  conviction,  that  is,  not  the  next  Sessions  to 
which  the  person  convicted  could  practically  appeal.  On  that 
supposition  the  Sessions  ought  to  have  entered  and  respited  the 
appeal,  not  to  have  dismissed  it.) 

That  may  prevent  the  detention  of  the  prisoner  under  the  order  of 
Sessions ;  but  the  conviction  is  now  in  force.  The  execution  was  sus- 
pended pending  the  appeal,  but  revived  when  the  appeal  was  at  an  end. 

(Lord  Campbell,  Ch.  J. :  Execution  was  suspended  till  the 
[  *297  ]  *appeal  was  lawfully  terminated.  On  the  supposition  that  the 
prisoner  has  done  all  that  he  was  bound  to  do  to  prosecute  the 
appeal,  it  is  not  lawfully  terminated.  Justice  seems  to  require  that 
the  appeal  should  be  heard  on  the  merits,  and  that  the  prisoner's 
recognizances  should  be  enlarged  till  it  is  heard.) 

The  prosecutors  will  consent  to  anything  that  may  facilitate  that 
course,  if  an  undertaking  be  given  that  no  action  be  brought  in 
consequence  of  the  quashing  of  the  order  of  Sessions. 
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J.  W.  HuddleatoHj  contra  :  In  re 

Blues. 
The  prisoner  is  entitled  to  his  discharge  without  any  conditions. 

He  stands  on  his  rights,  and  gives  no  undertaking  and  no  assent. 

The  execution  was  suspended  till  the  Sessions  were  seised  of  the 

appeal.    As  soon  as  they  had  seisin  of  it  the  execution  was  gone. 

(Crompton,  J. :  I  think  the  construction  of  the  enactment  is  that 
the  execution  is  suspended  so  long  as  the  appellant  continues  to 
prosecute  his  appeal,  and  take  the  right  steps  to  have  it  heard,  and 
no  longer ;  so  that,  if  the  Sessions  were  justified  in  refusing  to  hear 
the  appeal  because  of  the  appellant's  failure  to  give  sufficient  notice, 
the  suspension  ceased  when  the  appeal  was  dismissed.) 

Cur,  adv.  vult. 

Lord  Campbell,  Ch.  J.,  on  the  ensuing  day  (June  8),  delivered 
judgment : 

It  appears  by  the  return  that  the  prisoner  is  detained  in  custody 
under  an  order  made  by  the  Court  of  *  Quarter  Sessions  on  dis-  [  *298  ] 
missing  his  appeal  against  a  conviction.  The  conviction  was  under 
stat.  6  Geo.  IV.  c.  129.  By  sect.  12  of  that  Act,  any  person  con- 
victed may  appeal ;  and,  on  entering  into  a  recognizance,  with 
sureties,  to  appear  and  prosecute  the  appeal,  he  is  entitled  to  have 
execution  upon  the  conviction  suspended.  Now  suspending  here 
must  mean  suspending  it  until  the  conviction  had  been  affirmed 
upon  hearing  the  appeal,  or  until  the  appellant  had  by  his  default 
abandoned  the  appeal.  The  conviction  in  the  present  case  never 
was  confirmed  upon  bearing;  for  the  Court  of  Quarter  Sessions 
refused  to  hear  it.  It  cannot  be  said  to  have  been  abandoned  by 
the  appellant;  for  within  a  reasonable  time  (which  is  what  is 
meant  in  the  Act  by  ''  immediately  ")  he  entered  into  the  recog- 
nizances ;  he  appeared  at  the  Quarter  Sessions  to  prosecute  his 
appeal ;  he  was  ready  to  do  so ;  and  the  Quarter  Sessions  refused 
to  hear  him,  because  he  had  not  complied  with  their  rule  requiring 
notice  in  writing  to  be  given  on  or  before  the  Saturday  sennight 
preceding  the  Sessions.  We  think  that  they  were  wrong  in  dis- 
missing the  appeal,  as  they  ought  to  have  allowed  the  appeal  to  be 
entered  and  respited,  if  they  thought  the  notice  given  was  insufficient 
for  a  trial  at  that  Sessions.  That  being  so,  they  had  no  authority 
to  order  the  appellant  to  be  committed;  and  he  is  unlawfully 
detained  under  their  order,  and  is  entitled  to  be  liberated. 

But,  though  the  Sessions  have  made  a  mistake,  justice  is  not  to 
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In  re  be  defeated.  We  shall  therefore,  on  these  aflBdavits,  order  a  man- 
damtis,  pereraptory  in  the  first  instance,  to  the  Sessions,  directing 
them  to  enter  continuances  and  to  hear  the  appeal.  If  the  prisoner 
appears  and  shows  ground  of  appeal,  the  conviction  will  be  quashed 

[  *299  ]  *and  he  will  go  free  as  he  ought  to  do ;  if  the  conviction  is 
lawful,  and  if  he  has  been  properly  convicted  and  sentenced,  he  will 
undergo  the  punishment  which  the  law  awards  against  him.  The 
recognizances,  to  appear  and  prosecute  the  appeal,  under  these 
circumstances,  remain  in  full  force ;  and  he  will  be  bound  at  the 
next  Quarter  Sessions  to  appear  and  prosecute  the  appeal.  If  he 
does  not  then  appear,  the  conviction  may  be  affirmed,  the  suspension 
on  the  execution  will  cease,  and  the  prisoner  may  be  lawfully 
detained.  We  are  not  called  upon  to  decide  what  notice  of  appeal 
is  required  under  such  circumstances :  but  we  wish  that  it  should 
not  be  supposed  that  the  Court  acquiesce  in  the  rule  said  to  be  laid 
down  by  Bayley,  J.,  in  Rex  v.  The  Justices  of  Essex  (i),  that,  if  an 
Act  of  Parliament  giving  an  appeal  against  a  conviction  does  not 
prescribe  a  notice  in  terms,  there  is  no  occasion  to  give  notice  of 
the  appeal  to  the  opposite  party.  It  will  be  found  that  Baylet,  J., 
does  not  lay  down  such  an  universal  rule.  In  the  case  in  which  he 
was  giving  his  decision  the  appeal  was  given  on  the  express  condition 
of  entering  into  a  recognizance ;  and  he  places  weight  upon  that, 
and  supposes  that,  the  Legislature  having  enacted  that  recognizances 
were  to  be  entered  into,  the  opposite  party  might  obtain  information 
respecting  the  recognizance  and  know  when  the  appeal  was  coming 
on.  But,  where  an  Act  simply  gives  a  power  of  appeal,  without 
any  condition  being  mentioned,  this  reason  does  not  apply.  For 
my  own  part,  I  am  of  opinion  that  it  is  necessary  that  notice  should 
be  given  to  the  other  party  before  the  appeal  can  be  heard.     If  he 

[  *3^  ]  gives  the  other  *8ide  information  in  any  way,  on  which  the  other 
side  may  act,  that  may  be  sufficient  notice :  but,  if  he  in  no  manner 
gives  information  to  the  opposite  side,  so  that  they  may  be  prepared 
to  oppose  his  appeal,  I  do  not  think  that  he  is  entitled  to  have  it 
heard.  According  to  the  principles  of  natural  justice  and  common 
sense,  a  person  convicted  must  not  appear  to  acquiesce  in  the  con- 
viction, and  then  reverse  it  on  appeal  behind  the  back  of  the  other 
side,  that  other  side  knowing  nothing  whatever,  and  having  no 
reason  to  suppose  that  there  would  be  any  appeal.  Therefore, 
however  it  may  be  in  such  a  case  as  Rexy.  The  Justices  of  Essex  (i), 
where  the  Act  contains  an  express  condition  upon  which  the  appeal 

(1)  4  B.  &  Aid.  276. 
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18  given,  I  am  of  opinion  that,  where  an  appeal  is  given  simply,         in  re 
there  is  an  implied  condition  that  before  the  hearing  notice  should         ^^^' 
be  given  to  the  other  party,  so  that  both  may  be  heard  and  justice 
be  done. 

Coleridge^  J. : 

I  should  not  have  said  one  word:  but,  as  my  Lord  has  used 
language  as  if  he  was  expressing  his  own  opinion  only  as  to  the 
necessity  of  notice,  I  wish  to  say  that  I  entirely  concur  in  every 
observation  he  has  made. 

Order  accordingly. 

CANNAN   V.   REYNOLDS  (1).  i855. 

(5  El.  &  Bl.  301—309 ;  S.  C.  26  L.  J.  Q.  B.  62 ;  1  Jur.N.  S.  873  ;  25  L.  T.  O.  S.  176.)       ^^^^' 

Plaintiffs  having  delivered  a  declaration  against  A.  and  B.,  and  another  T  301  ] 
against  A.  and  C,  with  particulars  of  demand  in  each,  A.  and  B.  suffered 
judgment  by  default  on  16th  January,  and  paid  the  amount  claimed  in  the 
particulars  in  that  action.  Afterwards  A.  and  C.  pleaded  to  the  action. 
Plaintiffs,  in  the  latter  part  of  April,  discovered  that  by  mistake  they  had 
included  in  the  particulars  delivered  to  A.  and  C.  items  which  ought  to  have 
been  in  the  particulars  delivered  to  A.  and  B.  On  affidavit  of  these  facts, 
and  that  A.  and  B.  were  aware  of  the  mistake,  and  allowed  judgment  to  go 
by  default  on  purpose,  the  Court  (Lord  Campbell,  Ch.  J.,  Colebidob  and 
Cbompton,  JJ.)i  in  Trinity  Term,  made  absolute  a  rule  to  set  aside  the 
judgment  signed  against  A.  and  B.,  and  amend  the  particulars  of  demand, 
on  plaintiffs  paying  all  costs  and  refunding  the  money  received.  Erle,  J., 
doubting  as  to  the  jurisdiction  to  make  such  a  rule. 

WiLLES,  in  this  Term,  obtained  a  rule  calling  on  the  defendants 
to  show  cause  why  the  judgment  signed  in  this  action  should  not 
be  set  aside,  and  the  plaintiff  be  at  liberty  to  amend  his  particulars 
of  demand,  and  proceed  in  the  action. 

From  the  affidavits  on  both  sides,  it  appeared  that  the  defendant 

Reynolds,  up  to  1st  May,  1858,  was  in  partnership  with  a  person 

of  the  name  of  Farnell,   and,  after  that  date,  with   the  other 

defendant  Service :  and  the  bankrupts  had  extensive  dealings  with 

both  firms  of  Reynolds  and  Farnell  and  Reynolds  and  Service.    The 

assignees  issued  a  writ  against  the  defendants,  who  appeared ;  and 

plaintiffs  delivered  a  declaration  with  particulars  of  demand,  dated 

2nd  December,  1854,  claiming,  as  a  balance  due  on  the  account 

between  the  defendant  and  the  bankrupts,  166Z.  12^.  4d.    They 

also  issued  a  writ  against  Reynolds  and  Farnell,  who  appeared ; 

and  the  plaintiffs  delivered  to  them  a  declaration  with  particulars 

(1)  Cited,  The  Freefiom  (1871)  L.  E.  3  A,  &  E.  495,  498,  41  L.  J.  Ad.  1,  25 
li.  T.  392. 
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Cannan  of  demand  claiming  2612.  O^.  2d.  as  the  balance  of  account  between 
Reynolds,  ^^ose  defendants  and  the  bankrupts.  The  sums  claimed,  in  each 
case,  were  the  balances  appearing  in  the  bankrupt's  books  against 
[  ♦30^  ]  the  respective  firms.  *The  defendants  in  Cannan  v.  Reynolds 
and  Service  did  not  plead  ;  and  judgment  was  signed  against  them 
for  want  of  a  plea  on  16th  January,  1855,  for  the  166Z.  12«.  4d. ; 
which  amount  with  costs  was  paid  by  them  to  the  plaintiffs.  In 
the  other  action  of  Cannan  v.  Reynolds  and  Farnell  the  defendants 
paid  into  Court,  on  18th  January,  1855,  134Z.  The  plaintiff's 
solicitor  caused  the  bankrupt's  books  to  be  examined  for  the 
purpose  of  ascertaining  what  replication  should  be  pleaded  in  this 
action ;  when  it  was  discovered  that,  by  mistake,  several  items  had 
been  debited  to  Reynolds  and  Farnell  which  ought  to  have  been 
debited  to  Reynolds  and  Service ;  so  that,  though  the  amount  claimed 
in  the  two  actions  was  correct,  it  was  improperly  divided  between 
them.  It  was  sworn  on  behalf  of  the  plaintiffs,  and  not  denied  on 
the  part  of  the  defendants,  that  when  judgment  was  allowed  to  go 
by  default  the  defendants  were  aware  of  the  mistake. 

As  soon  as  this  mistake  was  discovered,  a  summons  to  set  aside 
the  judgment  was  taken  out  on  26th  April  at  chambers,  before 
WiGHTMAN,  J.,  who,  after  repeated  adjournments  and  hearings, 
refused  to  make  any  order. 

Hannen  now  showed  cause : 

There  have  before  been  several  attempts  to  reopen  matters  finally 
settled  ;  as  in  Lord  Bagot  v.  Williaim  (1),  Marriot  v.  Hampton  (2) ; 
but  they  have  always  failed  on  the  ground  that  the  judgment  was 
conclusive.  This  is  the  first  instance  in  which  a  plaintiff  has 
attempted  to  set  aside  his  own  judgment,  when  there  has  been  no 
fraud  on  the  part  of  the  defendant. 

[  ♦303  ]  (Coleridge,  J. :  It  is  the  every  day's  *practice  at  chambers  to  set 

aside  regular  judgments  on  terms,  though  there  is  no  fraud.  Do 
you  say  that  this  practice  is  a  usurpation  ?) 

That  is  done  when  the  proceedings  are  all  in  fieri.  Here  there 
has  been  a  lapse  of  time.  There  is  no  distinction  in  this  respect 
between  a  judgment  by  default  and  a  judgment  after  verdict. 

(Crompton,  J. :  Do  not  assume  that  the  Court  could  not  set 
aside  a  judgment  after  verdict,  on  a  proper  case  being  made,  though 

(1)  27  R.  R.  340  (3  B.  &  C.  235).  (2)  4  R.  B.  439  (7  T.  R.  2( 
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there  was  no  fraud.    Mistake  is  a  ground  of  relief  in  equity  as  well      Cankan 
as  fraud.     The  Court  in  its  discretion  certainly  would  not  set   a    reykolds. 
judgment  aside  unless  the  circumstances  were  such  that  they  could 
place  the  parties  in  the  same  position  in  which  they  would  have 
been,  but  for  the  mistake ;  but  have  they  no  power  in  any  case  to 
do  so?) 

They  have  no  such  power.  At  all  events  it  has  never  been  done  ; 
MeUish  v.  Richardson  (1),  which  may  be  relied  on,  was  an  amend- 
ment, properly  so  called,  a  rectification  of  a  slip  of  the  clerk.  But 
this  was  no  clerical  error ;  the  judgment  was  signed  as  the  plaintiffs 
intended  it  to  be ;  and  what  is  now  sought  is,  not  to  amend  it,  but 
to  set  it  aside.  Emery  v.  Webster  {2)  was  not  a  case  of  setting  aside 
a  judgment. 

(Cbompton,  J. :  The  proceedings  there  were  put  upon  the  record, 
and  error  brought  in  the  Exchequer  Chamber  :  Webster  y.  Emery  (s). 
The  Court  in  error  could  inquire  only  whether  my  brother  Parke 
who  made  the  order  had  authority  to  do  so ;  and  the  decision  in 
error  was  that  he  had.) 

But  there  the  order  was  made  immediately  after  the  taking  of  the 
money  out  of  Court,  taxation,  and  payment  of  costs.  Here  it  is 
after  execution. 

(Lord  Campbell,  Ch.  J. :  What  do  *you  say  is  the  limit  to  the       [  ♦304  ] 
power  of  the  Court  to  set  aside  a  regular  judgment  on  the  ground 
of  mistake  ?    Do  you  say  that  the  Court  has  no  power  as  soon  as 
judgment  is  signed  ?    Or  what  is  the  limit  ?) 

La  Wade  v.  Simeon  (4)  Alderson,  B.  states,  as  the  limit,  that  the 
Court  may  interfere  ''  at  any  time  before  judgment  signed  and 
execution  executed." 

(Erle,  J. :  The  old  legal  fiction  was  that  the  Term  was  one  day  ; 
and  it  was  supposed  that  everything  remained  in  paper  and  was 
amendable  as  such  to  the  end  of  the  Term.  After  that  it  was  a 
recorded  judgment. 

Coleridge,  J. :  At  chambers  we  set  aside  judgments  every  day 

(1)  36  E.  E.  Ill  (7  B.  &  C.  819 ;  1  (3)  10  Ex.  901. 

CI.  &  Fin.  224),  (4)  13  M.  &  W.  647,  649. 

(2)  96  H.  E.  688  (9  Ex.  242). 
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Caknak      after  execution  executed;  and  we  never  inquire  whether  it  is  in 
Rbtoolds.     Term  or  not.) 

Willes,  in  support  of  his  rule : 

No  doubt,  whilst  this  judgment  stands  the  plaintiffs  are  barred. 
That  is  the  reason  why  they  have  occasion  to  apply  to  set  it  aside. 
The  facts  show  that  the  defendants,  knowing  perfectly  well  that  the 
plaintiffs  were  under  a  mistake,  allowed  judgment  to  go  by  default 
on  purpose ;  that  was  not  a  fraud ;  but  it  was  their  object  to  obtain 
an  unconscientious  advantage,  which  they  now  seek  to  keep :  if, 
therefore,  the  Court  has  power  they  will  amend. 

(Eble,  J.:  It  is  just;  and  it  may  be  legal:  but  I  think  it  is 
without  precedent.) 

♦  ♦  The  Common  Law  Procedure  Act,  1852, 15  &  16  Vict.  c.  76, 
8.  222,  gives  the  Court  full  authority  to  make  amendments. 

[  *306  ]  (Lord  Campbell,  Ch.  J. :  I  doubt  if  you  *can  bring  this  case 

within  that  enactment ;  for  you  ask,  not  to  amend  a  defect  or  error, 
but  to  set  aside  a  judgment  entered  up  as  you  meant  it  to  be.  If 
we  have  power  to  make  the  rule  absolute,  it  must  be  under  our 
general  jurisdiction.) 

That  jurisdiction  is,  as  has  been  pointed  out  by  some  members  of 
the  Court,  habitually  exercised ;  generally,  it  is  true,  in  favour  of 
defendants ;  but  why  should  it  not  be  done  in  favour  of  a  plaintiff  ? 

(Eble,  J. :  If  a  defendant  in  a  case  like  Marriot  v.  Hampton  (i) 
applied  to  the  Court  to  set  aside  a  judgment  founded  on  a  verdict 
on  a  plea  of  payment,  and  showed  us  the  receipt,  could  we  grant 
him  relief?    He  might  urge  every  argument  you  now  urge.) 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  this  rule  should  be  made  absolute  on  terms. 
It  cannot  be  disputed  that  it  is  in  furtherance  of  justice :  and  we 
are  all  agreed  that,  if  we  have  jurisdiction  to  make  such  an  order 
under  such  circumstances,  this  is  a  fit  case  in  which  to  exercise  it. 
I  do  not  think  that  the  Common  Law  Procedure  Act,  1852,  gives 
us  this  jurisdiction;  but  I  do  think  that  we  have  a  general 
equitable  jurisdiction  over  our  judgment.  It  is  not  disputed  that  a 
defendant  may,  after  execution  has  been  executed,  apply  to  have 
(1)  4  E.  B.  439  (7  T.  B.  269). 
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the  judgment  set  aside  on  terms  of  paying  all  costs  and  placing  the      Cannan 

plaintiff  in  the  same  situation  as  if  there  had  been  no  mistake    betnolds. 

ma^e,  and  that  orders  to  that  effect  are  constantly  made  ;  and  it  is 

not  disputed  that  in  cases  of  *fraud  the  Court  might  set  aside  any       [  *306  ] 

judgment  at  any  time.     In  equity  mistake  affords  a  ground  for 

relief  as  well  as  fraud.    It  is  suggested  that  such  a  jurisdiction  as 

this  will  be  liable  to  abuse :  but  I  do  not  feel  that  to  be  a  forcible 

argument,  as  the  discretion  of  the  Court  is  a  sufficient  guarantee 

against  abuse.    In  the  present  case  no  prejudice  can  arise  to  the 

defendant,  and  justice  will  be  done  by  making  the  rule  absolute. 

We  are  asked  what  are  the  limits  of  our  jurisdiction,  and  whether 

we  could  do  this  at  any  time.    I  answer  that  lapse  of  time  becomes 

after  a  season  a  bar,  as  soon  as  the  Court  in  its  discretion  sees  that 

it  has  been  such  as  must  work  prejudice. 

COLEBIBOB,   J.: 

The  only  question  is  whether  we  have  jurisdiction  to  make  the 
order  as  prayed ;  for,  if  we  have,  no  doubt  it  will  do  justice  to 
make  it.  What  is  sought  is  not  to  amend  any  defect  or  error  in 
the  proceedings,  so  as  to  bring  the  case  within  the  statutable 
authority  given  by  the  Common  Law  Procedure  Act,  1852,  or  the 
old  Statutes  of  Jeofails ;  but  it  is  sought  to  set  aside  a  judgment 
signed  as  the  plaintiff  intended  it  to  be  signed,  on  the  ground  that 
it  was  done  in  mistake,  in  order  that  the  plaintiff  may  not  be 
precluded  by  it.  We  are  not  to  decide  now  anything  on  the  merits, 
but  to  leave  those  to  be  decided  hereafter.  I  think  this  can  be 
done  without  any  prejudice  to  the  defendants.  No  doubt,  if  the 
merits  really  are  as  is  represented,  and  the  defendants  have  no 
other  answer,  the  result  may  be  changed ;  but  the  defendants  are 
not  prejudiced  by  being  compelled  to  do  right.  They  are  entitled 
to  be  put  in  the  same  position  as  if  the  mistake  had  not  been  made ; 
and  the  nature  of  the  case  permits  that  to  be  done.  Then  I  think 
that  the  *practice,  now  inveterate,  and  of  every  day  occurrence  at  [  *307  ] 
chambers,  of  setting  aside  judgments,  whether  regular  or  irregular, 
whether  after  execution  executed  or  before,  on  terms,  shows  that 
we  have  jurisdiction  to  do  this. 

Erle,  J. : 

I  am  not  prepared  to  dissent  from  the  judgment  of  the  rest  of  the 
Court.  I  have  a  strong  feeling  that  it  is  important  that  a  regular 
judgment  should  be  final,  and  that  the  person  who  has  obtained  it 
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Cannak      should  not  hold  it  precariously  at  the  discretion  of  the  Court.     I 

Reynolds,     think  the  jurisdiction  to  set  aside  a  judgment  has  not  hitherto  been 

carried  so  far  as  in  the  present  case ;  but  I  am  not  prepared  to  lay 

down  the  limits  of  that  jurisdiction ;  and,  not  being  so,  I  do  not 

dissent  from  the  decision  of  my  Lord  and  my  brothers. 

Crompton,  J. : 

I  think  this  case  falls  within  the  principle  on  which  we  act  every 
day  at  chambers,  when  we  set  aside  judgments,  whether  in  Term  or 
out  of  Term,  on  the  ground  of  mistake.  It  generally  happens  that 
the  judgment  is  set  aside  at  the  instance  of  the  defendant,  against 
whom  the  plaintiff  has  signed  judgment.  Here  the  plaintiffs  ask 
to  set  aside  the  judgment  signed  by  themselves,  on  the  ground  of 
their  own  mistake ;  and  they  can  obtain  it  only  on  the  terms  of 
putting  the  defendants  in  the  same  situation  as  if  the  mistake  had 
never  taken  place.  In  this  case,  on  the  plaintiffs  paying  all  the 
costs,  and  returning  the  money  paid,  the  defendants  will  be  fully 
reinstated  in  their  original  situation.  I  think  the  jurisdiction  we 
exercise  is  the  same  that  was  exercised  in  Webster  v.  Emery  (l).  In 
[  *308  ]  that  case  the  ^defendant  had  paid  money  into  Court,  and  the 
plaintiff  replied  by  taking  it  out.  The  costs  were  taxed  and  paid. 
This  was  not  in  form  a  judgment;  but  it  was  in  substance  the 
same  thing ;  it  was  a  solemn  entry  on  the  record,  terminating  the 
litigation  and,  whilst  it  stood,  estopping  the  plaintiff  from  recover- 
ing more.  There  was,  as  here,  a  mistake  on  the  plaintiff's  part ; 
on  that  ground  my  brother  Parke  ordered  the  replication  to  be  set 
asi4e  on  terms,  the  plaintiff  to  be  at  liberty  to  amend  his  declara- 
tion. The  plaintiff  did  amend  his  declaration;  and  the  whole 
proceeding  was  put  upon  the  record  and  brought  before  the 
Exchequer  Chamber  on  error.  The  Court  in  error  decided  that 
such  an  order  was  within  the  equitable  jurisdiction  of  the  Court 
over  its  records;  they  could  not  inquire  as  to  the  manner  in  which 
the  Judge  had  exercised  his  discretion. 

I  think  that,  in  the  exercise  of  this  discretion,  time  is  of  great 
importance.  I  do  not  think  either  that  a  judgment  is  final  as  soon 
as  it  is  signed,  and  execution  executed,  or  that  it  is  precarious  and 
may  be  set  aside  at  any  time.  I  think  that  the  application  must 
be  made  within  a  reasonable  time  after  the  judgment  is  acted  on ; 
and  the  only  point  on  which  I  have  had  some  doubt  in  the  present 
case  is,  whether  the  lapse  of  time  has  not  been  so  considerable 

(1)  10  Ex.  901. 
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that  it  ought  in  our  discretion  to  be  in  itself  a  bar  to  this  applioa-      Cannan 
tion,  vhich  is  not  on  the  ground  of  fraud  but  of  mistake.     Subject    Reynolds. 
to  the  effect  on  our  discretion  of  lapse  of  time,  I  do  not  see  any 
reason  why  the  same  equitable  relief  should  not  be  given  in  case 
of  mistake  as  of  fraud. 

The  rule  was  drawn  up  that,  "  upon  repayment  of  the  debt  and 
costs,  and  on  payment  of  the  costs  at  chambers,  and  of  this 
application,  to  be  respectively  taxed  by  one  ♦of  the  Masters,  the  [  *30'j  ] 
judgment  signed  herein  be  set  aside,  and  that  the  plaintiffs  be  at 
liberty  to  amend  their  particulars  of  demand;  and  it  is  further 
ordered  that  the  defendants  be  at  liberty  to  plead,  but  not  to  set  up 
the  payment  of  the  money  returned." 


SOLOMON  V.   GRAHAM.  i855. 

May  2. 
(5  El.  &  Bl.  309—328 ;  S.  0.  24  L.  J.  Q,  B.  332;  2  Jur.  N.  S.  859.)  j„He  12. 

[This  case  related  to  the  obsolete  process  of  outlawry  in  civil  proceedings, 
abolished  by  42  &  43  Vict.  c.  59,  s.  3.] 


COOKE  V.  WILDES  (I).  isbs. 

May  24. 
(5  El.  &  Bl.  328— 3-13 ;  S.  C.  3  0.  L.  E.  1090 ;  24  L.  J.  Q.  B.  367  ;  1  Jur.  N.  S.  610 ;    JL 

25  li.  T.  O.  S.  156.)  [  328  ] 

Where,  in  an  action  for  libel,  defendant  insists  that  the  publication  is 
privileged,  it  is  for  the  Judge  to  rule  whether  the  occasion  creates  a 
privilege.  If  the  occasion  creates  such  privilege,  but  there  is  evidence  of 
express  malice,  either  from  extrinsic  droumstances  or  from  the  language 
of  the  libel  itself,  the  question  of  express  malice  should  be  left  to  the  jury; 

Defendant  was  deputy  clerk  of  the  peace,  and  (under  stats.  2  &  3  WilL  lY. 
c.  45,  ss.  55,  56,  6  &  7  Vict.  c.  18,  ss.  49,  51)  submitted  to  the  Quarter 
Sessions  his  account  of  the  expenses  of  printing  the  register  of  county 
voters ;  and,  previously  to  this,  he  addressed  a  letter  to  a  finance  committee 
of  magistrates,  explaining  why  he  had  taken  away  the  contract  for  printing 
from  the  plaintiffs  (who  were  printers  whom  he  formerly  employed  for  the 
purpose),  stating  therein  that  he  thought  it  his  duty  to  report  the  circum- 
stances, "  particularly  as  the  character  and  conduct  of  the  persons  who  are 
chiefly  employed  by  the  county  as  printers  and  stationers  are  involved." 
The  letter  then  stated  circumstances  to  show  that,  as  appeared  from  a  com- 
parison with  terms  offered  by  other  printers,  plaintiffs  had  demanded  too 
high  terms  upon  grounds  not  supported  by  fact ;  and  it  concluded :  ''under 
the  circumstances  I  have  stated,  it  will  be  seen  that  I  had  no  alternative 
but  to  adopt  the  coiurse  I  have  taken,  rather  than  submit  to  what  appears 

(1)  Cited,  Lawlf»9  v.  Anglo- Egyptian  Cotton  Co.  (1869)  L.  R.  4  Q.  B.  262, 
267.  38  L.  J.  Q.  B.  129. 
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Cooke  to  have  been  an  attempt  to  extort  a  considerable  sum  from  the  county  hj 

«•  misrepresentation  " : 

Wildes.  Held,  that  the  occasion  was  privileged,  but  there  was  evidence,  from  the 

language  of  the  letter,  that  there  was  express  malice.  That  it  was  a 
question  for  the  jury,  whether  there  was  such  malice ;  and  that  the  Judge 
could  neither  nonsuit  nor  direct  a  verdict  for  the  plaintiff. 

The  declaration  stated  that,  at  the  time  &c.,  the  plaintiffs  carried 
[  •329  ]  on,  and  still  carry  on,  the  business  *of  printers,  in  copartnership, 
and  had  been  employed  by  the  clerk  of  the  peace  of  the  county  of 
Kent  to  print  the  lists  of  voters  of  the  said  county.  Yet  defendant, 
falsely  and  maliciously  composed  and  published  of  them,  and  of 
and  concerning  them  in  the  way  of  their  said  business,  a  false, 
scandalous,  malicious  and  defamatory  libel,  in  the  form  of  a  letter 
signed  by  and  in  the  name  of  the  defendant,  containing  the  false, 
scandalous,  malicious,  defamatory  and  libellous  matters  following, 
of  and  concerning  the  plaintiffs,  and  of  and  concerning  them  in  the 
way  of  their  said  business ;  that  is  to  say  : 

"  It  is,  I  think,  my  duty  to  report  to  the  finance  committee  the 
circumstances  under  which  I  have  been  induced  to  place  the  print- 
ing of  the  voters'  register  this  year  in  the  hands  of  a  London 
printer,  particularly  as  the  character  and  conduct  of  the  persons 
who  are  chiefly  employed  by  the  county  as  printers  and  stationers  " 
(meaning  the  plaintiffs)    "  are  involved.     The  register  was  first 
printed  in  1850  by  Mr.  Syckelmore,  then  a  printer  at  Maidstone, 
whose  tender  was  about  the  same  amount  as  was  made  by  Messrs. 
Shaw,  the  well  known  printers  in  Fetter  Lane ;  and  he  was  pre- 
ferred on  the  ground  of  his  residing  on  the  spot,  which  afforded  the 
readiest  means  of  examining  the  proofs,  the  contract  sum  being 
120Z.  for  16,000,  and  additions  or  deductions,  if  under  or  over,  at 
10«.  per  100  for  any  greater  or  less  number  of  names.    Mr.  Syckel- 
more printed  the  register  for  the  following  year,  when,  he  having 
left  the  town,  Mr.  Hall  purchased  his  types,  and  was  appointed  to 
undertake  the  work  on  the  same  terms.     Mr.  Hall  having  disposed 
of  his  business  to  Messrs.  Cooke  and  Austin  "  (meaning  the  plaintiffs), 
"  they  retained  the  printing  on  the  same  terms  last  year.    The 
[  *330  ]       amount  paid  *for  it  last  year  was  140Z.     Having  heard  nothing  to 
the  contrary,  I  assumed  that  the  contract  was  to  continue  for  the 
present  year :  but,  on  the  8th  of   September   last,  Mr.   Cooke  '* 
(meaning  the  plaintiff  C.  J.  Cooke  (i)  )  "  came  to  my  oflSce  about  an 
advertisement,  and  then  observed  to  my  clerk,  Mr.  Harrison,  that, 
in  consequence  of  the  increase  in  the  price  of  paper,  they  ought  to 

(1)  The  subsequent  innuendoes  identifying  this  party  are  omitted. 
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have  an  additional  allowance.    I  was  not  in  the  office  at  the  time ;       cooke 
and  Mr.  Harrison  advised  Mr.  Cooke  to  see  me  on  the  subject.    On      wildes. 
hearing  of  this  claim,  I  took  means  to  ascertain  that  the  addition 
to  the  price  of  the  paper  could  not  exceed  21.    Mr.  Harrison  saw 
Mr.  Cooke  on  several  subsequent  occasions ;  on  one  of  which  he 
said  he  had  ascertained  that,  on  account  of  the  additional  price  of 
paper,  they  were  entitled  to  an  extra  sum  of  102.    He  reminded 
Mr.  Cooke  that  I  had  not  seen  him  as  intended ;  when  he  promised 
to  do  so ;  but  he  did  not  call  again  until  the  25th  of  September. 
Mr.  Cooke  then  represented  that  he  should  have  to  pay  101.  or  121. 
more  for  paper ;  which  I  told  him  could  not  be  the  case,  and  that 
the  increase  could  not  amount  to  more  than  21.,  which  I  was  willing 
to  allow  him.    Mr.  Cooke  insisted  that  the  difference  was  at  least 
101. ,  and  said  he  would  bring  a  letter  from  a  wholesale  stationer  to 
show  that  the  fact  was  as  he  had  stated.    Mr.  Cooke  did  not  repeat 
his  visit  as  he  promised  ;  but,  on  the  2nd  of  October,  his  partner, 
Mr.  Austin  "  (meaning  the  plaintiff  Thomas  Phipps  Austin)  "  6ame 
to  me,  and  admitted  that  Mr.  Cooke  was  mistaken  about  the 
increased  price  of  paper,  which  was  trifling,  but  said  that  he  (Mr. 
Austin)  had  been  going  into  the  subject,  and  found  that  *there  was      [  *33i  ] 
a  considerable  loss  on  the  contract  in  previous  years.     That  he  had 
made  inquiries  of  several  of  the  principal  printers  in  London  as  to 
what  their  charges  would  be,  and  showed  them  a  copy  of  the 
register ;  that  Messrs,  Bogerson  and  Tuxford,  of  the  Strand,  would 
not  do  the  work  for  less  than  888Z. ;  that  Mr.  Mills  of  Crane  Court 
required  SOOZ. ;  and  that  Messrs.  Shaw  said,  as  a  favour  to  them 
(Messrs.  Austin  and  Cooke),  they  would  consent  to  print  the  register 
without  any  profit,  but  could  not  even  then  do  the  work  for  less 
than  285Z.    Mr.  Austin  "  (meaning  the  said  plaintiff)  ''  then  said 
he  was  willing  to  take  2002.  for  the  work  rather  than  give  up  the 
employment,  but  wished  an  early  decision,  as  otherwise  he  could 
not  engage  to  complete  the  printing  in  time.    Having  reason  to 
believe  that  printing  the  register  was  not  by  any  means  an  unprofit- 
able contract  on  previous  terms,  I  wrote  to  Messrs.  Shaw,  with  a 
copy  of  their  tender  in  1850,  and  inquired  whether  they  would 
undertake  the  work  on  the  same  terms,  intimating  that  any  little 
addition  on  account  of  the  increase  in  the  price  of  paper  would  not 
be  objected  to.      I  received  an  immediate  reply  that  they  were 
willing  to  do  the  work  on   terms  previously  proposed,  without 
requiring  any  addition  on  account  of  the  increased  price  of  paper. 
With  these  terms  I  closed  at  once,  and  informed  Messrs.  Cooke  &; 
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Cooke       Go."  (meaning  the  plaintififs)  "  that  I  had  made  an  arrangement  with 

Wildes.  other  parties.  The  items  of  costs  in  printing  the  register  are  so 
few  and  simple,  being  little  more  than  payment  to  the  printers  for 
their  time  and  for  paper,  that  it  does  not  appear  reasonable  to 
suppose  that  Messrs.  Cooke  &  Go."  (meaning  the  plaintiffs)  ''  could 
have  been  so  long  ignorant  of  there  being  a  loss,  had  sach,  from 

C  *332  ]  any  cause,  been  the  fact,  or  that  ^Messrs.  Hall  and  Syckelmore 
should  have  made  no  complaint,  during  the  three  previous  years,  if 
they  had  sustained  any  loss;  but  I  have  reason  to  believe  that 
there  has  been  a  very  fair  profit  on  the  contract.  Messrs.  Gooke  and 
Austin  "  (meaning  the  plaintiffs)  **  were  aware  that  no  printer  in 
Maidstone  has  at  present  a  sufficient  stock  of  type  of  the  kind  used 
in  printing  the  register  to  be  able  to  do  the  work  within  the  short 
time  allowed ;  and  it  would  seem  that  they  thought  the  work  could 
not  be  done  in  London  for  so  small  a  sum  as  2001.  It  would  cer- 
tainly be  much  more  convenient  to  myself,  and  would  save  some 
expense,  by  having  the  register  printed  in  Maidstone :  but,  under 
the  circumstances  I  have  stated,  it  will  be  seen  that  I  had  no  alter- 
native but  to  adopt  the  course  I  have  taken,  rather  than  submit  to 
what  appears  to  have  been  an  attempt  to  extort  a  considerable  sum 
from  the  county  by  misrepresentation." 

That,  whilst  they  were  and  carried  on  such  business  in  partner- 
ship, as  aforesaid,  the  defendant,  in  a  certain  discourse  which  he 
had  then  of  and  concerning  the  plaintiffs,  and  of  and  concerning 
them  in  the  way  of  their  said  business,  in  the  presence  and  hearing 
of  divers  persons,  then,  in  the  presence  and  hearing  of  the  said  per- 
sons, falsely  and  maliciously  spoke  and  published,  of  and  concerning 
the  plaintiffs,  and  of  and  concerning  them  in  the  way  of  their  said 
business,  the  false,  scandalous,  malicious  and  defamatory  words 
following,  that  is  to  say  &c.  (Here  followed  the  words  of  the 
libel  above  set  out.)  By  means  of  the  committing  of  which  said 
grievances  the  plaintiffs  have  been  and  are  greatly  prejudiced  in 
their  said  business,  and  in  their  fame  and  credit. 
Plea :  Not  guilty.    Issue  thereon. 

[  333  ]  On  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  Middlesex 

sittings  after  last  Hilary  Term,  it  appeared  that  the  plaintiffs  were 
partners  in  the  business  of  printers  at  Maidstone,  as  alleged  in  the 
declaration ;  and  that  defendant  was  deputy  clerk  of  the  peace  for 
the  county  of  Kent.  The  defendant  had  employed  the  plaintiffs  to 
print  the  register  of  county  voters  for  1858.  In  1864  he  withdrew 
the  contract  from  plaintiffs,  and  gave  it  to  Messrs.  Shaw,  printers 
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in  London.  At  the  General  Quarter  Sessions  for  the  county,  Cooke 
held  on  24th  October,  1854,  a  report  of  the  finance  committee  of  wildes. 
magistrates  was  read.  The  report  stated  that  the  committee  had 
received  a  letter  from  the  clerk  of  the  peace  concerning  the  printing 
of  the  register  of  voters  for  the  county,  and  that  that  letter  had 
better  be  submitted  to  the  Court.  This  report  was  read  to  the 
Court  by  the  defendant,  as  officer  of  the  Goui't.  The  chairman  of 
the  Quarter  Sessions  then  directed  the  defendant  to  read  the  letter 
to  the  Court,  which  the  defendant  did.  It  was  addressed  *'  To  the 
Finance  Committee,"  and  commenced, ''  My  Lords  and  Gentlemen ; " 
then  followed  the  words  set  out  in  the  declaration;  and  it  concluded 
thus :  **  I  am.  My  Lords  and  Gentlemen,  Yours,  &c.,  H.  A.  Wildes. 
October  5,  1854."  It  was  not  disputed  that  the  defendant  was  the 
author  of  this  letter,  that  he  had  sent  it  to  the  finance  committee, 
and  that  the  Messrs.  Cooke  and  Austin  mentioned  in  the  letter 
were  the  plaintiffs.  Afterwards,  and  before  the  trial,  the  plaintiffs 
circulated  among  the  magistrates  a  statement  contradicting  and 
explaining  the  allegations  in  the  letter,  and  commenting  strongly 
on  the  conduct  of  the  defendant  in  making  such  statements.  The 
defendant's  counsel  demanded  a  nonsuit,  contending  that  the 
publication  *complained  of  was  a  privileged  communication.  The  [  •334  ] 
Lord  Chief  Justice  expressed  an  opinion  that  the  occasion  was 
privileged,  but  that  the  concluding  words  were  not  within  such 
privilege :  but  he  reserved  leave  to  move  as  after  mentioned.  A 
verdict  was  given  for  the  plaintiffs. 

In  last  Easter  Term,  Sir  F.  Thesiger  obtained  a  rule  to  show 
cause  why  a  verdict  should  not  be  entered  for  the  defendant,  "  on 
the  ground  that  the  letter  of  the  defendant  declared  upon  was  a 
privileged  communication." 

In  the  same  Term  (i), 

Byles,  Serjt.,  Phinn  and  Simon  showed  cause  : 

The  occasion  was  not  such  as  to  give  to  the  publication  of  the 
libel  the  character  of  a  privileged  communication.  The  duty  of  the 
defendant  arises  under  stat.  2  &  8  Will.  IV.  c.  45,  ss.  55,  56,  and 
stat.  6  &  7  Vict.  c.  18,  ss.  49,  54.  He  is  to  cause  registers  of  the 
voters  to  be  printed  on  or  before  the  last  day  of  November ;  and  his 
expenses  are  to  be  defrayed  by  order  of  Quarter  Sessions  out  of  the 
county  rate:  and,  for  that  purpose,  he  is  to  lay  his  account  of 

(1)  Before  Lord  Campbell,  Oli.  J.,  Wightman,  Erie,  and  OromptoD,  J  J. 
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Cooke        expenses  before  the  Quarter  Sessions  held  next  after  he  has  incurred 
Wildes.      the  expenses. 

(Lord  Campbell,  Ch.  J. :  The  Sessions  clearly  have  a  controlling 
pover :  all  necessary  to  enable  them  to  exert  that  power  must  be 
privileged.) 

Such  a  document  as  this  was  not  necessary  for  that  purpose.     *     * 
[  *a35  ]       The  account  was  to  *be  given,  not  to  the  finance  committee,  but  to 
the  Quarter  Sessions. 

(Lord  Campbell,  Ch.  J.:  The  privilege  allowed  in  Toogood  v. 
Spyring  (1)  was  independent  of  statute.) 

It  is,  no  doubt,  true  that  the  performance  of  a  moral  duty,  which  is 
not  a  legal  duty,  may  raise  a  privilege.  'But,  admitting  that  here 
the  defendant  was  privileged  in  communicating  to  the  finance 
committee  the  facts  upon  which  he  had  been  induced  to  take  away 
the  contract  from  the  plaintiffs,  that  privilege  clearly  does  not 
protect  him  in  making  a  charge  of  an  attempt  at  extortion  :  [Tiison 
V.  Evans  (2),  Letvis  v.  Clement  (3),  Delegal  v.  Highley  (4)].  For 
whatever  goes  beyond  the  privilege  a  defendant  must  justify. 

(Erle,  J. :  The  principle  seems  to  be  that  defamatory  words  are 
prima  facie  malicious :  some  occasions  rebut  the  presumption  of 
malice :  those  are  called  cases  of  privileged  communication.  If  the 
words  be  more  defamatory  than  the  occasion  requires,  that  again 
raises  the  presumption  of  malice.  This  appears  from  Wright  v. 
Woodgate  (5).) 

That  is  so:  in  that  case  the  whole  is  for  the  jury :  [Woodward  v. 
Lander  (e),  *Oilpin  v.  Fowler  (7),  Tuson  v.  Evans  (2),  Wan-en  v. 
Wairen  (s)]. 

[  336  ]  Sir  F.  Thesiger  and  IT.  Rose,  contra  : 

*  *  The  general  rule,  as  to  privileged  communication  and 
express  malice,  as  has  been  shown  from  the  Bench,  is  explained  in 
Wright  v.  Woodgate  (5),  especially  in  the  judgment  of  Parke,  B. 
It  is  for  the  Judge  to  say  whether  the  occasion  privileges  the 
communication. 

(1)  40  R.  E.  523  (1  Cr.  M.  &  R.  181).  (5)  41  R.  R.  788  (2  Cr.  M.  &  R.  673). 

(2)  64  R.  R.  674  (12  Ad.  &  EL  733).  (6)  40  R.  R.  816  (6  Car.  &  P.  648). 

(3)  22  R  R.  530  (3  B.  &  Aid.  702).  (7)  96  R.  R.  876  (9  Ex.  615). 

(4)  43  R.  R.  877  (3  Ring.  N.  C.  950).  (8)  40  R.  R.  547  (I  Cr.  M.  &  R.  250). 
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(Erlb,  J. :  That  appears  from  Somerville  v.  Hawkins  (l),  which       cJooke 
made  an  alteration  in  the  law,  and  ^which  was  acted  upon  in      wi^des. 
Taylor  v.  Hawkins  (^).)  [  ♦337  ] 

Here  sects.  55,  56  of  stat.  2  &  3  Will.  IV.  c.  45,  made  it  the  duty  of 
the  defendant  to  explain  to  the  finance  committee,  who  would 
have  to  report  to  the  body  of  magistrates,  the  reason  of  his 
changing  the  printer.     Then  the  question  is,  whether  the  language 
of  the  publication  shows  express  malice.    By  the  word  "  extort "  he 
meant  merely,  as  the  context  shows,  that  it  appeared  to  him  that 
the  plaintiffs  had  required  a  higher  price  than  the  circumstances 
warranted  ;  and  this  he  was  bound  to  explain.    A  necessary  part  of 
the  explanation  was  how  the  facts  influenced  his  own  view;  in 
which  respect  the  case  differs  from  Tuso7i  v.  Evans  (3).     In  Taylor 
V.  Hawkins  (2)  Lord  Campbell,  Gh.  J.,  in  the  course  of  the  argu- 
ment, said :  '*  May  not  he  state  the  impression  on  his  own  mind  ?  " 
The  only  question  would  be  as  to  whether  the  defendant  bondjide 
believed  what  he  wrote :  Kershaw  v.  Bailey  (4),  Cockayne  v.  Hodg- 
kisson  (5).     There  would,  no  doubt,  be  malice  if  he  did  not :  but  the 
plaintiffs,  in  order  to  establish  this,  were  bound  to  show  something 
inconsistent  with  bona  fides,  not  merely  something  consistent  with 
mala  fides :  Somerville  v.  Hawkins  (1).     But,  even  if  such  was  the 
nature  of  the  imputation,  it  was  only  a  question  for  the  jury. 
Tuson  V.  Evans  (3)  cannot  be  reconciled  with   earlier  and  later 
decisions.    The  verdict  for  the  plaintiff  therefore  cannot  stand,  as 
the  Judge  took  the  case  into  his  own  hands.     He  was  justified  in 
declaring,  as  matter  of  law,  whether  the  whole  communication 
was  privileged  by  the  occasion :  but  he  could  not,  if  the  occasion 
conferred  a  privilege,  direct  as  ^matter  of  law  that  the  particular       [  ^338  ] 
sentence  showed  express  malice. 

Cur.  adv,  vulU 

Lord  Campbell,  Ch.  J.,  in  this  Term   (May  24th),  delivered  the 
judgment  of  the  Court  : 

This  was  an  action  for  a  libel,  tried  before  me  at  the  sittings 
after  last  Michaelmas  Term.    The  only  plea  was  Not  guilty. 

It  appeared  that  the  plaintiffs  carry  on  the  business  of  printers 
at  Maidstone,  and  that  the  defendant  is  deputy  clerk  of  the  peace 
for  the  county  of  Kent.   In  that  capacity,  it  was  his  duty  to  employ 

(1)  84  R.  R.  709  (10  0.  B.  683).       (4)  74  R.  R.  837  (1  Ex.  743). 

(2)  83  R.  R.  471  (16  a  B.  308).       (5)  38  R.  R.  845  (5  Car.  &  P.  543). 

(3)  64  R.  R.  674  (12  Ad.  &  El.  733). 
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Cooke  printers  to  print  the  register  of  electors  qualified  to  vote  at  the 
WiLDBs.  election  of  members  to  represent  the  county  in  Parliament,  the 
expense  of  which  is  to  be  defrayed  from  the  county  rate,  and  to  be 
allowed  by  the  justices  at  Quarter  Sessions.  The  plaintiffs  had 
been  employed  for  this  purpose  by  the  defendant  in  former  years : 
but,  in  the  year  1854,  he  had  employed  another  printer  who  had 
agreed  to  do  the  work  at  a  lower  rate  than  that  which  they  had 
required.  The  alleged  libel  was  a  letter  written  by  the  defendant 
to  the  finance  committee,  appointed  to  superintend  such  expenses. 
The  committee  annexed  the  letter  to  a  report  they  made  upon  the 
subject  to  the  Quarter  Sessions;  and,  at  the  October  Sessions,  it  was 
read  in  open  Court  by  the  defendant  as  part  of  the  report. 

The  plaintiffs'  case  being  closed,  the  defendant's  counsel  applied 
for  a  nonsuit,  on  the  ground  that  the  letter  was  a  privileged 
communication.  The  counsel  on  the  other  side  denied  that  the 
occasion  at  all  repelled  the  inference  of  malice,  as  the  finance 
[*339]  committee  had  *no  jurisdiction  on  the  subject;  and  insisted,  at 
any  rate,  that  the  defendant  had  exceeded  his  privilege  by  observa- 
tions and  comments  to  be  found  in  the  letter ;  and  that  the  only 
question  for  the  jury  was  the  amount  of  the  damages.  For  this 
2\i8on  V.  Evans  (1)  was  cited  as  an  authority  expressly  in  point. 
I  held  that  this  was  an  occasion  where  the  defendant  was  privi- 
leged to  state  facts  which  were  pertinent  to  the  matter  to  be 
investigated,  and  which  he  believed  to  be  true,  although  crimina- 
tory, and  to  make  any  observations  fairly  arising  out  of  them,  for 
the  information  and  guidance  of  the  finance  committee  and  the 
justices  at  Quarter  Sessions :  but  I  thought  that  he  had  exceeded 
his  privilege  in  the  conclusion  of  the  letter,  where  he  imputes 
improper  motives  to  the  plaintiffs  in  the  demand  which  they  made, 
and  accuses  them  of  an  "attempt  to  extort  a  considerable  sum 
from  the  county  by  misrepresentation."  I  was  not  requested  to 
leave  the  question  to  the  jury,  whether  the  alleged  excess  showed 
malice,  so  as  to  deprive  the  defendant  of  the  protection  which 
the  occasion  afforded  him :  and,  following  the  course  which  was 
approved  of  under  similar  circumstances  in  Tuson  v.  Evans  (1),  I 
left  it  to  the  jury  to  say,  without  consideration  of  privilege,  if  they 
thought  the  letter  defamatory,  what  should  be  the  amount  of  the 
damages,  reserving  leave  to  the  defendant  to  move  to  enter  a  non- 
suit if  the  Court  should  be  of  opinion  that  I  ought  to  have  non- 
suited.    The  jury  found  a  verdict  for  the  plaintiffs,  damages  50/. : 

(1)  64  E.  R.  674  (12  Ad.  &  El.  733). 
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and,   a  rule   for  entering  a  nonsuit  having   been    granted,  the       Cookb 
question  has  been  very  learnedly  argued  before  us.  vvildes. 

We  are  of  opinion  that  the  occasion  of  writing  the  letter  addressed  [  340  ] 
by  the  defendant  to  the  finance  committee  prima  facie  rebuts  the 
presumption  of  malice  arising  from  the  use  of  criminatory  matter : 
and,  if  we  had  likewise  thought  that  the  defendant  in  this  letter 
clearly  had  not  exceeded  his  privilege,  we  should  have  had  no 
difficulty  in  now  making  the  rule  absolute  for  entering  a  nonsuit. 
We  fully  adhere  to  the  doctrine,  laid  down  in  SomcniUe  v. 
Hawkins  (i)  and  Taylor  v.  Hawkins  (2),  that  it  is  matter  of  law 
for  the  Judge  to  determine  whether  the  occasion  of  writing  or 
speaking  criminatory  language,  which  would  otherwise  be  action- 
able, repels  the  inference  of  malice,  constituting  what  is  called  a 
privileged  communication :  and,  if  at  the  close  of  the  plaintiff's 
case  there  is  no  intrinsic  or  extrinsic  evidence  of  malice,  that  it 
is  the  duty  of  the  Judge  to  direct  a  nonsuit  or  a  verdict  for  the 
defendant,  without  leaving  the  question  of  malice  to  the  jury,  as  a 
different  course  would  be  contrary  to  principle,  and  would  deprive 
the  honest  transactions  of  business  and  of  social  intercourse  of  the 
protection  which  they  ought  to  enjoy. 

But,  on  perusing  this  letter,  we  can  by  no  means  take  it  upon 
ourselves  to  say  that  there  are  no  expressions  in  it  which  do  not 
exceed  the  limits  of  privilege,  and  which  may  not  be  considered 
evidence  of  malice.  The  whole  letter  certainly  refers  to  the  subject 
of  printing  the  register ;  and  no  irrelevant  calumny  is  introduced 
into  it:  but  it  contains  strictures  upon  the  motives  and  conduct  of 
the  plaintiffs,  which  the  facts  stated  may  not  warrant,  and  which 
may  be  considered  quite  unnecessary  to  vindicate  what  the  defen- 
dant had  done  about  *the  printing  of  the  register,  and  could  be  of  [  *ui  ] 
no  service  to  the  finance  committee,  or  to  the  Quarter  Sessions,  in 
auditing  the  account.  Therefore  we  cannot  make  the  rule  absolute 
to  enter  a  nonsuit. 

We  are  next  to  consider,  whether  the  rule  ought  to  be  simply 
discharged,  so  as  that  the  verdict  for  the  plaintiffs  should  stand. 
It  was  certainly  held  in  I'uson  v.  Evans  (3),  where  there  was  a 
communication  by  letter  to  which  the  occasion  afforded  privilege, 
that,  there  being  a  comment  in  excess  of  the  privilege,  the  Judge 
was  justified  in  directing  the  jury  that  it  was  a  libel,  and  leaving 
to  them  only  the  question  of  damages.     But,  upon  referring  to 

(1)  84  R  R.  709  (10  0.  B.  383).  (3)  54  R.  R.  674  (12  Ad.  &  El.  733). 

(2)  83  R.  R.  471  (16  Q.  B.  308). 
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Cooke       other  authorities,  we  are  of  opinion  that,  wherever  there  is  evidence 

Wildes,  of  malice,  either  extrinsic  or  intrinsic,  in  answer  to  the  immunity 
claimed  by  reason  of  the  occasion,  a  question  arises  which  the  jury, 
and  the  jury  alone,  ought  to  determine.  This  has  been  the 
universal  course  where  extrinsic  evidence  of  malice  has  been 
adduced.  In  the  case  most  frequently  occurring,  of  an  action  for 
defamation  on  the  occasion  of  giving  the  character  of  a  servant,  on 
evidence  being  given  of  declarations  by  the  defendant  of  spite  and 
ill  will  towards  the  plaintiff,  and  a  desire  to  injure  him,  the  jury, 
as  a  matter  of  course,  are  asked  whether  they  believe  these  declara* 
tions,  and  what  effect  is  to  be  given  to  them.  So  in  Wright  v. 
Woodgate  (i),  where  intrinsic  evidence  was  relied  upon,  the  same 
course  was  pursued ;  and  the  Court  of  Exchequer  held  that,  when 
there  are  expressions  in  the  publication  which  may  reasonably  be 

[  *d42  ]  contended  to  prove  malice,  the  plaintiff  has  a  right  to  *have  the 
whole  submitted  to  the  jury,  for  them  to  say  whether,  in  writing 
and  publishing  it,  the  defendant  was  acting  bond  fide  or  maliciously. 
"  The  Lord  Chief  Baron  left  it  to  the  jury  to  say  whether  the 
sentence  "  complained  of  as  exceeding  the  privilege  *'  was  inserted 
with  an  intention  to  prejudice  the  plaintiff,  and  as  an  imputation 
on  his  moral  character,  or  whether  it  was  written  without  any 
malice ;  in  the  latter  case  he  directed  them  to  find  for  the  defen- 
dant." The  case  being  brought  before  the  full  Court  on  a  rule 
for  a  new  trial,  the  law  was  thus  lucidly  expounded  by  Parks,  B. 
''  In  the  present  case  it  became,  in  my  opinion,  incumbent  upon 
the  plaintiff  to  show  malice  in  fact.  This  he  might  have  made  out, 
either  from  the  language  of  the  letter  itself,  or  by  extrinsic  evidence, 
as  by  proof  of  the  conduct  or  expressions  of  the  defendant,  showing 
that  he  was  actuated  by  a  motive  of  personal  ill  will.  If  Lord 
Abingbr  had  meant  to  say  that  it  was  incumbent  on  the  plaintiff  to 
make  it  out  by  extrinsic  evidence  only,  and  that  the  jury  could  not 
look  at  the  letter  at  all  for  the  purpose  of  drawing  such  a  conclusion, 
I  think  that  would  certainly  have  been  a  wrong  direction."  The 
same  doctrine  is  laid  down  by  Maulb,  J.,  in  delivering  the  judg- 
ment of  the  Exchequer  Chamber  in  Gilpin  v.  Fowler  {2).  Having 
expressed  an  opinion  that  the  occasion  did  not  make  out  a  case  of 
privileged  communication,  he  goes  on  to  say  that,  if  it  were,  there 
was  evidence  of  malice.     ^'  I  do  not  think  you  can  exclude  the 

[  *343  ]      particular  nature  of  the  libel  itself  from  the  jury  *  when  the  question 

(1)  41  E.  B.  788  (2  Cr.  M.  &  B.  573).      passage  from  the  judgment  of  Maule, 

(2)  96  11.  B.  876  (9  Ex.  615).     The      J.,  was  wad  from  23  L.  J.  Ex.  156. 
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of  malice  is  raised.     It  would  be  absurd  to  say  that  the  writing,       Cook£ 
being  a  privileged  communication,  should  not  be  seen  by  them,  but      wildbs. 
that  they  were  to  find  their  verdict  on  the  other  facts  alone.    I 
think,  therefore,  that  it  was  fitting  that  the  terms  of  this  libel  itself 
should  be  submitted  to  the  jury."     "  If  it  was  privileged,  still  there 
was  evidence  of  malice." 

These  authorities,  we  think,  outweigh  the  decision  in  Tmon  v. 
Evans  (i),  which  passed  only  on  refusing  a  rule  for  a  new  trial,  the 
defendant  s  counsel  rather  arguing  that  there  had  been  no  excess 
than  that  the  question  should  have  been  left  to  the  jury. 

This  being  the  view  of  the  law  which  upon  deliberation  we  take, 
we  cannot  allow  the  verdict  to  stand  for  the  plaintiffs  any  more 
than  enter  a  nonsuit ;  and  the  only  rule  that  we  can  pronounce, 
without  the  consent  of  both  parties,  is  that  there  be  a  new  trial. 
But,  as  the  defendant  may  be  thought  to  have  transgressed  the 
bounds  of  privilege,  and  the  plaintiffs  had  published  a  justification 
of  their  conduct  to  the  world  before  bringing  this  action,  we  would 
recommend  them  to  agree  to  a  stet  processus. 

A  stet  processus  was  entered  by  consent. 


HAREISON  V.  BUSH()J).  isss. 

(5  El.  &  Bl.  344—366 ;  S.  C.  25  L.  J.  Q.  B.  99  ;  2  Jur.  N.  S.  90 ;  25  L.  T.  0.  S.  194.)    ^''V  ^»  ^»  ^4. 

1856. 
A  communicatioii  made  bona  fide  upon  any  subject-matter  in  which  the        j^^  ^2 

party  communicating  has  an  interest,  or  in  reference  to  which  he  has  a  

duty,  is  privileged,  if  made  to  a  person  haying  a  corresponding  interest  or         [  344  ] 
duty,  although  it  contain  criminatory  matter  which,  without  this  privilege, 
would  be  slanderous  and  actionable.    And  this,  though  the  duty  be  not  a 
legal  one,  but  only  a  moral  or  social  duty  of  imperfect  obligation. 

Semble  that  this  applies  also  when  the  communication  is  made  to  a  person 
not  in  fact  haying  such  interest  or  duty,  but  who  might  reasonably  be,  and 
is,  supposed  by  the  party  making  the  communication  to  have  such  interest 
or  duty. 

Defendant  was  an  elector  of  the  borough  of  F.  in  the  county  of  S.,  and 
an  inhabitant  of  F.  He,' with  several  hundred  inhabitants  of  F.,  signed  and 
transmitted  to  the  Home  Secretary  a  memorial  complaining  of  the  conduct 
of  plaintiff,  who  was  a  justice  of  S.,  during  a  recent  election  of  a  member  of 
Parliament  for  F.  The  memorial  imputed  that  plaintiff  had  made  speeches 
inciting  to  a  breach  of  the  peace ;  and  that,  after  reading  the  Riot  Act,  he 
had  given  orders  to  a  man  to  strike  persons  in  the  streets.     It  prayed  that 

(1)  54  R.  R.  674  (12  Ad.  &  El.  733).  Loch  (1881)  7  Q.  B.  D.  619, 621,  61 L.  J. 

(2)  Cited,  Ilmwood  v.  Harrison  Q.  B.  274,  45  L.  T.  242;  Ilehditch  v. 
(1872)  L.  R.  7  C.  P.  606,  622,  41  L.  J.  Macllwaine  [1894]  2  Q.  B.  54,  63  L.  J. 
C.  P.  206,  26  L.  T.  938;  Dickeaon  v.  Q.  B.  587;  Brown  v.  Homtwi  [1901]  2 
IlUliard  (1874)  L.  R.  9  Ex.  79,  82,  43  K  B.  855,  70  L.  J.  K.  B.  902,  85  L.  T. 
L.  J.  Ex.  37,  30  L.  T.  196;   Waller  v.  160. 
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Habbison  tho  Secretary  would  cause  to  be  made  such  an  inquiry  as  he  might  think 

V*  fit  into  the  conduct  of  plaintiff ;  and  that,  on  the  allegations  being  sub- 

®^®^'  stantiated,  the  Secretary  would  feel  it  to  be  his  duty  to  recommend  to  the 

Queen  that  the  plaintiff  should  be  removed  from  the  commission  of  the  peace. 

Plaintiff  haying  sued  defendant  as  for  a  libel»  evidence  was  given,  on 
both  sides  respectively,  to  establish  and  to  negative  express  malice.  The 
jury  found  that  defendant  acted  bond  fide : 

Held,  that  defendant  was  entitled  to  the  verdict  on  the  plea  of  Not 
guilty.  For  that,  although  in  practice  the  advice  of  the  Keeper  of  the 
Great  Seal  be  generally  acted  upon  as  to  the  removal  of  justices,  the 
memorial  might  be  considered  as  addressed  to  the  Queen  through  the  Home 
Secretary,  who  might  himself  have  caused  the  inquiry  to  be  made,  have 
communicated  with  the  Keeper  of  the  Great  Seal,  and  have,  in  effect, 
recommended  the  removal  of  plaintiff. 

The  defendant  had  pleaded  Not  guilty,  and  a  justification  on  the  ground 
that  the  allegations  in  the  memorial  were  true.  The  plaintiff  gave  evidence 
to  show  express  malice  from  the  conduct  of  the  plaintiff :  he  also  called 
witnesses  to  prove  that  the  alleged  facts,  which  took  place,  if  at  all,  in  a 
town  of  which  defendant  was  on  inhabitant,  were  not  txue.  The  defendant 
called  witnesses  to  prove  that  the  facts  were  true  ;  and  some  of  these  wit- 
nesses deposed  to  facts  which  had  not  come  to  defendant's  knowledge  before 
the  publication.  The  vei^lict  was  for  the  defendant  on  the  first  issue,  on 
the  ground  of  privilege,  and  for  the  plaintiff  on  the  second  issue : 

Held,  that  defendant  was  entitled  to  the  costs  of  all  the  witnesses  so 
called  by  him,  and  the  plaintiff  was  not  entitled  to  the  costs  of  any  witness. 
For  that  the  defendant,  being  entitled  to  the  general  costs,  was  entitled  to 
the  costs  of  all  such  witnesses  as  were  not  called  exclusively  on  the  issue  on 
which  he  failed;  and  the  plaintiff  to  the  costs  only  of  such  witnesses  as 
were  called  exclusively  on  the  issue  on  which  he  succeeded :  and  that  all 
the  above  witnesses  were  material  to  the  issue  of  Not  guilty,  though  their 
evidence  was  also  material  to  the  issue  on  the  justification. 

The  first  count  charged  that  a  libel  was  published  by  the 
defendant  upon  the  plaintiff,  a  justice  of  peace  for  the  county 
of  Somerset,  acting  as  such,  of  and  concerning  him  as  and  being 
such  justice  as  aforesaid.  There  was  a  second  count,  not  material 
to  the  present  decision. 
[345]  The  defendant  pleaded  Not  guilty;  and  a  justification.    Issues 

thereon. 

The  case  was  tried  before  Growder,  J.,  at  the  last  Wiltshire 
Assizes;  when  a  verdict  was  found  for  the  plaintiff,  for  20«. 
damages,  leave  being  reserved  to  move  as  after  mentioned. 

In  last  Term,  Slade  obtained  a  rule  nisi  for  entering  a  verdict  for 
the  defendant,  "on  the  ground  that,  the  jury  having  found  that  the 
defendant  acted  bond  Jide  in  publishing  the  memorial  complained 
of,  the  said  pubUcation  was  a  privileged  communication,  and  the 
verdict  ought  to  have  been  entered  for  the  defendant.*'  In  the 
same  Term  (l), 

(1)  Before  Lord  Campbell,  Ch.  J.,  Coleridge,  Wightman,  Erie,  and 
Crompton,  J  J. 
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Kingldke,  Serjt.,  and  Phinn  showed  cause ;  and  Slade,  Collier,     Habbison 
and  F.  Edwards  were  heard  in  support  of  the  rule.  Bush. 

The  facts  of  the  case,  and  the  nature  of  the  arguments,  appear 
so  fully  in  the  judgment,  that  it  is  considered  sufficient  to  refer  to 
it.  The  following  authorities,  besides  those  noticed  in  the  judg- 
ment, were  mentioned :  Coxhead  v.  Richards  (i),  Blackhani  v.  Pugh{2), 
Sims  y.  Kinder  (s),  Braniage  v.  Pros8er{4),  Wright  v.  Woodgate(6), 
Pattison  v.  Jones  (6),  M'DougaU  v.  Claridge  (7),  Dunman  v.  Bigg  (s), 
M'Oregor  v.  Thwaites  (9),  Wennvan  v.  Ash  (lo). 

Cur,  adv.  vuLt. 

Lord  Campbell,  Ch.  J.,  in  this  Term  (May  24th),  delivered  the       ^^^^^ 
judgment  of  the  Court  : 

This  was  an  action  for  libel,  tried  before  my  brother  Crowder  at 
the  last  Salisbury  Assizes.  The  defendant  pleaded  Not  guilty,  and 
a  justification. 

It  appeared  that  Dr.  Harrison,  the  plaintiff,  before  and  at  the 
time  when  the  cause  of  action  accrued,  was  a  justice  of  peace  for 
the  county  of  Somerset,  and  was  in  the  habit  of  acting  at  Petty 
Sessions  held  in  the  borough  of  Frome.  In  the  month  of  October 
last,  there  was  a  contested  election  for  a  member  to  represent  this 
borough  in  Parliament.  During  the  election,  there  was  much 
excitement;  many  windows  were  broken  by  the  mob;  and  there 
were  dangerous  riots  in  the  streets.  The  defendant  was  an  elector 
and  an  inhabitant  of  the  borough  ;  and,  after  the  election  was  over, 
he  and  several  hundred  other  inhabitants  of  the  borough  prepared, 
signed  and  transmitted  to  Viscount  Palmerston  a  memorial  com- 
plaining of  the  conduct  of  the  plaintiff  as  a  magistrate  during  the 
election,  imputing  to  him  that  he  had  made  speeches  directly 
inciting  to  a  breach  of  the  peace ;  that,  after  reading  the  Biot  Act, 
he  had  sent  a  man  into  the  streets  armed  with  a  bludgeon,  and 
ordered  him  to  strike  any  person  he  might  meet,  indiscriminately ; 
and  that  he  had  himself  violently  struck  and  kicked  several  men 
and  women.  The  memorial  alleged  that  the  plaintiff  ought  not  to 
be  allowed  to  remain  in  Her  Majesty's  commission  of  the  peace, 
and  concluded  thus  :  '*  Your  memorialists  therefore  earnestly  pray 

(1)  69  E.  E.  630  (2  C.  B.  569).  4  B.  &  C.  247). 

(2)  69  E.  E.  656  (2  C.  B.  611).    See  (5)  41  E.  E.  788  (2  Cr.  M.  &E.  67;^). 
Qardntr  v.   Hlade,  78  R  E.  519  (13  (6)  32  E.  E.  490  (8  B.  &  0.  678). 
Q.  B.  796);    Taylor  v.  Hawhim,   83  (7)  10  E.  B.  679  (1  Camp.  267). 

E.  E.  471  (16  Q.  B.  308).  (8)  10  E.  E.  680,  n.  (1  Camp.  269,  n.). 

(3)  1  Car.  &  P.  279.  (9)  27  E.  E,  274  (3  B.  &  C.  24). 

(4)  28  E,  E.  241  (1  Car,  &  P.  475;        (10)  93  E.  E.  761  (13  0.  B.  836). 
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Habbison     that  your  Lordship  will  cause  such  an  inquiry  to  be  made  into  the 

Bush.        conduct  of  the  said  Dr.  Harrison  as  your  Lordship  may  think  fit ; 

and  that,  on  the  allegations  contained  in  the  memorial  being  duly 

[  *347  ]      substantiated  and  *verified,  your  Lordship  will  feel  it  to  be  your 

duty  to  recommend  to  Her  Majesty  that  the  said  Dr.  Harrison  be 

removed  from  the  commission  of  the  peace." 

The  memorial  being  produced,  and  evidence  given  that  it  was 
signed  by  the  defendant  and  transmitted  by  him  to  the  office  of  the 
Secretary  of  State,  the  plaintiff  appeared  as  a  witness  for  himself, 
and  denied  the  truth  of  the  criminatory  allegations  in  the  memorial. 
He  was  followed  by  other  witnesses  to  the  same  effect.    At  the 
close  of  the  plaintiff's  case,  the  defendant's  counsel  applied  for  a 
nonsuit,  which  the  learned  Judge  (we  think  very  properly)  refused 
to  direct.    Assuming  that  the  occasion  of  presenting  the  memorial 
prima  facie  repelled  the  inference  of  malice  arising  from  criminatory 
matter  which  the  memorial  contained,  that  this  comes  within  the 
category  of  privileged  communications,  and  that,  in  the  absence  of 
all  evidence  to  prove  express  malice,  the  Judge  would  have  been 
justified  in  directing  a  nonsuit,  evidence  had  been  given  that,  to  the 
knowledge  of  the  defendant,  allegations  contained  in  the  memorial 
were  false.    Here  was  evidence  of  express  malice ;  and  a  question 
of  fact  had  arisen  for  the  decision  of  the  jury,  whether  the  defen- 
dant in  presenting  the  memorial  had  acted  bond  fide  or  maliciously. 

The  trial  proceeded ;  and  a  great  number  of  witnesses  were  called 
for  the  double  purpose  of  proving  the  justification,  or  at  all  events 
of  satisfying  the  jury  that  the  defendant  had  acted  band  fide.  Some 
part  of  the  libel  was  left  uncovered  by  the  justification. 

The  learned  Judge  said  that,  on  the  authority  of  Blagg  v.  Sturt  (l), 
[  ♦348  ]  he  should  rule  that  the  memorial  to  *the  Secretary  of  State  was 
not  a  privileged  communication,  but  would  reserve  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him,  if  the  jury  found 
bona  fides.  On  this  point,  he  desired  them  to  consider  "  whether 
the  memorial  was  got  up  and  signed  by  defendant  honestly  for  the 
purpose  which  is  stated  in  it,  or  whether  the  defendant  had  any 
bye  (2)  motive  ?  If  they  found  bona  fides  or  not,  they  would  assess 
damages;  but  these  would  vary  as  they  thought  defendant  was 
actuated  more  or  less  by  any  malicious  feeling.  If  he  acted  alto- 
gether bond  fide,  damages  would  be  very  considerably  modified." 
The  jury  found  a  verdict  for  the  plaintiff,  damages  20«.,  saying: 
**  "We  consider  it  a  bond  fide  memorial." 

(1)  74  R  B.  634  (10  Q.  B.  899).  (2)  .Sic, 


VOL.  cm.]       1855.     Q.  B.     6  EL.  dc  BL.  848—349.  511 

A  rule  has  been  obtained  to  enter  a  verdict  for  the  defendant ;     habbison 
and  this,  we  think,  ought  to  be  made  absolute.  Bush. 

During  the  argument,  a  legal  canon  was  propounded  for  our 
guidance  by  the  plaintiff  *s  counsel ;  and  this  we  are  willing  to 
adopt,  as  we  think  that  it  is  supported  by  the  principles  and 
authorities  upon  which  the  doctrine  of  privileged  communications 
rests.  "  A  communication  made  bond  fide  upon  any  subject-matter 
in  which  the  party  communicating  has  an  interest,  or  in  reference 
to  which  he  has  a  duty,  is  privileged,  if  made  to  a  person  having  a 
corresponding  interest  or  duty,  although  it  contain  criminatory 
matter  which,  without  this  privilege,  would  be  slanderous  and 
actionable."  In  the  present  case,  little  need  be  said  to  show  that 
the  communicator  had  both  an  interest  and  a  duty  in  the  sub- 
ject-matter of  the  communication.  Assuming  that  Dr.  Harrison 
had  misconducted  himself  as  a  magistrate  in  the  manner  alleged, 
all  the  electors  and  inhabitants  of  Frome  had  ^suffered  a  grievance  [  *349  ] 
by  a  magistrate  having  fomented  the  riot  instead  of  quelling  it,  and 
having  endangered  instead  of  protecting  life  and  property  within 
the  borough.  They  have  an  interest  that  they  may  not  longer 
remain  subject  to  the  jurisdiction  of  a  magistrate  who  so  violates 
the  law.  Again,  if  Dr.  Harrison  had  so  misconducted  himself  as  a 
magistrate,  he  had  committed  an  offence ;  and  it  was  the  duty  of 
those  who  witnessed  it  to  try  by  all  reasonable  means  in  their 
power  that  it  should  be  inquired  into  and  punished.  ''  Duty,"  in 
the  proposed  canon,  cannot  be  confined  to  legal  duties  which  may 
be  enforced  by  indictment,  action  or  mandamus^  but  must  include 
moral  and  social  duties  of  imperfect  obligation.  One  mode  of  pro- 
ceeding for  this  offence  would  have  been  by  applying  to  us  for  a 
criminal  information,  and  seeking  to  have  the  offender  punished  by 
fine  and  imprisonment.  But  another,  which,  though  milder,  may 
be  more  effectual,  is  to  try  by  lawful  and  constitutional  means  to 
have  the  offender  removed  from  his  oflSce,  without  calling  down 
upon  him  the  sentence  of  a  criminal  Court.  In  this  land  of  law 
and  liberty,  all  who  are  aggrieved  may  seek  redress ;  and  the  alleged 
.misconduct  of  any  who  are  clothed  with  public  authority  may  be 
brought  to  the  notice  of  those  who  have  the  power  and  the  duty  to 
inquire  into  it,  and  to  take  steps  which  may  prevent  the  repetition 
of  it. 

But  it  was  hardly  contended  that  this  memorial  would  not  have 
been  a  privileged  communication  if  it  had  been  addressed  to  a 
public  functionary  possessing  the  direct  power  of    removing  a 
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habbisok  magistrate  from  the  commission  of  the  peace.  The  great  stress  of 
Bush.  the  argument  for  the  plaintiff  has  been,  that  the  defendant  and 
his  co-memorialists  mistook  their  course ;  that  they  ought  to  have 
r  *350  ]  ^addressed  the  memorial  to  the  Keeper  of  the  Great  Seal;  and  that, 
by  addressing  it,  although  with  good  faith  and  according  to  the 
advice  they  received  from  the  Under-Secretary  of  State,  to  Lord 
Palmerston,  who  could  not  proprio  vigors  dismiss  a  magistrate 
from  the  commission  of  the  peace,  they  are  liable  to  this  action, 
and  might  be  convicted  as  libellers. 

We  think  that  we  are  not  called  upon  at  present  to  decide  how 
far  an  honest  mistake  in  seeking  redress  subjects  a  person  to  civil 
or  criminal  responsibility :  and  we  give  no  opinion  on  the  question 
whether  action  or  indictment  could  be  maintained  against  indi- 
viduals living  under  the  jurisdiction  of  a  county  court  Judge  in  the 
county  palatine  of  Lancaster,  who  should  bond  Jide  present  a 
criminatory  memorial  against  him  to  the  Lord  High  Chancellor, 
praying  for  his  removal,  instead  of  presenting  it  to  the  Chancellor 
of  the  Duchy  of  Lancaster,  in  whom,  and  in  whom  alone,  the  power 
of  removing  him  is  vested  (i) ;  or  how  it  would  be  if  a  gentleman, 
asked  by  letter  for  the  character  of  a  servant,  should  bond  Jide  write 
an  answer  stating  acts  of  dishonesty  and  immorality  committed  by 
the  servant,  and  by  mistake  address  it  to  another  person  different 
from  the  inquirer,  although  of  the  same  name. 

After  great  deliberation  which  we  have  bestowed  upon  the  subject 
out  of  respect  for  the  authority  of  Blagg  v.  Sturt{^),  we  are  of 
opinion  that  the  defendant  fell  into  no  mistake  whatever  in  the 
course  which  he  adopted,  and  that,  although  he  might  have 
addressed  the  memorial  to  the  Lord  Chancellor,  in  which  case  it 
[  ♦351  ]  certainly  *would  have  been  privileged,  it  is  equally  privileged 
being  addressed  to  the  Secretary  of  State. 

The  fallacy  of  the  plaintiff's  reasoning  arises  from  the  unfounded 
assumption  that  in  point  of  law  a  justice  of  the  peace  is  appointed 
and  may  be  removed  by  the  Lord  Chancellor  under  a  power 
similar  to  that  by  which  he  appoints  and  removes  county  court 
Judges.  Legally  and  constitutionally,  a  justice  of  the  peace  is 
appointed  and  is  removed  by  the  Sovereign,  acting,  as  in  every  other 
exercise  of  the  prerogative,  by  the  advice  of  a  responsible  minister. 
Although  the  Queen's  pleasure  is  not  actually  taken  in  practice  on 
the  appointment  of  a  justice  of  the  peace,  he  is  supposed  to  be 

(1)  Stat.  9  &  10  Vict.  c.  95,  s.  18.      (18  Q.  B.  173). 
See  Ex  parte  Ramshofj,  88  R.  R.  563  (2)  74  R.  R.  5;j4  (10  Q.  B.  899), 
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appointed  by  her  as  mach  as  a  Judge  of  the  superior  Courts ;  and     Habbisok 

the  commission  of  the  peace  under  which  the  Quarter  Sessions  are       bosh. 

held  is  her  commission  as  much  as  the  commission  of  oyer  and 

tei-miner  or  other  commission  under  which  the  Judges  sit  at  the 

Assizes.     So,  if  a  mpersedeas  under  the  Great  Seal  goes  to  remove 

a  magistrate  from  the  commission  of  the  peace,  although  practically 

issued  by  the  Lobd  Chancellor  without  any  command  by  the 

Queen,  it  is  in  point  of  law  the  act  of  the  Sovereign  as  much  as 

was  the  removal  of  the  Chief  Justice  of  this  Court  in  those  times 

when  such  removals  were  among  the  usual  acts  of  Government, 

before  the  Judges  of  the  superior  Courts  were  made  irremoveable 

except  by  the  joint  address  of  the  two  Houses  of  Parliament.    If 

we  are  to  take  judicial  notice  that  the  appointment  and  removal  of 

magistrates  is  generally  left  to  the  Keeper  of  the  Great  Seal,  we 

are  bound  to  consider  that  he  is  only  a  responsible  adviser  of  the 

Crown  in  the  exercise  of  this  prerogative.     There  can  be  no  doubt 

that  a  bond  fide  petition  to  the  Queen  for  the  removal  of  a  magis'> 

trate  by  *an  aggrieved  party  living  under  his  jurisdiction  would  be       [  *d52  ] 

a  privileged  communication.    Her  Majesty  might  direct  an  inquiry 

to  be  made  into  the  conduct  of  the  magistrate ;  and,  the  allegations 

of  the  petition   being  duly  substantiated  and  verified,  the  Lord 

Chancellor,  by  her  authority,  might  issue  the  requisite  supersedeas 

under  the  Great  Seal.    This  memorial  to  the  Secretary  of  State, 

praying  him  to  inquire  and  '*  to  recommend  to  her  Majesty  that  the 

said  Dr.  Harrison  be  removed  from  the  commission  of  the  peace," 

is  substantially  equivalent  to  such  a  petition.    Her  Majesty  could 

not  personally  make  the  inquiry ;  and,  upon  a  petition  addressed  to 

her  Majesty,  she  might  direct  the  inquiry  to  be  made  by  one  of  her 

principal  Secretaries  of  State,  and  through  him  communicate  with 

the  Lord  Chancellor. 

The  office  of  Secretary  of  State  is  one  of  very  ancient  date.  He 
was  in  fact  the  King's  private  secretary  with  the  custody  of  the 
King's  signet,  and  was  the  ordinary  channel  of  communication 
between  the  Sovereign  and  the  subject.  The  duties  of  the  office 
till  the  reign  of  Henry  VHI.  were  performed  by  a  single  person. 
Thence,  till  the  reign  of  George  III.,  there  were  generally  two,  who 
each  did  all  the  duties  of  the  office  according  to  a  geographical 
division  of  the  globe.  Since  then,  till  very  lately,  there  were  three, 
having  separate  departments:  the  Home,  the  Foreign  and  the 
Colonial  And  now  a  fourth  is  added,  for  War.  They  are  all 
appointed,  as  the  single  Secretary  of  State  formerly  was,  by  mere 

B.R. — ^voL'  era.  88 
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Habribon  delivery  to  them  of  the  seals  of  office,  each  being  capable  in  point 
Bush.  ^^  ^^^  o'  performing  the  duties  of  all  the  departments,  and  the 
offices  still  being  so  much  considered  one  and  the  same  that, 
upon  a  removal  from  one  department  to  another,  a  member  of  the 
[  *363 1  House  of  Commons  does  *not  vacate  his  seat.  In  practice,  to  the 
Secretary  of  State  for  the  Home  Department  (the  office  filled  by 
Lord  Palmerston  when  the  memorial  was  presented  to  him)  belongs 
peculiarly  the  maintenance  of  the  peace  within  the  kingdom,  with 
the  superintendence  of  the  administration  of  justice  as  far  as  the 
Boyal  prerogative  is  involved  in  it.  Patents,  charters  of  incorpora- 
tion, commissions  of  inquiry,  and  commissions  of  the  peace,  pass 
through  his  hands.  It  is  his  duty  to  see  that  the  sentences  of  all 
courts  of  criminal  judicature  are  rigidly  carried  into  effect,  except 
where  mitigated  by  the  Boyal  prerogative  of  mercy;  and  it  is  chiefly 
by  his  advice  that  the  exercise  of  this  prerogative  is  guided.  Hence 
he  is  in  frequent  communication  with  the  Judges,  who  preside  in 
the  Central  Criminal  Court  and  at  the  Assizes,  and  with  magistrates 
all  over  the  kingdom.  He  is  himself  a  magistrate,  and  has  a  power 
of  commitment  to  prison  by  warrant  for  just  cause.  See  Entick  v. 
Carrington  (l).  How  can  it  be  said  that  such  a  functionary  has  not 
a  corresponding  duty,  when  a  memorial  such  as  that  which  we  are 
considering  is  presented  to  him?  We  conceive  that,  in  the  dis- 
charge of  his  duty,  he  might  have  caused  the  inquiry  prayed  for 
to  have  been  made ;  and  that,  the  allegations  being  duly  substan- 
tiated and  verified,  he  might  have  communicated  upon  the  subject 
with  the  Lord  Chancellor,  and  done  what  would  have  amounted  to 
a  recommendation  to  her  Majesty  that  the  said  Dr.  Harrison  be 
removed  from  the  commission  of  the  peace. 
Considering  this  as  virtually  a  communication  to  the  Queen 
[  *su  ]  through  her  Secretary  of  State,  it  cannot  be  *doubted  that  her 
Majesty  has  an  interest  in  the  matter ;  for  she  is  to  see  that  all 
in  authority  under  her  do  their  duty,  and  that  justice  is  duly 
administered  to  all  her  subjects.  We  therefore  come  to  the  con- 
clusion that  this  was  a  privileged  communication,  and  that  the 
verdict  ought  to  be  entered  for  the  defendant. 

In  Blagg  v.  Sturt  (2)  a  different  opinion  appears  to  have  been 
entertained;  and,  if  that  had  been  a  solemn  decision,  the  ratio 
decidendi  being  that  such  a  memorial,  bond  fide  addressed  to  the 
Secretary  of  State,  is  an  actionable  libel,  we  should  have  felt 
ourselves  bound  by  it,  and  referred  the  defendant  to  a  court  of 
(1)  2  Wils.  276.  (2)  74  B.  E.  634  (10  Q.  B.  899). 
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error  for  the  purpose  of  having  the  doctrine  reviewed,  although  Habribon 
a  distinction  might  have  been  taken  between  the  office  of  town  bubh. 
clerk  and  clerk  to  the  justices  of  a  borough,  and  the  office  of 
justice  of  the  peace  for  a  county.  But  the  substantial  difference 
between  the  two  cases  is,  that  in  Blagg  v.  Sturt  (i)  there  was 
express  malice.  The  allegations  were  proved  to  be  false  to  the 
defendant's  knowledge;  and  verbal  declarations  of  the  defendant 
were  proved,  indicating  that  he  was  actuated  by  malicious  motives. 
The  Judge,  at  the  trial,  having  left  to  the  jury,  ''whether  the 
defendant  had  sent  the  letter  merely  with  the  honest  purpose  of 
aiding  in  the  administration  of  justice,  or  from  a  malicious  motive, 
and  with  a  knowledge  that  the  charge  was  false,"  the  jury  found, 
upon  that  and  all  the  other  questions  left  to  them,  for  the  plaintiff. 
This  would  have  been  an  abundantly  sufficient  ground  for  refusing 
a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered  according 
to  the  leave  reserved.  And  this  was  assigned  as  a  ground  for 
refusing  the  rule.  The  *Coubt  likewise  said :  "  We  are  of  opinion  [  •ass  ] 
that  the  defendant  was  not  exempt  from  responsibility  for  that 
which  would  otherwise  be  a  libel,  by  reason  of  its  being  an  applica- 
tion to  a  competent  tribunal  for  redress ;  because  the  Secretary 
of  State  has  no  direct  authority  in  respect  of  the  matter  com- 
plained of,  and  was  not  a  competent  tribunal  to  receive  the 
application."  But  we  find  in  the  books  various  instances  in 
which  privilege  has  been  allowed  to  criminatory  publications, 
although  those  to  whom  they  were  addressed  had  ''no  direct 
authority  in  respect  of  the  matter  complained  of,"  and  showing 
that  this  is  not  the  proper  criterion  to  determine  whether  the 
complaint  is  made  to  a  competent  tribunal. 

In  Lake  v.  King  (2)  a  petition  presented  to  a  committee  of  the 
House  of  Commons,  containing  criminatory  matter,  was  held 
privileged,  the  committee  having  power  to  inquire,  although  no 
power  to  give  redress  to  the  petitioner.  In  Rex  v.  Bayley,  Hil. 
8  Geo.  II.  in  B.  E.  (3),  a  writing  had  been  presented  to  General 
Wills  and  the  four  principal  officers  of  the  Guards,  to  be  presented 
to  his  Majesty,  complaining  that  Captain  Carr,  the  prosecutor, 
an  officer  in  the  army,  had  fraudulently  got  possession  of  money 
,due  to  the  memorialist  from  the  Government,  and  had  refused  to 
pay  it  over  to  him.    Here  neither  General  Wills  nor  any  of  the 

(1)  74  R.  R.  634  (10  a  B.  899).  Libel  (A)  2  (referred  tomReatiy. 8taple$, 

(2)  1  Wms.  Saund.  131  b.  Andr.  228). 

(3)  6  Bac.  Abr.  197  (7th  ed.),  tit 
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Harbison     four  principal  officers  of  the  Guards,  nor  the  King  himself,  had 
Bush.       any  direct  authority  to  compel  Captain  Garr  to  pay  the  money  to 
Mr.  Bay  ley :  yet ''  the  Goubt  held  it  no  libel,  but  a  representation 
[  •366  ]      of  an  injury,  drawn  up  in  a  proper  *way  for  redress."    So,  in  the 
famous  Oreenwich  Hospital  case  (i),  Gaptain  Baillie  had  presented 
memorials,  reflecting  on  Lord  Sandwich,  to  the  directors  and  to 
the  governors  of  the  hospital,  and  to  the  Lords  of  the  Admiralty ; 
yet  this  Gourt  discharged  with  costs  the  rule  which  had  been 
obtained  against  him  for  a  criminal  information,  without  nicely 
considering  whether  he  could  fully  substantiate  all  that  he  had 
alleged,  or  what  remedy  could  be  afforded  to  him  by  those  to  whom 
he  appealed,  being  convinced  that  he  band  fide  complained  of  a 
grievance,  and  bona  fide  sought  redress.    In  these  two  cases,  had 
Gaptain  Garr  and  Lord  Sandwich  proceeded  by  action  for  a  libel, 
we  conceive  that  the  defence  would  have  been  equally  available. 
Fairman  v.  Ives  (2)  was  such  an  action.     The  defendant  had  pre- 
eented  a  petition  to  Lord  Palmerston,  then  Secretary  at  War, 
complaining  that  Gaptain   Fairman,  the   plaintiff,  an  officer   in 
the  army,  had  dishonourably  refused  to  pay  a  debt  due  to  the 
petitioner,  arising  out  of  some  bill  transactions  very  discreditable 
to  the  plaintiff,  the  petition  concluding  with  a  prayer  that  Gaptain 
Fairman  might  be  ordered  to  discharge  this  debt.    Now,  in  this 
case  it  is  clear  that  neither  the  Secretary  at  War  nor  the  King 
had  power  to  order  Gaptain  Fairman  to  pay  the  money.    Yet 
Lord  Gh.  J.  Abbott,  who  tried  the  cause,  directed  the  jury,  "  that 
if  they  thought  that  the  petition  contained  only  a  fair  and  honest 
statement  of  facts,  according  to  the  understanding  of  the  party 
who  sent  it,  they  ought,"  under  the  plea  of  Not  guilty,  "  to  find  a 
verdict  for  the  defendant."    To  this  opinion  Lord  Gh.  J.  Abbott 
[  *367  ]      adhered  *when  the  question  was  brought  before  the  Gourt  in  banc, 
saying:  ''I  think  that  it  was  a  good  answer  to  the  action,  upon 
the  plea  of  Not  guilty,  for  the  defendant  to  show  that  the  paper 
in  question  was  addressed  to  the  Secretary  at  War,  bond  fide  for 
the  purpose  of  obtaining  redress,  and  not  for  the  purpose  of 
slandering  the  plaintiff."     Holroyd,  J.  agreed  that  the  publica- 
tion was  justified  by  the  occasion,  saying :  "  Here,  the  defendant 
having  a  just  claim  against  the  plaintiff,  an  officer  in  the  army, 
and  who,  therefore,  in  some  measure,  is  subject  to  the  control  of 
the  Secretary  at  War,  applies  by  petition  to  the  latter,  in  order 
to  obtain,  through  his  interference,  the  payment  of  his  debt." 
(1)  Rex  V.  Baillie,  21  How.  St.  Tr.  1.        (2)  24  R.  E.  614  (5  B.  &  Aid.  642). 
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We  may  observe  that  a  magistrate  is  surely  as  much  under  the     Habbibon 

control  of  the  Secretary  of  State  as  an  officer  in  the  army  is  under        bush. 

the  control  of  the  Secretary  of  [l.  at]  War,  who  only  superintends 

the  financial  affairs  of  the  army.    Mr.  Justice  Holroyd  considered 

that  it  was  enough  if  the  petition  had  been  presented  bond  fide, 

"  for  the  purpose  of  obtaining  redress,"  without  considering  whether 

the  functionary  to  whom  it  was  presented  had  the  power  to  grant 

redress ;   and  he  recognised  the  case  of  Cleaver  v.  Sarraude  (1), 

which  carries  considerably  further  the  doctrine  of  the  occasion 

repelling  the  presumption  of  malice.    The  language  of  Best,  J., 

in   Fair  man  v.  Ives  (2),  is  particularly  applicable  to  the  present 

case.      ''The  circumstances    under   which   this   letter    was   sent 

rendered  it  a  privileged  communication.     It  was  an  application 

for  the  redress  of  a  grievance,  made  to  one  of  the  King's  ministers, 

who,  as  the  defendant  honestly  thought,  had  authority  to  afford 

him  redress.    And  this  may  be  done  without  hazard  of  an  action 

or  prosecution,  if  the  application  *be  made  bond  fide  with  a  view      »[  *^^^  ] 

to  obtain  redress  for  some  injury  received,  or  to  prevent  or  punish 

some  public  abuse."     "  Petitions  to  the  King  upon  matters  upon 

which  the  Crown  cannot  directly  interfere  "  "  fall  within  the  same 

rule." 

The  same  principles  may  be  educed  from  Toogood  v.  Spyring  (3), 
SomerviUe  v.  Hawkins  (4),  and  other  leading  cases  in  which  the 
doctrine  of  privileged  communication  is  discussed.  We  think  that 
these  authorities  considerably  outweigh  the  reasoning  of  the  Court 
in  Blagg  v.  Sturt  (6)  on  the  incapacity  of  the  Secretary  of  State  to 
give  redress ;  and  that,  as  the  defendant  is  found  by  the  jury  on 
reasonable  evidence  to  have  presented  the  memorial  to  the  Secre- 
tary of  State  bond  fide  for  the  purpose  of  obtaining  redress,  we 
are  bound  to  say  that  he  is  not  a  libeller,  and  to  give  judgment 

in  his  favour. 

Bide  absolute. 

Aimey,  for  the  plaintiff,  afterwards,  in  Michaelmas  Term,  1855, 
obtained  a  rule  calling  on  the  defendant  to  show  cause  why  the 
Master  should  not  be  at  liberty  to  review  his  taxation  of  costs. 

In  the  affidavit  on  which  the  rule  was  obtained  it  was  deposed 
that  the  defendant  pleaded  the  general  issue,  and  a  justification 
on  the  ground  of  the  truth  of  the  allegations  in  the  memorial. 

(1)  Cited  in  M*D<mgaJl  y.  Claridge,  (3)  40  E.  R.  623  (1  Cr.  M.  &  R  181). 
10  R.  B.  679  (1  Camp.  268),                           (4)  84  IL  R.  709  (10  0  B.  683). 

(2)  24  R.  R.  514  (5  B.  &  Aid.  642).  (5)  74  R.  R.  534  (10  Q.  B.  899). 
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Harrison  That,  at  the  trial,  plaintiff  had  in  attendance,  exclusive  of  himself » 
Bush.  thirty-eight  witnesses  :  two  to  prove  the  publication ;  the  remainder, 
with  one  or  two  exceptions,  to  prove  the  falsehood  of  the  allegations 
of  the  libel ;  and  of  this  remainder  sixteen  were  called,  and  gave 
evidence  to  that  effect.  That,  at  the  close  of  plaintiff's  case, 
r  *3fid  1  defendant  applied  for  a  nonsuit,  *on  the  ground  that  the  memorial 
was  privileged :  but  that  the  learned  Judge  refused  to  nonsuit, 
holding  the  communication  not  privileged,  but  reserving  the  point. 
That  defendant  then  called  many  witnesses  to  prove  the  truth: 
that  the  evidence  of  many  of  these  did  not  appear  to  have  been 
known  to  the  defendant  at  the  time  of  the  publication  ;  and  that 
the  Master,  on  inquiry  in  the  usual  way,  would  find  this  to  be  so. 
That  the  Judge  left  to  the  jury :  First,  whether  the  memorial  com- 
plained of  was  a  libel;  Secondly,  whether  the  justification  was 
proved  or  not;  Thirdly,  whether  the  memorial  was  signed  and 
transmitted  by  the  defendant  in  good  faith.  That  the  jury  found 
for  plaintiff  on  both  issues,  and  found  also  that  the  defendant  had 
acted  bond  fide.  That  this  Court  afterwards  ordered  a  verdict  to 
be  entered  for  the  defendant  on  the  plea  of  Not  guilty.  That  both 
parties  carried  in  their  bills  of  costs.  That  plaintiff  did  not  include 
any  costs  in  respect  of  the  witnesses  called  to  prove  the  publication, 
but  did  include  all  the  costs  occasioned  by  those  witnesses  who  had 
been  called  by  him,  or  attended  at  his  instance,  to  prove  the  false- 
hood of  the  allegations.  That  defendant's  bill  included  all  the 
witnesses  subpcBuaed  by  him.  That  the  Master,  after  the  plaintiff's 
attorney  had  contended  for  an  opposite  view,  refused  to  allow  the 
costs  of  any  of  the  plaintiff's  witnesses,  and  allowed  the  costs  of  all 
the  defendant's  witnesses  (with  the  exception  of  some  who  were 
disallowed  on  the  ground  that  the  number  in  attendance  was 
unnecessarily  large),  including  those  whose  evidence,  it  was  alleged, 
came  to  defendant's  knowledge  after  the  publication.  It  was  also 
assumed  by  the  Court,  from  the  recollection  of  the  notes  of  the 
[  *360  ]  learned  Judge,  that  the  plaintiff  had  adduced  evidence  *to  prove 
that  the  defendant  had  refused  to  meet  him  in  consultation  ;  and 
that  the  facts  had  occurred,  if  at  all,  in  the  town  of  Frome,  of  which 
the  defendant  was  an  inhabitant. 
1866.  In  the  following  Hilary  Term  (January  12th,  1856) 

Slcuie,  Collier  and  Ldish  showed  cause.     *     *     ♦ 

'  361  ]  Kinglake,  Serjt.,  Bovill  and  Arney,  contrd.     ♦     *     * 
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Lord  Campbell,  Gh.  J. :  H  abbison 


r. 


I  am  of  opinion  that  the  taxation  was  right,  and  that  this  rule  Bush. 
should  be  discharged.  The  plea  of  Not  guilty  was  successful ;  and  t  ^^^  3 
therefore  the  plaintiff  is  entitled  to  all  the  costs,  except  those  which 
were  incurred  exclusively  on  the  other  issue.  The  question  there- 
fore is,  whether,  under  the  circumstances  of  the  trial,  the  witnesses 
allowed  to  the  defendant  and  disallowed  to  the  plaintiff  were 
material  on  the  issue  of  Not  guilty.  I  am  of  opinion  that  they 
were  all  so.  The  action  was  brought  for  the  publication  of  a 
memorial  which  we  all  held  to  be  privileged  by  the  occasion,  there 
being  nothing  on  the  face  of  the  memorial  which  took  it  out  of  the 
privilege.  The  plaintiff,  therefore,  ought  to  have  been  nonsuited 
if  he  had  not  given  evidence  of  express  malice;  for  then  there 
would  have  been  nothing  for  the  jury.  The  plaintiff  did  give 
evidence  of  express  malice,  that  defendant  would  not  meet  the 
plaintiff  in  consultation;  and,  further,  what  appears  to  me  very 
material,  he  gave  evidence  to  show  that  the  facts,  which  had  taken 
place,  *if  at  all,  in  the  town  of  Frome,  of  which  the  defendant  was  [  •s^*  ] 
an  inhabitant,  had  not  really  occurred,  so  that  the  defendant  must 
have  been  cognizant  of  the  allegations  being  false.  Therefore  all 
the  evidence  given  by  the  plaintiff,  although  applicable  to  the  plea 
of  justification,  were  applicable  also  to  the  plea  of  Not  guilty ;  and 
therefore  all  the  witnesses  called  on  the  part  of  the  defendant  were 
material  to  meet  the  case  of  malice  so  set  up.  But  it  is  said  that 
some  of  the  facts  proved  by  the  witnesses  for  the  defendant  were 
not  shown  to  have  come  to  the  knowledge  of  the  defendant.  But 
they  all  were  supposed  to  have  taken  place  in  Frome ;  and  I  cannot 
say  that  any  of  this  evidence  was  not  material  to  disprove  malice, 
although  some  of  it  might  have  been  given  in  support  of  the  plea 
of  justification  which  failed. 

COLBRIDOB,  J. : 

I  am  of  the  same  opinion.  There  were  two  issues ;  that  on  Not 
guilty  was  found  for  the  defendant,  and  that  on  the  justification 
for  the  plaintiff.  The  plaintiff  should  be  allowed  for  such  witnesses 
as  were  called  exclusively  in  support  of  the  second  issue;  the 
defendant  should  be  allowed  for  all  such  witnesses  as  were  called 
upon  both  issues.  One  way  of  trying  this  question  is,  to  suppose 
the  plea  of  justification  not  on  the  record,  and  that  there  is  only 
the  plea  of  Not  guilty.  As  the  occasion  privileged  the  publication, 
the  plaintiff  had  to  give  evidence  of  express  malice.    To  do  this,  he 
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Habribok  was  entitled  to  prove  that  the  allegations  in  the  libel  were  untrue. 
Bush.  ^  ^^  ^^^  ^^J  ^^^^  ^^^  ™^^^  ^^^  ^^  ^^^  falsehood  of  the  allegations 
would  prove  express  malice.  I  agree  that  the  material  question 
was  as  to  the  state  of  the  defendant's  mind.  But  proof  of  the 
falsehood  is  one  step  towards  showing  the  state  of  mind.  I  do  not 
[  *S65  ]  *see  how  the  defendant  could  have  objected,  if  the  plaintiff  had 
said :  ''  I  will  prove  to  the  jury  that  the  allegations  are  untrue ; 
and,  though  I  cannot  prove,  by  direct  evidence,  that  the  defendant 
knew  of  the  falsehood,  I  shall  call  upon  the  jury  to  infer  that  he 
did."  How  could  such  evidence  have  been  excluded?  So  far, 
therefore,  as  regards  the  plaintiff's  witnesses,  it  appears  to  me  that 
they  were  not  called  exclusively  upon  the  second  issue.  Then  what 
was  the  defendant  entitled  to  prove  by  way  of  answer  ?  The  plain- 
tiff having  offered  evidence  of  the  falsehood,  the  defendant  was 
entitled  to  show  the  truth. 

WiGHTMAN,  J.  : 

For  the  purpose  of  this  question,  we  may  suppose  that  there  is 
only  a  plea  of  Not  guilty.  It  appears  to  me  that  the  witnesses  on 
the  part  of  both  the  plaintiff  and  defendant  might  properly  be 
considered  as  material.  Primd  facie^  the  publication  was  privileged. 
It  was  therefore  incumbent  on  the  plaintiff  to  show  that  it  was  not 
made  bondjide :  and,  for  this  purpose,  it  was  competent  to  him  to 
show  that  the  allegations  were  false  in  point  of  fact.  That  alone 
would  not  have  been  sufficient ;  but  it  would  be  a  step  towards 
showing  that  the  defendant  was  actuated  by  improper  motives. 
No  doubt  such  evidence  would  also  go  to  disproving  the  justifica- 
tion ;  still  it  would  be  evidence  on  the  plea  of  Not  guilty.  Surely 
then,  the  defendant  was  entitled  to  call  evidence  to  rebut  this; 
and  that,  not  merely  by  evidence  of  witnesses  who  had  communi- 
cated the  facts  to  him,  but  also  by  the  evidence  of  those  who  simply 
proved  the  facts. 

Crompton,  J. : 

[  •366  ]  I  am  quite  of  the  same  opinion.    The  *plaintiff  succeeds  on  one 

issue ;  the  defendant  on  the  other :  the  defendant  has  the  general 
costs ;  the  plaintiff  those  only  which  relate  exclusively  to  the  issue 
on  which  he  has  succeeded.  It  is  not  disputed  that  the  Master  has 
adopted  the  right  rule  so  far.  So  that  the  question  is.  Whether  the 
witnesses  are  material  to  the  one  issue,  or  exclusively  applicable  to 
the  other.    I  think  the  evidence  of  the  defendant  was  material  on 
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the  issue  upon  Not  guilty.    The  proof  of  the  falsehood  goes  to  the     habrison 

malice;  the  proof  of  the  truth  will  be  an  answer  to  that.    The        b^sh. 

proof  of  the  falsehood  would  go  a  great  way,  sometimes  all  the  way, 

towards  showing  malice.    For  instance,  in  an  action  brought  by  a 

servant  for  giving  him  a  bad  character,  the  proof  that  the  facts 

imputed  did  not  exist  would  go  a  great  way  towards  showing 

knowledge  of  the  falsehood  on  the  part  of  the  master.    Then  the 

defendant  has  a  right  to  be  prepared  to  answer  such  proof.    If 

that  had  been  left  unanswered,  and  it  had  been  suggested  to  the 

jury  that  there  was  malice^  because  the  charge  was  not  true,  the 

jury  might  well  have  come  to  a  conclusion  different  from  that  at 

which  they  did  arrive. 

_  RtUe  discharged. 


SIGGERS  V.  EVANS  (I).  isss. 

May  26. 
(6  El.  &  Bl.  367—383 ;  S.  C.  3  0.  L.  R  1209 ;  24  L.  J.  Q.  B.  305 ;  1  Jur.  N.  S.  861.)  _L 

H.  executed  a  deed  of  assignment  conveying  all  his  property  to  a  [  367  J 
creditor,  S.,  in  trust  for  S.  and  his  other  creditors.  H.  sent  this  deed  to 
S.,  with  whom  he  had  not  previously  communicated  on  the  subject.  S. 
received  the  deed  on  the  next  day ;  and,  on  that  day,  a  judgment  creditor 
of  H.  delivered  a  ft,  fa.  to  the  sheriff.  On  the  next  day,  S.  wrote  to  H., 
signifying  his  assent.  On  an  issue  between  S.  and  the  judgment  creditor, 
the  jury  found  that  the  deed  was  honest  and  bond  fide : 

Held,  that  S.  was  entitled  to  the  property  :  the  deed  not  being  revocable 
by  H.,  inasmuch  as  it  was  for  the  benefit,  in  part,  of  the  trustee  S. ;  and 
S.'s  assent  not  being  necessary  to  vest  the  property  in  himself,  for  the 
same  reason. 

This  was  an  issue,  directed  by  GrowdbRi  J.  in  a  cause  of  Hubbard 
V.  Evans  (the  present  defendant).  The  issue  stated :  That  plaintiff 
affirms  and  defendant  denies  "  that,  on  the  28rd  day  of  August,  a.d. 
1854,  being  the  time  of  the  delivery  to  the  sheriff  of  the  county  of 
Sussex  of  a  writ  of  execution  called  dkjieri  facias,  before  then  issued 
by  the  said  Thomas  Sutton  Evans  out  of  this  Court  upon  a  judg- 
ment in  an  action  in  which  Charles  John  Hubbard  was  the  plaintiff 
and  the  said  Thomas  Sutton  Evans  was  the  defendant,  and  directed 
to  the  sheriff,  certain  goods  and  chattels,  seized  by  the  said  sheriff 
under  colour  of  the  said  writ,  were  the  property  of  the  said  William 

(1)  Cited,  HobsonY.  TMluson  (1867)  65  L.  J.  Ch.  218,  54  L.  T.  191 ;  Lon-^ 

L.  R.  2  Q.  B.  642,  648,  36  L.  J.  Q.  B.  don  and  County  Banking  Co,  v.  London 

302,    16  L.    T.  837;   In  re  Sanders'  and  River  Plate  BanJc{imS)  21  Q,B.  I), 

Trusts  (1878)  47  L.  J.  Ch.  670 ;  Johns  535,  541 ;  57  L.  J.  Q.  B.  601  ;  MalloU 

V.  James  (1878)  8  Ch.  D.  744,  747,  47  v.   Wilson  [1903]  2    Ch.  494,  501,  72 

L.  J.  Ch.  853,  39  L.  T.  54  ;  Standing  L.  J.  Ch.  664,  89  L.  T.  522. 
V.  Bowring  (1885)  31  Oh.  D.  282.  286, 
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SiGGEBs      Siggers:  and  this  Court  is  desirous  of  ascertaining  the  truth  by 
Eviics.       ^^^  verdict  of  a  jury :  and  both  parties  pray  that  the  same  may  be 
inquired  of  by  the  country."     Venire. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  London 
sittings  after  last  Michaelmas  Term,  it  appeared  that  the  plaintiff, 
a  creditor  of  Hubbard,  claimed  under  a  deed  of  assignment  of  the 
goods  of  Hubbard,  in  trust  for  plaintiff  and  the  other  creditors  of 
Hubbard ;  and  that  the  defendant  was  an  execution  creditor  in  an 
action  brought  by  Hubbard  against  Evans,  in  which,  Hubbard 
[  •368  J  •having  failed,  Evans  had  issued  a^.  fa,  for  the  costs.  The  other 
parts  of  the  case  were  stated  as  follows  by  Lord  Campbell,  Ch.  J., 
in  delivering  the  judgment  after  mentioned. 

''  Hubbard  had  executed  the  deed  in  question  on  the  19th  day  of 
August,  1854,  and  had  left  it  in  the  hands  of  his  attorney,  stating 
that  he  would  communicate  it  to  his  creditors  himself.  On  the 
22nd  day  of  August,  he  wrote  to  the  plaintiff,  communicating  to 
him  that  he  had  executed  the  deed.  On  the  next  day,  at  one  o'clock, 
the  plaintiff,  who  resided  within  one  day's  post,  received  this  letter ; 
and  he  answered  it  announcing  his  assent,  by  the  post  of  the  24th, 
the  following  day.  In  the  mean  time,  at  four  o'clock  on  the  23rd 
(the  day  on  which  the  plaintiff  received  Hubbard's  letter),  the  writ 
of  Jieri  facias  at  the  suit  of  the  defendant  against  Hubbard  was 
delivered  to  the  sheriff.  The  jury  found  'that  the  deed  was  honest 
and  bond  fide.' "  The  Lord  Chief  Justice  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  move  as  after  mentioned.. 

In  last  Hilary  Term,  Couch  obtained  a  rule  to  show  cause  why  a 
verdict  should  not  be  entered  for  the  defendant,  "  on  the  ground  that 
the  assignment  to  the  plaintiff  was  void  as  against  the  defendant." 
In  last  Term  (i), 

O'MaUey  showed  cause : 

The  assignment  is  not  simply  a  conveyance  to  the  plaintiff  in 
trust  for  others,  but  a  conveyance  in  trust  for  himself  as  well  as 
[  *.%9  1  others,  he  being  a  creditor  of  the  party  conveying,  and  therefore  *a 
cestui  que  trust  as  well  as  a  trustee.  It  is  therefore  not  necessary 
to  consider  whether,  if  the  plaintiff  were  a  mere  trustee,  Hubbard's 
deed  would  be  a  voluntary  conveyance.  The  authorities  on  this 
point  are  collected  in  Harland  v.  Binks  (2).     There  the  deed  of 

(1)  April  25th,  1855.     Before  Lord      Lord   Campbell,   Ch.   J.,  Wightmani 
Campbell,  Ch.  J.,  Erie  and  Crompton,      Erie  and  Crompton,  JJ. 
JJ.;    and   April    26th,    1855,  before         (2)  81  E.  B.  770  (15  Q.  B.  713), 
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assignment  conveyed  to  a  trustee  not,  as  here,  himself  a  creditor :      Siogebs 
bat  it  was  held  to  be  irrevocable  because  some  of  the  creditors,  for       evInb. 
whose  benefit  it  was  made,  had  orally  expressed  themselves  to  be 
satisfied,  although  no  creditor  had  executed  the  deed.     The  party 
impugning  the  deed  in  that  case  relied  on  Gairard  v.  Lord  Lauder- 
dale (l).     *     *     Now  in  Harland  v.  Binks  (2)  the  Judges  of  this 
Court  clearly   considered   Garrard  v.  Lord  Lauderdale  (1)   to  be 
capable  of  being  supported  only  upon  the  fact  that  the  creditors 
were  in  no  way  privy  to  the  assignment.     *     *    The  assignee,       [  370  ] 
had  he  had  no  interest,  would  have  been  a  trustee  for  Hubbard, 
the  assignor ;  but  still  the  legal  property  would  have  passed.    It 
passes  here ;  but  the  trusts  are  no  longer  the  same. 

(Lord  Campbell,  Ch.  J. :  If  he  were  the  only  cestui  que  trust,  his 
assent  would  be  unnecessary :  but  is  that  so  when  the  deed  imposes 
an  onerous  trust  ?) 

A  communication  with  a  single  creditor,  such  as  the  trustee  himself 
is  in  this  instance,  is  enough  to  make  the  conveyance  valid :  then 
the  assent,  whenever  given,  relates  back  to  the  conveyance :  Dunlop 
V.  Higgins  (s). 

(Lord  Campbell,  Ch.  J. :  Suppose  the  sheriff  to  seize  before  the 
assent  is  given :  can  he  be  made  a  wrong  doer  by  relation  ?) 

That  is  not  necessarily  an  absurdity :  if  A.  distrains  *for  B.'s  benefit,  \  ♦371  ] 
and  the  property  is  afterwards  seized  by  C,  and  after  that  B. 
assents  to  A.'s  act,  C.  is  liable  to  B.  The  law  indeed  presumes 
that  the  assent  will  be  given.  In  Acton  v.  Woodgate  (4)  Leach, 
M.  B.  appears  to  think  the  communication  to  the  creditor  sufficient ; 
and  that  view  was  taken  by  Wioram,  V.-C.  in  Kirwan  v.  Daniel  (5). 

Coibch,  contra : 

The  argument  on  the  other  side  appears  to  rely  entirely  on  the 
fact  that  the  assignee  was  himself  a  creditor.  But  that  was  the 
case  in  Acton  v.  Woodgate  (4),  where,  nevertheless,  the  deed  was 
held  revocable.  *  *  It  is  essential  to  the  argument  on  the  other 
side  that  the  deed  of  assignment  should  be,  not  only  unrevoked, 
but  such  as  cannot  *be  revoked.  [  •372  | 

(1)  30  R.  R  105  (3  Sim.  1).  (4)  39  R.  R.  251  (2  My.  &  K  492). 

(2)  81  R.  R.  770  (15  Q.  B.  713).       (5)  71  R.  R.  202,  207  (5  Hare,  493, 

(3)  73  R.  R.  98  (1  H.  L.  .0.  381).     500). 
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SiGGEBs  (LoBD  Gampbbll,  Gh.  J. :  Such  as  cannot  be  revoked  without  the 

Evans.       assent  of  the  assignees.) 

It  must  be  absolute,  so  that  the  trustee  has  not  the  power  of  casting 
off  his  duty  to  the  creditors,  else  it  is  not  good  against  an  execution 
creditor. 

(Lord  Campbell,  Gh.  J. :  It  may  well  be  revocable,  as  far  as  his 
own  interest  is  concerned,  by  his  consent,  and  by  the  consent  of 
the  other  creditors  if  there  be  any.) 

There  must  be,  not  only  bona  fides^  but  a  good  consideration :  else 
the  deed  is  voluntary  and  invalid  against  an  execution  creditor.  The 
important  point  of  time  is  that  of  the  delivery  of  the  writ  to  the 
sheriff:  if,  at  that  time,  the  assignee  was  not  absolutely  bound  to 
accept  the  assignment,  it  was  then  revocable,  and  the  right  of  the 
execution  creditor  must  prevail.  Nothing  is  sufficient  to  make  a 
consideration  except  such  an  assent  by  a  creditor  as  would  make  it 
compulsory  on  him  to  adopt  the  arrangement. 

(Grompton,  J. :  Do  not  you  put  that  too  largely  ?  Is  not  the 
principle  this :  that,  as  long  as  the  assignee  is  a  mere  mandatory 
of  the  assignor,  the  assignor  may  revoke  ?) 

Siggers,  at  the  time  of  the  delivery  of  the  writ,  had  not  become 
more  than  a  mere  mandatory. 

(Erle,  J. :  It  may  happen  that  the  sheriff  seizes  for  the  purpose 
of  levying  a  sum  less  than  the  value  of  the  goods  seized,  they  being 
mortgaged  under  a  bill  of  sale  to  secure  a  debt  also  below  their 
value :  yet  there  the  mortgagee  keeps  all. 

Lord  Gampbbll,  Gh.  J. :  And  that,  though  the  bill  of  sale  was  given 
for  the  express  purpose  of  defeating  the  execution.) 

This  is  the  case  of  an  assignee,  not  of  a  mortgagee :  the  mortgagee 
gets  only  the  amount  of  his  debt ;  the  assignee  gets  all  that  is 
as 


(Erlb,  J. :  The  assignor  is  entitled  to  the  surplus :  but  I  do  not 
r  *373  ]      believe  that  an  execution  creditor  ever  gets  *that  surplus.) 

The  necessity  of  the  acquiescence  of  creditors  is  thus  put  by 
SuoDEN,  L.  G.  in  Field  v.  Lord  Doruyughmoi'e  (1) .   "  It  is  not  absolutely 

(1)  68  R.  E.  253  (1  Dr.  &  War.  227). 
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necessary  that  the  creditor  should  execute  the  deed ;  if  he  had      Si(}gebs 
assented  to  it,  if  he  had  acquiesced  in  it,  or  acted  under  its  pro-       evans. 
visions,  and  complied  with  its  terms,  and  the  other  side  expressed 
no  dissatisfaction,  the  settled  law  of  the  Court  is,  that  he  is  entitled 
to  its  benefits." 

(Lord  Gampbbll,  Gh.  J. :  That  would  be  applicable  here,  if  Siggers 
were  not  a  creditor;  and  that  would  agree  with  our  view  in 
Harlandy.  Binks  (i).  But  here  we  have  a  power  coupled  with  an 
interest.) 

There  must  be  a  binding  engagement  between  the  trustee  and  the 
cestui  que  trust. 

(LoBD  Campbell,  Ch.  J. :  That  is  necessary  in  order  to  make 
available  the  interest  of  a  creditor  who  is  not  a  trustee.)     ♦    *    * 

Hubbard  clearly  did  not  mean  to  part  *with  his  property  till  he      [  •^Ti  ] 
obtained  the  assent  of  Siggers.    It  is  suggested  that  the  assent  is 
to  be  presumed,  because  the  assignment  is  for  the  benefit  of  the 
party ;  but  that  fact  does  not  appear ;  a  burthen  is  imposed  on  him. 

(LoBD  Campbell,  Ch.  J. :  Of  paying  himself.) 

Of  paying  himself  a  part,  and  the  rest  proportionably  to  the  other 
creditors.  There  might  have  been  property  enough  to  satisfy  the 
execution  creditor  and  Siggers  in  full,  but  no  more. 

(Cbompton,  J. :  In  all  the  cases  it  is  taken  for  granted  that  the 
assent  of  any  creditor  is  enough,  without  that  of  the  trustee :  Equity 
will  find  a  trustee.) 

That  shows  that  there  must  be  an  assent  in  the  character  of 
creditor ;  here  there  was  no  such  assent  before  the  delivery  of  the 
writ. 

(Erle,  J.:  ''Assent"  is  an  ambiguous  word:  it  may  mean  an 
external  act  or  a  resolution  of  the  mind.) 

There  must  be  an  act  of  assent ;  something  on  which  a  court  of 
equity  can  lay  hold,  to  compel  the  assignee  to  act.  *  *  It  is 
contended  that  the  notification  of  the  assent  would  relate  back  to 
the  time  of  the  assignment :  but  it  relates  back  only  to  the  time  of 
(1)  81  E.  E.  770  (15  Q.  B.  713). 
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SioQBBs      assent:  Adams  v.  LindseU  (i).     There  can  be  no  relation  such  as  to 
Evans.       prejudice  interests  which  have  existed  in  the  meantime. 

(Erlb,  J.  referred  to  Owen  v.  Body  (2).) 

Cur.  adv.  vuU. 

[  375  ]       LoBD  Campbbll,  Ch.  J.,  in  this  Term   (May  26),  delivered  the 
judgment  of  the  Court  : 

This  was  an  issue  in  an  interpleader  case,  between  the  plaintiff, 
claiming  under  a  deed  of  assignment  of  the  goods  of  one  Hubbard 
in  trust  for  himself  and  the  other  creditors  of  Hubbard,  and  the 
defendant,  the  execution  creditor  in  an  action  against  Hubbard. 

It  appeared,  at  the  trial,  that  &c.  (his  Lordship  here  stated  the 
facts  as  ante,  p.  622).  And,  a  verdict  having  passed  by  the  direction 
of  the  Judge  for  the  plaintiff,  a  rule  was  obtained  to  enter  a  nonsuit 
pursuant  to  leave  reserved  at  the  trial. 

The  point  to  be  decided  being,  whether  the  title  to  the  goods  had 
passed  to  the  plaintiff  under  the  deed  before  the  delivery  of  the 
writ  to  the  sheriff,  two  questions  arose,  which  it  is  important  to 
keep  distinct :  First,  whether,  under  the  circumstances,  the  deed 
remained  a  voluntary  conveyance,  revocable  by  the  assignor  with- 
out any  trust  having  been  created,  according  to  the  doctrine  in 
Garrard  v.  Lord  Lauderdale  (3)  and  Acton  v.  Woodgate  (4)>  recognised 
as  law  in  Smith  v.  Keating  (6)  and  Harland  v.  Binks  (6) ;  and, 
secondly,  supposing  the  deed  not  voluntary  as  being  revocable 
within  those  decisions,  whether  the  title  vested  in  the  assignee 
under  the  deed  before  any  actual  assent  expressd  by  him  to  take 
the  goods  and  accept  the  duty  of  the  trust. 
[  •376  ]  On  the  first  question,  the  doctrine  by  which  it  is  *sought  to  avoid 

the  deed  is,  that,  where  a  man  makes  a  conveyance  of  his  property 
to  trustees  in  favour  of  his  creditors  of  his  own  accord  without  a 
previous  bargain  and  without  communication  to  them,  the  deed  is 
revocable  and  void  as  against  creditors,  as  a  voluntary  conveyance ; 
and,  therefore,  although  the  trustees  may  assent  to  it,  yet  it  has  no 
operation  to  pass  the  property  as  against  an  execution  until  a  trust 
has  been  created  in  favour  of  the  creditors  under  the  deed.  The 
courts  of  equity  have  held,  and  courts  of  law  appear  to  have  followed 
their  holding,  that  the  trustees  in  such  cases  are  mere  manda- 
tories, in  whose  hands  property  has  been  placed  for  the  purpose  of 

(1)  19  R  R.  415  (1  B.  &  Aid.  681).     (4)  39  R.  R.  251  (2  My.  &  K.  492). 

(2)  6  Ad.  &  El.  28.  (5)  6  0.  B.  136. 

(3)  30  R.  R.  105  (3  Sim.  1).  (6)  81  R.  R.  770  (15  Q.  B.  713). 
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distribution  amongst  the  particular  persons  named  in  the  deed.  Siooebs 
And  the  well  known  principle  has  been  adopted,  that  a  party  placing  evIns. 
money  in  the  hands  of  a  third  person  for  distribution  amongst 
creditors  or  others  has  a  right  to  countermand  and  revoke  the 
destination  of  the  funds,  as  being  merely  in  the  hands  of  his  agent 
or  mandatory,  until  some  right  has  been  created  in  the  parties  who 
were  to  benefit  by  the  distribution. 

The  authorities  will  be  found  clear  and  decisive  as  to  the  prin- 
ciples on  which  the  rule  is  supposed  to  be  founded,  and  as  to  the  deed 
ceasing  to  be  voluntary  and  revocable  within  the  rule  when  the 
trust  is  created:  but  some  difference  of  opinion  appears  to  have 
existed  as  to  whether  an  actual  expression  of  assent  to  the  deed 
on  the  part  of  some  one  or  more  of  the  creditors  is  or  is  not 
necessary. 

The  argument  on  the  part  of  the  defendant  rested  on  the  proposi- 
tion that  the  deed  remains  revocable  and  voluntary  until  an  actual 
assent  to  the  deed  on  the  part  of  some  one  or  more  of  the  creditors 
is  given :  and  it  was  contended  *that  an  implied  assent  would  not  [  *377  ] 
be  sufficient.  The  authority  relied  upon  for  this  position  is  the 
opinion  said  to  have  been  expressed  by  Yice-Ghancellor  Shadwell 
in  Garrard  v.  Lord  Lauderdale  (1),  that  a  communication  would  not 
be  sufficient  without  an  assent.  This,  however,  was  a  mere  dictum 
of  that  learned  Judge,  and  was  not  necessary  for  the  decision  of  the 
case :  and  it  will  be  found  that  Sir  John  Leach,  when  Master  of 
the  Bolls,  in  Acton  v.  Woodgate  (2),  and  Yice-Ghanoellor  Sir  James 
WiGRAM,  in  the  late  case  of  Kirwan  v.  Daniel  (s),  appear  to  have 
entertained  a  contrary  opinion.  Wiohtman,  J.,  in  the  last  case  on 
this  subject,  Harland  v.  Binks  (4),  founded  his  judgment  on  its  not 
being  necessary  that  the  creditor  in  such  case  should  have  irre- 
vocably bound  himself  to  come  in  under  the  deed,  and  appears  to 
have  thought,  in  conformity  with  what  was  thrown  out  by  Sir  John 
Leach  and  Sir  James  Wiqram,  that  a  communication  of  the  trust, 
by  reason  of  which  the  creditor  may  not  have  pursued  his  remedy, 
or  his  position  may  have  been  altered,  was  sufficient  to  make  the 
deed  no  longer  revocable.  On  these  authorities,  we  should  have 
entertained  great  doubt  whether  the  deed  might  not  be  considered 
as  free  from  the  objection  of  its  being  revocable  and  void  against 
creditors,-under  Lord  Eldon's  rule,  even  if  the  present  had  been 
the  case  of  a  creditor  to  whom  the  trustee  under  the  deed  had  given 

(1)  30  R.  R.  105  (3  Sim.  1).  (3)  71  E.  E.  207  (6  Hare,  500). 

(2)  39  R  E.  251  (2  My.  &  K.  492).     (4)  81  E.  E  774  (15  Q.  13.  721). 
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SiGGERs      notice.    But  we  do  not  consider  it  necessary,  for  the  purpose  of  the 

Evans.  present  case,  to  decide  whether  there  must  be  an  actual  assent,  or 
whether  the  communication  to  the  creditor  is  not  sufficient, 
inasmuch  as  we  think  that  the  doctrine  of  the  deed  being  considered 

[  *378  ]  a  *mere  power  in  the  hands  of  a  mandatory  or  agent,  revocable 
until  the  deed  is  communicated  by  the  agent  or  assented  to  by  the 
creditor,  does  not  apply  to  a  case  where  the  deed  is  made  to  one  who 
has  a  beneficial  interest  under  it.  Such  a  person  cannot  be  con- 
sidered as  a  mere  mandatory  within  the  rule  as  to  revocation  as  laid 
down  by  Lord  Eldon  in  WaUwyn  v.  CoutU  (l),  and  referred  to  by 
Sir  L.  Shadwbll  in  Oarrard  v.  Lord  Lauderdale  (2)  as  the  founda- 
tion of  his  decision.  That  rule  is  that,  where  a  person  does, 
without  the  privity  of  any  one,  without  receiving  consideration,  and 
without  notice  to  any  creditor,  himself  make  a  disposition,  as 
between  himself  and  trustees,  for  the  payment  of  his  debts,  he  is 
merely  directing  the  mode  in  which  his  own  property  shall  be 
applied  for  his  own  benefit,  and  that  the  general  creditors,  or  the 
creditors  named  in  the  schedule,  are  merely  persons  named  there 
for  the  purpose  of  showing  how  the  trust  property  under  the  volun- 
tary deed  shall  be  applied  for  the  benefit  of  the  volunteers.  Sir  John 
Leaoh  speaks  of  the  rule  as  showing  that,  where  the  conveyance  is 
not  communicated  to  the  creditors,  and  they  are  not  in  any  way 
privy  to  the  conveyance,  it  has  merely  the  same  effect  as  if  the 
debtor  had  delivered  money  to  an  agent  to  pay  his  creditors,  in 
which  case  he  might,  before  payment  or  communication  by  the 
agent  to  the  creditors,  have  recalled  the  money  so  delivered.  And 
the  Judges  of  this  Court,  in  Harland  v.  Binks  (3),  treat  the  rule  as 
depending  on  the  principle  of  the  right  of  the  assignor  to  revoke 

[  *379  ]  whilst  the  money  is  in  the  hands  of  an  agent,  according  *to  the  case 
of  Williams  v.  Everett  (4)  and  other  cases  of  the  same  description. 
It  is  too  late  now  to  consider  how  far  the  principle  of  the  right  to 
revoke  the  authority  of  an  agent  was  properly  applicable  at  law  to 
a  case  where  a  legal  interest  was  intended  to  pass  under  the  deed. 
In  equity,  where  the  real  intention  of  the  transaction  is  looked  at> 
it  has  long  been  established  that,  the  object  being  that  the  party 
shall  distribute  as  agent,  the  principal  may  revoke  till  the  agent  has 
bound  himself  to  the  creditor :  and  courts  of  law  have  followed  the 
decisions  of  the  courts  of  equity  in  this  respect. 
We  do  not  think,  however,  that  we  ought  to  extend  this  principle 

(1)  17  R.  B.  173  (3  Mer.  707).        (3)  81  E.  B.  770  (16  a  B.  713). 

(2)  30  B.  B.  105  (3  Sim.  1).  (4)  13  B.  B  315  (14  Eaat,  682). 
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by  applying  it  to  a  case  where  the  party  taking  the  legal  interest  Sigoebs 
under  the  deed  had  also  a  beneficial  interest.  In  such  a  case,  it  evL^s. 
seems  impossible  to  treat  him  as  a  mere  mandatory.  No  assent 
of  any  third  party  as  creditor  to  come  in  under  the  deed  can  be 
necessary  to  perfect  his  title ;  and  he  seems  to  have  a  right  to  claim 
directly  under  the  deed  as  a  party  taking  a  legal  and  equitable 
interest,  and  not  as  a  mere  mandatory  who  must  obey  the  directions 
and  is  subject  to  the  revocation  of  the  orders  of  his  principal.  It 
was  said,  indeed,  that  in  Acton  v.  Woodgate{i)  the  trustees  were 
creditors :  but  in  that  case  they  did  not  choose  to  claim  under  the 
first  deed;  and  they  may  be  considered  as  renouncing  any  title 
under  it,  which  they  had  a  clear  right  to  do.  And  the  creditors 
who  were  held  not  to  be  necessary  parties  had  refused  to  come  in 
under  that  deed.  The  point  as  to  the  trustees  being  creditors  was 
not  taken  in  that  case ;  and  there  was  enough  to  decide  the  case  in 
favour  of  the  trustees  claiming  under  the  ♦second  deed,  without  [  '380  ] 
reference  to  the  question  we  are  now  considering. 

We  think  that  we  cannot  hold  that  this  deed,  which  is  made  to  a 
creditor  as  trustee  for  himself  and  others,  could  be  revoked  by  the 
assignor  after  it  was  communicated  to  the  assignee,  or  that  it  was  a 
void  deed  within  the  rule  referred  to. 

It  remains  to  consider,  whether,  without  reference  to  the  point 
above  disposed  of,  the  deed  required  the  assent  of  the  trustees 
before  the  delivery  of  the  writ  to  the  sheriff,  to  give  it  effect  as 
against  the  execution  of  the  defendant. 

It  was  admitted  that  the  general  rule  of  law  is  that  the  assent 
of  a  party  to  a  deed  conveying  property  to  him  is  to  be  presumed  : 
but  it  was  said  that  deeds  conveying  property  upon  "  onerous  trusts  " 
do  not  operate  to  pass  the  property  without  some  act  of  assent. 

We  do  not  agree  to  this  distinction.  There  is  no  doubt  that  a 
grant  of  goods,  like  any  other  common  law  conveyance  operating  by 
grant,  passes  the  property  without  assent.  In  Butler  and  Baker's 
case  (2)  it  is  said :  ''  The  same  law  of  a  gift  of  goods  and  chattels,  if 
the  deed  be  delivered  to  the  use  of  the  donee,  the  goods  and  chattels 
are  in  the  donee  presently,  before  notice  or  agreement;  but  the 
donee  may  make  refusal  in  pais^  and  by  that  the  property  and 
interest  will  be  devested."  The  question,  as  to  whether  property 
passed  by  a  surrender  subject  to  be  devested,  or  whether  it  did  not 
pass  until  assent,  was  discussed  and  settled  in  the  important  case  of 

(1)  39  E.   R.    251   (2    My.    &    K.  (2)  3  Co.  Eep.  25  a,  26  b. 

492). 
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BiooEBs  Thompson  v.  Leach  (l).  In  that  case  three  Judges,  against  the 
EvIIkb.  opinion  of  Yentris,  J.,  held  that  *the  estate  did  not  pass  by  a 
[  *38i  ]  surrender  without  the  assent  of  the  surrenderee.  The  case  seems 
to  have  proceeded  upon  a  supposed  distinction  between  conveyances 
by  way  of  surrender  and  deeds  operating  merely  by  way  of  grant : 
and  the  general  rule,  as  to  common  law  conveyances  operating  by 
way  of  grant,  does  not  seem  to  have  been  disputed.  The  House  of 
Lords,  however,  on  a  writ  of  error,  reversed  the  judgment,  and  gave 
judgment  according  to  the  opinion  of  Ventris,  J.,  holding  that 
the  estate  did  pass.  That  was  a  very  strong  case ;  for  the  effect  of 
the  surrender  was  to  bar  a  contingent  remainder,  which  would  other- 
wise have  become  vested  by  the  birth  of  the  son  which  happened 
before  the  assent  of  the  surrenderee. 

Of  this  general  proposition,  then,  there  can  be  no  doubt.  And  it 
seems  to  have  been  adopted  as  a  rule  of  law,  from  the  earliest  times, 
for  the  purposes  of  convenience,  that,  as  generally  grants  are  for 
the  benefit  of  the  grantee,  he  may  come  in  at  any  time  and  say  **  I 
claim  by  the  deed,"  if  he  has  done  nothing  to  show  a  dissent ;  but 
that  he  has  the  full  power,  if  he  has  done  no  act  to  assent,  to  say 
that  he  declines  and  will  have  nothing  to  do  with  the  deed  if  he  is 
charged  with  any  burthen  arising  from  it,  or  does  not  choose  to  take 
under  it.  Then,  is  there  any  distinction  in  the  case  of  what  is 
called  an  "onerous  trust?  "  No  authorities  to  make  out  any  such 
general  proposition  were  cited  before  us.  In  the  case  of  bankruptcy, 
it  has  been  held  {Copeland  v.  Stephens  (2) ),  from  the  peculiar  nature 
of  the  power  of  the  Commissioners  and  of  the  interest  of  the 
assignees,  that  they  do  not  take  a  lease  so  as  to  discharge  the 
[  ♦382  ]  *bankrupt  before  their  assent :  but  this  was  expressly  put  by  the 
Court  upon  the  peculiar  and  exceptional  nature  of  the  case  of  bank- 
ruptcy. See  also  what  is  said  by  Abbott,  Ch.  J.,  in  the  case  of 
Williams  v.  Bosanquet  (3),  as  to  the  judgment  in  Copeland  v. 
Stephens  (2)  not  being  intended  to  aflfect  a  case  like  Williams  v. 
Bosanquet  (3),  as  indeed  Lord  Ellbnborough  had  expressly  said  in 
his  judgment  in  Copeland  v.  Stephens  (2).  The  present  case  is  also 
clearly  distinguishable  from  the  cases  in  equity,  as  to  the  acceptance 
of  trusts  by  trustees  who  have  a  right  to  say  that  they  have  done  no 
act  to  accept  the  trust. 

On  the  other  hand,  there  are  authorities  bearing  directly  on  the 
point  that,  in  the  case  of  what  were  clearly  "  onerous  trusts,"  the 

(1)  2  Vent.  198.  (3)  1  Brod.  &  B.  238,  249. 

(2)  1  B.  &  Aid.  693. 


VOL.  cm.]       1865.     Q.  B.    5  EL.  &  BL.  882—888.  581 


estate  would  pass  subject  to  the  trustee  choosing  afterwards  to  Siooebs 
disclaim.  In  Smith  v.  Wheeler  (l),  relied  on  and  stated  at  length  evans. 
by  Baylet,  J.  in  delivering  the  opinion  of  this  Court  in  SmaU  v. 
Marwood  (2),  a  man  had  made  an  assignment  by  deed  of  a  beneficial 
interest  in  a  rectory  to  two  trustees,  upon  trust  for  himself  for  life, 
and,  after  hie  decease,  for  the  payment  of  debts,  and  for  raising  other 
sums  on  other  trusts.  The  trustees  had  no  notice  of  the  assignment 
until  after  his  death,  when  one  assented  and  the  other  disclaimed. 
It  appeared  that  the  assignor  had  committed  treason,  and  been 
attainted  eleven  years  before  his  death.  The  question  was,  whether 
anything  more  than  the  trust  for  his  own  life  was  forfeited.  And 
this  depended  on  whether  any  estate  passed  by  the  deed  without  the 
assent,  the  title  of  the  Grown  having  intervened  between  the  execu- 
tion of  the  deed  and  the  assent :  "^and  it  was  held  that  the  title  of  [  *383  ] 
the  Grown  was  barred  by  the  deed  without  any  assent.  In  Townson  v. 
Tickell  (3),  which  was  the  case  of  a  devise  (where  the  same  general 
principle  of  the  pnmd  facie  vesting  subject  to  a  subsequent  dis- 
claimer prevails),  as  also  in  Doe  d.  Smyth  v.  Smyth  (4),  there  was 
considerable  discussion  as  to  the  nature  of  the  disclaimer  necessary 
to  devest  the  estate.  And  the  question  of  ''  onerous  trusts  "  was 
brought  before  the  Gourt.  And  the  Goubt  gave,  as  one  of  the 
reasons  for  holding  a  disclaimer  in  pais  necessary,  that,  where  the 
trusts  are  onerous,  it  might  be  very  hard  if  a  disclaimer  on  record 
or  by  deed  were  necessary,  clearly  recognising  the  rule  that  some 
disclaimer  or  dissent  was  necessary  to  prevent  the  usual  rule 
applying.  Almost  every  conveyance,  in  truth,  entails  some  charge 
or  obligation  which  might  be  onerous  in  the  way  of  covenant  or 
liability :  and  we  think  it  much  safer  that  one  general  rule  should 
prevail,  than  that  the  Gourts  should  be  asked  in  each  particular 
instance  if  the  deed  may  not  be  considered  onerous,  and  that  doubts 
should  be  raised  as  to  the  particular  moment  at  which  the  deed 
operates  by  the  assent  of  the  grantee. 

In  the  present  case,  the  deed  not  appearing  to  us  to  have  been 
revocable  by  Hubbard,  the  assignor,  when  the  writ  was  delivered  to 
the  sheriff,  and  the  plaintiff  appearing  to  us  to  have  a  right  to  claim 
the  property  as  having  passed  to  him  at  once  by  the  deed,  we  think 
that  the  plaintiff  is  entitled  to  our  judgment,  and  that  the  rule  to 

enter  a  nonsuit  must  be  discharged. 

Ride  discharged. 

(1)  1  Vent.  128.  (3)  22  R.  E.  291  (3  B.  &  Aid.  31). 

(2)  32  E.  E.  689,  693  (9  B.  &  C.  300,  (4)  30  E.  B.  258  (6  B.  &  0.  112). 
306). 
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1855.  WARBURG  V.  TUCKER. 

''^^'       (6  El.  &  Bl.  384—398  ;  S.  C.  24  L.  J.  a  B.  317  ;  1  Jur.  N.  8. 871 ;  16  0.  B.  418, «.) 
[This  decision  was  afiBrmed  on  appeal,  as  reported  in  £1.  Bl.  &  El.  914.] 


IN  THE  EXCHEQUER  CHAMBER. 


(Im  Ebbob  fboh  thb  Queen's  Bench.) 
,1868.  ALLEYNE  v.  REG. 

June  16. 

(6  El.  &  Bl.  399—404 ;  S.  C.  Dears.  0.  C.  506 ;  24  L.  J.  Q.  B.  282  ;  1  Jur.  N.  S.  869.) 

r  399  1 

*-        -*  A  vfiii  of  error  was  sued  out  by  a  person  convicted  of  a  misdemeanour 

in  the  Queen's  Bench  ;  and  judgment  of  reversal  for  non- joinder  in  error 

was  entered  up  in  the  Exchequer  Chamber.    Subsequently  the  Queen's 

Bench,  by  rule,  quashed  the  writ  of  error  as  having  been  improperly  issued 

for  the  purpose  of  effecting  a  compromise.     The  writ  of  error,  assignment 

of  errors  and  judgment  of  reversal  remained  upon  the  judgment  roll  and 

transcript ;  and  below  them  an  entry  was  made  of  the  rule  of  the  Queen's 

Bench  quashing  the  writ  of  error.    The  prisoner  sued  out  a  fresh  writ  of 

error,  and  assigned  errors  both  in  the  indictment  and  in  the  rule  of  the 

Queen's  Bench.    The  prosecutor  obtained  a  rule  nisi  in  the  Exchequer 

Chamber  to  expunge  the  entry  of  the  judgment: 

Held,  that,  the  Court  of  Queen's  Bench  having,  in  the  exercise  of  its 

equitable  jurisdiction,  quashed  the  first  writ  of  error  for  matter  dehors 

the  record,  that  writ  and  the  judgment  under  it  were  both  void  and  gone, 

and  ought  not  to  remain  on  the  record :  that  the  lode  of  the  Queen's  Bench 

being  for  matter  dehors  the  writ  was  not  examinable  in  error,  and  ought  not 

to  appear  on  the  record :  and  that  the  rule  to  expunge  the  judgment  might 

be  made  absolute  in  its  terms,  as  the  writ  of  error,   on  which  it  was 

founded,  was  absolutely  avoided.    Aliier,  if  the  writ  of  eiTor  had  been 

merely  voidable;   in  which  case  the  rule  would  have  been  misconceived 

as  not  embracing  it. 

The  plaintiffs  in  error,  having  been  convicted  on  an  indictment 
[  ^400  ]  for  conspiracy,  were  sentenced  by  the  *Queen's  Bench  to  various 
terms  of  imprisonment.  A  writ  of  error  was  sued  out ;  and  judg- 
ment of  reversal  for  non-joinder  was  entered  up  on  the  roll.  In 
Michaelmas  Term,  the  Court  of  Queen's  Bench  made  absolute  a 
rule  for  quashing  the  writ  of  error,  on  the  ground  that  it  had  been 
sued  out  with  a  view  to  a  compromise  and  for  the  purpose  of 
enabling  such  compromise  to  be  effected  (1).  This  rule  of  the 
Queen's  Bench  was  entered  on  the  judgment  roll,  and  the  tran- 
script, below  the  entry  of  the  judgment  of  the  court  of  error; 
in  all  other  respects  the  judgment  roll  and  transcript  remained 
unaltered.  The  two  AUeynes  (D'Arcy  having  died)  surrendered, 
and  subsequently  sued  out  a  fresh  writ  of  error,  and  delivered  an 

(1)  See  Beg.  v.  Alleyne,  99  B.  R.  417  (4  El.  &  Bl.  186). 
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assignment  of  errors   whi(ih,  in   addition  to  the  common  errors,      Alletnb 
assigned  errors  in  the  proceedings  of  the  Court  of  Qaeen's  Bench  in         rbo. 
quashing  the  first  writ  of  error  after  the  judgment  of  the  Court  of 
Exchequer  Chamber. 

Welsby,  in  last  Term,  on  affidavits  of  these  facts,  obtained  in 
this  Court  a  rule  caUing  on  the  plaintiffs  in  error  to  show  cause  why 
the  entry  of  the  judgment  of  the  Exchequer  Chamber  should  not 
be  expunged  from  the  judgment  roll  and  transcript. 

BramweU  and  WiUea  now  showed  cause  (i) :  [  ^<^i  ] 

The  record  as  it  stands  contains  a  true  account  of  what  has 
happened.  The  rule  of  the  Queen's  Bench,  quashing  the  writ  of 
error,  may  be  right  or  may  be  wrong :  but  the  plaintiffs  in  error 
seek  to  question  it,  if  necessary,  in  the  House  of  Lords.  The  pro- 
posed amendment  is  with  a  view  of  depriving  them  of  the  oppor- 
tunity of  doing  so. 

(Parke,  B.  :  The  Court  of  Queen's  Bench,  in  the  exercise  of  its 
equitable  jurisdiction,  quashed  the  writ  of  error  for  matter  deluyi'i 
the  record.  The  propriety  of  a  decision  of  a  court  of  law  in  the 
exercise  of  its  equitable  jurisdiction  cannot  be  inquired  into  in  a 
court  of  error:  Mellish  v.  Richardson  (2).  The  entry  of  the  rule 
on  the  record  is  therefore  idle ;  and  is  objectionable,  not  because  it 
is  a  false  entry,  but  because  it  is  an  entry  of  matters  that  ought 
not  to  appear  on  the  record.) 

Then,  supposing  the  entry  of  the  rule  of  Queen's  Bench  on  the 
record  to  be  idle,  there  is  on  the  record  a  writ  of  error  justifying  a 
judgment  of  this  Court,  and  a  judgment  of  this  Court.  The  prose- 
cutor, by  matter  in  pais,  informs  this  Court  that  an  inferior  Court  has 
made  a  rule :  but  how  can  that  invalidate  the  judgment  of  this  Court? 

(Williams,  J. :  A  writ  of  error  is  at  once  a  certioran  to  bring  the 
transcript  of  the  record  into  the  court  of  error,  and  a  commission 
to  the  Judges  of  that  Court  to  examine  into  that  record,  and  affirm 
or  reverse  the  judgment  according  to  law.  Whilst  the  writ  of 
error  in  this  case  existed  the  transcript  was  brought  here ;  and, 
though  the  writ  of  error  has  been  quashed,  it  remains  *here.  C  *^^^  ] 
Whilst  that  writ  still  existed  judgment  was  pronounced.  Now  the 
commission  under  which  that  judgment  was  pronounced  has  been 

(1)  Before  Parke,  Alderson,  Piatt      well,  Crowder  and  Williams,  JJ. 
and  Martin,  BB.,  and  Maule,  Cress-  (2)  36  E.  B.  Ill  (1  01.  &  Fin.  224). 
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Alletob     annulled.     Why  should  not  the  judgment,  which  is  no  longer 
rko.        authorized,  be  removed  from  our  record  ?) 

It  would  be  hard  to  deprive  of  protection  parties  who  may  have 
acted  under  the  judgment.  Besides,  the  rule,  in  that  view,  is  mis- 
conceived ;  it  should  have  been  to  strike  out  the  entry  of  the  writ 
of  error.    ♦    *    * 

Welsby  and  H.  Hawkins,  in  support  of  the  rule : 

The  writ  which  was  the  foundation  of  the  judgment  being  gone,  the 
judgment  goes  too.  *  *  The  prosecutor  has  no  interest  in  seeking 
to  remove  the  first  writ  of  error  or  the  first  assignment  of  errors 
from  the  record,  as  they  do  not  prejudice  him.  He  asks  to  remove 
the  only  part  which  does  prejudice  him,  namely  the  judgment. 

Parke,  B.  : 

We  are  all  of  opinion  that  the  rule  must  be  made  absolute. 
There  can  be  no  question  that  the  entry  of  the  proceeding  of  the 
Court  of  Queen's  Bench  in  the  exercise  of  its  equitable  jurisdiction 
ought  not  to  have  been  entered  on  the  record.  The  first  writ  of 
f  •403  ]  error  was  partly  a  certiorari  to  remove  the  record,  partly  *a  com- 
mission to  examine  into  errors.  The  jurisdiction  to  set  aside  a  writ 
of  error  for  matter  dehors  the  record  is  not  in  this  Court.  Formerly 
it  was  in  the  Court  of  Chancery  ;  now  it  is  in  any  one  of  the  three 
superior  courts  of  common  law  :  Qarrard  v.  Tuck{i),  That  being 
so,  the  writ  of  error  has  been  quashed  by  a  Court  having  competent 
jurisdiction  to  do  so ;  and,  that  being  done,  this  application  is  made 
to  the  equitable  jurisdiction  of  this  Court  to  remove  the  entry  of  the 
judgment,  which  was  pronounced  under  a  commission  to  examine 
errors,  now  made  of  no  effect.  Any  one  who  acted  under  the 
judgment  may  justify  under  it ;  for  it  was  good  when  given :  and 
the  power  to  justify  will  not  be  prejudiced  by  striking  out  the  entry 
of  the  judgment.  Then  it  is  argued  that  the  judgment  cannot  be 
struck  out  if  the  entry  of  the  first  writ  of  error  and  assignments  of 
error  are  left,  because  it  is  said  that  these  were  the  root  of  the 
irregularity.  But  there  is  a  great  difference  between  an  irregularity 
and  a  nullity.  In  all  the  cases  referred  to  as  authorities  in  the 
passage  cited  from  2  Chitty's  Archbold,  1275,  what  was  called 
the  root  of  the  irregularity  was  something  not  void,  but  merely 
irregular.     If  it  were  acquiesced  in  it  would  become  valid ;  and  if 

(I)  8C.  B.  254,  258. 
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it  had  become  valid  the  matter  which  it  was  sought  to  remove     allbtns 
would  have  been  quite  regular :  and  for  that  reason  it  was  improper        ^^^ 
to  seek  to  remove  a  regular  matter  on  account  of  an  irregularity  in 
something  precedent  which  was  left  capable  of  being  valid.    But 
the  same  reason  does  not  apply  when  the  precedent  matter  is 
absolutely  void.    We  can  therefore  set  aside  the  judgment  only ; 
and  the  prosecutor  has  confined  his  application  to  that  *which  alone       [  *404  ] 
prejudiced  him.    If  the  counsel  for  the  plaintiffs  in  error  think 
that  they  are  prejudiced  by  the  other  entries  remaining  on  the 
record,  we  will  strike  them  out  also.    Regularly,  a  separate  appli- 
cation should  be  made :  but,  to  save  expense,  this  rule  may  be 
drawn  up  absolute  to  expunge  them  all,  if  the  plaintiffs  in  error 
request  it.    If  not,  it  will  be  absolute  only  to  the  extent  prayed. 

Ride  absolute  (1). 


IN   THE  QUEEN'S  BENCH. 


LORD   V.   LORD  (2).  1865. 

(5  El.  &  BL  404-408  ;  S.  0.  26  L.  J.  Q.  B.  34  ;  1  Jur.  N.  S.  893.)  •AmmIB. 

By  deed  all  matters  in  difference  were  submitted  to  the  award  of  A.  and        l  ^^  J 

B.  or  such  third  person  as  they  should  appoint  as  umpire,  by  writing  under 
their  hands,  to  be  indorsed  on  the  submission. 

The  submission,  with  a  memorandum  signed  by  A.  and  B.  on  it,  appointing 

C.  umpire,  was  made  a  rule  of  Oourt ;  and  a  rule  nUi  for  an  attachment 
for  not  fulfilling  an  award  of  C,  which  was  regular  on  the  face  of  it,  was 
obtained.  By  affidavits  it  was  made  to  appear  that  A.  and  B.  did  not  sign 
the  memorandum  appointing  G.  at  the  same  time,  or  in  each  other's 
presence. 

On  these  affidavits  the  Goitbt  discharged  the  rule. 

Cowling  in  last  Term  obtained,  on  behalf  of  E.  P.  Lord,  a  rule 
nisi  for  an  attachment  against  Robert  Lord  for  not  fulfilling  the 
award  of  James  Glegg. 

The  two  Lords  had  executed  a  deed  by  which  they  bound  them- 
selves to  submit  to  the  award  of  Charles  Milne  and  Joseph  Schofield, 
and,  if  they  should  not  agree,  then  to  keep  the  award  of  "  such 
third  person  as  they,  the  said  arbitrators,  shall,  by  writing  under 
their  hands,  to  be  indorsed  on  these  presents,  and  either  before  or 

(1)  The  rule  was  drawn  up  in  the  assignments  which  alleged  errors  in 

terms  prayed.  A  separate  rule  obtained  the  proceedings  of  the  Queen's  Bench 

by  Wdshy,  to  set  aside  the  assignment  in  quashing  the  first  writ  of  error, 

of  errors  on  the  second  writ  of  error,  (2)  Cited,  In  re  Hopper  (1867)  L.  R. 

was  discharged,  on  the  plaintiffs  in  2  Q.  B.  367,  376,  36  L.  J.  Q.  B.  97,  15 

error  consenting  to  strike  out  those  L.  T.  566. 
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LoBD        after  the  *Baid  arbitrators  have  disagreed  or  become  unable  to 
Lord.       make  their  award  in  the  premises,  indifferently  nominate,  elect  and 
[  *405  ]       appoint  as  umpire  in  and  concerning  the  premises,  so  as  such 
umpire  do  make  his  award  in  writing,"  &c. 

On  this  submission  was  indorsed  the  following  memorial :  "  We, 
the  within  named  Charles  Milne  and  Joseph  Schofield,  do  hereby 
nominate  and  appoint  James  Clegg,  of  "  &c.,  "to  be  umpire,  pur- 
suant to  the  within  named  provisions,  as  witness  our  hands  this 
second  day  of  January,  1854 :  Charles  Milnb,  Joseph  Schofield." 
The  submission,  with  this  memorandum  on  it,  was  made  a  rule  of 
Court.  The  rule  for  the  attachment  was  obtained  on  the  usual 
affidavits  of  the  making  of  the  award  by  Clegg  and  of  the  service  of 
it  on  R.  Lord. 

Cause  was  shown  on  tbe  last  day  of  last  Term  (1)  on  affidavits 
filed  on  that  day.  One  was  an  affidavit  by  Charles  Milne,  the 
arbitrator  named  in  the  submission ;  who  deposed  that  the  memo- 
randum appointing  James  Clegg  as  umpire,  indorsed  on  the  sub- 
mission "and  purporting  to  be  signed  by  myself  and  Joseph 
Schofield,  the  other  umpire  (2)  named  in  the  said  deed  of  reference, 
was  not  made  or  signed  by  me  and  the  said  Joseph  Schofield  at  the 
same  time  or  in  each  other's  presence ;  but  that  when  I  signed  the 
same  the  name  Joseph  Schofield  was  affixed  thereto." 

No  other  part  of  any  of  the  affidavits  used  on  either  side  bore 
upon  this  point. 

DowdesweU  showed  cause ;  and  Cowling  was  heard  in  support 

of  the  rule. 

Ciw,  adv,  vulL 

I  406  ]       Coleridge,  J.  now  delivered  judgment : 

This  was  a  rule  for  an  attachment  for  non-performance  of  an 
award  ;  among  other  causes  shown  against  it  was  the  invalidity  of 
the  appointment  of  the  umpire  by  whom  it  was  made.  It  appeared 
by  the  submission  that  the  parties  had  bound  themselves,  in  case 
the  two  arbitrators  first  appointed  should  not  agree,  to  perform  the 
award  of  such  third  person  as  the  said  arbitrators  should  by  writing 
under  their  hands,  to  be  indorsed  on  the  submission,  appoint  as 
umpire.  A  disagreement  had  taken  place  between  the  arbitrators ; 
and  James  Clegg  had  been  appointed  umpire,  and  had  made  the 

(1)  Before  Lord  Campbell,  Ch.  J.,  (2)  Sic. 

Coleridge,  Erie  and  Crouipton,  JJ. 
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award  in  question  :  but  it  was  sworn  by  one  of  the  arbitrators  that        Lord 
the  memorandum  of  his  appointment  was  not  made  or  signed  by        jJrb. 
himself  and  the  other  arbitrator  at  the  same  time,  or  in  each  other's 
presence.     Upon  this  ground  it  was  urged  that  he  was  not  well 
appointed,  and  consequently  that  there  was  no  good  award. 

It  is  now  clearly  established  that  every  judicial  act,  to  be  done  by 
two  or  more,  must  be  completed  in  the  presence  of  all  who  do  it ; 
for  those  who  are  to  be  affected  by  it  have  a  right  to  the  united 
judgment  of  all  up  to  the  very  last  moment.  In  Stalworth  v.  Inns  (i), 
where  it  was  sought  to  set  aside  an  award  on  the  ground  that  the 
two  arbitrators  had  executed  it  at  different  times  and  places,  the 
Court  of  Exchequer  refused  to  do  so,  because,  if  they  did,  there 
could  be  no  appeal  against  their  decision ;  but  they  intimated  that 
they  would  grant  no  attachment,  nor  make  any  order  for  payment 
of  the  sura  awarded.  They  left  the  party  to  bring  his  action, 
expressing  a  hope  *that,  the  strong  opinion  of  the  Court  being  [  ♦407] 
known,  arbitrators  would  in  future  take  care  that  their  execution 
was  joint.  It  appears  to  us  that  what  is  true  of  the  execution  of 
the  award  by  arbitrators  is  equally  true  of  their  appointment  of  an 
umpire :  this  js  a  judicial  act  of  the  last  importance  to  the  parties 
who  entrust  them  with  the  absolute  power  of  constituting  the  Judge, 
who  is  to  decide  the  controversy  between  them  ;  about  whose 
appointment  the  arbitrators  may  differ  up  to  the  last  moment,  and 
about  which  the  parties  have  a  right  to  the  exercise  of  their  joint 
judgment,  up  to  its  entire  completion.  We  are  not  called  on,  how- 
ever, to  pronounce  that  upon  the  present  affidavit,  and  with  the 
fact  presented  so  barely  as  it  is,  we  should  set  the  umpirage  aside  ; 
it  is  enough  to  say  that  it  brings  its  validity  too  much  into  question 
to  warrant  us  in  allowing  the  attachment  to  issue. 

But  then  it  was  urged  that  the  Court  could  not>  upon  this  rule, 
look  at  any  defect  which  was  not  on  the  face  of  the  award :  and  as 
a  general  rule  this  certainly  is  true.  Wherever  the  defect  relied  on 
is  such  as,  unanswered  or  unexplained,  may  be  ground  for  setting 
aside  the  award,  a  motion  for  that  purpose  is  clearly  the  proper 
course  to  be  adopted ;  because  such  answer  or  explanation  may  be 
given  on  showing  cause ;  whereas  on  the  present  motion  we  are 
called  on  to  discharge  the  rule  on  a  fact  alleged,  to  which  no 
contradiction,  or  explanation,  even  if  they  exist,  can  be  offered. 
But,  where  the  objection  to  the  attachment  rests  on  grounds  which 
make  the  award  a  nullity,  and  is  therefore  not  properly  a  reason  for 

(1)  67  R.  R.  680  (13  M.  &  W.  466;  2  Dowl.  &  L.  428.) 
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LoBD        interfering    to    set  it  aside,  a    different  rule  may  well  prevail. 

liOSD.  Accordingly,  in  two  cases,  it  has  been  permitted  to  show  that  the 
[♦408]  arbitrator's  *authority  had  been  revoked:  Milne  v.  Oratrix{l)^ 
King  v.  Joseph  (2).  In  the  case  we  have  just  cited,  of  Stcdworth  v. 
Inn8{^),  it  was  assumed  that  the  improper  execution  of  the  award 
might  be  shown  by  extrinsic  evidence  for  the  same  purpose.  In 
Ketr  V.  Jeaton  (4),  my  brother  Patteson  seems  to  have  been  under 
the  same  impression.  It  is  very  true  that  this  rule  may  now  be 
discharged  on  a  ground  which  might  receive  a  satisfactory  denial  or 
explanation :  but  this  inconvenience  must  be  set  against  another* 
which  we  consider  more  serious,  that,  if  we  refuse  to  listen  to  the 
objection  urged,  we  may  attach  a  party  for  a  contempt  in  not  per- 
forming an  award  which  is  a  mere  nullity.  And  in  the  former  case 
the  party  is  not  without  his  remedy ;  for  he  may  bring  his  action  : 
whereas  in  the  latter,  if  his  case  be  true,  he  could  not  move  to  set 
aside  the  award ;  and  it  has  not  been  a  usual  practice  to  move  to 
discharge  the  rule  of  Court.  Moreover  it  is  a  well  recognised  prin- 
ciple that  the  Court  will  never  attach,  where  any  reasonable  doubt 
is  raised  as  to  the  validity  of  the  proceeding  which  is  sought  to  be 
enforced  by  that  process.  On  the  whole,  we  think  this  rule  ought 
to  be  discharged.  ,  Rule  discharged. 


1855.     henderson  v.  australian  royal  mail  steam 
-^""j:^  navigation  company  (5). 

[  409  ]  (6  EL  &  BL  409—418 ;  S.  0.  24  L.  J.  Q.  B.  322  ;  1  Jur.  N.  a  830.) 

A  Oompany,  incorporated  for  the  purposes  of  trading  as  shipowners,  were 
sued  on  a  contract,  not  under  seal,  made  by  the  directors  to  pay  remuneration 
in  consideration  of  exeitions  to  bring  home  a  disabled  yesseL    On  demurrer : 

Held,  by  Wiqhthan  and  Erle,  JJ.,  that,  the  corporation  being  a 
trading  one,  and  incorporated  for  a  special  purpose,  the  (Company  was 
bound  by  the  contract,  as  being  made  in  furtherance  of  the  purpose  of  their 
incorporation,  though  not  under  seal. 

Cbomfton,  J.  concurring  in  the  principle  of  the  judgment,  but  doubting 
whether,  in  deference  to  the  Court  of  Exchequer,  this  Court  ought  not  to 
give  judgment  in  conformity  with  the  decisions  in  the  Court  of  Exchequer. 

Count  :  that  a  ship  of  defendants  was  at  Sydney,  supposed  to  be 
unseaworthy  and  uninsurable,  and  that,  by  an  agreement  between 

(1)  7  East,  607.  v.  Sinnott  (1857)  8  El.  &  BL  347,  4 

(2)  5  Taunt.  452.  Jur.  N.  S.  70.    Cited,  South  of  Ireland 

(3)  2  Dowl.  &  L.  428.  ColUery  Co,  v.  Waddle  (1868)  L.  E.  3 

(4)  63  E.  E.  840  (1  Dowl.  N.  S.  340).  C.  P.  463,  469,  37  L.  J.   C.  P.  211, 

(5)  Commented  on,  Ernest  v.  NicholU  18  L.  T.  405.  And  see  Lawford  v. 
(1857)  6  H.  L.  C.  401,  418,  3  Jur.  5i7/mcay  ^wraZ  Co wrictZ [1903]  1  KB. 
N.  S.  923.    EoUowed,  London  Dock  Co.  772,  Tl  L.  J.  K  B.  554,  88  L.  T.  317. 
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plaintiff  and  defendant,  in  consideration  of  plaintiff's  undertaking  a    Hsndbbson 
voyage  to  Sydney  to  endeavour  to  bring  home  the  ship,  defendants  aubtbaliam 
promised  to  pay  his  travelling  expenses,  to  allow  him  60L  a  month  ^^tkam^^^ 
whilst  at  Sydney,  and  to  pay  a  further  remuneration  proportioned  Navigation 
to  his  success.    Averment:  that  plaintiff  brought  the  ship  safe 
home.    Breach  :  that  defendants  would  pay  him  no  remuneration. 
Plea:  that  defendants  are  incorporated  by  charter,  with  a  common 
seal,  and  that  the  agreement  was  not  under  their  seal.   Replication : 
that  the  defendants  were  incorporated  by  the  charter  as  a  trading 
corporation,  for  the  purpose  of  undertaking  the  establishment  and 
maintenance  of  a  communication  by  means  of  steam  navigation  and 
otherwise  between  Great  Britain  and  Ireland,  and  the  Cape  of  Good 
Hope,  and  Australasia,  **  for  that  purpose  to  construct,  purchase, 
hire,  charter,  move,  equip  and  maintain  steam  and  other  ships  or 
vessels,  and  to  carry  on  all  such  business,  and  do  all  such  matters, 
as  might  be  incidental  to  such  undertaking,  or  necessary  or  expe- 
dient in  order  to  its  effectual  prosecution  thereof."    And  that  the 
charter  ordered  that  the  board  of  directors  of  the  Company,  to  be 
constituted  according  to  *the  provisions  of  a  deed  of  settlement      [  *4io  ] 
therein  required  to  be  executed,  "  should   have   full  power  and 
authority  to  make  and  enter  into  all  contracts,"  &c.,  on  behalf  of  the 
Company,  **  and  generally  to  make,  do  and  execute  all  acts,"  &c., 
"  which  they  should  consider  necessary  for  the  well  ordering  of  the 
affairs  thereof,  so  as  the  same  should  be  in  conformity  with  the 
provisions  "  of  the  charter  and  the  deed  of  settlement.    Averments : 
that  the  agreement  was  made  by  a  board  of  directors  and  entered 
in  their  minute  books ;  that  the  ship  in  question  was  one  of  the 
Company's  steam  ships ;  and  that  to  bring  her  safe  home  was  an 
act  in  prosecution  of  the  charter. 

The  rejoinder  set  out  the  deed  of  settlement  at  length.  Nothing 
turned  upon  its  terms ;  it  recited  the  charter  of  incorporation  at 
full  length,  the  effect  of  which  was  correctly  abstracted  in  the 
replication. 

Demurrer  to  the  rejoinder.    Joinder. 

WUles,  in  support  of  the  demurrer : 

First,  this  is  an  executed  contract,  on  which  a  corporation  is 
liable :  Avstralian  Royal  Mail  Steam  Navigation  v.  Marzetti  (l),  The 
Fishmongers^  Company  v.  Robertson  (2). 

Even  if  the  agreement  is  to  be  considered  as  executory,  as  this 
(1)  11  Ex.  228.  (2)  63  E.  B.  242  (5  Man.  &  G.  131). 
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Company  is  incorporated  to  carry  on  trade  as  shipowners,  a  contract 
made  for  the  purpose  of  preserving  one  of  their  ships  from  jeopardy 
is  made  for  the  purpose  of  the  incorporation,  and  therefore  is  bind- 
ing though  not  under  seal :  Clarke  v.  Cuckfield  Union  (1),  Copper 
Miners*  Company  v.  Fox  (2) ;  in  which  last  case  the  Coubt  held  that 
the  contract  was  not  binding,  but  that,  ***if  it  had  been  shown  in 
any  way  to  be  incidental  or  ancillary  to  carrying  on  the  business  of 
copper  miners"  (for  which  that  Company  was  incorporated),  "  the 
contract  would  have  been  binding,  although  not  under  seal." 

Ltish^  contra : 

This  is  not  an  executed  contract  within  the  principle  of  The 
Australian  Royal  Mail  Steam  Navigation  Company  v.  Marzetti  (3) 
and  2'he  Fishmongers*  Company  v.  Robertson  (4),  but  a  special 
contract  for  a  special  remuneration,  and  still  open. 

Neither  is  this  within  the  exceptions  recognised  by  law  from 
the  general  rule  that  corporations  can  only  contract  under  seal : 
.the  exceptions  are  of  matters  of  little  consequence,  and  frequent 
occurrence. 

(Cbompton,  J. :  The  precise  instance  of  a  ship  at  Sydney  to  be 
brought  back  to  London  may  never  have  happened  before  and  may 
never  happen  again :  but  it  is  an  example  of  a  frequent  class :  it  is 
an  instance  of  a  ship  in  jeopardy  requiring  special  exertions  to  save 
it ;  and  cases  of  that  kind  must  be  of  frequent  occurrence  in  the 
course  of  navigation.) 

It  is  not  sufficient  that  it  be  of  frequent  occurrence,  unless  it  be 
either  trivial,  or  of  such  a  nature  that  convenience,  amounting  to 
necessity,  requires  that  it  be  done  promptly:  ♦  *  Mayor  of 
Ludlow  V.  Charlton  (5),  Arnold  v.  The  Mayor  of  Poole  (6),  Paine 
V.  Strand  Union  (7). 

(Erlb,  J. :  That  last  was  clearly  not  within  the  scope  of  *the 
purpose  for  which  the  guardians  of  a  poor  law  union  are  incor- 
porated. You  put  it  that  a  contract,  though  within  the  scope,  is 
not  binding  unless  of  frequent  occurrence.  How  do  you  reconcile 
that  principle  with  Clarke  v.  Cuckfield  Union  (1)  ?  The  subject- 
matter  of  the  contract  there  was  not  likely  to  recur  often.) 


(1)  91  K.  E.  891  (1  Bail  C.  C.  81). 

(2)  8  }  E.  B.  439  (16  Q.  B.  229). 

(3)  11  Ex.  228. 

(4)  63  E.  E.  242  (5  Man.  &  G.  131). 


(5)  55  E.  E.  794  (6  M.  &  W.  816). 

(6)  61  E.  E.  664  (4  Man.  &  O.  860). 

(7)  70  E.  R  603  f8  Q.  B.  326). 
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It  may  be  difficult  to  reconcile  the  decision  in  that  case  with  that  of   Hendrbson 
Diggle  v.  London  and  Blackwall  Railway  Company  (1),  and  Lamprell  Australian 
V.  Billericay  Union  (2),  in  which  Sanders  v.  St.  Neofs  Union  (3)  was  ^%t^^"' 
disapproved  of.     But  the  decision  in  Clarke  v.  Cuckjield  Union  (4)  Navigation 
proceeded  on  the  supposition  that  the  case  was  brought  within  the 
class  of  exceptions  of  which  Church  v.  T'he  Imperial  Gas  Light  and 
Coke  Company  (s)  is  one.    In  that  case  the  principle  is  said  to  be 
"convenience  amounting   almost  to  necessity."     Copper  Miners* 
Company  v.  Fox  (6)   is   not   a   decision    on   the   point;   for  the 
Company  failed  in  the  action. 

(Gromfton,  J. :  In  the  judgment  it  is  said  that,  if  the  plaintiff  had 
shown  the  subject  of  the  contract  "  in  any  way  to  be  incidental  or 
ancillary  to  carrying  on  the  business  of  copper  miners,  the  contract 
would  have  been  binding,  although  not  under  seal;  for,  where  a 
trading  Company  is  created  by  charter,  while  acting  within  the  scope 
of  the  charter  it  may  enter  into  the  commercial  contracts  usual  in 
such  a  business  in  the  usual  manner."  That  was  a  doctrine  relied 
on  in  Broughton  v.  The  Manchester  Water  Works  Company  (7).  It 
was  thought  a  very  useful  principle,  and  was  considered  established 
till  the  late  decisions  in  *the  Court  of  Exchequer.  I  certainly  do  [  *413  ] 
not  see  how  the  doctrine,  that  a  trading  Company  may  contract  by 
parol  for  matters  ancillary  to  carrying  on  its  business,  is  consistent 
with  the  decision  in  Diggle  v.  London  and  Blackwall  Railway  Com- 
pany (8)0 

The  Court  of  Exchequer  have  held  recently  that  the  appointment, 
by  the  guardians  of  a  union,  of  a  collector  of  poor  rate  must  be 
under  seal :  Smart  v.  Guardians  of  The  West  Ham  Union  (9). 

Willes,  in  reply.     *     *     * 

Wiohtman,  J.  (10)  : 

I  adhere  to  the  opinion  which  I  expressed  in  Clarke  v.  Cuckfield 
Union  (ii),  "  that  the  general  *rule,  that  a  corporation  aggregate      [  ^414  ] 
cannot  contract  except  by  deed,  admits  of  an  exception  in  cases 

(1)  6  Ex.  442.  (7)  22  E.  K.  278  (3  B.  &  Aid.  1). 

(2)  3  Ex.  283.  (8)  5  Ex.  442. 

(3)  70  K.  K.  663  (8  Q.  B.  810).  (9)  10  Ex.  867. 

(4)  91  K.  R.  891  (1  Bail  C.  C.  81).  (10)  Coleridge,  J.,  was  absent. 

^(5)  45  R.  R.  638  (6  Ad.  &  El.  846).  (11)  91  R.  R,  891,  896  (1  Bail.  0.  C, 

(6)  83  R.  R.  439  (16  Q.  B.  229).  85). 
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where  the  making  of  a  certain  description  of  contracts  is  necessary 
and  incidental  to  the  purposes  for  which  the  corporation  was 
created."  This,  if  correct,  decides  the  present  case  in  favour 
of  the  plaintiff.  This  is  an  action  against  a  corporation  created 
hy  charter  for  the  express  purpose  of  trading  by  means  of  vessels, 
of  which  they  were  to  be  owners,  and  for  all  purposes  incident 
thereto.  One  of  the  most  ordinary  incidents  to  the  ownership 
of  trading  vessels  is  the  necessity  of  employing  persons  to  bring 
home  such  vessels  as  may  have  been  accidentally  disabled  at  a 
distance  from  home.  In  the  present  case  the  plaintiff  sues  on  a 
contract  of  this  nature,  which  therefore  is  directly  within  the  scope 
of  the  purposes  for  which  the  Company  was  incorporated. 

It  is  true,  I  think,  that  there  is  a  conflict  of  authorities  on  this 
subject.  The  decisions  in  the  Exchequer,  particularly  Lamprell  v. 
Billericay  Union  (i)  and  Diggle  v.  London  and  BlackwaU  Railway 
Company  (2),  are  diflBcult  to  reconcile  with  the  principle  on  which  I 
think  this  Court  has  acted.  These  cases  and  Mayor  of  Ludlow  v. 
Charlton  (3)  and  Arnold  v.  The  Mayor  of  Poole  (4)  proceed  on  a 
principle,  framed  at  a  time  when  there  were  few  corporations  except 
municipal  corporations,  applicable  to  such  corporations:  and  in 
these  cases  the  principle  I  have  alluded  to  was  strictly  applied, 
namely  that  corporations  cannot  bind  themselves  except  under  seal. 
From  that  general  rule  convenience  amounting  to  necessity  in  early 
times  established  exceptions.  At  first  the  relaxation  extended  *only 
to  small  matters  and  those  of  frequent  occurrence,  such  as  the 
appointment  of  a  cook  or  the  like :  and  so  long  as  there  were  no 
corporations  except  municipal  corporations  it  is  probable  that  this 
relaxation  included  all  that  fell  within  the  principle,  as  being  all 
that  such  corporations  required.  But  in  later  times  the  decisions 
have  sanctioned  a  much  more  extensive  relaxation,  rendered  neces- 
sary in  consequence  of  the  general  establishment  of  trading  cor- 
porations. The  general  result  of  those  cases  seems  to  me  to  be 
that,  whenever  the  contract  is  made  with  relation  to  the  purposes 
of  the  incorporation,  it  may,  if  the  corporation  be  a  trading  one,  be 
enforced,  though  not  under  seal.  I  need  not  now  go  through  the 
authorities ;  they  were  all  reviewed  by  me  in  Clarke  v.  Cuckjield 
Union  (s);  and  to  the  view  which  I  then  took  of  the  law  and 
authorities  I  now  adhere. 


(1)  3  Ex.  283. 

(2)  5  Ex.  442. 

(3)  55  R  B.  794  (6  M.  &  W.  815). 


(4)  61  E.  R.  664  (4  Man.  &  Q 

(5)  91  B.  B,  894  (1  Bail  C,  0.  85). 
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r. 
I  also  am  of  opinion  that  there  should  be  judgment  for  the  Australian 
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plaintiff  on  the  ground  that  the  contract  ^as  made  for  a  purpose       Stbam 
directly  connected  with  the  object  of  the  incorporation ;  as  it  was  a     co^^'y.*^ 
contract  to  bring  home  one  of  their  ships,  the   Company  being 
incorporated  to  trade  with  ships. 

The  cases  are  no  doubt  difficult  to  reconcile.  Perhaps  they  may 
be  conflicting ;  but  I  feel  sure  that  in  many  of  them  the  principle 
we  now  act  on  is  recognised.  In  Beverley  v.  The  Lincoln  Gas  Light 
and  Coke  Company  (1),  the  purpose  of  the  contract  was  directly 
within  the  scope  of  the  incorporation;  in  Sanders  v.  St.  NeoVs 
Union  (2),  and  in  Clarke  v.  Cuckfield  Union  (3),  the  Court  thought 
*the  contracts  within  the  scope  of  the  incorporation ;  and  in  all  [  **^^  ] 
these  the  plaintiffs  recovered.  And  in  Copper  Miners'  Company  v. 
Fox  (4),  though  the  contract  was  not  within  the  scope  of  the 
incorporation,  Lord  Campbbll,  Ch.  J.  in  the  judgment  recognises  the 
principle,  enumerating  it  among  the  exceptions  from  the  general 
rule.  Then  the  principle  is  not  in  conflict  with  the  decisions  in  the 
leading  cases  relied  on  on  the  other  side.  Two  of  them  were  cases 
of  municipal  corporations.  It  is  quite  clear  that  the  mayor,  alder- 
men and  burgesses  of  the  borough  of  Ludlow  were  not  incorporated 
for  the  purpose  of  altering  stables,  nor  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Poole,  for  the  purpose  of  litigation ;  so 
that  this  principle  did  not  come  in  question  in  Mayor  oj  Ludlow  v. 
Charlton  (5)  and  Arnold  v.  The  Mayor  of  Poole  (6).  There  is  more 
difficulty  in  reconciling  some  of  the  other  decisions  in  the  Exchequer 
with  this  principle  :  and  Diggle  v.  Ijondon  and  Blackwall  Railway 
Company  (7)  may  perhaps  be  in  direct  conflict  with  it.  Perhaps  it 
may  be  distinguished  on  the  ground  that  the  contract  there  was  for 
the  purpose  of  changing  the  railway  from  a  line  worked  by  stationary 
engines  to  a  line  for  locomotives,  and  therefore  in  its  nature  unique, 
and  such  as  could  occur  only  once  in  the  lifetime  of  the  corporation ; 
unless  it  can  be  distinguished  on  that  ground  the  case  is  in  conflict 
with  other  authorities.  I  do  not  pretend  to  overrule  the  decision  of 
a  court  of  co-ordinate  jurisdiction:  but,  if  Diggle  v.  London  and 
Blackwall  Railway  Company  (7)  is  in  conflict  with  the  authorities 
laying  down  this  principle,  I  adhere  to  them,  and  not  to  it. 

(1)  46  B.  K.  626  (6  Ad.  &  EL  829).  (6)  55  E,  R.  794  (6  M.  &  W.  815). 

(2)  70  R.  R.  663  (8  Q.  B.  810).  (6)  61  R.  R,  664  (4  Man.  &  G.  860). 

(3)  91  R.  R.  898  (1  Bail  C.  0.  85).  (7)  5  Ex.  442. 

(4)  83  R.  R.  439  (16  Q.  B.  229). 
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Hendebsok  I  cannot  think  that  the  magnitude  or  the  insignificance  of  the 
Australian  contract  is  an  element  in  deciding  cases  of  this  sort.  No  doubt, 
^^  Ste^^^  when  the  exception  originated,  it  was  applied  only  to  small  matters 
Navigation  such  as  the  appointment  of  servants,  being  all  that  municipal  cor- 
porations required.    But,  as  soon  as  it  became  extended  to  trading 


[417] 


corporations,  it  was  applied  to  drawing  and  accepting  bills,  of  any 
amount;  and  this  shows  that  insignificance  is  not  an  element. 
Neither,  I  think,  is  frequency.  The  first  time  that  a  Company 
makes  a  contract  of  any  kind,  that  contract  must  have  been  un- 
precedented. The  question  is,  I  think,  whether  the  contract  in  its 
nature  is  directly  connected  with  the  purpose  of  the  incorporation. 
I  think  myself  that  it  is  most  inexpedient  that  corporations  should 
be  able  to  hold  out  to  persons  dealing  with  them  the  semblance  of 
a  contract,  and  then  repudiate  it  because  not  under  seal:  but  I 
know  that  others  take  a  different  view  of  expediency,  and  think  it 
would  have  been  better  had  the  strictness  of  the  old  rule  never  been 
relaxed. 


Crompton,  J. : 

I  perfectly  agree  in  the  principles  laid  down  by  my  brothers; 
and  more  especially  I  concur  in  that  important  principle  suggested 
in  Broughton  v.  The  Manchester  Wateiivorks  Company  (i),  that  a 
modern  corporation,  incorporated  for  trading  purposes,  may  make 
binding  contracts  in  furtherance  of  the  purposes  of  their  incorpora- 
tion, without  using  their  seal.  This  principle  has  been  acted  upon 
in  several  cases,  and  was  recognised  and  confirmed  in  the  judgment 
r  *418  ]  in  *  Copper  Miners'  Company  v.  Fox  (2).  But,  whilst  agreeing  in 
these  principles,  and  in  their  application  to  this  case,  I  must  say  I 
can  see  no  vaUd  distinction  between  the  present  case  and  some  of 
those  in  the  Exchequer.  I  cannot  think  that  this  contract  is  more 
directly  connected  with  the  purposes  of  the  incorporation  than  was 
the  contract  in  Diggle  v.  London  and  Blackwall  Railway  Company  (3), 
nor  that  it  can  properly  be  said  to  be  of  more  frequent  occurrence ; 
and,  at  all  events,  I  do  not  think  that  the  Court  of  Exchequer 
proceeded  upon  any  such  distinction.  If,  therefore,  I  stood  alone, 
I  might,  in  deference  to  the  Court  of  Exchequer,  feel  bound  to 
give  judgment  for  the  defendant,  though  against  my  own  opinion, 
and  hoping  that  the  judgment  might  be  reversed  on  error.  I 
perfectly  agree  with  my  brothers  as  to  what  the  judgment  ought 


(1)  22  R.  R.  278  (3  B.  &  Aid.  1). 

(2)  83  R  R.  439  (16  Q.  B.  229). 


(3)  5  Ex.  442. 
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to  be ;  but  I  cannot  disguise  that  I  think  we  give  judgment  for 
the  plaintiff  in  direct  opposition  to  the  decisions  of  the  Court  of 
Exchequer. 


Jtidgment  for  plaintiff. 


IN    THE    EXCHEQUER   CHAMBER. 


1  Q.  B.  534,  539,  35  L.  J.  Q.  B.  193 
15  L.  T.  67  The  Trouhaiiour  (1866) 
L.  R.  1  Ad.  302,  304,  16  L.  T.  156; 

R.R. — VOL.  cm. 


88,  90, 17  L.  T.  667 ;  The  Orienta  [1894] 
P.  271,  277  (a£fd.  [1895]  P.  49,  64 
L.  J.  P.  32). 
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(Error  from  the  Queen's  Bench.) 
MITCHESON   V.   OLIVER  (I). 

(5  El.  &  BL  419—446 ;  S.  C.  26  L.  J.  Q.  B.  39  ;  1  Jur.  N.  S.  900 ;  25  L.  T.  0.  S.  258.) 

Action  for  goods  sold  and  delivered,  work,  labour  and  materials.  Plea, 
Never  indebted.  Plaintiff  proved  that  be  supplied  the  goods  and  did  the 
work  to  fit  out  the  ship  P.  then  in  London  in  dock.  That  the  orders  were 
given  by  T.,  who  appeared  on  the  register  as  master,  and  that  defendant 
appeared  on  the  register  as  owner.  Some  evidence  was  given  from  which 
it  might  be  inferred  that  T.  was  appointed  by  defendant.  Defendant 
proved  that  he  had  agreed  to  sell  the  P.  to  one  G. :  that  T.  was  appointed 
master  by  G.,  and  gave  the  orders  for  G. ;  and  that  defendant  afterwards 
resumed  possession  of  the  vessel. 

The  Judge  directed  the  jury  that,  if  T.  acted  as  master  with  defendant's 
privity  and  consent,  and  the  goods  were  bond  fide  supplied  on  the  credit  of  the 
owner,  defendant  was  liable ;  and  that^  though  defendant's  evidence  was 
believed,  he  was  not  conclusively  entitled  to  a  verdict.  On  a  bill  of  exceptions : 

Held,  that  defendant  was  not  liable  for  the  goods  ordered  by  T.  unless 
he  had  sanctioned  T.'s  appearing  to  be  his  captain  acting  for  him,  and  the 
goods  were  supplied  on  the  faith  of  T.*s  being  so ;  and,  consequently,  that 
the  direction  was  wrong. 

Qncere,  whether  the  primd  facie  authority  of  the  captain  of  a  ship  in  dock 
in  London  extends  to  order  repairs,  the  owner  being  no  farther  distant 
than  Liverpool  ? 

Action  for  goods  sold  and  delivered,  work,  labour  and  materials. 
Plea :  Never  indebted.  Issue  thereon.  On  the  trial,  before  Lord 
Campbell,  Ch.  J.,  at  the  sittings  at  Guildhall  in  Hilary  Term,  1854, 
the  plaintiff  had  a  verdict  subject  to  a  bill  of  exceptions. 

The  bill  of  exceptions  set  out  the  evidence  adduced  on  behalf  of 
the  plaintiffs ;  by  which  it  appeared  that  the  plaintiffs  were  ship- 
smiths  at  Limehouse,  and  the  defendant  a  merchant  at  Liverpool. 
That  the  defendant  was,  and  had  been  since  25th  July,  1850,  the 
sole  owner  of  the  ship  Progress,  of  Liverpool,  duly  registered,  in 
July,  *1850,  in  the  name  of  the  defendant,  who  until  the  time  of 
the  trial  continued  the  sole  registered  owner.  One  William  Christie 
had  been  appointed  by  the  defendant,  and  acted  as  master  of  the 
Progress ;  and  his  name  appeared  on  the  registry  as  master  from 

(1)  Cited,  Uihhs  v.  Ross  (1866)  L.  E.      The  Great  Eastern  (1868)  L.  B.  2  Ad. 


1855. 
June  16. 
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MITCHE80N  the  7th  of  August,  1860,  until  the  14th  September,  1852.  On  13th 
Olivbb.  September,  1852,  the  certificate  of  the  ship's  registry,  with  the 
name  of  William  Hutchison  Thomson  thereon  indorsed  as  master, 
was  taken  to  the  office  of  the  Registrar-General  for  shipping  at  the 
Custom-house  of  the  port  of  London,  where  a  duplicate  of  the 
Liverpool  register  was  kept,  upon  which  duplicate  the  name  of 
Christie  up  to  that  time  appeared  as  master ;  and  Thomson's  name 
was  thereupon  entered  in  the  public  register  book  in  London  as 
master.  On  cross-examination  of  plaintiff's  witnesses  it  appeared 
that,  by  the  course  of  business  in  relation  to  the  office,  upon  any 
person  attending  with  the  original  certificate  of  the  ship's  registry 
before  the  collector  or  comptroller  of  a  port,  accompanied  by  the 
person  whose  name  it  was  desired  to  have  indorsed  on  the  certificate 
as  master,  and  the  person  so  to  be  named  as  master  entering  into 
the  usual  bond  required  by  Act  of  Parliament,  the  collector  or 
comptroller  thereupon  indorsed  his  name,  as  master,  on  the  certifi- 
cate ;  such  certificate  so  indorsed  was  then  taken  to  the  office  of  the 
Begistrar-General,  who  upon  sight  of  the  indorsement  entered  the 
appointment  in  the  book  of  registry.  The  plaintiff  Joseph  John 
Mitcheson  appeared  as  a  witness,  and  stated  that,  while  the  ship 
was  lying  in  the  East  India  Dock,  goods  were  supplied  to  and  work 
done  for  and  upon  the  said  ship  by  himself  and  his  co-plaintiffs,  to 
the  amount  of  227Z.  6<.  2c2.,  for  fittings  to  the  standing  and  running 
[  *42i  ]  rigging,  chain  cables,  work  *done  to  the  round  house,  top  gallant, 
forecastle,  deck  house,  and  the  hull  of  the  vessel,  and  necessary 
stores  for  repair  of  the  iron  work:  that  the  supplies  and  work 
commenced  on  the  10th  October,  1852,  and  continued  down  to  the 
17th  November  in  the  same  year ;  that  he  did  not  himself  receive 
the  orders  for  the  same ;  that  on  the  12th  day  of  October  he  searched 
the  registry,  saw  that  Edward  Oliver  was  the  registered  owner,  and 
William  Hutchison  Thomson  the  master,  of  the  ship;  and  he 
further  stated  that  he  never  heard  of  the  name  of  Mr.  Gompertz 
until  after  the  whole  of  the  work  had  been  done,  and  the  goods 
supplied.  The  foreman  of  the  plaintiffs  stated  that  the  supplies 
and  the  work  in  question  were  made  and  done  for  the  ship  in  the 
East  India  Dock,  under  his  superintendence ;  that  the  witness  first 
went  on  board  the  ship  about  the  6th  or  7th  October,  1852 ;  that 
he  knew  Captain  Thomson;  that  he  saw  Captain  Thomson  the 
second  time  of  his  (the  witness's)  going  on  board  about  the  8th  or 
9th  of  October,  and  afterwards  from  time  to  time  as  the  wor\  was 
being  done ;  that  Captain  Thomson  was  on  board  acting  as  master 
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of  the  ship,  and  witness  never  saw  any  other  person  who  acted  as    mitchesoit 

master ;  that  he  received  the  orders  for  the  said  goods  and  supplies      oliveb. 

from  Captain  Thomson.    This  witness  upon  his  cross-examination 

stated  that,  while  the  said  supplies  and  work  were  being  made  and 

done,  repairs  were  going  on  on  board  the  ship ;  that  she  was  in  the 

dock ;  that  there  was  no  crew  on  board ;  and  that  it  is  not  usual 

for  the  crew  to  be  on  board  until  the  ship  is  going  out  of  dock ; 

that  there  was  a  top  gallant  forecastle  under  repair ;  and  that  there 

was  a  round  house  and  a  deck  *house  also  under  repair ;  and  that      [  *^^^  1 

these  were  necessary  parts  of  a  ship  for  an  emigrant  ship;  that 

Captain  Thomson  was  on  board  giving  orders  for  the  repairs  of  the 

ship;  that  witness  first  went  on  board  the  ship  in  pursuance  of 

orders  given  to  him  by  the  plaintiff  Bobert  William  Mitcheson, 

and  in  pursuance  of  such  orders  communicated  with  Thomson.    It 

was  proved  that  defendant,  on  21st  January,  1853,  paid  to  the  East 

India  Dock  Company  the  dues  in  respect  of  the  Progress  having 

been  in  their  docks  from  1st  October  to  80th  December,  1852. 

The  plaintiffs  next  gave  in  evidence  the  following  letter  by  Messrs. 

Cox  and  Stone,  sent  by  them  on  behalf  of  Messrs.  Why  te  and  Harper 

to  Mr.  William  Henry  Cotterill,  then  the  attorney  for  the  defendant, 

and  Cotterill's  answer. 

"  Ship  Progress.    88,  Poultry,  11  December,  1852. 

"  Dear  Sir, — ^Messrs.  Whyte  and  Harper,  coopers,  Limekiln  Hill, 
Limehouse,  have  shipped  on  board  this  vessel  a  quantity  of  water 
casks ;  which  we  are  informed  are  still  on  board,  but  are  not  paid 
for.  Our  clients  naturally  look  to  captain  and  owners  for  payment, 
or  for  the  return  of  the  goods  if  payment  is  not  forthcoming.  We 
have  seen  Mr.  Bobert  Jackson  the  agent  for  Mr.  Edward  Oliver  of 
Liverpool,  the  registered  owner;  and  he  has  referred  us  to  you. 
You  will  therefore  oblige  us  by  putting  the  matter  in  train  of 
immediate  settlement." 

"  Ship  Progress.    Throgmorton  Street,  14  December,  1852. 

"  Dear  Sirs, — I  have  received  your  letter  of  the  11th  and  12th 
instant.  Mr.  Jackson  has  been  long  since  instructed  not  to  prevent 
any  persons,  who  placed  any  moveable  property  on  board  this  ship 
while  she  was  in  *the  hands  of  Mr.  Gompertz,  from  removing  the  C  ••^23  ] 
same ;  and  I  do  not  see  why  he  troubled  you  with  a  reference  to 
me.  I  now  write  to  him  to  repeat  these  instructions,  and  apprehend 
your  clients  will  have  no  difficulty." 

One  of  the  surveyors  to  Lloyd's  Registry  of  Shipping  stated  that 

35—2 
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MiTOHfe:BON  he  surveyed  the  ship  in  question  on  the  27th  and  80th  August, 
Olivbb.  1852;  she  was  at  that  time  in  the  dock  of  Messrs.  Wigram,  the 
ship  builders  at  Blackwall,  undergoing  repairs ;  that  witness  also 
surveyed  her  in  the  East  India  Dock  on  the  24th,  25th  and  27th 
September,  1852.  The  witness  acted  in  pursuance  of  an  applica- 
tion to  the  secretary  of  Lloyd's  Register  by  Mr.  Robert  Jackson, 
dated  27th  August,  1852,  of  which  the  following  is  a  copy : 

"Lloyd's  Register  op  British  and  Foreign  Shipping, 

"London,  August  27th,  1852. 
"  Sir, — Please  give  directions  for  a  survey  to  be  made  on  the  ship 
Progress  of  Liverpool,  William  Christie  master,  942  tons,  lying  at 
Wigram's  Dock  for  the  purpose  of  continuation  as  A  1. 

"  Your  obedient  Servant, 
"  To  Mr.  Charles  Graham,  (Signed)  "  Robert  Jackson 

"  2,  White  Lion  Ct.,  Cornhill.  for  the  owner. 

"  Entered  in  order  book.  "  Broker's  name." 

Witness  surveyed  her  for  the  purpose  of  reporting  to  the  com- 
mittee of  Lloyd's  Registry  of  Shipping  whether  in  his  opinion  she 
was  entitled  to  be  classed  A  1  in  their  books ;  there  were  some 
articles  supplied  and  work  done  by  the  plaintiffs,  which  form  part 
of  the  particulars  of  the  plaintiffs'  demand,  including  the  chains, 
anchors  and  sails  and  stores  and  fittings  to  rigging,  which  were 
necessary  in  order  to  entitle  her  to  be  so  classed ;  there  were  other 
[  *i2i  ]  articles  so  supplied  which  *a]so  form  part  of  the  particulars  of  the 
plaintiffs'  demand  which  were  not  necessary  so  to  entitle  her, 
though  they  were  usual  for  passenger  ships.  Upon  cross-exami- 
nation,  the  witness  stated  that  on  the  4th  September  in  the  same 
year  he  considered  she  was  in  a  state  entitling  her  to  be  classed 
A  1,  but  that  the  committee  of  Lloyd's  who  determined  the  classifi- 
cation suspended  the  certificate  at  witness's  request :  that  afterwards 
he  felt  dissatisfaction ;  and  a  new  examination  was  made  by  Mr. 
Courtenay :  that  he  went  occasionally  on  board  with  Mr.  Courtenay 
during  the  progress  of  the  alterations;  and  that  afterwards  he 
signed  Mr.  Courtenay *s  report,  dated  15th  October,  1852,  that  she 
was  entitled  to  be  classed  A  1.  Captain  Reeves,  surveyor  for  the 
Board  of  Commissioners  appointed  by  Act  of  Parliament  for  the 
regulation  of  ships  engaged  in  carrying  emigrant  passengers,  on  the 
8th  September,  1852,  surveyed  the  ship  in  question  by  order  of  the 
Commissioners.  She  was  then  lying  in  the  East  India  Dock ;  he 
surveyed  her  to  report  as  to  her  fitness  to  carry  passengers.     This 
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witness  described  many  of  the  articles  in  the  particulars  of  the    Mitchbson 
plaintiffs'   demand,  including  the  fittings  for  the  standing  and       qliyer. 
running  rigging,  the  work  done  to  the  round  house,  top  gallant 
forecastle  and  deck  house,  the  work  done  to  the  hull,  and  iron 
stores  supplied,  and  the  chain  cables,  and  stated  that  in  his  judg- 
ment they  were  necessary  for  the  ship  as  an  emigrant  passenger 
ship,  and  to  enable  her  to  be  passed  by  the  Government  emigration 
surveyor  ;  or  for  a  transport  ship :  but  the  work  done  to  the  round 
house,  top  gallant  forecastle  and  deck  house  would  not  be  necessary 
for  an  ordinary  merchant  ship.    Other  witnesses  proved  that  at  the 
time  the  work  was  done  Thomson   appeared  on  board,  and  gave 
orders ;  that  *there  were  then  ship-keepers  on  board,  but  no  crew ;       [  *425  ] 
tliat  John  McCappin  was  sometimes  on  board ;  that  in  November 
and  December  some  goods  shipped  on  board  were  given  up  to 
Mr.  Spaeth.    The  following  note  was  produced. 

**  To  the  officer  on  board  the  ship  Progress. 

"  2nd  December,  1852. 
**  Please  deliver  to  the  order  of  Mr.  C.  B.  Spaeth  the  following 
goods  shipped  by  him  : 

**  160  cases  of  Geneva,  4  bunks  or  cases,  100  barrels  flour. 
'*  By  authority  of  Edward  Oliver.  W.  H.  Thomson. 

**  Mr.  Byrne  will  please  to  deliver  these  goods  on  the  terms  of  my 

letter  sent  you. 

"  Edward  Oliver." 

Mr.  William  Henry  Cotterill,  called  as  a  witness  for  the  plaintiffs, 
having  proved  the  defendant's  signature  to  the  last  mentioned 
paper,  stated,  on  cross-examination,  that  he  was  attorney  for  the 
defendant,  and  was  so  on  the  18th  November,  1852 ;  the  defendant 
had  consulted  him ;  witness  saw  the  defendant  and  Mr.  Oliverson, 
the  attorney  of  Mr.  William  Hutchison  ;  the  witness  told  his  client 
the  defendant  to  give  every  facility  Captain  Thomson  required  to 
discharge  all  the  cargo  that  was  on  board,  and  told  Mr.  Oliver  to 
give  every  facility  for  unloading  and  returning  goods  that  were  on 
board  the  ship,  and  prepared  a  letter  to  Mr.  Malcolmson,  who  was 
principally  appointed  ship-keeper  to  deliver  all  the  goods.  John 
James,  a  clerk  at  the  Admiralty,  called  by  the  plaintiffs,  produced  a 
written  tender  made  by  the  defendant  on  the  80th  November,  1862, 
and  signed  by  the  defendant  "Edward  Oliver,  owner,"  and  a 
contract  signed  and  *made  by  him  with  the  Admiralty  for  the  [  *426  l 
use  of  the  ship  in  (question,  described  a^  of  the  cl^^ss  A  1^  to 
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MiTCHEsoN  convey  troops  on  her  Majesty's  transport  service  to  Corfu  and  other 
Oliver.  places.  Another  witness  proved  that  the  money  payable  under 
the  contract  for  such  use  of  the  ship  had  been  received  from  the 
Admiralty  by  him  as  agent  of  and  on  behalf  of  the  defendant. 

Upon  each  occasion  of  the  ofifering  of  evidence  of  orders  given 
by  Captain  Thomson,  an  exception  to  the  evidence  was  taken  and 
overruled  :  and  upon  the  occasion  of  the  offering  of  evidence  as  to 
the  examination  of  the  registry,  and  as  to  the  tender  signed  by  the 
defendant  to  and  the  contract  made  with  the  Admiralty  by  the 
defendant,  exception  was  taken  by  the  defendant's  counsel  to  the 
admissibility  of  such  evidence,  and  in  like  manner  was  overruled ; 
and  the  evidence  was  received. 

This  being  the  evidence  adduced  by  the  plaintiffs,  the  defendants 
adduced  the  following  evidence.  Defendant,  in  the  month  of  July, 
1852,  being  the  owner  of  the  ship  in  question,  entered  into  the 
following  agreement  with  one  Henry  Gompertz. 

"  London,  14th  July,  1852. 

"  Mr.  Edward  Oliver  of  Liverpool,  ship  owner,  agrees  to  sell,  and 
Henry  Gompertz,  Esq.  agrees  to  buy,  for  the  sum  of  7,875/.,  ff th 
parts  or  shares  of  the  ship  Progress  of  Liverpool,  942  tons  register, 
built  at  St.  Johns,  N.  Brunswick,  in  1846,  Edward  Oliver  owner, 
now  lying  at  Antwerp,  together  with  all  her  stores,  which  include 
at  least  two  suits  pf  sails  belonging  to  her.  The  vessel  and  stores 
to  be  taken  with  all  faults,  and  to  be  delivered  by  the  seller  at 
[  *427  ]  London  or  Southampton,  in  not  *later  than  21  days  from  the  day 
the  buyer  gives  written  orders  to  the  seller  to  bring  the  ship  to 
London,  or  in  not  later  than  26  days  if  to  Southampton:  the 
vessel  to  be  then  classed  by  the  seller  at  his  expense  A  1  at  Lloyd's 
to  the  end  of  1852,  and  to  be  also  sheathed  with  yellow  metal  of 
20,  22,  24,  26  and  28  oz.  to  the  16  feet  over  patent  felt.  The  vessel 
to  be  also  passed  by  the  seller  at  his  expense  with  the  Government 
emigration  surveyor  for  the  conveyance  of  passengers  to  Australia. 
It  being  agreed  that  the  buyer  shall  provide  at  his  expense  all 
fittings  between  decks  and  berths,  extra  boats,  extra  casks,  ventila- 
tors and  all  other  requisites  for  the  passengers.  Payment  for  the 
ship  to  be  made  to  Mr.  Edward  Oliver  or  to  Messrs.  Armstrong, 
Goodhall  and  Chilton,  as  the  agents  of  the  seller,  out  of  the  out- 
ward passage  money  and  freight  to  Australia,  and  the  same  to  be 
paid  over  by  Messrs.  William  Hutchison  &  Co.,  whom  the  buyer 
authorizes  to  act  as  his  agents  for  the  loading  and  dispatch  of  the 
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ship,  in  sams  as  they  may  receive  it ;  saoh  payment  to  be  made  in  Mitcheson 
not  later  than  two  months  from  the  date  of  the  ship  being  passed  qliveb, 
by  the  emigration  surveyor,  within  which  time  the  buyer  under- 
takes to  dispatch  the  ship  from  London  or  Southampton  to 
Australia.  Should  the  amount  of  passage  moneys  and  freight 
not  be  sufficient  for  the  payment  of  the  said  purchase  money  of 
7,875/.,  the  balance  to  be  paid  by  the  buyer  before  the  ship  clears 
at  the  Custom-house  in  cash  less  2^  per  cent,  discount,  or  by 
approved  bills  at  6  months  date.  A  deposit  of  2^  per  cent,  on  the 
amount  of  the  purchase  money  to  be  paid  in  cash  on  signing  this 

contract. 

"Edward  Oliver.    Henry  Gompbrtz." 

The  following  agreement  was  entered  into  between  the  said  Henry       [  428  ] 
Gompertz  and  the  said  William  Hutchison  Thomson  (called  in  the 
evidence  Captain  Thomson). 

"  London,  1st  September,  1852. 

"It  is  this  day  mutually  agreed  between  William  Hutchison 
Thomson,  master  mariner,  and  Henry  Gompertz,  Esq.,  owner  of 
the  Progress  now  lying  in  London,  that  the  said  William  Hutchison 
Thomson  is  to  take  command  of  that  vessel  from  this  date,  now 
bound  on  a  voyage  from  London  to  Australia  and  otherwise  as 
emplojrment  may  offer,  on  the  following  terms,  namely  that  the 
said  William  Hutchison  Thomson  is  to  be  paid"  &c.  (specifying 
the  terms). 

John  McCappiu,  a  witness  called  for  the  defendant,  stated  that 
he  was  superintendent  of  the  shipping  of  the  defendant,  and  resided 
at  Liverpool,  where  the  defendant  resided ;  that  in  the  month  of 
August,  1852,  he  was  sent  to  London  by  defendant  to  take  charge 
of  the  ship  Progress;  that  he  came  to  London  accordingly,  and 
caused  the  ship,  in  the  month  of  August,  to  be  placed  in  the  dock 
of  Messrs.  Wigram  at  Blackwall,  where  certain  repairs  were  done 
upon  her  on  account  of  the  defendant ;  that  he  afterwards  caused 
her  to  be  conveyed  co  the  East  India  Docks ;  and  having  done  so 
he  sent  to  Messrs.  Hutchison  &  Co.  the  following  letter. 

"  London,  4th  September,  1852. 
"Messrs.  W.  Hutchison  &  Co.  Gbntlbmbn, — Please  to  take 
notice  that  the  ship  Progress  is  now  safe  in  the  East  India  Dock, 
and  is  at  the  risk  and  expense  of  the  buyer  (as  per  contract  dated 
14th  July,  1852)  from  this  date.  I  am  Ac,  for  Edward  Oliver, 
John  McCappin." 
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MiTCHEBON        That  about  the  same  time  be  saw  Captain  Thomson  on  board, 

Olivbb,      a^^d  received  from   him  the   following    letter    from  Messrs.  W. 

[  429  ]       Hutchison  ife  Co. 

"  9th  September,  1852. 

**  Mr.  McCAPPiNj^The  bearer  Captain  W.  H.  Thomson  is 
appointed  to  the  command  of  the  Progress.  Yours  very  truly, 
W.  Hutchison  &  Co.,  ship's  husband." 

That  witness  took  from  the  said  Captain  Thomson  the  following 
receipt.  "Blackwall,  London,  September  8th,  1852.  Keceived 
from  Captain  Christie  the  ship  Progress  with  all  her  stores,  as  per 
contract  dated  14th  July,  1852.  W.  H.  Thomson."  That,  after 
that  time,  Thomson  was  constantly  on  board ;  and,  while  the  ship 
was  in  the  East  India  Dock  during  the  said  month  of  September, 
Captain  Thomson  and  Mr.  Hutchison  required  many  things  to  be 
done  on  the  ship  by  the  defendant,  insisting  that  the  defendant  was 
bound  to  do  such  things  under  the  contract  of  14th  July ;  some  of 
which  things  the  witness  on  behalf  of  the  defendant  agreed  to  do, 
and  caused  to  be  done,  on  behalf  and  at  the  expense  of  the  defen> 
dant ;  and  that  others  so  required  he  on  behalf  of  the  defendant 
refused  to  do ;  that,  among  other  things,  the  witness  agreed  to  do 
part  of  the  standing  rigging  which  had  been  condemned  by  the 
surveyor,  but  refused  to  do  any  of  the  running  rigging ;  that,  while 
he  was  on  board  attending  to  the  work  he  had  agreed  to  do  for 
defendant,  he  saw  various  persons  on  board,  who  had  not  been 
employed  or  ordered  by  the  witness,  doing  work  other  than  that 
agreed  to  be  done  by  the  witness ;  that  the  witness  left  the  ship 
about  the  end  of  October  ;  that  the  witness  never  ordered  any  thing 
of  the  plaintiffs,  or  to  be  done  by  the  plaintiffs,  and  never  gave 
Thomson  any  authority  to  do  so.  The  witness  stated  that  the 
[  *430  ]  «  defendant  *was  in  ill  health  and  unable  to  attend  the  trial.  The 
witness,  on  cross-examination,  stated  that,  during  all  the  time  he, 
witness,  was  there,  Thomson  was  there,  and  acted  as  master  of  the 
ship ;  that  witness  was  there  every  day ;  that  a  person  of  the  name 
of  Jackson,  a  friend  of  the  defendant,  was  there  occasionally ;  that 
Jackson  never  gave  any  orders  without  the  permission  of  the  witness  ; 
that  the  witness  consulted  Jackson  if  the  witness  wanted  any  thing ; 
that  there  were  ship-keepers  on  board ;  that  witness  paid  the  ship- 
keepers  ;  that  the  duty  of  a  ship-keeper  is  to  take  charge  of  the 
vessel,  to  see  that  it  is  properly  taken  care  of;  that  they  are 
labouring  men  and  usually  old  sailors,  as  was  the  case  in  this 
instance. 
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Captain  William  Hutchison  Thomson,  called  as  a  witness  by  the  Mitchesok 
defendant,  identified  the  agreement  already  set  out  between  him  Oi^ivbr. 
and  Henry  Gompertz  and  the  receipt  which  he  gave  the  witness 
McCappin  for  the  ship  in  question  ;  in  pursuance  of  which  agree- 
ment he  took  the  command  of  the  said  ship  as  master.  The  witness 
stated  that,  after  the  giving  of  the  receipt,  he  was  continually  on 
board  the  ship  ;  that  the  witness  ordered  various  works  to  be  done 
on  board  by  instructions  of  Hutchison  ;  that  by  direction  of 
Hutchison  he  called  on  plaintiffs,  at  the  end  of  September  or 
beginning  of  October,  1852 ;  that  the  witness  gave  orders  to  the 
plaintiffs  for  certain  things  to  be  done  for  the  ship ;  that  he  said  he 
was  instructed  by  Hutchison  so  to  do ;  that  the  work  was  then  done 
from  time  to  time  by  witness's  orders.  Some  of  the  work  done  by 
the  plaintiffs  he  had  requested  Hutchison  to  do ;  that  the  witness 
never  received  any  authority  from  the  defendant,  or  from  McCappin, 
or  Jackson,  or  from  any  one  else,  on  *behalf  of  defendant ;  that,  [  M3i  ] 
before  the  ship  had  been  hauled  away,  which  was  on  the  18th 
November,  a  quantity  of  cargo  and  passengers*  luggage  had  been 
put  on  board;  that  these  were  claimed  by  the  owners  and  the 
passengers,  who  applied  to  witness  for  them  ;  and  he  told  them  he 
had  no  power ;  and  the  witness,  being  shown  the  delivery  order  for 
Mr.  Spaeth's  goods,  dated  2nd  December,  1852,  before  set  forth, 
and  being  asked  by  the  defendant's  counsel,  ''  Did  Mr.  Oliver  ever 
give  you  any  authority  of  any  sort  or  kind  with  reference  to  that 
ship  except  that  you  might  deliver  up  the  moveable  goods  on  board  ?  " 
stated  that  the  defendant  sent  a  letter  to  him,  witness,  through  a 
passenger,  authorizing  him  to  grant  sach  a  document  as  that  order 
of  the  2nd  December.  That  letter  was  afterwards  proved,  by  a 
copy,  and  was  as  follows :  **  London,  27th  November,  1852. 
Captain  Thomson.  Sir, — You  having  been  employed  by  Mr.  Henry 
Gompertz  with  respect  to  the  ship  ProgresSj  and  have  as  I  under- 
stand  taken  on  board  her  sundry  goods  for  which  you  have  signed 
bills  of  lading,  I  write  to  say  that  I,  as  the  legal  owner  of  the  said 
ship,  but  having  had  nothing  to  do  with  any  such  shipments,  make 
no  objection  to  any  such  goods  being  taken  out  of  the  ship,  and 
delivered  up  to  the  persons  who  shipped,  on  the  cancellation  of  the 
bills  of  lading  given  for  the  same.  I  further  do  not  object  to  the 
removal  of  the  carpets  and  other  moveable  furniture  put  into 
the  ship  by  order  of  Mr.  Gompertz.  I  am,  Sir,  your  obedient 
servantj  Edward  Oliver."  The  witness  identified  the  paper  dated 
2nd  December,  1852,  addressed  to  thp  office^  Qn  hq^v^  the  ship 
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MiTCHEsoN    Progress,  and  stated  that  it  was  by  the  authority  of  the  above  letter 

Olivkb.      of  the  27th  November,  and  by  no  other  authority,  that  he  signed 

[  '432  ]       the  paper  of  the  *2nd   December ;  and  that  he  never  had  any 

other  authority  from  the  defendant;  and  that  he  was  never  on 

board  the  ship  after  the  18th  November,  1852. 

William  Hutchison,  called  as  a  witness  for  the  defendant,  stated 
that  in  July,  1852,  he  was  a  ship  broker  trading  under  the  firm  of 
William  Hutchison  &  Co. ;  that  he  acted  on  behalf  of  Mr.  Henry 
Gompertz  in  treating  with  Messrs.  Armstrong,  Goodball  and  Chilton, 
acting  for  the  defendant  upon  the  occasion  of  the  making  of  the 
agreement  dated  14th  July,  1852 ;  that  afterwards  witness  sent 
to  them  the  following  letter:  "1,  Bichbs  Court,  Limb  Strbbt, 
8th  Sept.,  1852.  Messrs.  Armstrong,  Goodhall  and  Chilton. 
Dear  Sirs, — Please  give  the  bearer  the  register  and  light  bills 
per  Progress,  that  we  may  enter  her  at  once.  We  are,  yours 
respectfully,  W.  Hutchison  &  Co."  That  the  witness  received  the 
register  and  light  bills,  and  gave  the  following  receipt.  ''  Beceived 
from  Armstrong,  Goodhall  and  Chilton  the  register,  requiring  note 
and  crew  list  of  the  Progress,  Messrs.  Hutchison  &  Co.  returning 
the  register  after  entering  the  ship  out.  W.  Hutchison.  London, 
9th  September,  1852."  That  the  witness  afterwards  returned  the 
ship's  register  to  Messrs.  Armstrong,  Goodhall  and  Chilton,  with 
the  appointment  of  Captain  Thomson  as  master  thereon  indorsed, 
which  witness  had  procured  at  the  Custom-house :  that  the  witness 
several  times  went  on  board  the  ship  with  Captain  Thomson,  and 
had  discussions  with  the  witness  McCappin  as  to  various  things 
which  witness,  on  behalf  of  Gompertz,  required  to  be  done  by  the 
defendant  under  the  said  contract  of  14th  July,  1852 ;  that  some  of 
those  things  McCappin  agreed  on  behalf  of  the  defendant  to  do, 
and  others  he  refused  to  do.  That  witness  never  had  any  authority 
[  •433  ]  from  the  defendant  to  *give,  and  never  did  give,  any  orders  to  the 
plaintiffs  for  or  on  behalf  of  the  defendant :  that  he  recommended 
Captain  Thomson  to  go  to  the  plaintiffs. 

Mr.  William  Henry  Cotterill,  defendant's  attorney,  stated  that  a 
letter  dated  29th  November,  1852,  from  the  defendant,  addressed  to 
Malcolmson,  was  written  under  the  advice  of  witness ;  that  Mal- 
colmson  was  a  man  put  into  possession  by  defendant  after  the 
18th  November,  1852,  and  at  the  time  of  the  trial  was  abroad; 
and  that  the  authority  written  under  the  letter  of  2nd  December, 
1852,  from  the  defendant  to  Byrne,  was  written  under  the  advice 
of  witness.     That  the  following  is  a  copy  of  the  letter  of  the 
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29th  November,  1852.     "  Mr.  Malcolmson.    Sir, — You  will  please    Mitcheson 
to  allow  Captain  Thomson  to  remove  any  goods  on  board  the  ship      oliveb. 
Progress,  also  oarpets  and  other  moveable  furniture,  put  into  the 
ship  by  order  of  Mr.  Gompertz.    I  am,  Sir,  your  obedient  servant, 
Edwabd  Olivbr." 

Harrison  Chilton,  a  witness  called  on  behalf  of  the  defendant, 
stated  that  he  was  of  the  firm  of  Armstrong,  Goodhall  and  Chilton, 
ship  agents;  that  the  said  firm  on  behalf  of  the  defendant  nego- 
tiated with  the  witness  Hutchison  on  behalf  of  Henry  Gompertz 
upon  occasion  of  the  agreement  of  the  14th  July,  1852;  the 
witness  identified  the  letter  of  the  8th  September,  1852,  from 
Hutchison  &  Co.  to  the  firm  of  the  witness,  and  the  receipt 
signed  by  Hutchison,  spoken  of  by  him,  dated  9th  September. 
The  witness  stated  that  he  delivered  the  register  to  Hutchison 
for  the  sole  purpose  mentioned  in  the  letter  ;  that  some  time  after 
the  receipt  of  the  9th  September  he  received  back  the  register 
from  Hutchison  ;  that  his  attention  was  not  called  to  the  fact 
that  the  appointment  of  Thomson  as  master  *had  been  made  in  [  *434  ] 
the  register ;  that  he  did  not  see  it ;  and  that  he  did  not  know 
of  it  until  about  a  month  afterwards,  about  the  time  when  the 
defendant  took  possession  of  the  ship.  On  his  cross-examination 
he  stated  that  the  ship  could  not  be  entered  out  without  a  regular 
master,  except  by  sufferance  or  in  the  name  of  the  old  master; 
that  Captain  Christie,  the  former  master,  had  been  appointed  to 
another  ship,  and  that  it  was  well  known  that  he  was  not  to 
continue  in  command.  Mr.  Robert  Jackson,  a  witness  called  for 
the  defendant,  stated  that  he  was  a  friend  of  the  defendant  and 
occasionally  went  on  board  the  ship  in  question;  and  that  he 
never  authorized  Captain  Thomson  or  any  other  person  to  give  any 
orders  to  the  plaintiffs  on  the  defendant's  account;  that  he  had 
paid  for  the  defendant  the  amount  of  dock  dues,  claimed  by  and  due 
to  the  East  India  Dock  Company ;  and  that  the  ship  without  the  pay- 
ment of  those  dues  could  not  have  been  allowed  to  go  out  of  the  dock. 

"  This  being  the  evidence  on  both  sides,  the  Lord  Chief  Justice 
stated  to  the  jury  that  the  defendant  would  not  be  liable  to  the 
plaintiffs'  demand,  merely  as  owner  of  the  ship,  nor  by  reason 
of  his  being  registered  as  such  owner;  nor  would  he  be  liable 
merely  by  the  orders  being  given  to  the  plaintiffs  by  the  registered 
master  of  the  ship ;  but  that  the  defendant  might  be  liable  if  he 
remained  in  possession  of  the  ship  and  held  himself  out  as  owner, 
and  if  a  person  act^  as  maste;:  of  the  ship  with  his  privity  an4 
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MiTCHEsoK  consent,  and  the  goods  and  work  were  supplied  to  and  done  upon 
Oliver.  the  ship  upon  the  credit  of  the  owner,  by  the  bond  fide  orders  of  the 
[  •435  ]  ♦master,  given  with  the  privity  of  the  owner,  and  if  the  goods  and 
work  were  fit,  necessary  and  proper  for  the  ship,  under  the  circum- 
stances in  which  she  was  placed,  and  fit  and  necessary  for  the 
purposes  of  the  ship,  at  the  time  of  the  orders :  and  the  jury  would 
consider  whether,  upon  the  evidence  adduced  on  both  sides,  they 
were  of  opinion  that  the  defendant  had  authorized  the  goods  and 
work  to  be  supplied  and  done  on  his  credit,  and  the  goods  and  work 
had  been  supplied  and  done  on  his  credit. 

''Whereupon  the  counsel  learned  in  the  law  for  the  defendant  did 
then  except "  &c.  (the  exceptions,  in  varied  shapes,  were,  in  sub- 
stance, that  there  was  no  evidence  that  Thomson  was  the  agent  of 
the  defendant,  or  that  the  defendant  held  him  out  as  such) ;  and, 
also,  ''  That  the  master  of  a  British  vessel,  not  on  a  voyage,  but  in 
dock  in  London,  the  owner  being  at  Liverpool  within  a  few  hours' 
communication,  has  no  authority,  as  such  master,  to  pledge  the 
credit  of  the  owner  by  an  order  for  repairs  or  supplies  to,  or 
alterations  of,  or  additions  to,  the  vessel,  when  there  is  no  pressing 
necessity  for  them." 

''  Whereupon  the  Lord  Chief  Justice  stated  to  the  jury  that  in 
his  opinion  there  was  evidence  for  the  consideration  of  the  jury  on 
which  they  might  find  a  verdict  for  the  plaintiffs:  that  the  jury 
would  consider  whether  the  order  had  been  given  with  the  authority 
of  the  defendant ;  that  the  jury  would  consider  whether,  upon  the 
evidence  adduced  and  the  direction  they  had  before  received,  the 
defendant  had  not  made  himself  originally  liable;  that  whether 
defendant  had  authorized  the  order  was  a  question  of  fact  for  the 
jury ;  that,  although  the  facts  given  in  evidence  by  the  defendant 
were  believed,  he  was  not  conclusively  entitled  in  point  of  law  to  a 
[  •436  ]  verdict ;  *that,  under  the  circumstances  proved,  the  jury  might 
come  to  the  conclusion  that  the  master  had  authority  to  bind  the 
owner  for  necessary  repairs  or  stores  for  the  ship,  although  the 
master  had  been  appointed  by  a  third  person ;  that  under  the 
circumstances  proved  the  defendant  might  be  liable  although  he 
was  residing  in  Liverpool,  and  the  goods  were  supplied  and  the  work 
was  done  in  the  port  of  London ;  and  that  there  was  evidence  for 
the  consideration  of  the  jury  that  Thomson  acted  as  master  of  the 
ship  with  the  privity  and  concurrence  of  the  defendant.  And  the 
said  Lord  Chief  Justice  declined  to  give  any  other  direction ;  and 
Yrith  thj^t  direction  he  left  the  issue  to  the  jurjr.     Thereupon  the 
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counsel  learned  in  the  law  for  the  defendant  did  except  to  the  said    Mitohesok 
direction."  Oliver. 

BramweU    now  (I)    argued    for    the    party    assigning    error, 
defendant  below : 

This  case  is  in  efTect  an  appeal  from  the  judgment  of  the  majority 
of  the  Court  of  Queen's  Bench  in  Frost  v.  Oliver  (i),  which  was  an 
action  by  another  tradesman  against  the  same  defendant,  for  goods 
supplied  to  the  same  ship.  The  facts  in  the  two  cases  did  not 
substantially  differ.  The  view  taken  by  Lord  Campbell  in  the 
Court  below,  both  in  Frost  v.  Oliver  (2)  and  on  the  trial  of  this  cause, 
renders  it  difficult  to  condense  the  evidence.  In  the  judgment  in 
Frost  v.  Oliver  (2)  Lord  Campbell  says  (3)  that  it  was  *proved  [  •437  j 
"  that,  with  his  "  (Oliver's)  "  privity,  one  Thomson  was  registered 
as  master  of  the  ship."  And  in  the  present  case  he  tells  the  jury 
to  find  for  the  plaintiff  '*  if  a  person  acted  as  master  of  the  ship  with 
his  privity  and  consent."  The  whole  evidence  now  appears  on  the 
record :  and  it  is  submitted  that  the  Lord  Chief  Justice  erred  in 
fact,  when  he  thought  that  privity  and  consent  was  proved. 

(Mauls,  J. :  On  the  present  record,  all  that  we  can  inquire  as  to 
this  is  whether  there  was  evidence  from  which  the  jury  might  infer 
privity  and  consent.    But  what  do  these  words  here  mean  ?) 

The  inaccurate  use  of  these  vague  words  appears  to  have  misled  the 
Lord  Chief  Justice.  There  may  be  some  evidence  that  Oliver's 
brokers,  Armstrong,  Goodhall  and  Chilton,  might  have  known  that 
Gompertz  had  appointed  Thomson  his  captain,  and  made  no 
objection ;  but  their  knowledge  is  not  for  this  purpose  Oliver's ; 
and,  if  it  was,  this  kind  of  privity  and  consent  will  not  support  the 
ruling.  *  *  It  is  not  disputed  that,  if  a  party  induces  another  [  438  ] 
to  believe  that  facts  exist  which  do  not,  and  to  act  on  that  belief,  it 
is,  as  between  them,  as  if  the  facts  were  true ;  but  there  is  no 
evidence  of  any  holding  out  by  Oliver  of  anything  untrue.  As  was 
observed  by  Erlb,  J.  in  his  judgment  in  Frost  v.  Oliver  (4),  "  the 
defendant  has  misrepresented  nothing  and  concealed  nothing  as 
between  him  and  the  plaintiff." 

(1)  Before  Maiile,   Credswell,  WiU  Orowder,  JJ.,  and  Parke,  Alderson, 

liams  and  Crowder,  JJ.,  and  Parke,  Piatt  and  Martin,  BB. 
Alderson,  Piatt  and  Martin,  BB.    The  (2)  95  B.  H.  560  (2  El.  &  Bl.  301). 

argument  was  not  completed  on  this         (3)  95  R.  B.  561  (2  El.  &  Bi.  302). 
day,  and  was  resumed  on  Wednesday,  (4)  95  R.  R.  573  (2  El.  &  Bl.  320). 

June  27,  before  Maule,  Cresswell  and 
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MITCHE60N  (Parks,  B.  :  Supposing  that  Oliver  had  said  or  done  something 
Oliveb.  inconsistent  with  the  true  facts,  which  does  not  appear  to  be  ihe 
case,  still  it  would  not  bind  him  unless  the  plaintiff  supplied  the 
goods  on  the  faith  that  Oliver  was  the  contracting  person.  I 
purposely  avoid  saying  on  Oliver's  credit,  a  phrase  which  I  wish 
were  never  used,  as  it  constantly  misleads  juries  into  thinking  that 
something  short  of  being  the  contracting  party  will  make  a  person 
liable.  But  in  this  case  I  find  that  Thomson  gives  evidence  that  he 
had  no  authority  from  Oliver,  that  he  had  authority  from  Hutchison, 
and  that  when  he  gave  the  orders  he  said  he  was  instructed  by 
Hutchison  to  do  so.  Therefore  the  plaintiffs  who  supplied  the 
goods  on  those  orders  must  have  known  that  Hutchison  and  his 
principal  were  the  contracting  parties,  not  Oliver.  If  that  was 
believed,  why  was  it  not  a  conclusive  defence  ?) 

There  is  another  point  of  considerable  importance,  though  probably 
it  is  not  necessary  to  decide  it.  The  ship  is  in  dock  in  London ; 
the  owner  is  resident  at  Liverpool  within  easy  distance.  Supposing 
I  ^439  ]  Thomson  *was  the  defendant's  captain  regularly  appointed,  he 
could  not,  under  such  circumstances,  without  express  authority, 
bind  his  owners  by  giving  orders  for  substantial  alterations  in  the 
ship. 

BoviU,  contra  : 

It  frequently  happens  that,  if  a  party  really  holds  a  particular 
position,  as  for  instance  that  of  master  of  a  ship,  the  position  at 
once  gives  him  authority  and  defines  it.  *  *  And,  if  the  persons 
who  have  the  power  to  fill  up  such  a  situation  permit  a  person  to 
usurp  the  appearance  of  the  situation,  his  acts  bind  exactly  as  if  he 
really  filled  it. 

(Maule,  J. :  I  remember  that  doctrine  being  acted  on.  A  wine 
merchant  sued  for  the  wine  he  had  sold  to  my  clients.  The  defence 
was  payment.  The  facts  were  that  the  defendants'  clerk  went  to 
the  plaintiff's  counting  house,  and  there  found  sitting  behind  the 
desk,  where  the  plaintiff's  clerk  ought  to  have  been,  a  man  with 
^ky  sleeves  and  a  pen  behind  his  ear,  who  looked  into  books  and 
^n  all  respects  behaved  as  a  clerk  should  do;  that  man  took  the 
^oney  and  gave  a  receipt  in  the  plaintiff's  name.  It  turned  out 
^hat  he  was  one  of  a  gang  of  swindlers  who  knew  that  money  was 
likely  to  be  paid  that  day,  and  had  by  stratagem  got  the  real  clerks 
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out  of  the  way ;  Lord  Tentbbden  held  it  a  good  payment  as  against    Mitchbson 
the  plaintiflF.)  Oliver. 

The  case  is  reported :  Barrett  v.  Deei-e  (l).    Prescott  v.  Flinn  (2)  is 

a  case  showing  that  a  principal  is  bound  by  his  agent  acting  within 

his  apparent  authority.    The  oflSce  of  master  of  a  *ship  imports      [  *^^o  ] 

such  general  authority. 

(Maule,  J. :  There  is  no  doubt  that  a  person  holding  a  situation 
to  which  authority  is  annexed  may  often  bind  his  principal  by  acts 
done  within  the  scope  of  that  authority,  though  contrary  to  express 
orders.  But,  supposing  you  make  out  that  there  is  evidence  that 
Thomson  was  the  true  captain  of  Oliver,  or  that  the  plaintiffs  are 
entitled,  as  against  Oliver,  to  treat  him  as  having  the  authority  of  a 
true  captain  of  Oliver,  you  have  further  to  make  out  that  the 
authority  to  give  such  orders  under  such  circumstances  is  incident 
to  the  office  of  captain.  Now  the  captain  of  a  ship  is  the  general 
agent  of  the  owner  for  all  things  rendered  necessary  by  the  maritime 
exigencies  of  a  voyage :  but  fitting  up  a  ship  in  dock,  so  as  to  satisfy 
the  conditions  of  a  contract  of  sale,  is  not  one  of  those  maritime 
exigencies.  Beyond  that,  also,  the  master  often  is  of  necessity  the 
agent  for  his  owners  to  do  all  which  must  be  done  promptly  for  the 
preservation  of  the  ship,  there  being  no  one  else  to  do  it  for  the 
owner.  Even  in  the  home  port  he  has  some  authority  on  this 
ground.  I  should  say,  for  instance,  that,  if  a  ship  in  dock  caught 
fire,  the  master  might  pledge  his  owner's  credit  to  hire  men  to  put 
it  out,  though  he  knew  that  his  owner  was  in  his  office  in  the  next 
street;  for  the  exigency  gives  him  no  time  to  consult  him  even 
there.  But  the  work  here  done  was  not  rendered  necessary  by  any 
maritime  exigencies  of  a  voyage ;  and  there  was  no  such  necessity 
for  speed  in  fitting  her  up,  but  that  the  owner  at  Liverpool  could  be 
consulted.) 

The  real  exception  is  that  there  was  no  evidence  to  go  to  the  jury* 

Now  since  stat.  14  &  15  Vict.  ♦o.  99,  s.  12,  the  register  is  primd      [  **4i  ] 

facie  proof  of  its  contents,  and  consequently  ptimd  facie  proof,  in 

this  case,  that  Oliver  was  owner  of  the  Progress^  and  Thomson 

captain  of  her.    The  register  was  given  to  Hutchison  &  Co.  that 

they  might  enter  her  for  the  voyage.    That  could  not  be  done 

without  a  captain ;  and  therefore  there  was  evidence  that  Oliver 

(1)  31  E.  Ji.  730  (Moo.  &  Mai.  200).  (2)  3d  E.  E.  508  (9  Bing.  19). 
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MIT0HE8OK    had  sanctioned  the  placing  Thomson's  name  on  the  register  as 

Oliver.       captain.     That  brings  the  case  within  the  principle  in  Banett  v. 

Deere  (1)  and  Rich  v.  Coe  (2) ;  and  it  was  at  least  a  question  for  the 

jury  whether  these  things  ordered  were  within  the  authority  of  the 

master  to  bind  his  owners. 

(Martin,  B.  :  In  Abbott  on  Shipping,  part  2,  cap.  8,  s.  1, 
p.  188,  (8th  ed.),  immediately  before  the  passage  you  quoted,  Lord 
Tentbrden  explains  who  are  the  owners  whom  the  captain  may 
bind  :  "  the  owners  here  spoken  of  are  not  in  all  cases  the  persons 
in  whom  the  absolute  legal  title  of  the  ship  may  be  vested,  but 
rather  those  from  whom  the  master  derives  his  authority,  and 
whose  agent  he  is,  on  the  particular  occasion."  Thomson's  owner, 
thus  defined,  is  Gompertz,  not  Oliver. 

Parkb,  B.  :  I  remember  when  it  was  supposed  that  the  liability 
to  pay  for  repairs  depended  upon  the  ownership.  But  the  matter 
has  long  been  put  on  its  true  ground,  that  of  contract,  not  of 
ownership.) 

There  was  surely  evidence  in  this  case  that  Oliver  kept  possession 
whilst  Thomson  acted  as  captain.  The  facts  that  the  repairs  were 
done  on  the  ship  in  his  possession  and  for  his  benefit  are  surely 
evidence  :  Jennings  v.  Griffiths  (s).  Cox  v.  Reid  (4). 

[  442  ]  (Parks,  B.  :  Your  argument  seems  to  me  to  be  founded  on  con- 

fusing two  different  things.  One  way  of  making  Oliver  liable 
would  be  by  evidence  raising  a  prima  facie  inference  that  Thomson 
really  had  authority  to  bind  Oliver.  I  think  there  was  some  such 
evidence ;  but  such  piimd  facie  evidence  might  be  rebutted  by 
proof  that  he  had  not  in  truth  such  authority  ;  and  in  this  case,  if 
the  evidence  for  the  defendant  is  believed,  it  was  rebutted.  The 
other  way  of  fixing  Oliver  is  by  showing  such  conduct  on  the  part 
of  Oliver  as  to  induce  the  plaintiffs  to  believe  that  Thomson  had 
authority,  and  such  acting  by  the  plaintiffs  on  that  belief,  as  to 
preclude  Oliver  from  relying  on  the  want  of  actual  authority. 
What  case  of  that  sort  is  made  out  here?  Do  you  carry  your 
proposition  so  far  as  to  say  that,  if  the  legal  owner  of  a  ship 
demised  her  for  a  term  of  years  to  a  lessee,  who  was  to  appoint  his 
own  captain  and  crew,  and  keep  the  vessel  in  repairs  himself,  the 
owner  would  be  liable  on  all  contracts  for  repairs  made  by  the 

(1)  31  R.  B.  730  (Moo.  &  Mai.  200).  (3)  27  R.  R  330  (By.  &  Moo.  42). 

(2)  2  Oowp.  636.  (4)  By.  &  Moo.  199. 
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lessee*8  captain  with  parties  who  had  not  express  notice  of  the    Mitcheson 
demise  ?)  Oliver. 

It  would  seem  so  from  Rich  v.  Coe  (i).  It  would  be  hard  if  a  con- 
signor shipping  goods  on  board  a  ship  and  taking  a  bill  of  lading 
from  the  person  who  acted  as  master  should  not  have  the  security 
of  the  owner  of  the  ship. 

BraniweU,  in  reply.    ♦    *    ♦ 

Pabkb,  B.  :  .  [  *48  ] 

It  is  unnecessary  to  hear  any  argument  to  the  extent  of  the 
privid  facie  authority  of  a  captain  under  these  circumstances,  which 
is  a  question  which  had  better  be  left  open  on  this  occasion ;  as, 
independently  of  that,  we  are  all  satisfied  that  there  must  be  a 
venire  de  novo. 

None  of  us,  I  believe,  have  doubted  that  the  jury  came  to  the 
wrong  conclusion,  and  that  the  verdict  ought  to  have  been  for  the 
defendant,  on  this  single  ground  that  no  contracts  can  bind  a 
defendant  unless  made  by  some  one  who  had  real  authority  to 
bind  him,  or  unless  the  defendant  is  precluded  from  denying  that 
there  was  authority  in  the  person  who  made  the  contract.  It  is 
perfectly  settled  now  that  the  liability  to  pay  for  supplies  to  a  ship 
depends  on  the  contract  to  pay  for  them,  and  not  on  the  ownership 
of  the  ship.  We  are  all  satisfied  *fchat  on  this  evidence  the  jury  [  *444  ] 
ought  not  to  have  found  Thomson  really  agent  for  the  defendant  in 
making  this  contract,  nor  that  the  defendant  held  out  false  colours, 
representing  that  Thomson  had  authority  to  bind  him,  when  in 
point  of  fact  he  had  not,  so  as  to  induce  the  plaintiffs  to  believe 
that  he  could  make  the  contract  for  the  defendant  and  that  the 
plaintiffs  acted  in  the  supply  on  that  belief.  But,  though  we  are  all 
convinced  the  verdict  was  wrong,  the  question  on  this  record  is 
whether  the  summing  up  is  erroneous  in  the  points  excepted  to. 

We  think  it  is  in  two  parts.  In  the  first  it  is  defective ;  and  the 
defect  is  one  which  might  mislead  the  jury,  and  we  think  probably 
did  lead  them  to  find  the  verdict  which  they  did  find.  In  the  other 
part  it  is,  we  think,  wrong. 

Lord  Campbell  told  the  jury  that  ''  the  defendant  would  not  be 
liable  to  the  plaintiffs'  demand,  merely  as  owner  of  the  ship,  nor 
by  reason  of  his  being  registered  as  such  owner  ;  nor  would  he  be 
liable  merely  by  the  orders  being  given  to  the  plaintiffs  by  the 

(I)  2Cowp.  636. 
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MiTOHKsoN  registered  master  of  the  ship :"  and  so  far  the  direction  is  perfectly 
Oliveb.  accurate :  but  then  comes  an  enumeration  of  the  circumstances 
under  which  the  defendant  "might  be  liable,"  which  must  be 
understood  as  meaning  that,  if  the  jury  found  that  these  circum- 
stances all  existed,  they  should  find  for  the  plaintiffs.  We  think 
that  this  enumeration  is  defective.  The  circumstances  enumerated 
are:  If  the  defendant  "remained  in  possession  of  the  ship  and 
held  himself  out  as  owner,  and  if  a  person  acted  as  master  of  the 
ship  with  his  privity  and  consent,  and  the  goods  and  work  were 
supplied  to  and  done  upon  the  ship  upon  the  credit  of  the  owner, 
by  the  bond  fide  orders  of  the  master,  given  with  the  privity  of  the 
[  '445  ]  owner,  and  if  the  goods  and  *work  were  fit,  necessary  and  proper 
for  the  ship,  under  the  circumstances  in  which  she  was  placed,  and 
fit  and  necessary  for  the  purpose  of  the  ship,  at  the  time  of  the 
orders."  Now  we  think  that,  though  all  these  circumstances 
existed,  yet  it  would  not  be  enough  to  render  the  defendant  liable, 
unless  the  person  acted  as  the  defendant's  master  of  the  ship  with 
his  privity  and  consent,  and  the  goods  and  work  were  supplied  to 
and  done  upon  the  ship,  not  merely  "  upon  the  credit  of  the  owner, 
by  the  bond  fide  orders  of  the  master  given  with  the  privity  of  the 
owner,"  but  as  on  a  contract  with  the  owner  on  orders  given  by 
the  master  as  for  him.  Now,  in  this  case,  on  the  evidence  it 
appears  that  the  defendant  did  not,  by  word  or  deed,  in  any  way 
hold  out  Thomson  as  his  master ;  and  therefore  the  defect  in  this 
part  of  the  summing  up  is  material,  and  would  influence  the 
verdict.  After  having  detailed  these  circumstances  as  what  would 
make  defendant  liable.  Lord  Campbell  states  the  proposition  in  a 
general  form,  and  desires  the  jury  to  consider  "  whether,  upon  the 
evidence  upon  both  sides,  they  were  of  opinion  that  the  defendant 
had  authorized  the  goods  and  work  to  be  supplied  and  done  on  his 
credit,  and  the  goods  and  work  had  been  supplied  and  done  on  his 
credit."  Taking  that  as  a  detached  part  of  the  summing  up, 
unaffected  by  what  went  before,  that  is  unexceptionable ;  for,  no 
doubt,  if  the  jury  disbelieved  the  parts  of  the  case  that  made  for 
the  defendant,  and  drew  the  prima  facie  inference  from  the  owner- 
ship and  other  facts,  there  was  evidence  on  which  they  might  find 
that  Thomson  was  in  fact  master  for  the  defendant ;  and,  that 
being  so,  we  cannot  agree  with  the  exceptions  that  there  was  no 
evidence  to  go  to  the  jury. 
^6  ]  Then  follows  another  part  of  the  summing  up  which  *we  think 

erroneous.    Lord  Campbell  tells  the  jury  th^t "  Whether  defendant 
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had  authorized  the  order  was  a  qnestion  of  fact  for  the  jury."  Mitchbson 
As  I  have  already  said,  we  think  that  right,  and  that  there  was  ol/ver. 
evidence  to  leave  to  the  jury  on  that  question  of  fact.  But  then  he 
adds  that,  "  although  the  facts  given  in  evidence  for  the  defendant 
were  believed,  he  was  not  conclusively  entitled  in  point  of  law  to  a 
verdict."  We  think  that  objectionable;  for,  as  there  was  only 
evidence  of  an  actual  authority,  and  no  evidence  of  such  a  holding 
out  of  Thomson  by  the  defendant  as  his  agent,  as  to  preclude  the 
defendant  from  denying  the  agency,  the  real  question  for  the  jury 
was  whether  Thomson  was  in  fact  the  defendant's  agent ;  and,  if 
the  defendant's  evidence  was  believed,  he  was  not.  The  summing 
up  proceeds :  ''  that  under  the  circumstances  proved  the  defendant 
might  be  liable  although  he  was  residing  in  Liverpool,  and  the  goods 
were  supplied  and  the  work  was  done  in  the  port  of  London."  On 
that  we  give  no  opinion.  He  then  proceeds :  "  that  there  was 
evidence  for  the  consideration  of  the  jury  that  Thomson  acted  as 
master  of  the  ship  with  the  privity  and  concurrence  of  the  defen- 
dant." As  I  have  already  said,  we  think  there  was  no  evidence 
that  Thomson  acted  as  the  defendant's  master  of  the  ship:  and 
here  again  the  summing  up  is  defective.  And  there  must  be  a  new 
trial. 

We  have  not  entered  upon  the  question  whether  it  is  within  the 
scope  of  a  master's  general  authority  to  bind  the  owner  for  sub- 
stantial repairs  done  in  London,  when  the  owner  resides  in 
Liverpool.  It  is  not  to  be  assumed  that  we  think  that  ruling 
right. 

The  rest  of  the  Court  concurred. 

Venire  de  novo  awarded, 

IN    THE    QUEEN'S    BENCH. 


WENMAN  V.  MACKENZIE.  isss. 

(5  El.  &  Bl.  447—469  ;  S.  C.  25  L.  J.  Q.  B.  44 ;  1  Jur.  N.  S.  1015,  1049,  n.)        •^«''^'  ^^' 

Id  an  action  for  injuring  the  plaintiff's  reversionary  interest  in  a  several  [  ^^^  ] 
fishery  in  an  estuary  of  the  sea,  and  in  the  soil  of  the  bottom  of  the  sea, 
both  in  the  possession  of  F.  as  her  tenant,  issues  were  taken  on  plaintiff's 
right  to  the  fishery  and  ownership  of  the  soil.  The  controversy  was, 
whether  the  soil  belonged  to  plaintiff  or  to  G.  The  plaintiff  gave  in  evidence 
the  proceedings  in  an  action  by  P.  against  G.  One  count  in  that  action 
was  for  injuring  F.'s  fishery  by  tearing  up  soil,  described  as  being  the  soil 
of  the  now  plaintiff,  and  thereby  destroying  the  fish.  To  this  there  was  a 
plea  of  Not  guilty.  The  amount  of  damages  was  referred ;  and  the  arbi- 
trator awarded  nominal  damages.    It  was  proved  that  the  act  complained 
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Wenman  o^  ^"  ^^^  action  was  committed  in  a  part  of  the  same  estuary,  and  that  the 

V,  soil  there  was  claimed  by  the  same  title  as  the  soil  which  was  the  subject 

Mackenzie.  of  the  present  action,  and  that  the  defendant  in  the  present  action  became 

tenant  to  G.  subsequently  to  the  awai'd.    The  proceedings  were  admitted ; 

and  plaintiff  had  a  verdict : 

Held,  that  they  were  improperly  admitted,  the  award  not  being  evidence 
of  reputation ;  and  the  proceedings  not  being  admissible  for  the  plaintiff, 
who  wa«  not  a  party  or  shown  to  be  a  privy  to  F.,  though  the  defendant 
was  privy  to  G. 

First  count :  for  injuring  plaintiff's  reversion  in  a  close  in  the 
occupation  of  William  Fairman  as  her  tenant,  by  cutting  a  trench 
in  it ;  laying  special  damage  thereby  to  a  several  fishery  of  plaintiff. 

Second  count:  for  injuring  plaintiff's  reversion  in  a  separate  and 
several  fishery,  in  the  possession  of  Fairman  as  her  tenant,  by 
cligging  the  soil,  muddying  the  water,  and  thereby  injuring  the 
fishery. 

Third  count.     Trespass  quare  clausum  fregit 

Pleas.  1.  Not  guilty.  2.  To  first  count:  That  the  close  was  not 
in  possession  of  Fairman  as  plaintiff's  tenant.  8.  To  first  count : 
That  the  reversion  in  the  close  did  not  belong  to  plaintiff.  4.  To 
second  count :  That  the  fishery  was  not  in  the  possession  of  Fairman 
as  tenant  to  plaintiff.  5.  To  second  count :  That  the  reversion  in 
the  fishery  did  not  belong  to  plaintiff.  6.  To  third  count :  That 
the  close  was  not  plaintiff's.  7.  To  third  count :  That  it  was  the 
close  of  Henry  Plumptre  Gipps,  and  leave  and  licence  from  Gipps. 

Issue  was  taken  on  these  several  pleas. 
[  448  ]  On  the  trial,  before  Maule,  J.,  at  the  Maidstone  Spring  Assizes, 

it  appeared  that  Lady  Wenman  was  lady  of  the  manor  of  Milton, 
in  Kent,  and  claimed  as  such  to  be  entitled  to  a  several  fishery  in 
the  estuary  called  the  Swale,  which  surrounds  the  Isle  of  Elmley 
there,  and  to  be  owner  of  the  soil  between  high  and  low  water  mark 
in  the  Swale.  Fairman,  in  the  pleadings  named,  was  lessee,  under 
a  lease  made  in  1845,  of  Lady  Wenman's  fishery  and  of  her  rights 
in  the  soil  in  a  part  of  the  Swale  called  the  East  Grounds.  Mr. 
Gipps,  in  the  pleadings  named,  was  owner  of  the  part  of  the  Isle  of 
Elmley  abutting  on  the  East  Grounds.  He  claimed  to  be  owner  of 
the  soil  down  to  low  water  matk ;  Lady  Wenman  admitted  his  title 
only  to  high  water  mark ;  and  he  denied  her  title  altogether.  The 
defendant  Mackenzie  was  tenant,  under  Gipps,  of  a  portion  of  the 
Isle  of  Elmley.  In  1858  defendant  made  a  dock  in  his  land  above 
high  water  mark,  and,  for  the  purpose  of  giving  access  to  it,  cut  a 
canal  nearly  to  low  water  mark  through  a  portion  of  the  foreshore 
which  was  included  in  Lady  Wenman's  lease  to  Fairman,  if  it  was 
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Lady  Wenman's  soil.     In  making  this  cut,  the  mud  was  disturbed;      Wenman 
and  it  injuriously  affected  the  oysters  in  the  fishery.     For  these    Mackenzie. 
acts  the  action  was  brought ;  but  the  action  appeared  to  be  insti- 
tuted mainly  with  a  view  to  try,  as  between  Lady  Wenman  and 
Mr.  Gipps,  the  right  to  the  soil  of  the  foreshore  along  the  Isle  of 
Elmley  and  to  the  several  fishery  there.    The  verdict  passed  for 
the  plaintiff  on  the  issues  as  to  the  first  two  counts.     As  the 
defendant  obtained  the  rule  after  mentioned  for  a  new  trial  only 
on  the  ground  of  the  admission  in  evidence  of  one  document,  it  is 
unnecessary,  for  the  purposes  of  this  report,  to  give  the  details  of 
the  action,  beyond  those  necessary  for  ^explaining  the  circumstances       [  *449  ] 
under  which  the  document  was  admitted. 

The  plaintiff's  case  consisted  in  showing  that  the  manor  had  been 
of  ancient  demesne,  and  was  granted  by  King  Charles  the  First 
to  her  ancestor,  together  with  the  appurtenances.  In  the  grant, 
fisheries  in  the  sea  were  expressly  named.  In  order  to  show  that 
the  locvs  in  quo  was  parcel  of  the  manor,  much  evidence,  showing 
acts  of  dominion,  on  the  parts  of  the  lessees  of  the  manor  under 
the  Grown  before  the  grant  and  of  the  ancestors  of  the  plaintiff 
since  the  grant,  was  given.  This  it  is  unnecessary  to  specify,  as 
this  Court  considered  the  whole  legitimate  evidence,  and  refused  a 
rule  nUi  for  a  new  trial,  except  as  to  the  admission  in  evidence  of 
the  documents  immediately  after  mentioned. 

Amongst  other  evidence,  the  plaintiff's  counsel  offered  the 
pleadings  in  an  action  brought  in  the  Queen's  Bench  in  1851,  by 
Fairman,  the  tenant  of  the  now  plaintiff,  against  Gipps,  the  landlord 
of  the  now  defendant.  The  declaration  contained  three  counts. 
The  first  count,  averring  Fairman's  possession  of  a  fishery  in  the 
Swale,  was  for  negligently  tearing  up  the  soil  in  the  sea  thereto 
adjoining,  and  thereby  muddying  the  water  and  destroying  the 
oysters  in  the  fishery.  The  second  count  was :  That  plaintiff  was 
possessed  of  a  sole  and  several  fishery,  called  the  East  Grounds, 
situate  in  a  branch  or  arm  of  the  sea,  called  the  Swale  Biver,  on 
the  south  side  of  the  Isle  of  Elmley,  which  said  fishery  the  plaintiff 
had  used  and  enjoyed,  and  then  ought  to  have  used  and  enjoyed,  as 
of  right,  and  still  of  right  ought  to  use  and  enjoy,  without  such 
molestation  or  hindrance  from  or  by  the  defendant  as  thereinafter 
mentioned.  *And  that  plaintiff  was  also  possessed  of  oysters,  [  ^450  ] 
oyster  brood  and  oyster  spawn  then  lying  and  being  within  the  said 
fishery,  and  in  and  along  the  bed  and  bottom  of  the  branch  or  arm 
of  the  sea  aforesaid.     Averment :  ''  that,  before  and  at  the  said 
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Wenman  several  times  of  the  committing  of  the  said  grievances  hereinafter 
Mackenzie,  mentioned,  one  Sophia  Elizabeth  Baroness  Wenman  was  seized  in 
her  demesne  as  of  fee  of  and  in  the  ground  and  soil  of  the  bed, 
bottom  and  shore  of  the  said  branch  or  arm  of  the  sea,  to  wit 
between  high  water  mark  and  low  water  mark,  near  to  the  said 
fishery,  oysters,  oyster  brood  and  oyster  spawn  of  the  plaintiff. 
Yet  the  defendant,  well  knowing  the  premises,  heretofore  and  before 
the  commencement  of  this  suit,  and  while  the  plaintiff  was  so 
possessed  of  the  said  fishery,  oysters,  oyster  brood  and  oyster  spawn 
as  aforesaid,  and  the  said  Sophia  Elizabeth  Baroness  Wenman  was 
so  seized  as  aforesaid,  to  wit  on  "  &c.,  "  without  leave  or  licence, 
and  against  the  will  of  the  said  Sophia  Elizabeth,  Baroness 
Wenman,  so  wrongfully  and  injuriously  subverted  and  tore  up  the 
said  ground  and  soil  of  and  in  which  the  said  Sophia  Elizabeth 
Baroness  Wenman  was  so  seized  as  aforesaid,  and  the  stones,  mad 
and  gravel  then  forming  part  of  such  ground  and  soil,  and  cut  and 
dug  divers  cuttings,  trenches  and  canals,  to  wit  *'  &c.,  "  in  and  into 
the  said  last  mentioned  ground  and  soil,  and  threw  and  kept  and 
continued  the  same  so  cut  and  dug  for  a  long  space  of  time,  to 
wit "  &c.,  '*  and  made  and  heaped  up  divers  ridges  and  embank- 
ments, to  wit  five  "  &c.,  *'  composed,  to  wit  (amongst  other  things) 
of  mud,  stones  and  gravel,  in  and  upon  the  said  last  mentioned 
ground  and  soil  near  to  the  said  fishery,  oysters,  oyster  brood  and 
[  *45i  J  oyster  spawn  of  the  plaintiff,  and  kept  and  continued  the  *same  " 
&c.,  whereby  mud  was  washed  and  thrown  into  and  upon  the  said 
fishery,  oysters,  oyster  brood  and  oyster  spawn  of  the  plaintiff,  and 
destroyed  them.  Third  count,  for  obstructing  the  navigation  in  the 
Swale.     Plea :  Not  guilty. 

These  pleadings  were  tendered  as  evidence  of  an  admission  by 
Gipps.  Objection  was  made  that,  for  all  that  appeared  on  the 
declaration  and  plea,  the  judgment  might  have  been  in  favour  of 
the  defendant.  To  meet  this  objection,  an  order  of  a  Judge  refer- 
ring the  question  of  damages  to  a  barrister,  and  his  award  of  a 
shilling  damages  on  each  count,  were  offered.  It  was  shown  that 
the  action  of  Fainnan  v.  Gijyps  was  brought  against  Mr.  Gipps  for 
cutting  a  canal,  similar  to  that  complained  of  in  the  present  action, 
in  a  part  of  the  foreshore  of  the  Swale  close  adjoining  the  East 
Grounds,  and  claimed  by  Lady  Wenman  by  the  same  title  as  the 
East  Grounds.  It  did  not  appear  distinctly  when  Mackenzie,  the 
present  defendant,  became  tenant  to  Gipps,  nor  whether  the  action 
of  Fairman  v.  Oijpps  was  really  Lady  Wenman's  action  in  the  name 
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of  her  tenant :  but  the  Court  in  banc  held  that,  the  case  not  having  Wenman 
been  put  on  those  grounds  at  Nisi  Prius,  when  the  facts  could  have  Mackenzie. 
been  ascertained,  the  case  must  be  treated  on  the  assumption  that 
the  action  was  that  of  Fairman,  and  not  of  Lady  Wenman  in  his 
name,  and  that  Mackenzie,  the  now  defendant,  had  acquired  his 
lease  subsequently,  so  as  to  claim  under  the  estate  then  belonging 
to  Gipps.  The  evidence  was  admitted ;  and  the  plaintiff  had  a 
verdict  on  all  the  issues  to  the  two  first  counts. 

BramweU,  in  the  ensuing  Term,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  the  improper  ^reception  in  evidence  of  the       [  *452  ] 
proceedings  in  the  action  of  Fairman  v.  Gipps. 

Channellf  Serjt.,  BoviU  and  Oarth  now  showed  cause  (1) : 

One  of  the  issues  being  as  to  the  existence  of  a  several  fishery  in 
the  sea,  which  is  a  matter  of  public  interest,  evidence  of  reputation 
was  admissible  :  Reg,  v.  Inhabitants  of  Bedfordshire  (2)  ^  Earl  of  Car ^ 
nairon  v.  Villebois  (3);  but  it  must  be  admitted  that,  according  to  the 
decision  of  this  Court  in  Evans  v.  Rees  (4),  an  award  is  not  evidence 
of  reputation  in  the  same  way  that  a  verdict  is.  But  in  the  present 
case  the  award  was  only  put  in  to  show  that  the  action  was  at  an 
end ;  what  was  relied  on  was  the  admission  on  the  pleadings  by 
Gipps  that  Lady  Wenman  owned  the  soil  in  the  spot  where  he 
made  the  canal ;  as  that  was  part  of  the  same  tract  as  the  locus  in 
qtio,  and  claimed  by  the  same  title,  ownership  there  by  Lady 
Wenman  is  material  evidence  on  the  issue  as  to  the  property  in  thd 
soil.  As  the  now  defendant  claims  under  Gipps  by  title  subsequent 
to  the  proceedings,  the  pleadings,  if  evidence  against  Gipps,  are 
evidence  against  the  defendant :  Com.  Dig.  Evidence  (A  6).  When 
Gipps  had  the  opportunity,  if  he  pleased,  of  denying  Lady  Wenman's 
title  he  did  not  do  so,  but  submitted  to  a  reference  on  the  amount 
of  damages.  That  is  some  evidence  of  an  admission  of  ownership  : 
it  is  not  now  material  whether  it  was  of  much  or  little  weight. 
Then  the  proceedings  are  ♦admissible  as  proving  an  act  of  ownership.  [  *453  ] 
Lady  Wenman' s  tenant  interrupts  Mr.  Gipps  when  meddling  with  the 
fishery ;  he  submits  to  the  interruption  and  pays  for  what  he  did* 

(Crompton,  J. :  The  act  of  ownership  would  be  evidence  :  but  can 
you  say  that  the  proceedings  are  a  legitimate  way  of  proving  it  ? 

(1)  Before    Coleridge,    Wightman,  (3)  67  E.  R  614  (13  M.  &  W.  313). 
Erie  and  Crompton,  JJ.  (4)  50  R.  B.  366  (10  Ad.  &  El.  151). 

(2)  99  B.  E.  600  (4  EL  &  BL  535). 
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Wenman  Colebidob,  J. :  If  a  stranger  break  a  hedge  and  I  stop  him  and  he 

Mackei?zib.  submits,  it  is  evidence  that  I  am  owner  of  the  close;  but  surely  the 
record  of  an  action  of  trespass  qtiare  clausum  /regit  against  that 
stranger  would  not  be  admissible.) 

It  rather  seems  that  it  would  be :  Whutely  v.  Menheim  (i). 

(CoLEBiDGB  J. :  In  Small  v.  Naime  (2)  Lord  Denman  says :  "  I 
am  tempted  to  remark,  for  the  benefit  of  the  profession,  that 
Espinasse's  Reports,  in  days  nearer  their  own  time,  when  their 
want  of  accuracy  was  better  known  than  it  is  now,  were  never 
quoted  without  doubt  and  hesitation;  and  a  special  reason  was 
often  given  as  an  apology  for  citing  that  particular  case.  Now 
they  are  often  cited  as  if  counsel  thought  them  of  equal  authority 
with  Lord  Coke's  Reports.") 

Bramwell,  Willes  and  Honyman,  in  support  of  the  rule : 

Whatever  effect  proceedings  in  a  suit  against  Gipps,  as  to  the 
soil,  might  have  against  the  defendant  who  claims  it  under  him, 
proceedings  in  a  suit  relating  to  the  fishery  in  which  the  defendant 
has  no  interest  cannot  affect  him.  The  action  of  Faiitnan  v.  Gippa 
was  entirely  for  injury  to  the  fishery,  alleged  to  be  in  Fairman's 
possession,  by  throwing  mud  on  it.  The  admission  of  Gipps  at 
the  very  highest  was  that  he  threw  mud  on  Fairman's  fishery; 
[  «454  ]  whether  that  mud  was  his  or  Lady  ^Wenman's  or  the  mud  of  a 
third  person,  was  quite  immaterial  in  that  action. 

(Grompton,  J. :  That  is  true ;  but  in  the  second  count  Fairman 
seems,  unnecessarily,  to  have  made  the  averments,  that  the  mud 
was  Lady  Wenman's,  descriptive ;  so  that  he  must  have  proved  it  as 
laid,  if  the  defendant  put  it  in  issue.  Now,  if  instead  of  being  on 
the  record  it  had  been  in  conversation,  would  it  not  have  been  some 
evidence  of  an  admission  ?  Suppose  I  complain  to  you,  "  Your  dog 
Jowler,  which  you  know  to  be  savage,  has  bit  my  child  : "  and  you 
answer,  **  I  never  knew  that  he  was  given  to  bite  children  : "  would 
not  that,  as  against  you,  be  some  evidence  for  all  the  world  of  an 
admission,  not  only  of  the  material  allegation  that  he  was  your  dog, 
but  also  that  he  was  called  Jowler  ?) 

Perhaps  if  what  is  stated  on  the  pleadings  in  Fairman  v.  Gipps  had 
passed  in  conversation  the  inference  might  have  been  drawn,  and 

(1)  2  Esp.  608.  (2)  78  B.  R.  536,  539  (13  Q.  B.  840» 

844). 
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would  have  been  evidence  against  Gipps,  though  not  against  those     Wenman 
privy  to  him ;  but  no  such  inference  can  be  drawn  from  the  plead-    mackknzik. 
ings.    The  distinction  is,  that  statements  made  in  the  course  of 
litigation  are  made  for  the  purpose  of  the  controversy  and  for  that 
only.    If  the  controversy  has  terminated,  so  that  the  matter  has 
passed  into  res  judicata,  the  record  is  not  merely  evidence  but  con- 
clusive between  the  parties  and  privies,  not  only  as  to  the  point  on 
which  issue  was  taken,  but  also  as  to  the  traversable  allegations  of 
the  successful  party,  though  they  were  not  traversed,  and  though, 
before  the  statute  of  Anne  allowing  double  pleading,  they  could  not 
have  been  traversed ;  and  even  the  successful  party  was  originally        « 
concluded  by  his  omission  to  traverse  the  other  allegations  unless 
he  saved  himself  by  a  protestation.     This  doctrine,  which   *is       [  *455  ] 
highly  artificial,   is  explained  in    Serjt.   Williams's  note  (1)  to 
Holdipp  V.  Otway  (1).    But,  though  the  adjudication  was  conclusive 
between  the  parties  and  privies,  it  was  not  even  evidence  for  a  party 
against  strangers;  nor  therefore  could  it  be  admitted  for  a  stranger 
against  a  party ;  for  all  estoppels  must  be  mutual.    *     *    « 

(Coleridge,  J.:  It  is  clear  justice  that  the  judgment  against 
a  persdn  should  not  be  conclusive  in  favour  of  a  stranger  to  the 
suit:  but  may  it  not  be  evidence  against  a  party,  though  not 
conclusive  ?) 

In  some  cases  a  verdict  may  be  evidence  of  reputation,  but  not  an 
award :  Evans  v.  Rees  (2) :  but  in  other  cases  a  judgment  is  not 
admissible  except  where,  if  properly  pleaded  as  such,  it  would  have 
been  conclusive :  [Rex  v.  Warden  of  the  Fleet  (3),  BoUeau  v. 
Rutlin  (4),  Buckmaster  v.  Meiklejohn  (s).] 

Cur.  cult',  ndt. 

Coleridge,  J.,  on  a  subsequent  day  in  this  vacation  (June  80th),  [  467  ] 
delivered  judgment : 
The  plaintiflf  in  this  case  sued  for  an  injury  to  her  reversionary 
interest  in  a  several  fishery  in  an  arm  of  the  sea,  alleging  her  right 
to  the  soil  between  high  and  low  water  mark  as  well  as  to  the 
fishery,  and  that  they  were  in  the  possession  of  one  Fairman,  as 
her  tenant  under  a  lease  granted  in   1845.    Defendant  held   a 

(1)  2  Wms.  Saund.  103.  (4)  76  B.  E.  720  (2  Ex.  665). 

(2)  50  B.  E.  ;iC6  (10  Ad.  &  El.  151).  (5)  91  B.  B.  679  (8  Ex.  634). 

(3)  Bep.  temp.  Holt,  l;i3,  135. 
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Wbnman      neighbouring  property  under  one  Gipps :  and  the  plaintiff,  to  prove 

Mackenzie,    ^^i*  title,  gave  in  evidence  the  proceedings  in  an  action  brought  in 

1851  by  Fairman,  her  tenant,  against  Gipps,  for  a  similar  injury 

to  his  possessory  right,  and  which  was  referred  to  arbitration,  and 

an  award  was  made  in  favour  of  Fairman. 

The  reception  of  this  evidence  was  objected  to,  either  as  reputa- 
tion of  the  plaintiff's  ownership  of  the  fishery,  or  as  proof  of  so 
much  of  the  allegations  of  ownership  of  Lady  Wenman  as  were  in 

[  *468  ]  question  in  both  ^actions ;  and  we  are  of  opinion  that  the  objections 
must  prevail,  and,  as  there  is  no  other  ground  upon  which  it  was 
contended  for  the  plaintiffs  that  the  proceedings  and  award  were 
admissible,  that  they  ought  not  to  have  been  received,  and  that  the 
defendant  is  entitled  to  a  new  trial. 

With  respect  to  the  first  objection,  we  are  of  opinion  that,  supposing 
this  were  a  case  in  which  evidence  of  reputation  would  be  admissible, 
the  proceedings  and  award  in  the  case  of  Fairnian  v.  Gipps  would 
not  be  admissible  as  such  evidence,  for  the  reasons  and  upon  the 
ground  stated  by  the  Court  of  Queen's  Bench  in  the  case  of  Evans 
V.  Rees  (1),  which  is  a  direct  authority  against  the  admissibility  of 
an  award  as  evidence  of  reputation,  though  the  verdict  of  a  jury 
might  be.  With  respect  to  the  second  objection,  we  are  of  opinion 
that,  as  Fairman's  interest  under  the  lease  from  Lady  Wenman 
accrued  before  the  action  which  he  brought  against  Gipps,  the  pro- 
ceedings and  award  in  that  action  were  not  admissible  in  evidence 
for  Lady  Wenman  to  show  her  title  either  to  the  soil,  or  the  fishery, 
even  supposing  her  ownership  to  have  been  directly  in  question  and 
admitted  by  the  defendant  Gipps,  or  found  by  the  award  of  the 
arbitrator.  Lord  Chief  Baron  Gilbert  in  his  treatise  upon  Evidence, 
page  28,  lays  it  down  as  a  rule  that  '^  nobody  can  take  benefit  by  a 
verdict  that  had  not  been  prejudiced  by  it,  had  it  gone  contrary." 
Lady  Wenman  would  not  have  been  bound  by  the  finding  of  the 
arbitrator  or  by  any  admissions  by  Fairman  in  the  action  of 
Fairman  v.  Gippa  unless  it  had  been  proved,  which  it  was  not,  as  in 
the  case  of  Kinnersley  v.  Orpe  (2),  that  the  action  had  been  brought 

[  ♦JSQ  ]  *by  her  direction  and  authority.  She  did  not  and  does  not  claim 
by,  through  or  under  Fairman ;  and,  as  far  as  she  was  concerned, 
the  action  of  Fairman  v.  Gipps  was  '^res  inter  alios  acta:'*  and, 
as  the  proceedings  and  award  could  not  have  been  admitted  as 
evidence  against  her,  they  are  not  admissible  for  her,  according  to 

(1)  50    R.    B,   366    (10  Ad.   &    El.  (2)  2  Doug.  517. 

151). 
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the  rule  laid  down  by  Lord  Chief  Buron  Gilbert,  and  which,  no     Wknman 
doubt,  is  still  the  law.  Mackenzie. 

We  are  therefore  of  opinion  that  there  must  be  a  new  trial ;  and 
the  rule  must  be  absolute.  Rule  absolute. 


KEG.   V.   GRAVESEND  BOROUGH   COUNCIL.  is^s. 

(5  EL  &  BL  459—471 ;  S.  C.  24  L.  J.  M.  C.  141 ;  1  Jur.  N.  S.  878.)  ^  ji^. 

The  council  of  a  borough,  having  a  grant  of  a  separate  Court  of  Quarter 
Sessions,  and  having  no  gaol,  entered  into  a  contract  with  the  county,  that 
all  prisoners  who  should  be  committed,  or  removed  to,  or  confined  in,  the 
gaol  of  the  county  from  the  borough,  should  be  supported  and  maintained 
therein,  during  the  agreement,  at  Is.  a  head : 

Held,  that  the  agreement,  while  in  force,  exempted  the  borough  from 
contribution  to  the  county  in  respect  of  those  things  contracted  for,  but  no 
further  ;  that  the  words  *'  support  and  maintenance ''  used  in  the  contract 
included  the  expenses  of  keeping  up  the  prison,  and  the  borough  was  not 
liable  to  contribute  in  respect  of  those ;  but  that  it  was  liable  to  contribute 
in  respect  of  the  expenses  of  the  conveyance  of  prisoners  upon  summary 
cx)nvictions  in  respect  of  offences  committed  in  the  borough  (but  nona  other), 
and  of  prosecutions  at  Assizes  and  Sessions  of  borough  offenders,  and  of 
lock  up  houses  for  the  county. 

[This  case  is  practically  obsolete,  and  it  is  considered  sufficient  to  retain  the 
head-note.  See  Prisons  Act,  1877  (40  &  41  Yict.  c.  21),  ss.  4, 16,  57 ;  MuUins  v. 
Trtaaurer  of  Surrey  (1881)  7  App.  Cas.  1,  51  L.  J.  Q.  B.  145,  45  L.  T,  625; 
Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  169  ;  Local  Government 
Act,  1888  (51  &  52  Vict.  c.  41),  s.  35  (5).] 


DOltLING  V.   EPSOM   LOCAL  BOARD  (1).  ms. 

(5  EL  &  BL  471-487 ;  S.  C.  24  L.  J.  M.  C.  152 ;  1  Jur.  N.  S.  956.)  JuneJO. 

A  local  board  of  healtli  laid  out  sums  of  money  in  permanent  improve-  [  471  ] 
mente,  and,  for  defraying  the  expense  in  part,  borrowed  money  on  mortgage 
of  the  special  district  rates.  The  permanent  improvements  consisted  in 
works  for  lighting  a  town  within  the  distiict,  for  supplying  it  with  water, 
and  for  sewage.  A  large  part  of  the  district,  owing  to  the  inclination  of  the 
ground  and  the  character  of  the  occupation,  derived  no  direct  or  immediate 
benefit  from  these  works.  To  defray  the  expenses,  and  to  raise  the  interest 
and  instalments  of  the  debt,  the  local  board  laid  a  special  district  rate 
on  the  whole  district,  under  sect.  86  of  the  Public  Health  Act,  1848  (2) : 

Held,  on  a  case  stated  upon  an  appeal  against  the  rate,  that  the  rate  was 
valid.  For  that  it  was  discretionary  with  the  local  board,  whether  they 
would  divide  the  district  under  sect  89  (3) ;  and,  they  not  having  done  so, 
the  rate  under  sect.  86  (2),  was  to  be  laid  on  the  whole  district. 

On  21st  May,  1855,  the  respondents  made  a  special  district  rate, 

against  which  the  appellant  gave  notice  of  appeal.    By  consent, 

(1)  Cited,  Hammersmith  Bridge  Co.  (2)  See  now  Public  Health  Act,  1875 

V.  Hammtrsmith  Ovtrsetrs  (1871)  L.  E.  (38  &  39  Vict.  c.  55),  s.  210. 

6  Q.  B.  230,  238.  40  L.  J.  M.  C.  79,  (3)  lUd.  s.  211. 
24  L.  T.  267. 
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and  by  order  of  Lord  Campbell,  Ch.  J.,  the  appellant  and  respon- 
dents, in  pursuance  of  stat.  12  &  18  Vict.  c.  45,  s.  11,  stated  the 
facts  of  the  case  in  the  form  of  a  special  case  for  the  opinion  of  this 
Court,  and  agreed  that  a  judgment  in  conformity  with  the  decision 
of  such  Coui-t  might  be  entered  on  motion  by  either  party,  after 
such  decision  should  have  been  given. 

The  ground  of  the  appeal  was  that  the  rate  extended  over  the 
whole  parish  of  Epsom,  and  that  such  rate  ought  to  have  extended 
over  a  portion  only  of  such  parish. 

The  case  stated,  at  some  length,  the  grounds  upon  which  the 
point  in  dispute  was  raised  under  the  Public  Health  Act,  1848, 
together  with  several  sections  of  the  Act.  These,  so  far  as  insisted 
upon,  sufficiently  appear  by  the  argument.  The  material  facts 
were  the  following. 

The  local  board  of  health  for  the  district  of  Epsom  was  estab- 
lished under  a  provisional  Order  of  Council,  dated  9th  March,  1850, 
pursuant  to  the  Public  Health  Act,  1848,  sect.  10,  and  the  Public 
Health  Supplemental  Act,  1849. 

By  this  provisional  order  the  entire  parish  of  Epsom  was  consti- 
tuted a  district :  and  the  provisions  of  the  Public  Health  Act,  1848 
(except  clause  50  relating  to  places  of  less  than  2,000  inhabitantsX 
was  made  applicable  to  such  entire  parish. 

A  local  board  of  health  was  elected  in  1850 ;  and  the  board  is 
now  in  existence  according  to  the  provisions  of  the  Public  Health 
Act,  1848. 

The  local  board  of  health  have  levied  a  special  district  rate  over 
the  whole  district  of  Epsom,  viz.  the  whole  parish.  If  they  are 
obliged  to  confine  the  area  liable  to  the  special  district  rate  so 
as  to  include  only  the  properties  to  which  their  waterworks,  and 
sewers  and  lighting  apparatus  immediately  and  directly  apply,  or 
can  be  reasonably  considered  as  likely  to  be  immediately  and 
directly  available,  the  rental  of  such  a  reduced  area  will  not  be 
sufficient  to  enable  them  to  borrow  an  amount  sufficient  to  cover 
the  expenses  incurred  for  the  permanent  *works,  since  section  107 
of  the  Public  Health  Act,  1848,  restricts  the  borrowing  power 
to  the  amount  of  one  year's  assessable  value  of  the  premises  to  be 


The  rental  of  the  entire  parish,  as  assessed  to  the  poor  rate,  is 
20,4002.  The  rental  of  the  entire  parish  for  a  special  district  rate  is 
not  so  large,  on  account  of  certain  descriptions  of  land  being,  under 
sect.  88,  required  to  be  assessed  at  one-fourth  only  of  their  rental. 
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The  rental,  therefore,  for  a  special  district  rate  on  the  entire  parish  dobliko 

would  be  Epsom 

Local 

On  houses  &c.  liable  to  be  rated  on  a  full  rental      .        .    £15,769  '^^^^' 

On  land  &c.  liable  to  be  rated  on  only  a  one-fourth  rental        1,198 

jei6,967 


And  on  this  rental  of  16,9672.  the  local  board  have  reckoned  to 
be  able  to  levy  their  special  district  rates.  They  have  therefore 
spent  and  engaged  to  spend  in  permanent  works  15,581{.  and 
upwards.  The  rental,  however,  of  the  districts  to  which  these 
works  for  sewerage  and  water  will  directly  apply  is  only  about 
12,0002. ;  and  the  rental  to  which  the  gas  lamps  hereinafter  alluded 
to  apply  is  also  about  12,0002. 

If,  therefore,  the  local  board  cannot  levy  a  special  district  rate 
on  the  whole  parish,  they  have  executed  more  expensive  works  than 
the  rental  of  the  property  to  which  such  works  apply  justified  them 
in  executing.  The  appellant  contends  that  they  have  done  this, 
and  that  they  are  not  justified  in  rating  the  whole  parish  for  works 
that  apply  immediately  and  directly  to  part  only,  and  which  works 
cannot  be  reasonably  considered  as  likely  to  be  immediately  and 
directly  available  to  other  *parts  of  the  parish  which  the  board  has  [  *^74  ] 
included  in  such  rate. 

The  permanent  works  above  mentioned  consist  of  a  brick  main 
sewer,  and  certain  branch  pipe  sewers,  with  an  outfall  to  a  stream 
leading  to  the  Hog*s  Mill  Biver ;  a  deep  well  sunk  into  the  chalk, 
which  affords  a  plentiful  supply  of  good  water ;  an  engine  house, 
and  engines  over  the  well ;  a  covered  reservoir  about  a  mile  from 
the  well,  and  at  an  elevation  higher  than  the  tops  of  all  the  houses 
in  the  town,  though  below  the  race-stand  hereinafter  described  as 
the  property  of  the  appellant,  and  below  also  some  other  buildings 
in  the  outlying  district ;  and  water  and  service  pipes  to  supply  the 
reservoir,  and  distribute  the  water  to  the  houses  in  the  town ;  and, 
lastly,  the  lamp  posts  and  other  permanent  works  for  lighting  por- 
tions of  the  district  with  gas.  From  the  reservoir  is  an  overflow 
drain  for  the  purpose  of  carrying  off  surplus  water  through  the 
sewers  to  the  outfall ;  and  the  reservoir  is  beyond  the  limit  to  which 
the  sewers  extend. 

In  order  to  meet  the  expenses  of  these  permanent  works  the  local 
board  proceeded  to  borrow  money  required  for  their  execution  on 
mortgage  of  the  rates  under  the  107th  clause.    For  this  purpose  they 
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applied  to  the  General  Board  of  Health  for  their  consent,  parsnant 
to  the  119th  section.  The  General  Board  gave  several  consents  to 
borrow  moneys  on  the  credit  of  the  special  district  rates ;  which 
moneys,  in  the  aggregate,  amount  to  18,581{.,  which  was,  at  the 
respective  times  of  obtaining  such  consents,  considered  to  be  all 
that  would  be  required  to  complete  the  permanent  works  intended 
to  be  executed  by  the  local  board.  The  expenses  attendant  on 
such  works  have,  however,  exceeded  *this  sum,  and  have  amounted 
as  before  mentioned  to  16,581{.  and  upwards. 

The  sums  borrowed  by  the  local  board  for  the  purpose  of  paying 
the  expenses  incurred  and  to  be  incurred  by  them  in  and  about 
their  permanent  works  amount  in  all  to  8,581Z.  To  secure  the 
repayment  of  these  several  sums,  the  local  board  executed  several 
mortgages  of  ''all  and  every  the  special  district  rates  or  assessments 
which  shall  or  may  at  any  time  or  times  hereafter  be  made  or 
raised,  or  otherwise  become  payable,  by  virtue  of  the  said  Act,  from 
or  out  of  the  said  district  or  any  part  thereof." 

The  sum  of  8,581  i.  was  expended  by  the  local  board  in  payment, 
as  far  as  the  same  would  extend,  of  the  debts  incurred  by  them  in 
and  about  the  permanent  works  before  mentioned. 

The  town  of  Epsom  and  its  suburbs,  to  which  respectively  the 
permanent  works  of  sewerage  and  water  supply  above  mentioned 
are  applicable,  contain  an  area  of  not  quite  one  square  mile.  This 
area  is  situate  nearly  in  the  centre  of  the  parish,  which  contains  an 
area  of  about  seven  square  miles :  viz.  about  8^  miles  long,  and 
about  2  miles  broad.    In  acres  the  parish  contains  4,390.     *     *     * 

The  length  of  the  highways  in  the  whole  parish  is  about  28  miles, 
The  length  of  those  which,  from  the  number  of  houses  on  their 
sides,  are  usually  termed  ^streets,  and  to  which  alone  the  works  for 
sewerage  are  applicable,  is  about  2  miles.  These  streets  consist  of 
the  main  road  leading  through  the  town,  and  divers  streets  or  roads 
leading  therefrom. 

Before  the  application  of  the  Public  Health  Act,  1848,  to  the 
parish,  the  square  mile  above  mentioned,  containing  the  town  and 
the  immediate  suburbs,  were  in  want  of  works  for  sewerage, 
drainage  and  water  supply.  There  were  no  public  sewers  worthy  of 
that  name.  Most  of  the  houses  had  drains  leading  into  cesspools 
upon  the  premises.  Some  houses  had  not  even  a  cesspool.  There 
was  no  public  water  supply  except  two  public  pumps  in  the  High 
Street,  within  a  short  distance  of  each  other,  and  a  pond  in  the 
middle  of  the  High  Street,  in  the  town,  which  has  been  drained  and 
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filled  up  by  the  local  board.  And  many  of  the  houses  had  no 
wells ;  and  the  occupants  thereof  had  therefore  to  fetch  water  to 
their  premises  or  purchase  the  same.  And  at  times,  after  a  storm, 
the  rainfall  from  the  higher  lands  surrounding  the  town  ran  over 
the  streets  in  a  flood,  and  occasionally  entered  the  houses. 

The  remaining  six  square  miles  of  the  parish,  including  the 
appellant's  premises,  was  not  in  want  oj  works  for  sewerage, 
drainage  or  water  supply.  To  the  945  acres  of  down  and  common, 
principally  open  down  land,  with  a  thin  light  covering  of  mould 
and  grass,  over  the  chalk,  and  used  only  for  sheep,  such  works  are, 
for  any  useful  purpose,  inapplicable:  and  the  works  do  not  extend 
to  and  are  not  intended  to  apply  to  them  at  all.  The  farm  houses 
and  gentlemen's  seats  and  cultivated  lands,  forming  the  remainder 
of  this  part  of  the  parish,  did  not  need  any  such  works.  Parts  of 
this  area  lie  so  low  *that  to  drain  them  into  the  sewers  of  the  board 
would  be  impracticable.  The  farm  houses  and  gentlemen's  seats 
had  wells,  and  had  no  deficiency  of  water,  or  difficulty  in  obtaining 
it:  and  their  sewerage,  being  conducted  into  holes  made  in  the 
porous  chalk,  was  carried  off  readily  by  filtration  without  giving 
rise  to  any  inconvenience  or  complaint :  and  there  is  no  intention 
or  probability  of  the  works  of  the  board  being  made  directly 
available  to  this  portion  of  the  parish. 

In  particular,  the  appellant's  property,  which  is  the  subject  of  this 
case,  and  which  consists  of  the  Grand  Stand  on  Epsom  Bace  Course, 
was  sufficiently  supplied  with  water  and  with  drains.  This  race- 
stand,  with  its  inclosed  ground  in  the  front  and  rear,  occupies  one 
acre.  It  is  scarcely  used,  except  during  one  week  in  the  year, 
namely  the  Epsom  race  week,  and  then  for  the  accommodation  of 
persons  visiting  the  races.  But  a  part  of  the  building  is,  during 
the  remainder  of  the  year,  occupied  as  a  dwelling-house,  chiefly  for 
the  purpose  of  taking  care  of  the  building  and  its  contents.  There 
are  upon  the  premises  four  large  tanks  for  rain  water,  and  an  excellent 
well.  The  well  water  is  used  for  drinking ;  and  the  tanks  supply 
soft  water  for  all  other  purposes :  and,  if  in  any  dry  season  they 
were  insufficient,  the  well  is  unfailing.  A  sufficient  pipe  drain 
carries  off  all  sewage  from  the  premises  under  the  race  course  into 
a  subterranean  cavity  made  in  the  chalk  on  the  lower  side  of  the 
course  :  and  the  sewage  sinks  readily  away  there  by  filtration,  with- 
out occasioning  any  inconvenience  or  complaint.  This  race-stand 
is  nearly  100  feet  above  the  reservoir,  and  nearly  a  mile  from  it, 
and  about  as  far  from  any  sewer  of  the  local  board.     It  stands  on 
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the  face  of  a  hill  fronting  southward.  ^Behind  it,  on  its  north  side, 
and  between  the  Grand  Stand  and  the  sewers  and  waterworks  of  the 
town,  is  a  ridge  of  down  land,  higher  than  the  foundation  of  the 
race  stand ;  so  that,  to  conduct  the  sewerage  of  the  Grand  Stand 
into  the  sewers  of  the  local  board  through  the  hill  on  the  north 
for  the  distance  of  nearly  a  mile,  or  to  conduct  water  by  pipes  from 
the  board's  works  for  nearly  a  mile,  and  with  an  elevation  of  nearly 
100  feet  (though  possible  by  means  of  a  stop  cock  at  the  reservoir), 
would  neither  of  them  be  works  that  would  be  thought  of  for  a 
moment  by  any  prudent  person.  The  works  therefore  of  the  board 
are,  for  any  useful  purpose,  inapplicable  to  the  appellant's  premises  : 
and  there  is  no  intention  or  probability  of  making  them  applicable 
thereto.  Many  labourers,  employed  during  the  day  in  agriculture 
and  other  work  in  outlying  parts  of  the  parish,  have  their  houses  in 
lodgings  in  the  town  of  Epsom,  where  their  families  reside.  And 
the  workhouse  of  the  Epsom  Union,  which  includes,  among  other 
parishes,  the  said  parish  of  Epsom,  is  near  the  said  town,  and  is 
within  the  area  for  which  the  main  sewers  and  works  of  water  supply 
are  laid.  Two  charity  schools,  viz.  an  infant  school  and  a  national 
school,  where  are  instructed  many  of  the  children  of  the  poorer 
inhabitants  of  all  parts  of  the  parish  of  Epsom,  are  within  the  area 
last  mentioned.  The  works  already  constructed,  and  now  in  the 
course  of  construction,  by  the  local  board  of  health,  are  calculated 
to  improve  greatly  the  sanatory  condition  of  the  town  of  Epsom, 
and  will  very  probably  diminish  the  amount  needed  for  the  relief 
of  the  poor  of  the  parish  of  Epsom. 

The  case  then  stated  that  certain  rates,  which  had  been  laid  by 
the  local  board,  had  been  quashed  on  ^appeal.  Among  those  was 
a  general  district  rate,  for  defraying  the  current  expenses  of  light- 
ing parts  of  the  town,  together  with  the  current  expenses  of  the 
highways  and  other  current  expenses.  This  rate  had  been  laid  on 
the  whole  parish.  After  it  was  quashed,  the  board,  under  sect.  89, 
formed  a  district,  for  levying  a  general  district  rate  for  lighting,  of 
less  extent  than  the  parish. 

The  special  district  rate  now  appealed  against  is  at  U,  8d.  in  the 
pound,  and  extends  over  the  entire  parish,  and  is  for  the  pur- 
pose of  raising  moneys  due,  and  to  become  due,  for  interest  and 
instalments,  by  way  of  repayment,  of  the  various  sums  borrowed 
by  them  on  mortgage  of  the  special  district  rates,  and  also  for 
the  purpose  of  paying  various  expenses  incurred  by  them  in 
and  about  the  permanent  works  executed  by  them  beyond  the 
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amounts  which  they  had  borrowed  by  way  of  mortgage  of  the  rates 
as  aforesaid. 

At  the  end  of  the  case,  several  questions  were  stated  for  the  opinion 
of  the  Court,  which  it  is  unnecessary  to  notice,  the  Court  having, 
as  will  appear  by  the  judgment,  abstained  from  answering  them. 

[Pashley  was  heard  for  the  respondents,  and  BramweU^  contrct.'] 

Cur,  adv.  tniZ^ 
Coleridge,  J.,  now  delivered  the  judgment  of  the  Court  : 

The  question  raised  in  this  case  is  one  of  very  general  application 
and  great  importance :  namely,  whether  the  occupier  of  premises 
within  a  district  under  the  management  of  a  local  board  of  health 
may  be  assessed  to  a  special  district  rate  where  the  premises,  in 
respect  of  which  he  is  so  assessed,  derive  no  direct  and  immediate 
^benefit  from  the  works  to  meet  the  expense  of  which  the  rate  is 
imposed. 

The  answer  to  this  question  depends  mainly  on  the  con- 
struction to  be  given  to  the  86th,  88th  and  89th  sections  of 
the  Public  Health  Act,  1848  (i).  And,  upon  an  examination  .of 
these,  we  are  of  opinion  that  the  circumstance,  that  the  pre- 
mises in  respect  of  which  the  occupier  is  assessed  are  not  directly 
and  immediately  benefited  by  the  work  executed,  that  is,  receive 
no  direct  or  immediate  improvement  therefrom,  is  not  in  itself 
sufficient  to  invalidate  the  assessment,  if  the  district,  or  part 
of  district,  in  which  they  are  situated  and  of  which  they  form 
part,  does  receive  such  benefit.  It  is  obvious  that  to  come  to  any 
other  conclusion  would  be  of  extreme  inconvenience;  for  it  must 
then  become  a  matter  of  inquiry,  in  the  imposition  of  every  rate, 
whether  each  particular  house  or  properV  may  receive  benefit  from 
the  work ;  and  the  validity  of  the  rate  would  depend  on  the  inquiry 
having  been,  or  being  considered  to  have  been,  accurately  conducted. 
Nor  is  this  inconvenience  only  to  be  objected  to  such  a  construction ; 
but  injustice  equally ;  for,  although  the  premises  may  receive  no 
direct  and  immediate  improvement,  yet  both  the  owner  and  the 
occupier  who  are,  upon  the  hypothesis,  to  contribute  nothing  may 
receive  both  personally  and  indirectly,  in  a  pecuniary  point  of  view, 
a  very  great  benefit  from  the  work.  As  to  the  former,  who  can 
doubt  that  his  estate  wil^  be  improved  in  saleable  value  from  the 
sanatory  improvement  of  the  market  town  in  the  neighbourhood  of 
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(1)  See  now  38  &  39  Vict.  c.  56,  ss.  210,  211. 
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which  it  is  situate.  And  the  occupier,  a  farmer  who  frequents  the 
market  in  the  town,  which  was  stinking  and  unwholesome,  with  no 
supply  of  water  and  no  sewer,  but  is  now  sweet  and  wholesome,  and 
*well  watered,  who  returns  through  streets  and  roads  which  were 
unlighted  and  dangerous,  and  now  are  safe  and  well  lighted,  who 
contributed,  through  the  poor  rate,  to  the  maintenance  and  medical 
care  of  an  unhealthy  pauper  population,  who  now  live  in  houses 
supplied  with  water  and  in  streets  well  sewered,  and  among  whom 
there  are  now  fewer  sick  and  unemployed, — such  a  farmer,  though 
his  farm  may  lie  too  high  to  need,  or  too  low  to  be  capable  of  using, 
the  common  sewer,  or  too  distant  from  the  line  or  market  to  benefit 
by  the  water  or  the  gas  supply,  yet  receives  undoubtedly,  not  only 
benefit,  but  benefit  precisely  of  that  kind  which  it  must  be  considered 
the  Legislature  had  in  view  for  the  population  of  all  classes  when  it 
passed  a  Public  Health  Act,  and  provided  the  machinery  of  local 
boards  of  health. 

These  are  considerations,  however,  which,  although  not  without 
their  weight  a  priori,  do  not  decide  the  case,  which  must  depend 
upon  an  examination  of  the  sections  before  mentioned.  The  86th 
section  begins  the  division  of  the  statute  which  provides  for  the 
rates ;  and  it  enacts  that,  whenever  any  expenses  are  incurred  in 
making,  enlarging  or  altering  a  sewer,  or  in  any  other  works,  matters 
or  things  of  a  permanent  nature,  and  executed  or  done  for  the  benefit 
of  any  district  or  part  of  a  district,  the  local  board  shall  make  and 
levy,  in  respect  of  the  premises  situate  in  the  district  or  part  of  a 
district,  for  the  benefit  of  which  the  expenses  are  incurred,  a  rate  or 
rates  to  be  called  special  district  rates.  Where  the  expenses  are 
incurred  in  sewers  or  permanent  works,  executed  for  the  benefit 
of  the  district  or  part  of  district,  a  rate  is  to  be  laid  on  the 
premises  therein  generally.  This  is  the  natural  meaning  of  the 
language :  and  it  may  well  be  that  a  work  may  benefit  ♦a  district, 
or,  in  case  of  such  division,  a  part  of  a  district,  without  extending 
its  benefit  directly  to  every  tenement  within  the  district  or  part  of 
district,  as  the  case  may  be :  and  the  proviso  which  immediately 
follows  shows  that  the  Legislature  contemplated  such  a  case ;  for,  in 
the  single  case  of  making  a  new  sewer,  it  provides  that,  if  it  appear 
to  the  local  board  that  any  premises  were  suflSciently  drained  before 
it  was  made,  they  shall  deduct  from  the  amount  of  the  rates  other- 
wise chargeable  in  respect  of  them  such  a  sum,  and  for  such  time, 
as  the  said  local  board  may,  under  all  the  circumstances  of  the  case, 
deem  to  be  just.     The  provision  in  this  case,  while  it  shows  that 
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cases  of  this  kind  were  not  overlooked  by  the  Legislature,  excludes, 
by  being  expressed  for  this,  the  implication  in  any  other  :  and  it  is 
remarkable  that  even  in  this  the  allowance  made  is  only  partial, 
temporary,  and  at  the  discretion  of  the  board.  The  87th  section 
contains  nothing  that  bears  on  the  present  question :  but  the  88th 
section  furnishes  two  remarks  which  are  material.  The  enacting 
part  makes  all  property  assessable  to  the  relief  of  the  poor  assessable 
also  to  the  rates,  both  special  and  general,  which  the  Act  gives  the 
power  of  imposing,  and  then,  in  the  first  proviso,  provides  for  the 
case  of  a  district  or  part  of  a  district  in  which  there  is  no  poor  rate. 
In  passing,  we  mention  this  as  showing  the  meaning  of  the  term 
''  part  of  a  district,"  that  it  is  used  to  express,  not  a  mere  farm  or 
house  or  tenement,  but  some  recognised  or  new  formed  division  of 
territory.  The  last  proviso  in  the  section  furnishes  the  same  remark. 
But  that  which  intervenes  is  more  material,  in  which  particular 
kinds  of  property  are  enumerated,  such  as  land  purely  agricultural, 
woodlands,  market  gardens,  nursery  grounds,  land  covered  with 
water,  canals,  towing  paths,  railways ;  the  occupiers  *of  these  are 
not  entirely  exempted,  but  are  to  pay  only  on  one-fourth  of  the  net 
annual  value  :  and  yet  how,  upon  the  appellant's  argument,  would 
some  of  these  at  least  have  less  ground  to  claim  an  entire  exemption 
than  himself  ?  In  the  three  instances  last  specified,  canals,  towing 
paths  and  railways,  nothing  is  more  likely  than  that  they  may 
extend  miles  from  the  town  in  respect  of  which  the  sewers  might 
have  been  made.  The  89th  section  contains  a  provision  on  which 
some  stress  was  laid  in  the  argument,  and  which  it  is  right  to  notice. 
By  it  it  is  enacted  :  That  the  said  local  board  may  from  time  to  time 
divide  their  district,  or  any  street  therein,  into  one  or  more  parts, 
for  all  or  any  or  either  of  the  purposes  of  this  Act,  and  make  a 
separate  assessment  upon  any  such  part  for  or  in  respect  of  all  or 
any  of  the  purposes  for  which  the  same  is  formed."  It  was  urged, 
on  behalf  of  the  appellant,  that,  although  this  power  was  given  in 
enabling  terms  only,  yet  that,  in  advancement  of  the  ends  of  justice, 
they  must  be  construed  as  compulsory.  And,  no  doubt,  there  are 
many  cases  in  which  **  may  "  has  been  construed  to  be  equivalent 
to  "  shall."  But  the  subject-matter  here,  the  thing  to  be  done,  is 
of  such  a  nature  that  it  can  scarcely  be  other  than  discretionary  with 
the  board  whether  to  exercise  their  power :  and  we  see  no  reason  to 
think,  from  the  statement  of  facts,  that  they  have  done  wrong  in 
abstaining.  On  the  review,  therefore,  of  the  sections  of  the  Act,  as 
well  as  on  the  general  grounds  first  stated,  our  judgment  will  be  for 
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the  respondents :  and,  after  this  statement  of  our  view,  it  will  not 

be  necessary  to  give  any  specific  answers  to  the  questions  put  to  us 

at  the  end  of  the  case. 

Judgment  for  respondents. 


1866. 
Nov.  2. 

[489] 
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REG.  V.  JUSTICES  op  ELY  (1). 

(5  EI.  &  BL  489—496;  S.  0.  25  L.  J.  M.  0.  1 ;  1  Jur.  N.  S.  1017.) 

A  party  who  had  applied  for  a  beer  Hcenoe,  under  the  AlehouBe  Act,  1828 
(9  GFeo.  lY.  c.  61),  which  was  refused,  appealed  against  the  refusal  to  the 
October  Quarter  Sessions,  and  entered  into  a  recognizance  to  try  the  appeal, 
abide  the  judgment  of  the  Coubt,  and  pay  such  costs  as  the  Court  might 
award.  The  appeal  was  dismissed ;  and  the  Coubt  ordered  the  appellant 
to  pay  costs  to  the  respondent,  **  forthwith.*'  A  blank  was  left  in  the  order, 
as  to  the  sums,  which  the  clerk  of  the  peace  had  not  time  to  fix  before  the 
Sessions  adjourned.  The  Sessions  adjourned  to  the  next  November.  Before 
the  adjournment  day,  the  clerk  of  the  peace  fixed  the  costs,  and  filled  up  the 
order.  After  the  adjourned  Sessions  had  terminated,  but  before  the  next 
Sessions,  which  were  held  on  the  next  January,  payment  was  demanded  of 
the  appellant,  who  did  not  pay.  On  affidavit  of  this,  the  Sessions  holden  in 
January  estreated  the  recognizance : 

Held,  that  the  Sessions  had  power  to  estreat  the  recognizance,  and  that 
process  might  be  taken  upon  it  under  the  Levy  of  Fines  Act,  1822 
(3  Geo.  IV.  c.  46). 

Hold,  also,  that  it  was  not  necessary  that  the  order  should  direct  the  costs 
to  be  paid  to  the  clerk  of  the  peace,  imder  the  Siunmary  Jurisdiction  Act, 
1848  (11  &  12  Vict.  c.  43),  s.  27. 

Naylor,  in  last  Term,  obtained  a  rule  calling  on  the  keepers 
of  the  peace  and  justices  in  and  for  the  *lsle  of  Ely  to  show  cause 
why  a  certiorari  should  not  issue  to  remove  all  orders  made  by 
them  at  the  General  Quarter  Sessions,  holden  in  and  for  the  said 
Isle  on  8rd  January,  1855,  whereby  the  recognizances  entered  into 
by  Jeffrey  Ely,  as  appellant,  and  his  sureties,  in  the  appeal  after 
mentioned,  were  ordered  to  be  estreated,  and  also  the  said  recog- 
nizances, and  the  order  of  Sessions  on  which  the  order  to  estreat 
was  made,  or  purported  to  be  made,  and  also  the  roll  made  up  by 
the  clerk  of  the  peace  and  transmitted  to  the  sheriff  in  the  said 
matter,  and  also  the  several  writs  directed  to  the  sheriff  in  the 
said  matter,  and  the  sheriff's  returns  thereto.  The  rule  set  forth 
the  grounds  for  the  certiorari ;  which  were  not  all  finally  insisted 
upon :  those  upon  which  the  decision  of  the  Court  was  pronounced 
will  suflSciently  appear  from  the  argument  and  the  judgments. 

From  the  affidavits,  in  support  of  und  opposition  to  the  rule, 
the  following  facts  appeared. 

(1)  Cited,  Ratmiley  v.  HuUhimmi  (1871)  L.  B.  6  Q.  B.  305,  308,  40  L.  J. 
M.  C.  97,  23  L.  T.  843. 
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At  the  general  annual  Licensing  Sessions  for  the  Isle  of  Ely,  Rbo. 
holden  in  September,  1854,  Jeffrey  Ely  applied  for  a  licence  to  justices  of 
sell  exciseable  liquor  by  retail  to  be  drunk  in  his  house  or  on  the  ^^^' 
premises  thereunto  belonging.  The  licence  was  refused ;  and 
J.  Ely  appealed  against  the  refusal.  The  appeal  was  tried  at  the 
General  Quarter  Sessions  holden  in  October,  when  it  was  ordered 
''  that  this  appeal  be  dismissed,  and  that  the  appellant  forthwith 
pay  to  the  respondents,  or  to  whom  they  shall  appoint,  the  sum 
of  22Z.  16«.,  by  way  of  costs,  to  indemnify  the  said  respondents 
for  the  costs  of  and  attending  this  appeal."  The  sum  was  not 
inserted  in  the  order  as  drawn  up  at  Sessions ;  and,  owing  to  the 
clerk  of  the  peace  being  engaged  by  his  attendance  in  Court  during 
the  Sessions,  it  was  left  in  blank  till  after  *the  adjournment  of  [  *49i  1 
the  Sessions:  which  adjournment  was  to  14th  November,  1854. 
Immediately  upon  the  making  of  the  order,  the  attorney  for  the 
respondents  delivered  their  bill  of  costs  to  the  clerk  of  the  peace ; 
and  he,  after  the  adjournment  and  before  the  14th  November, 
taxed  the  costs  at  the  sum  inserted  in  the  order,  without  further 
communication  with  either  party,  and  inserted  the  amount  in  the 
order.  On  2nd  January,  1855,  J.  Ely  was  served  with  a  copy  of 
the  complete  order;  and  payment  of  the  costs  was  demanded  of 
him.  He  did  not  pay  such  costs.  The  next  General  Quarter 
Sessions  were  holden  on  Srd  January;  when  the  Court,  upon 
proof  by  affidavit  of  the  demand  and  non-payment,  ordered  an 
estreat  of  the  recognizances  of  J.  Ely  and  his  sureties,  which 
had  been  entered  into  upon  the  appeal,  and  which  were  con- 
ditioned to  try  the  appeal,  and  to  abide  the  judgment  of  the 
CouBT,  and  pay  such  costs  as  might  be  awarded  by  the  Court. 
On  5th  January,  J.  Ely  was  taken  by  the  sheriff,  in  pursuance 
of  a  writ  from  the  clerk  of  the  peace. 

Couch  now  showed  cause : 

One  objection,  made  in  support  of  the  rule,  is  that  the  order 
of  the  October  Sessions  directed  the  costs  to  be  paid  to  the  respon- 
dents or  their  appointee ;  and  that  it  ought  to  have  directed  pay- 
ment to  the  clerk  of  the  peace.  *  *  But  the  present  is  not  an  C  *92  ] 
appeal  against  any  "conviction  or  order,"  such  as  designated  in 
stat.  11  &  12  Vict.  c.  48,  s.  27,  but  against  a  refusal  to  grant 
the  licence;  the  appeal  is  given  by  sect.  27  of  stat.  9  Geo.  IV. 
c.  61.  Even  if  the  giving  of  costs  on  such  an  appeal  were  wibhin 
stat.  12  &  13  Vict.  c.  45,  s.  5,  the  remedy  given  by  that  statute 
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Beg.  is  merely  cumulative.  On  this  point,  Reg.  v.  Huntley  {^)  is  a  direct 
Justices  op    authority. 

^^^'  Secondly,  objection  will  be  made  to  the  jurisdiction  of  the 

January  Sessions.  *  *  It  will  be  argued  that  the  estreat  could 
have  been  made  only  at  the  Sessions  preceding,  inasmuch  as  the 
order  of  the  October  Sessions  directed  the  costs  to  be  paid  *'  forth- 
with ; "  and  that  the  forfeiture  therefore  accrued  at  the  October 
Sessions.  If  that  were  held,  it  would  hardly  be  possible  to  estreat 
such  recognizances  at  all,  because  the  cognizor  could  not  be  said 
to  forfeit  them  till  the  Sessions  were  over.  The  Court  then 
called  on 

Keane,  in  support  of  the  rule : 

As  to  the  objection  first  mentioned:  if  the  ground  of  decision 
in  Reg.  v.  Huntley  (i)  was  that  the  remedy  given  by  stat.  12  &  18 
[  ♦493  ]      *Vict.  c.  45,  s.  5,  is  merely  cumulative,  the  objection  must  fail. 

(Lord  Campbell,  Ch.  J. :  We  all  took  that  view.) 

As  to  the  other  objection.  The  October  Sessions  ceased  to  exist 
after  the  termination  of  the  adjourned  Sessions  in  November.  The 
January  Sessions  had  no  power  to  estreat  the  recognizance,  there 
having  been  no  forfeiture  of  which  they  could  take  notice.  In 
Rex  V.  Cossins  (2)  it  was  held  that,  for  misbehaviour  committed 
out  of  Court,  the  Court  ought  not  to  estreat ;  but  that  there  should 
be  some  proceeding  of  Court  to  make  the  fact  of  forfeiture  appear. 

(Erle,  J. :  There  the  recognizance  was  for  good  behaviour.) 

It  was  so:  and  here,  no  doubt,  the  recognizance  is  to  abide  the 
order  of  the  Court,  and  pay  costs  as  awarded.  But  the  principle 
must  be  the  same,  whether  the  forfeiture  be  by  ill  behaviour  in 
committing  violence  or  in  refusing  to  obey  a  lawful  order.  Besides, 
the  order  is  here  made  in  the  absence  of  the  party :  he  might 
have  shown  that  the  demand  had  been  improperly  made. 

(Erle,  J. :  Is  a  demand  necessary  ? 

Coleridge,  J.:  There  is  no  rule  nisi  granted  to  estreat  recog- 
nizances forfeited  by  non-appearance.) 

The  default  there  takes  place  in  conspectu  curia.      The  proper 
(1)  97  R.  R.  433  (3  El.  &  Bl.  172).  (2)  Parker,  54. 
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scire  facias  on  the  estreat :  Reg.  v.  West  Riding  Jtistices  (1). 


(Lord  Campbell,  Ch.  J. :   There  the  Court  thought  stat.   8 
Geo.  IV.  c.  46,  applicable  if  the  recognizance  were  forfeited  ''at 
the  Court  of   Quarter   Sessions   itself,  for   matters  immediately 
connected  with  its  own  proceeedings."    Is  not  *that  the  present       [  *494  ] 
case?) 

There  was  no  forfeiture  here  for  any  thing  connected  with  the 
proceedings  of  the  January  Sessions.  Stat.  8  Geo.  IV.  c.  46,  s.  2, 
first  gave  power  to  the  Sessions  to  issue  its  own  process  for  levying 
the  amount  of  estreated  recognizances;  before  that,  the  Sessions 
could  merely  order  the  estreat.  This  section  gave  the  power  in 
respect  of  recognizances  forfeited  at  such  Sessions  only  when  the 
forfeiture  is  at  such  Sessions ;  sects.  6  and  6  gave  the  subsequent 
Sessions  power  to  deal  with  the  case  after  levy  or  capture.  That 
statute  was  afterwards  amended  by  stat.  4  Geo.  IV.  c.  87,  which 
requires  subsequent  Sessions  to  continue  on  the  roll  forfeited 
recognizances  not  levied.  But  there  is  no  power  to  estreat  in 
respect  of  recognizances  forfeited  at  previous  Sessions. 

(Lord  Campbell,  Ch.  J. :  When  do  you  say  the  estreat  may  be 
made  ?) 

If  the  order  is  to  pay  forthwith,  the  Sessions  may  estreat  unless 
payment  be  made  directly:  at  any  rate,  in  this  instance,  the 
adjourned  Sessions  in  November  might  have  estreated:  but,  if 
the  forfeiture  was  not  complete  till  after  the  expiration  of  the 
Sessions  at  which  the  order  was  made,  the  only  remedy  is  by 
scire  facias. 

Lord  Campbell,  Ch.  J.: 

This  case  has  been  very  ingeniously  argued  by  Mr.  Keane :  but 
I  cannot  see  that  the  order  to  estreat  was  bad.  The  cases  of 
Rex  V.  Cossins  (2)  and  Reg.  v.  The  Justices  of  the  West  Riding  (1) 
do  not  show  that  the  January  Sessions  had  no  jurisdiction  and  that 
the  only  remedy  was  by  scire  facias.  In  those  cases  the  recog- 
nizances were  for  good  behaviour.  Here,  as  Mr.  Keane  candidly 
admits,  the  *recognizance  is,  to  abide  the  order  of  the  Court.  If,  [  *i95  ] 
therefore,  the  order  to  estreat  was  made  in  proper  time,  and  there 

(1)  7  Ad.  &  El.  583.  (2)  Parker,  64. 
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Beg.  was  power  to  estreat,  there  need  not  be  a  scire  facias.  The  question. 
Justices  of   therefore,  is  whether  the  estreat  was  properly  made  at  the  January 

^^^*  Sessions.  Stat.  8  Geo.  IV.  c.  46,  seems  to  be  directed  to  giving 
power  to  the  Sessions  to  act  upon  a  recognizance  which  has  been 
estreated  in  the  proper  time.  Now  here  the  estreat  could  not 
have  been  made  earlier.  It  could  not  have  been  made  at  the 
original  October  Sessions;  for  they  were  over  before  the  amount 
was  filled  up.  Nor  could  the  estreat  have  been  made  at  the 
adjourned  Sessions  in  November;  for  at  that  time  there  was 
nothing  to  show  that  there  had  been  a  forfeiture.  The  January 
Sessions  was  therefore  the  first  at  which  the  estreat  could  be  made. 
The  Sessions  is  a  standing  Court  for  some  purposes:  and  this 
was  the  first  occasion  on  which  that  Court  had  power  to  make  the 
order.    Therefore  the  order  then  made  was  good. 

OOLBBIDOE,  J. : 

I  am  of  the  same  opinion.  In  order  to  give  a  reasonable  inter- 
pretation to  stat.  8  Geo.  lY.  c.  46,  we  are  to  consider  that  sect.  2  is 
directed  to  two  cases.  The  first  is  where  the  recognizance  is  for- 
feited before  a  justice  of  peace  out  of  Quarter  Sessions  :  there  the 
justice  is  to  certify  to  the  clerk  of  the  peace,  and  he  is  to  insert  the 
recognizance  in  his  roll.  The  second  case  is  where  the  forfeiture 
takes  place  at  Quarter  Sessions :  there  the  clerk  of  the  peace  himself 
takes  notice  of  the  forfeiture,  and  enters  it  in  the  roll.  In  neither 
case  has  the  party  an  opportunity  of  coming  in  and  satisfying  the 
Court  of  Quarter  Sessions  that  there  is  no  forfeiture.  If  wrong  is 
[  *496  ]  done  to  him,  there  is  an  ultimate  remedy  given  to  *him  by  sects.  5 
and  6,  which  enable  him  to  apply  to  a  subsequent  Sessions.  Now, 
unless  you  suppose  this  recognizance  to  have  been  forfeited  at  the 
January  Sessions,  there  are  no  means  of  estreating  at  all.  It  is  not 
made  out  how  long  before  the  breaking  up  of  the  Court  in  Novem- 
ber the  money  ought  to  have  been  paid.  Often  such  a  payment  is 
impossible  before  the  end  of  Sessions;  and  then  the  party  may 
make  payment  at  any  time  before  the  next  Sessions :  if  he  does  not, 
that  is  the  first  Sessions  at  which  there  can  be  an  estreat. 

WlOHTMAN,  J. : 

I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Erle,  J. : 
I  think  it  clear  that  this  recognizance  was  forfeited  at  the 
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January   SesBions.    The   recognizance  ^as,  to  abide  such  order        Rbo. 

as  should  be  made  at  the  October  Sessions.    Was  the  order  ^hich  justices  of 

was  made  disobeyed  ?    I  do  not  find  that,  during  the  sitting  of        ^^^' 

that  Court  of  Sessions,  it  was  disobeyed.     "  Forthwith  "  does  not 

necessarily  mean  instanter :  unless  my  memory  deceives  me,  the 

word  has  been  held  to  comprise  a  week  in  the  case  of  an  order  in 

bastardy.     The  order  therefore  might  be  obeyed  at  some  time  after 

the  October  Sessions,  and  that  Sessions  could  not  treat  it  as  forfeited 

by  disobedience  during  their  sitting.     Then  the  recognizance  is 

brought  before  the  January  Sessions ;  ex  parte,  it  is  true ;  but  that 

is  in  analogy  with  the  practice  of  making  a  rule  absolute  in  the 

first  instance  for  attachment  for  non-payment  of  costs.     The  cases 

where  the  recognizance  was  for  good  behaviour  are  therefore  of  no 

application. 

Rule  discharged,  with  costs. 


TENNYSON  v.  O'BKIEN.  ise^- 

Nov.  6. 
(5  El.  &  BL  497—501.)  

[The  only  qaestion  in  this  case  was  whether  a  Judge  at  Nisi  Prius,  who  had 
allowed  the  plaintiff  to  amend  his  pleading  at  the  hearing,  and  refused  a  post- 
ponement of  the  trial,  had  properly  exercised  his  discretion.  Superseded  by 
1^,  S.  C,  Order  XXYIII.  r.  1,  and  cases  decided  thereunder.] 


ANDREWS  V.  ELLIOTT  (1).  i856. 

Nov  6 
(6  El.  &  Bl.  602—605 ;  S.  C.  25  L.  J.  Q.  B.  1 ;  1  Jur.  N.  S.  1046.)  _L' 

A  cause  was  tried  without  a  jury  before  a  Commissioner  of  Nisi  Prius,         [  602  ] 
not  a  Judge  of  the  superior  Courts.    The  parties  had  consented ;  and  the 
Judge  in  open  Court  sanctioned  this  course;   but  there   was  neither  a 
Judge's  order,  nor  a  consent  in  writing. 
The  unsuccessful  party  having  moved  for  a  new  trial : 
Held,  that,  the   Commissioner  having  general  jurisdiction  to  try,  the 
parties  were  precluded  by  their  conduct  from  questioning  the  verdict  on 
account  of  the  absence  of  these  preliminaries. 

This  action,  in  which  issues  of  fact  were  joined,  stood  for  trial  at 

the  last  Summer  Assizes  for  Surrey.    It  was  proposed  in  the  Nisi 

Prius  Court,  before  Wightman,  J.,  that  the  cause  should  be  tried 

without  a  jury  before  Mr.  Bramwell,  Q.C.,  whose  name  was  in  the 

commission  of  Nisi  Prius.    The  learned  Judge  approving  of  this,  the 

cause  was  tried  before  Mr.  Bramwell,  the  attorneys  for  both  parties 

(1)  Affirmed   in    the    Exchequer  Chamber,   sub  nom.  Andrewes  v.  Ellicit, 
as  reported  in  6  El.  &  Bl.  338. 
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Andrews     attending,  and  the  plaintiff  being  examined   as  a  witness.     The 
Elliott,     verdict  passed  for  the  defendant.     There  was  no  summons,  nor  any 
written  consent  to  the  trial. 

Horn  now,  on  behalf  of  the  plaintiff,  moved  for  a  new  trial  on 
affidavits,  which  disclosed  the  above  facts,  and  also  other  grounds, 
which  it  is  unnecessary  to  specify,  as,  in  the  opinion  of  the  Coubt, 
they  at  most  amounted  to  objections  to  the  verdict  as  against  the 
weight  of  evidence. 

Horn,  in  support  of  his  motion : 

The  jurisdiction  to  try  issues  in  fact  without  a  jury  is  given  by 
the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125), 
sect.  1.  "  The  parties  to  any  cause  may,  by  consent  in  writing, 
signed  by  them  or  their  attorneys,  as  the  case  may  be,  leave  the 
decision  of  any  issue  in  fact  to  the  Court,  provided  that  the  Court, 
upon  a  rule  to  show  cause,  or  a  Judge  on  summons,  shall,  in  their 
or  his  discretion,  think  fit  to  allow  such  trial." 

[  603  ]  (WiOHTMAN,  J. :  There  was  no  summons ;  but,  on  an  application 

to  me  in  open  Court,  I  expressed  my  approval  of  the  course  pro- 
posed ;  and  the  parties,  their  attorneys  and  counsel  acted  upon  this. 

CoLKBiDOE,  J. :  It  seems  very  like  a  trial  by  consent  before  only 
eleven  jurymen.     Can  either  party  impeach  that  verdict  ? 

Lord  Campbell,  Ch.  J. :  There  appear  then  to  be  two  difficulties 
in  Mr.  Horn's  way.  First,  if  the  objection  is  a  good  one  in  the 
mouths  of  others,  the  plaintiff  seems  by  his  conduct  precluded  from 
raising  it  Secondly,  it  seems  no  more  than  an  irregularity  which 
can  be  waived,  and  has  been  waived.) 

*     *    In  Lawrence  v.  WUcock  (1)  it  was  decided,  that  consent  cannot 
give  jurisdiction. 

{Horn  then  relied  on  the  other  objections ;  the  argument  as  to 
which  is  omitted.) 

LoBD  Campbell,  Ch.  J. : 

I  am  of  opinion  that  there  should  be  no  rule.  With  respect  to 
the  first  objection.  The  cause  was  tried  before  one  of  the  Judges 
included  in  the  commission  of  Nisi  Prius,  by  the  authority  of  a 

(1)  11  Ad.  &  El.  941. 
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Judge  of  this  Court,  and  by  the  consent  of  both  parties.  Had  the  andbewb 
direction  of  the  Judge  been  embodied  in  an  order,  and  the  consent  ELmoTT. 
of  the  *parties  been  reduced  to  writing  and  signed,  the  trial  would  [  •504  ] 
have  been  perfectly  regular.  I  am  of  opinion  that,  rebus  sic  stantibiis, 
it  is  not  competent  for  either  party  to  impeach  the  trial  because 
there  was  not  such  a  written  order,  nor  such  a  written  consent. 
To  raise  such  an  objection  after  verdict  is  against  good  faith :  but 
that  alone  is  not  a  sufficient  ground  for  refusing  the  rule ;  for,  if 
Mr.  Bramwell  had  had  no  jurisdiction  to  try  the  cause,  consent 
could  not  give  it  to  him.  But  he  was  one  of  the  Commissioners  of 
Nisi  Prius,  and,  when  sitting  at  Nisi  Prius,  had  the  same  general 
jurisdiction  to  try  the  cause  that  a  Judge  of  the  superior  Courts  had. 
The  Legislature  requires  that  certain  preliminaries  shall  be  com- 
plied with,  before  the  Judge,  having  general  jurisdiction  to  try 
causes,  shall  try  a  cause  without  a  jury.  Therein  the  case  di£fers 
from  those  of  writs  of  trial  before  the  sheriff;  for  the  sheriff  has  no 
jurisdiction  except  that  derived  from  the  writ  of  trial.  Here  there 
was  general  jurisdiction ;  and  the  parties  who  have  consented  to 
the  exercise  of  that  general  jurisdiction,  in  an  instance  in  which 
they  knew  that  the  statutable  preliminaries  had  not  been  complied 
with,  cannot  be  allowed  to  question  the  jurisdiction  on  that  ground. 
The  other  objections,  if  they  amount  to  any  thing,  are  objections 
to  the  verdict  as  against  the  weight  of  evidence :  but  the  verdict  in 
such  a  trial  cannot  be  questioned  on  that  ground. 

Coleridge,  J. : 

One  of  the  Commissioners  of  Nisi  Prius  tried  this  cause,  having 
the  same  general  jurisdiction  for  the  purpose  as  any  other  Judge. 
I  do  not  wish  to  be  understood  to  lay  down  that  the  trial  is  good 
for  every  purpose ;  for  example,  I  express  no  opinion  *  whether  a  [  •sos  1 
witness  might  be  indicted  for  perjury  on  the  trial.  But  I  decide  on 
the  ground  that  there  was  sufficient  general  jurisdiction  to  try  the 
cause,  and  that  the  plaintiff  is  precluded  by  his  conduct  from  taking 
this  objection. 

WlOHTMAN,  J. : 

I  am  of  the  same  opinion.  Mr.  Bramwell  had  general  jurisdiction 
to  try ;  and  the  parties  are  precluded  from  objecting  to  the  want  of 
the  preliminaries. 

(Erlb,  J.,  had  left  the  Court.) 

Rtde  refused. 
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1865. 
A0V.  6. 

[605] 


MAY   V.   FOOTNEB. 

(5  El.  &  Bl.  505—507 ;  S.  C.  25  L.  J.  Q.  B.  32  ;  1  Jnr.  N.  S.  1019.) 

[This  case  related  to  the  jurisdiction  to  amend  pleadings  under  the  Common 
Law  Procedure  Act,  1854,  s.  96,  and  is  superseded  by  E.  S.  C,  Order  XXVIII. 
r.  1,  and  the  cases  decided  thereunder.] 


1855. 
Aor.  7. 


LEWIS  V.  0VEKSEEK8  of  SWANSEA  (i). 


_L  (6  El.  &  Bl.  508—522;  8.  C.  25  L.  J.  M.  C.  33  ;  1  Jur.N.S.  1108;  4  W.  B.  13.) 


[608] 


[  *509  ] 


The  borough  of  S.  extended  along  a  part  of  the  shore  of  the  harbour  of  S. 
On  the  shore,  within  the  borough,  were  quays  and  wharfs:  (1)  occupied 
by,  and  the  property  of,  the  corporation  ;  (2)  the  property  of  the  corpora- 
tion, occupied  by  their  lessees  under  indenture  reserving  to  the  corporation 
the  right  to  enter  and  take  all  dues  payable  to  the  corporation,  with  a 
covenant  by  the  lessee  not  to  allow  the  landing  or  shipping  of  goods  imtil 
the  dues  payable  to  the  corporation  should  be  satisfied ;  (3)  the  property  of 
B.  The  only  mode  of  landing  goods  in  the  borough,  or  shipping  themht>m 
the  borough,  was  by  using  one  of  these  three  classes  of  quays  or  wharfs. 
For  all  goods  so  landed  or  shipped,  by  means  of  quays  or  wharfs  of  any  of 
the  three  classes,  the  corporation  received,  by  immemorial  usage  the  origin 
of  which  was  not  known,  dues,  sometimes  called  *^  town  dues  and  quayage," 
sometimes  **  quayage  "  only  : 

Held,  on  a  case  empowering  the  Court  to  draw  inferences  of  fact :  that  it 
appeared  that  the  dues  were  not  paid  in  respect  of  the  use  of  land,  but  were 
incorporeal  and  in  gross  ;  and  that  neither  the  corporation,  nor  any  one  to 
whom  the  dues  were  let  by  the  corporation,  was  rateable  to  the  poor  in 
respect  of  any  part  of  the  dues. 

Notice  of  appeal  having  been  given,  a  case,  substantially  as 
follows,  was,  by  consent  and  order  of  Coleridob,  J.,  stated  for 
the  opinion  of  this  Court :  judgment  to  be  entered  at  Sessions  in 
conformity  with  such  opinion. 

The  town  and  franchise  of  Swansea,  in  Glamorganshire,  is  a 
district  maintaining  its  own  poor,  independently  of  the  parish  of 
which  it  forms  a  part.  By  a  poor  rate,  duly  made  for  the  district, 
the  appellant  is  assessed  as  follows. 


Name  of 
Occupier. 

Name  of 
Owner. 

Deacription  of  Property 
rated. 

Rateable 
value. 

William 
Lewis. 

Town 
Council. 

Quay,  and  tolls,  and 
dues. 

£700. 

Against  this  assessment  he  has  appealed,  on  the  ground  that  the 
property  which  is  the  subject  of  the  *rating  is  not  rateable,  either 

(1)  Cited,  Blyth  Harbour    Commis-      Q.  B.  293,  297,  675,  63  L.  J.  M.  C. 
Honers  v.  Newsham  Overseers  [1894]  2      274,  71  L.  T.  34. 
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in  his  hands  or  in  those  of  the  mayor,  aldermen  and  burgesses  of       Lewis 
Swansea,  who  are  hereinafter  described  as  the  corporation.    No    Gyebsekbs 
objection  is  to  be  taken,  that  the  assessment  ought  to  have  been  ^^  Swansea 
made  upon  the  corporation  and  not  on  the  appellant :  but,  if  the 
property,  or  any  part  of  it,  is  legally  rateable  in  the  hands  of 
either  of  them,  the  rate  is  to  be  confirmed  to  the  extent  of  such 
rateability. 

The  appellant  receives  the  tolls  and  dues  mentioned  in  the 
assessment,  under  an  agreement,  whereby  the  corporation  contracts 
to  let  them  to  him  at  an  annual  rent ;  the  payment  of  which  is 
secured  by  his  bond.  The  nature  of  these  tolls  or  dues,  and  the 
title  of  the  corporation  thereto,  are  the  subject  of  the  following 
statement.  The  appellant  does  not  occupy  any  quay,  unless  it  be 
considered  that  the  receipt  by  him  of  the  tolls  or  dues  in  question 
amounts  to  such  an  occupation. 

The  town  and  franchise  of  Swansea,  from  time  immemorial,  has 
been  and  is  coextensive  with  the  borough  and  manor  of  Swansea, 
and  is  hereinafter  spoken  of  as  the  borough.  Its  eastern  boundary 
fronts  upon  Swansea  harbour  and  includes  the  west  shore  thereof. 
The  east  shore  of  that  harbour  is  formed  by,  and  comprised  in,  the 
manor  of  Kilvey,  the  river  Tawey  flowing  into  the  sea  between  the 
borough  of  Swansea  and  the  manor  of  Kilvey,  and  thus  forming 
the  natural  port  called  Swansea  harbour.  On  the  whole  of  the 
western  shore  of  this  harbour,  within  the  limits  of  the  borough, 
quays,  consisting  of  a  public  quay,  of  private  quays  called  the 
Corporation  wharfs,  of  the  canal  wharf,  and  the  Duke  of  Beaufort's 
wharfs,  have  been  constructed,  so  that  it  is  impossible  either  to 
export  or  import  goods  through  the  harbour  within  the  limits  of 
the  borough  without  using  *one  or  more  of  the  quays.  The  soil  [  'sio  ] 
and  freehold  of  the  site  of  all  the  quays,  except  two  that  are  called 
the  Duke  of  Beaufort's  wharfs,  from  time  immemorial  has  been, 
and  still  is,  vested  in  the  corporation,  or  persons  claiming  through 
the  corporation.  The  soil  and  freehold  of  the  said  quays  called  the 
Duke  of  Beaufort's  wharfs  from  time  immemorial  has  been,  and 
still  is,  vested  in  the  lord  of  the  borough  and  manor  of  Swansea. 
The  tolls  or  dues  in  question  are  certain  immemorial  payments  by 
persons,  not  being  freemen  of  the  borough  or  of  certain  other 
ancient  boroughs,  per  number,  weight  or  measure,  paid  on  goods 
landed  on  to,  or  shipped  from,  any  part  of  the  western  shore  of  the 
harbour  within  the  limits  of  the  borough,  without  any  distinction 
between  the  soil  and  freehold  of  the  corporation  and  the  soil  and 
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Lewis       freehold  of  the  lord  of  the  borough,  or  between  such  parts  as  were 

OvERSEEBs    from  tune  to  time  occupied  by  the  corporation  and   such  parts 

OF   WANSEA.  ^g  ^^j,^  ^^^^  ^^^  ^  ^^^^  aliened  or  leased  by  them   to  other 

parties. 

The  borough  and  manor  has  from  time  immemorial  formed  part 
of  a  very  extensive  seigniory,  called  sometimes  Gower,  sometimes 
Oower  Kilvey,  an  ancient  lordship  marcher  of  Wales,  which  includes 
a  considerable  line  of  sea  coast  from  the  North  River  round  the 
hundred  of  Swansea  to  Loughor.  This  seigniory,  and  also  the 
lordship  of  the  borough  and  manor  of  Swansea,  are,  and  from  time 
immemorial  have  been,  vested  in  the  Duke  of  Beaufort  and  those 
through  whom  he  claims.  The  lord  of  the  seigniory  for  the  time 
being  has,  from  time  immemorial,  received,  and  still  receives,  in 
all  other  parts  within  the  seigniory  other  than  the  borough  of 
Swansea,  the  like  tolls  and  dues  as  within  that  borough  are  received 
[•611  j  by  the  corporation,  and  is  entitled  to  all  *other  Royal  liberties, 
rights  and  free  customs  throughout  the  seigniory. 

The  corporation  is  a  corporation  by  prescription. 

There  is  no  evidence  in  existence  of  the  manner  in  which  the  soil 
and  freehold  of  the  western  shore  of  the  harbour,  within  the  limits 
of  the  harbour,  became  vested  in  the  corporation :  but  it  appears 
by  a  charter  of  confirmation,  dated  a.d.  1805,  that  they  held  the 
same  under  charters  from  the  lords  of  the  seigniory,  and  that  the 
lords  of  the  seigniory  reserved  for  themselves  and  their  heirs  a 
a  certain  part  thereof,  which  they  held  in  demesne.  The  part 
thereby  reserved  is  the  site  of  the  Duke  of  Beaufort's  wharfs.  The 
charter  does  not  mention  rent,  and  makes  no  reference  to  tolls,  any 
further  than  they  may  be  comprised  in  the  general  words  **  liberties, 
laws  and  customs."  There  is  no  other  document  in  existence,  or 
known  ever  to  have  existed,  showing  the  ground  or  origin  of  any 
rent  payable  by  the  corporation  to  the  lord,  or  any  grant  by  the 
Crown,  or  the  lord,  or  any  other  party,  of  the  tolls  or  dues  in 
question,  or  of  any  other  of  the  port  dues  now  received  by  the 
corporation  or  their  lessees :  but  the  corporation  have,  from  time 
immemorial,  paid,  and  still  continue  to  pay,  to  the  lord  of  the 
seigniory  the  annual  sum  of  101.  Is,  6d.,  made  up  of  two  sums  which 
have  from  time  immemorial  been  described  as  follows :  **  Fee  rents ; 
8/.  1«.  6d. :  toll  and  keelage  ;  2J." 

The  tolls  or  dues  in  question  are,  in  the  condition  of  the  bond 
given  by  the  appellant  as  aforesaid,  described  as  **  The  town  and 
quay  dues ;  "  and  they  have  from  time  immemorial  been  described, 
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sometimes  as  "  town  dues  and  quayage,"  sometimes  as  "  quayage  "  Lbwis 
only.  There  is  no  evidence  of  any  distinction  or  diflference  *between  ovebsbkrs 
dues  intended  to  be  designated  as  town  dues,  and  dues  intended  to  be 
designated  as  quayage.  For  a  long  time  previous  and  up  to  the 
passing  of  the  Municipal  Corporations  Act,  1885,  the  tolls  or  dues 
in  question,  when  received,  were  paid  over  by  the  corporation  to 
the  portreeve  for  the  time  being,  for  his  own  use  as  portreeve ;  and, 
since  the  passing  of  that  Act,  they  have  been  and  now  are  paid  into 
the  borough  fund. 

The  corporation  are  also  entitled  to  and  receive,  in  addition  to 
the  tolls  or  dues  in  question,  keelage  and  moorage,  cranage,  weighage 
and  other  dues  in  respect  of  the  use  of  the  harbour  and  conveniences 
on  the  quays  for  shipping,  and  exporting  and  importing,  loading 
and  unloading,  goods  within  the  borough :  but  no^e  of  these  are 
held  by  the  appellant  or  expressly  named  in  the  rate  appealed 
against :  and  no  question  is  now  raised  in  respect  thereto :  and  it  is 
not  necessary  to  refer  more  particularly  to  any  of  them  with  the 
exception  of  keelage  and  moorage.  The  keelage  (sometimes  called 
layage)  and  moorage  have  from  time  immemorial  been  received  by 
the  corporation  in  respect  of  vessels  entering  and  remaining  in  the 
harbour  within  the  limits  of  the  borough,  and  for  the  fastening  of 
vessels  to  the  posts  in  the  harbour  or  on  the  quays,  without  any 
distinction  between  the  quays  which  are  or  have  been  the  property 
of  the  corporation  and  the  Duke  of  Beaufort's  wharfs.  These 
dues,  from  time  immemorial,  have  been  and  still  are  divided  in 
certain  fixed  proportions  between  the  corporation,  and  the  water 
bailiff  and  the  layer  keeper ;  the  latter  of  them  an  officer  appointed 
annually  by  the  lord's  steward  out  of  two  persons  presented  to  him 
for  that  purpose  by  the  leet ;  the  water  bailiflf  an  ♦officer  appointed  \  •6i3  ] 
by  the  lord.  Before  the  passing  of  the  Swansea  Harbour  Act,  here- 
inafter mentioned,  the  water  bailiff  and  layer  keeper  between  them 
performed  duties  analogous  to  those  ordinarily  performed  by  the 
harbour  masters  in  ports :  but,  since  the  appointment  of  trustees 
under  the  Harbour  Acts,  the  duties  of  these  officers  have  become 
merely  nominal.  From  time  immemorial,  the  lord  of  the  seigniory 
or  borough  has  not  demanded  or  received  port  dues  of  any  descrip- 
tion within  the  borough.  All  the  alxTve  mentioned  tolls  or  dues 
are  paid  in  addition  to  the  sums  payable  to  the  harbour  trustees 
under  the  Swansea  Harbour  Acts. 

The  first  Swansea  Harbour  Act,  81  Geo.  III.  c.  88,  appointed 
the  alderman  of  the  borough,  the  portreeve  (an  officer  from  time 
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Lewis  immemorial  appointed  by  the  steward  out  of  two  persons  presented 
OvE^EEBs  ^  ^^^  'o^  ^^^^  purpose  by  the  corporation),  and  twelve  burgesses 
OP  Swansea,  j^  j^^  elected  as  therein  mentioned,  and  other  persons,  trustees  for 
executing  that  Act,  reserving  all  rights  of  the  lord  of  the  seigniories 
and  of  the  corporation  of  Swansea,  a  reservation  which  is  con- 
tained also  in  the  several  Acts  subsequently  passed  for  the  farther 
improvement  of  the  harbour.  Previously  to  the  passing  of  the 
first  Harbour  Act,  the  maintenance  and  repairs  of  the  harbour  of 
Swansea  within  the  limits  of  the  borough,  and  of  the  quays,  whar& 
and  mooring  posts  there,  were,  from  time  immemorial,  effected  and 
done  by  the  corporation,  who  also  maintained  and  repaired  certain 
barrel  posts  erected  at  the  mouth  of  the  river  Tawey,  and  at  places 
within  the  said  river  and  harbour,  for  the  use  of  vessels :  and,  since 
the  passing  of  that  Act,  the  public  quay  has  been  kept  in  repair  by 
the  corporation ;  but  the  other  repairs  of  the  harbour  have  been 
[  *5i4  ]  done  by  *the  harbour  trustees.  Posts  and  rings,  for  the  convenience 
of  vessels  using  the  harbour,  were,  before  the  passing  of  the  first 
Harbour  Act,  affixed  to  the  public  quay,  and  placed  in  various  parts 
of  the  harbour,  by  the  corporation,  who  also  kept  them  in  repair. 
Ever  since  the  passing  of  that  Act,  such  posts  and  rings  have  been, 
and  now  are,  affixed  by  the  harbour  trustees  to  such  open  parts, 
both  of  the  public  and  of  the  private  quays,  and  of  the  Duke  of 
Beaufort's  wharfs,  as  the  harbour  trustees  think  convenient  for  the 
purpose  of  mooring  vessels,  and  landing  and  shipping  goods :  and 
they  are  replaced  and  repaired,  sometimes  by  the  corporation, 
sometimes  by  the  harbour  trustees.  These  posts  and  rings  have 
been  and  are  used  by  vessels  from  which  the  appellant  has  received 
and  receives  the  tolls  or  dues  in  question,  without  any  further 
payment  in  that  respect  than  those  which  are  hereinbefore  men- 
tioned as  the  tolls  or  dues  in  question,  and  the  keelage  and  moorage 
as  before  mentioned. 

The  quays,  hereinbefore  described  as  private  quays,  have,  for 
many  years  last  past,  been  leased  by  the  corporation  to  private 
individuals,  by  indentures,  reserving  (amongst  other  things)  to  the 
lessors,  their  officers,  servants  and  workmen,  full  and  free  liberty, 
power  and  authority,  from  time  to  time,  and  at  all  times,  during 
the  said  term  thereby  granted,  to  put  down  and  secure  in  or  upon 
the  said  demised  premises,  within  a  distance  not  exceeding  fifteen 
feet  from  the  line  or  embankment  towards  the  river  Tawey,  so  many 
posts,  and  to  affix  thereto  so  many  rings  or  other  devices,  as  they 
shall  think  fit  or  deem  necessary  and  proper  for  the  purpose  of 
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mooring  to,  or  securing  of  ships,  vessels,  barges,  crafts,  boats,  floats,  Lewis 
rafts  and  all  other  things  ^navigating  or  lying  in  the  said  river ;  ove^'eebs 
and  also  full  and  free  liberty,  power  and  authority  to  and  for  all  ^'  Swansea. 
and  every  person  or  persons  whomsoever  to  use  the  same  for  the 
purposes  aforesaid,  either  by  bringing  on  shore  and  fastening  any 
cable,  hawser,  rope  or  lines,  or  by  using  any  other  means  or  con- 
trivance for  securing  the  same  as  they  shall  think  fit,  necessary  and 
convenient ;  and  to  change,  alter,  work,  remove  and  take  the  same 
away,  at  their  will  and  pleasure,  doing  thereby  no  wilful  damage  to 
the  said  lessee,  his  executors,  administrators  or  assigns,  or  to  the 
said  embankment  wall ;  and  also  full  and  free  liberty,  power  and 
authority  to  and  for  the  said  corporation,  and  their  officers  and 
servants,  and  all  and  every  person  and  persons  employed  by  or 
under  them,  or  any  or  either  of  them,  at  all  times  and  from  time  to 
time  during  the  said  term  hereby  granted,  to  enter  into  and  upon 
the  said  premises  thereby  demised,  and  every  or  any  part  thereof ; 
to  receive  and  take,  to  and  for  the  use  of  the  said  corporation,  the 
usual  and  accustomed  dues  and  fees  for  moorage,  quayage,  and  all 
and  every  or  any  other  dues  and  fees  usually  paid  to  the  corporation, 
or  to  their  officers ;  and,  upon  neglect  or  refusal  of  payment  thereof, 
to  distrain  for  the  same.  And  in  the  said  leases  is  contained  a 
covenant  that  the  lessee,  his  executors,  administrators  or  assigns, 
shall  not  nor  will,  at  any  time  or  times  during  the  term  hereby 
granted,  land,  discharge  or  ship  off,  or  give  leave  or  licence  to,  or 
knowingly  permit  or  suffer,  any  person  or  persons  whomsoever 
to  land,  discharge  or  ship  off,  any  goods,  wares  or  merchandises 
whatsoever,  in  or  from  the  premises  hereby  demised,  or  any  part 
thereof,  until  the  usual  quayage  and  other  dues,  fees,  payments 
and  ♦perquisites  are  or  shall  be  first  paid  and  satisfied  to  the  ^  *^^^  ^ 
corporation  or  their  officers. 

The  Swansea  Canal  Act  was  passed  in  the  year  1794 :  and,  under 
the  powers  of  that  Act,  the  corporation  conveyed  to  the  Swansea 
Canal  Company  the  site  of  the  quays  called  the  canal  wharfs :  but 
nothing  material  to  the  question  in  this  appeal  is  contained  in  that 
conveyance. 

The  respective  occupier  of  these  private  quays,  and  of  the  canal 
wharf,  and  of  the  Duke  of  Beaufort's  wharfs,  are  severally  assessed 
to  the  poor  rates  in  respect  thereof  at  the  net  annual  value  thereof 
respectively  as  occupied  by  them.  The  tolls  or  dues  in  question 
are  not  in  any  respect  taken  into  account  in  estimating  such  annual 
value. 
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The  Court  is  to  be  at  liberty  to  draw  inferences  of  fact. 

If  the  Court  should  be  of  opinion  that  either  the  appellant  or  the 
corporation  is  rateable  in  respect  of  the  whole  of  the  tolls  and  dues 
in  question,  whether  received  on  the  public  quays  or  on  quays 
aliened  or  leased  by  the  corporation  or  on  the  Duke  of  Beaufort's 
wharfs,  the  rate  is  to  be  confirmed  : 

If  the  Court  should  be  of  opinion  that  neither  the  appellant  nor 
the  corporation  is  rateable  in  respect  of  any  part  of  the  said  tolls 
or  dues,  the  rate  is  to  be  quashed. 


[617] 


L  ♦618  ] 


Pashleyy  for  the  respondents : 
The  quayage  dues  are  incident  to  the  occupation  of  the  soil  of  the 
quay;  and  therefore  the  occupier  is  rateable  in  respect  of  them. 
*  *  It  appears  that  no  goods  can  be  brought  from  the  harbour 
into  the  borough,  without  passing  over  the  quays  :  and  it  is  for  the 
use  of  the  quays  that  the  tolls  on  goods  landed  or  shipped  are  paid  : 
and  *all  the  other  duties  refer  to  the  use  of  the  land.  As  to  the 
public  quay,  which  is  in  the  occupation  of  the  corporation,  it  seems 
clear  that  the  tolls  are  received  as  a  profit  incidental  to  the  soil ; 
and  the  rate  on  the  soil,  augmented  in  respect  of  the  quayage,  is 
therefore  so  far  good,  within  the  principle  of  Reg.  v.  Leith  (i).  *  * 
In  Roberts  v.  Overseers  of  Aylesbury  (2)  the  stallage  tolls,  paid  for 
allowing  goods  to  occupy  the  ground,  were  held  to  be  contributory 
to  the  rateable  value  of  the  ground.  The  private  quays,  which  the 
corporation  have  demised,  seem  to  fall  within  the  same  principle ; 
because  there  is  reserved  out  of  the  demise  the  power  to  enter 
and  take  tolls.  To  that  extent  therefore  the  corporation  are  still 
occupiers. 

(CoLBBiDGE,  J. :  If  I  grant  land,  reserving  a  right  of  way,  do  I 
occupy  the  land  ?) 

Not  if  there  be  mere  right  of  transit  reserved. 

(WiOHTMAN,  J.:  Suppose  I  reserve  also  a  right  to  enter   and 
repair.) 

That  would  raise  a  more  doubtful  question.  In  Rex  v.  Coke  (3)  it 
was  held  that  tolls  payable  by  ships  passing  a  lighthouse,  in  the 
open  sea,  at  a  distance  of  some  miles  from  the  land  and  out  of  the 

(1)  93  R.  R.  47  (1  El.  &  BL  121).  (3)  29  R.  R.  408  (5  B.  &  0.  797). 

(2)  93  R  R.  212  (1  El.  &  Bl.  423). 
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precincts  of  the  parish,  ought  not  to  be  estimated  in  the  rateable       Lewis 

value  of  the  land  on  which  the  lighthouse  stood :  the  Judges  there    ovebsbbbs 

appear  to  have  considered  that,  as  the  tolls  were  not  earned  on  the  ^'  SwAwsEi 

land,  but  were  the  result  of  a  privilege,  to  include  their  value  would 

be  in  fact  to  rate  the  tolls,  qud  tolls.    Here  all  is  earned  on  the  land. 

In  Attorney-General  *v.  Jones  (1)  Lord  Cottbnham,  L.  C.  discussed       [  '^is  ] 

at  great  length  the  judgments  pronounced  in  Rex  v.  Coke  (2),  and 

pointed  out  that  it  was  taken  for  granted  that,  if  the  enjoyment  of 

the  privilege  were  directly  connected  with  and  proceeding  from  the 

occupation  of  the  premises,  the  rule  would  be  different.    Rex  v. 

Bradford  (3)  and  Reg.  v.  HvU  Dock  Company  (4)  affirm  this  principle : 

and  so  does  Allison  v.  Overseers  of  Monkweamumth  Shore  (5) ;  though 

in  this  last  case  there  was  a  difference  of  opinion  on  the  Bench  as  to 

whether  the  advantage  was  there  really  connected  with  the  property 

rated. 

(Lord  Campbell,  Gh.  J. :  But  we  have,  in  this  instance,  a 
severance  of  the  tolls  from  the  soil. 

WiOHTMAN,  J. :  There  cannot  be  a  rate  in  respect  of  a  mere  way- 
leave,  though,  if  an  exclusive  use  is  reserved  or  granted,  the  party 
having  such  right  is  rateable  in  respect  of  it. 

CoLBBiDOB,  J. :  Market  tolls  are  distinct  from  the  soil:  they  would 
go,  in  a  case  where  the  land  was  holden  in  borough-English,  to  the 
heir  general,  while  the  soil  would  go  to  the  youngest  son.) 

The  tolls  cannot  be  said  to  be  severed  from  the  soil  by  the  lease  with 
the  reservation.  There  is  more  difficulty  as  to  the  quays  on  the 
Duke  of  Beaufort's  soil.  Lord  Hale  (De  Portibus,  Hargrave's  Law 
Tracts,  p.  76)  says  that  such  interests  may  be  divided. 

(Lord  Gampbbll,  Gh.  J. :  Gould  not  the  corporation  alienate  the 
soil  without  alienating  the  tolls  ?) 

They  might:  indeed  *that  has  been  done  in  the  case  of  the  canal       |^«520  ] 
wharfs,  as  to  which  no  question  is  now  raised,  and  which  probably 
could  not  be  considered  to  be  in  the  occupation  of  the  corporation 
so  as  to  make  them  rateable  in  respect  of  the  tolls  there  taken. 

(1)  84  E.  R.  174,  184  (1  Mac.  &  G.    (3)  4  M.  A  S.  317. 

674,  592).  (4)  68  R.  B.  374  (7  Q.  B.  2). 

(2)  29  B.  R  408  (5  B.  &  G.  797).      (5)  99  B.  B.  323  (4  El.  &  BL  13). 
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Lewis  C.  Milward,  contra,  was  not  called  upon. 

OVEBSEEBS 

OP  BwANSBA.  Lord  Campbell,  Ch.  J. : 

Looking  to  all  the  facts  stated  in  this  case,  I  think  neither  the 
corporation  nor  their  lessee  are  rateable  in  respect  of  the  valae  of 
the  tolls.  What  is  the  nature  of  the  payment  ?  If  it  is  a  payment 
made  for  the  use  of  the  quay,  then,  when  the  corporation  or  their 
lessee  were  in  occupation  of  the  quay,  the  value  of  the  toll  would 
properly  be  taken  into  account  in  rating  the  quay :  but,  if  the  pay- 
ment be  irrespective  of  the  use  of  the  soil,  then  the  value  of  the  toll 
could  not  be  so  taken  into  account.  Is  then  this  a  payment  for  the 
use  of  the  soil  ?  Primd  facie,  it  would  appear  to  be  so ;  for  it  is 
called  quayage.  But  we  find  that  a  party  not  in  occupation  of  the 
soil  may  have  these  town  dues,  as  they  are  also  called.  It  seems 
to  me  that  such  payment  is  not  made  for  the  use  of  the  soil.  It  is 
paid  for  all  goods  landed  on  the  western  side  of  the  harbour.  Now, 
whenever  we  can  ascertain  how  the  case  is  as  to  one  part  of  the 
harbour,  we  can  from  that  judge  of  the  nature  of  the  payment 
generally.  But  we  do  find,  in  the  case  of  the  land  of  the  Duke  of 
Beaufort,  that  the  dues  are  as  much  payable  to  the  corporation  for 
goods  landed  there  as  they  are  for  goods  landed  on  the  soil  of  the 
corporation.  That  being  so,  the  toll  cannot  be  corporeal:  the 
payment  cannot  be  for  the  use  of  the  soil.  It  is  therefore  purely 
incorporeal,  and  not  the  subject  of  rate. 

[  621  ]  OOLERIDGB,   J. : 

I  am  of  the  same  opinion.  Mr.  Pashley  admits  that,  under  stat. 
48  Eliz.  c.  2,  s.  1,  tolls  are  not  rateable  per  se.  They  are  included 
in  the  rate  only  where  they  increase  the  value  of  the  occupation  of 
the  land.  Are  then  these  dues  incorporated  or  connected  with  the 
land  ?  They  are  called  "  quayage  "  or  "  town  dues."  I  admit  that, 
if  we  were  to  decide  by  names,  such  an  incorporation  and  connection 
ought  to  be  assumed ;  but  we  cannot  decide  by  names  exclusively ; 
for  some  duties  which  bear  the  name  in  question  are  taken  without 
reference  to  the  occupation  of  the  land ;  and  therefore  their  real 
character  goes  beyond  their  name.  We  might,  I  admit,  go  back 
into  a  speculation  on  the  origin  of  such  a  state  of  things ;  but  we 
are  precluded  from  doing  so  in  this  instance,  and  have  only  to  look 
to  the  facts  stated.  Now  there  are  three  cases  in  which  the  dues 
are  taken  :  first,  when  the  goods  are  landed  on  or  shipped  from  the 
land  of  the  Duke  of  Beaufort ;  secondly,  where  that  takes  place  on 
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or  from  the  land  which  the  corporation  has  let  with  certain  reserva-       Lewis 
tions ;  thirdly,  where  the  land  belongs  to  the  corporation.    In  the    ovbiuiebbs 
third  case,  perhaps,  were  that  the  only  one,  there  might  be  strong  ^'  Swanbka. 
ground  (though  on  that  point  we  have  not  heard  the  counsel  on  the 
other  side)  for  believing  that  the  payment  is  for  the  use  of  the  soil 
in  carrying  the  goods.    But  what  is  true  in  the  first  two  cases  must 
be  true  in  the  third.    Now  what  is  the  case  as  to  the  land  of  the 
Duke  of  Beaufort  ?    According  to  probability,  he  takes  it  from  the 
original  owner  of  the  land,  and  not  from  a  title  derived  from  the 
corporation.    Toll  is  taken  for  landing  on  or  shipping  from  his 
his  land ;  and  yet  he  does  not  get  this  toll,  but  the  corporation  does. 
How  can  such  toll  be  connected  with  the  land  ?    Then  look  at  the 
case  of  *the  land  leased  out.    What  is  reserved  ?    The  reasonable       [  ^o22  ] 
conclusion  is  that  nothing  is  reserved  but  an  easement :  no  occupa- 
tion.   Thus,  in  two  cases  out  of  three,  we  get  tolls  taken  which 
clearly  cannot  be  claimed  in  respect  of  occupation :  that  shows  that 
in  the  third  case,  which  in  itself  is  ambiguous,  the  toll  is  not  taken 
in  respect  of  the  occupation.^ 

WlOHTMAN,  J. : 

The  facts  of  the  special  case  appear  to  me  to  show  precisely 
that  this  town  due  is  a  toll  in  gross,  wholly  unconnected  with  the 
occupation  of  the  land.  The  toll  is  taken  without  any  distinction 
as  to  the  occupation  of  the  land  which  is  used  for  the  carriage 
of  the  goods :  and  it  is  a  mere  accident  that  the  corporation 
are  the  occupiers  of  a  portion  of  the  land.  If  they  had  not  a  foot 
of  land,  the  toll  would  equally  be  payable  to  them.  That  decides 
the  question,  whether  the  toll  is  payable  in  respect  of  the  use 
of  the  land.  Therefore  one  part  of  the  town  dues  cannot  be  dis- 
tinguished from  the  other,  since  the  nature  of  the  toll  itself  shows 
that  it  is  a  toll  in  gross  in  each  case. 

(Erle,  J.,  had  left  the  Court  at  the  close  of  the  argument.) 

Judgment  for  the  appellants. 


EEG.   V.  CUCKFIELD   (INHABITANTS).  i855. 

(5  EL  &  Bl.  623—630  ;  S.  0.  25  L.  J.  M.  0.  4  ;  1  Jur.  N.  S.  1047.)  ^^^' 

A  pauper,  having  met  with  an  accident  in  the  parish  of  G.  which  rendered         L  ^^^  ] 
him  helpless,  was  taken  into  the  workhouse  of  the  union  of  which  0.  was  a 
part,  and  there  remained  for  seven  years,  the  effect  of  the  accident  having 
in  the  interval  (it  did  not  appear  at  what  precise  time)  ceased  sufficiently  to 
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Reg.  make  him  capable  of  removal,  and  lie  liaving  since  become  permanently 

«•  disabled  by  chronic  rheumatism,  aggravated  by  the  accident : 

CuGKFiELD.  Held,  that  he  was  removeable  to  the  parish  of  his  settlement,  as  being 

chargeable  to  G. 

And  that  it  made  no  difference  that,  at  the  time  of  the  accident,  he  was 
nrtually  resident  in  a  third  parish  and  irremoveable  thence  imder  the 
Poor  Bemoval  Act,  1846  (9  &  10  Vict.  c.  66). 

On  appeal  against  an  order  of  justices,  for  the  removal  of  John 
Woolver  from  the  parish  of  Cuckfield  to  the  parish  of  West  Grin- 
stead,  both  in  Sussex,  the  Sessions  quashed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  pauper's  place  of  legal  settlement  is  admitted  to  be  in  the 
appellant  parish. 

The  appellant  parish  forms  part  of  the  Horsham  Union.  The 
respondent  parish  forms  part  of  the  Cuckfield  Union. 

The  pauper  resided  in  the  parish  of  Bolney,  also  part  of  the 
Cuckfield  Union,  from  1828  till  about  Michaelmas,  1846,  without 
receiving  any  relief,  except  during  several  months  of  1844,  during 
which,  whilst  residing  in  the  said  parish  of  Bolney,  he  received 
relief  from  the  appellant  parish.  About  Michaelmas,  1845,  the 
pauper,  being  still  resident  in  Bolney,  and  being  unable  to  work 
on  account  of  illness,  and  consequently  requiring  relief,  applied,  by 
the  direction  of  the  relieving  officer  of  the  appellant  parish,  to  the 
overseers  of  Bolney  to  be  taken  to  the  Horsham  Union  workhouse ; 
and  the  pauper,  with  one  of  his  sons  (then  under  the  age  of 
sixteen),  was  accordingly  taken  to  that  workhouse,  where  they 
[  ^624  ]  were  both  received  and  maintained  at  the  expense  of  *the  appellant 
parish  for  five  weeks ;  at  the  expiration  of  which  time,  namely  in 
November,  1845,  they  again  returned  to  Bolney,  where  part  of 
the  pauper's  family  had  remained  during  the  whole  time  of  the 
pauper's  absence.  About  February,  1846,  the  pauper,  being  again 
disabled  and  requiring  relief,  of  his  own  accord  went  and  applied 
personally  to  the  board  of  guardians  of  the  Horsham  Union  for 
readmission,  with  his  said  son,  to  the  Horsham  Union  workhouse. 
This  application  was  granted;  and  he  remained  with  his  son  in 
the  said  workhouse  for  seven  weeks,  when  they  again  returned  to 
Bolney. 

The  pauper,  up  to  this  time,  had  never  given  up  his  lodgings  in 

Bolney,  but,  shortly  after  his  last  return  from  the  Horsham  Union 

workhouse,  he  did  so ;  and  he  and  his  family  then  went  to  reside 

with  a  married  daughter  in  the  said  parish  of  Bolney. 

About  Lady  Day,  1847,  the  pauper,  being  again  unable  to  work 
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on  account  of  illness,  applied  for  and  obtained  outdoor  relief  from  Bbo. 
the  relieving  officer  of  Bolney,  and  continued  to  be  so  relieved  until  cuoimELD. 
19th  May,  1847,  when  he  was  admitted  into  the  Cuckfield  Union 
workhouse,  situate  in  the  parish  of  Cuckfield ;  and  the  expense  of 
his  maintenance  was  charged  to  the  parish  of  Bolney,  and  paid  by 
that  parish.  Shortly  after  his  admission  into  the  Cuckfield  Union 
workhouse,  the  pauper  was  attended  by  the  union  medical  officer 
for  leprosy  and  chronic  rheumatism,  and  continued  to  be  so 
attended  until  2l8t  July,  1847 ;  when,  at  his  own  request,  he  was 
admitted  into  the  Sussex  County  Hospital  at  Brighton. 

On  28rd  September,  1847,  the  pauper,  being  cured  of  the 
complaint  for  which  he  was  admitted,  left  the  ^hospital,  at  his  [  *525  ] 
own  request,  with  the  intention  of  going  back  to  the  house  of  his 
said  daughter  in  the  said  parish  of  Bolney.  But,  on  his  road  there, 
he  went  to  the  Cuckfield  Union  workhouse,  for  the  purpose  of 
seeing  his  daughter  Selina,  who  was  thirteen  years  of  age,  and  who, 
while  he  was  an  inmate  of  the  hospital,  had  been  admitted  into  the 
Cuckfield  Union  workhouse,  and  had  been  there  maintained  at  the 
expense  of  the  parish  of  Bolney.  After  visiting  his  said  daughter 
at  the  said  workhouse,  the  pauper  left,  on  the  same  day,  to  go  to 
Bolney :  but,  when  he  had  walked  about  half  a  mile  from  the  work- 
house, and  while  he  was  still  in  the  parish  of  Cuckfield,  he  fell,  and 
received  an  injury  to  his  hip,  which  rendered  him  helpless.  He 
was  thereupon  taken  into  the  Cuckfield  Union  workhouse,  and 
remained  there  until  the  date  of  the  order  of  removal.  The  cost  of 
his  relief  and  maintenance  was  charged  to,  and  paid  by,  the  parish 
of  Bolney  from  the  time  of  the  accident  until  the  month  of 
December,  1849,  when  it  was  transferred  to  the  common  fund  of 
the  Cuckfield  Union,  to  which  it  remained  charged  until  the  22nd 
September,  1854 ;  when  the  board  of  guardians,  in  accordance  with 
a  resolution,  ordered  the  cost  of  the  pauper's  relief  to  be  transferred 
and  charged  to  the  parish  of  Cuckfield,  to  which  parish  such  relief 
continued  to  be  charged  from  the  date  of  such  transfer  until  27th 
October,  1854,  when  the  respondent  parish  obtained  the  said  order 
for  the  pauper's  removal  to  the  appellant  parish.  The  accounts  of 
the  parish  of  Cuckfield  had  not  been  audited  since  the  relief  had 
been  so  charged  to  that  parish.  Since  the  date  of  the  accident,  the 
pauper  had  been  at  different  times  employed  in  the  workhouse  at 
picking  oakum ;  but,  at  the  date  of  the  *order,  he  was  permanently  [  *526  ] 
disabled  from  the  effects  of  chronic  rheumatism  aggravated  by  the 
accident. 
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Bbo.  It  was  contended,  on  behalf  of  the  appellants,  upon  grounds  of 

GnoKFiELD.  appeal  which  sufficiently  raised  the  question,  that  the  justices  had 
no  jurisdiction  to  make  the  order,  inasmuch  as  the  pauper  had 
never  come  to  inhabit,  and  was  not  at  the  date  of  the  said  order 
inhabiting,  in  the  parish  of  Guckfield  within  the  meaning  of  the 
laws  relating  to  the  removal  of  the  poor :  and  that,  if  the  expense  of 
the  maintenance  of  the  said  pauper  was  at  the  date  of  the  said 
order  properly  chargeable  to  the  parish  of  Cuckfield  (which  the 
appellants  contend  it  was  not),  it  was  not  such  relief  as  would 
justify  the  removal  of  the  pauper. 

The  appellants  further  contend  that  the  expense  of  the  mainte- 
nance of  the  pauper  was  not,  at  the  date  of  the  order,  properly 
chargeable  to  the  parish  of  Cuckfield,  and  was  wrongfully  trans- 
ferred to  that  parish,  and  ought  to  have  been  charged  either 
to  the  parish  of  Bolney  or  the  common  fund  of  the  union, 
inasmuch  as  the  said  pauper  had  resided  in  the  parish  of  Bolney 
for  five  years  next  before  the  application  for  the  order  of  removal, 
within  the  true  meaning  and  construction  of  stat.  9  &  10  Vict.  c.  66. 
On  the  other  hand,  it  was  contended  that  the  pauper  was  actually, 
as  well  as  constructively,  resident  in  the  parish  of  Guckfield,  and 
was  de  facto  (and,  it  was  urged,  de  jure  also)  chargeable  thereto, 
and  legally  removeable  therefrom ;  that  he  had  not,  in  contem- 
plation of  law,  resided  in  Bolney  for  five  years  next  before  the 
application  for  the  order ;  nor  was  he  so  residing  at  the  date 
thereof ;  nor  did  the  question  of  removeability  from  that  parish 
arise. 
[  ♦627  ]  If  this  Court  should  be  of  opinion  that,  under  the  *circumstances 

appearing  in  the  case,  the  pauper  had  resided  for  five  years  in  the 
parish  of  Bolney,  within  the  meaning  of  stat.  9  &  10  Vict.  c.  66, 
and  the  expenses  of  his  maintenance  were  therefore  improperly 
transferred  and  charged  to  the  respondent  parish,  or,  if  properly 
so  transferred  and  charged,  the  said  pauper  was  not,  by  reason  of 
such  chargeability,  removeable  from  the  respondent  parish  to  the 
appellant  parish,  then  the  order  of  Sessions  (quashing  the  order 
of  removal)  is  to  be  confirmed.  But,  if  the  Court  should  be  of  a 
contrary  opinion  upon  both  these  points,  then  the  order  of  Sessions 
is  to  be  quashed,  and  the  order  of  removal  confirmed. 

Creasy  and  Hurst,  in  support  of  the  order  of  Sessions : 
First,  the  pauper  was  irremoveable  from  Bolney,  under  stat. 
9  &  10  Vict.  c.  66.    He  had  acquired  the  status  of  irremoveability 
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in  1845 ;  and  there  is  no  disruption  in  respect  of  the  time  during  Beg. 
which  he  was  receiving  relief;  that  time  is  only  to  be  excluded  cuckfield. 
from  the  computation.  That  rule  was  laid  down  as  to  the  time 
of  an  imprisonment,  in  Hartfield  v.  Eotherfield  (i),  where  lieg,  v. 
Salfai'd  (2)  was  overruled :  and  the  enactment  of  the  statute  as  to 
the  time  of  relief  is  the  same  as  the  enactment  as  to  the  time  of 
imprisonment.  *  ♦  Further,  the  pauper  was  at  any  rate  not 
removeable  from  Cuckfield :  he  had  not  come  there  to  settle,  being 
detained  in  Cuckfield,  and  kept  in  the  hospital,  only  by  the  accident 
which  disabled  him,  and  being  therefore  casual  poor :  Rex  v.  St. 
Lawrence,  Ludlow  (3).     ♦     ♦     ♦ 

Pashley  (with  whom  was  J.  J.  Johnson),  contra  :  [  ^28  ] 

Assuming  that,  as  contended  on  the  other  side,  the  pauper  was 
irremoveable  from  Bolney  up  to  the  time  of  the  accident  in  1847, 
this  order  is  nevertheless  good.  The  pauper,  it  is  true,  was,  after 
the  occurrence  of  the  accident,  casual  poor  in  Cuckfield ;  and  the 
justices  would  not  then  have  been  authorized  to  make  an  order 
of  removal,  suspending  the  execution :  Rex  v.  St.  Lawrence, 
Ludlow  (3).  But,  although  his  residence  in  the  workhouse  origi- 
nated in  the  accident,  he  was  not  therefore  casual  poor  as  long  as 
he  chose  to  remain.  He  was  after  a  time  permanently  disabled 
by  rheumatism :  but,  as  soon  as  he  could  be  removed  after  the 
accident,  he  might  have  been  removed,  being  chargeable  to  Cuck- 
field. *  *  He  did  not  the  less  remain  there  as  an  inhabitant, 
because  he  required  relief  by  reason  of  permanent  disability.  *  * 
Then  the  justices  were  not  bound  to  remove  to  *Bolney :  the  status  [  ^^29  ] 
of  irremoveability  from  Bolney,  even  if  not  broken,  would  not 
authorize  a  removal  to  Bolney ;  it  would  only  prevent  a  removal 
thence.  The  order  therefore  was  rightly  made  to  remove  him  to 
the  parish  of  his  settlement.  The  guardians  appear  to  have  acted 
erroneously  in  requiring  Bolney  to  defray  the  expenses  while  he 
was  casual  poor  of  Cuckfield.    (He  was  then  stopped  by  the  Court.) 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  justices  had  jurisdiction  to  remove  the 
pauper  to  West  Grinstead,  the  parish  of  his  settlement.  Let  us, 
for  the  present,  leave  out  of  sight  the  question  of  irremoveability 
under  stat.  9  &  10  Vict.  c.  66.  The  removal  then  would  be,  if  at 
all,  to  West  Grinstead.    Then  was  not  the  pauper  removeable  from 

(1)  85  R.  R.  669  (17  Q.  B.  746).  (3)  23  R.  R  435  (4  B.  &  A  Id.  660). 

(2)  12  Q.  B.  106. 
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Reg.  Guckfield  ?  When  he  broke  his  leg  in  that  parish  he  could  not  be 
CncKFiBLD.  removed,  because  that  would  not  be  a  case  under  stat.  18  &  14  Gar.  U. 
c.  12,  s.  1  (1),  under  which  alone  he  could  be  removed ;  he  could 
not  be  said  to  have  come  there  to  settle.  Up  to  1854  he  is  disabled 
in  a  certain  degree ;  that  is,  be  is  not  in  possession  of  his  full 
corporeal  power.  But  can  it  be  said  that  he  did  not  mean  to 
inhabit  ?  The  justices  might  fairly  infer  that  he  did.  Therefore, 
irrespectively  of  the  question  as  to  irremoveability  from  Bolney, 
he  can  be  removed.  Then  how  is  the  case  affected  by  stat.  9  &  10 
Vict.  c.  66,  s.  1  ?  There  seems  to  have  been  no  such  disruption 
of  residence  as  to  destroy  his  right  to  remain  there.  But  that  does 
not  prejudice  the  right  to  remove  from  Guckfield,  when  he  went  to 
settle  there,  to  the  parish  of  his  settlement. 

[  530  ]  GOLBRIDGB,  J. : 

I  did  not  hear  the  whole  argument,  and  will  therefore  give  no 
judgment  on  the  general  question.  But  as  to  stat.  18  &  14  Gar.  II. 
c.  12,  s.  1  (1),  I  think  that  in  Rex  v.  St.  Lawrence,  Ludloiv  (2),  and 
Rex  V.  St.  James  in  Bury  St.  Edmunds  (3),  it  was  most  properly 
decided  that  you  cannot,  in  such  a  case  as  this,  make  an  order 
of  removal  and  suspend  the  execution.  Some  of  the  reported 
expressions  of  the  Judges  appear  rather  strong,  on  comparing  them 
with  the  facts;  but  they  are  to  be  understood  with  reference  to 
those  facts.  Now,  in  the  present  case,  it  is  absurd  to  suppose  that, 
because  the  pauper  originally  came  into  Guckfield  as  casual  poor, 
he  was  not  ultimately  there  with  the  intention  of  settling.  I  think 
Mr.  PashUy  was  right  in  not  attempting  to  fix  the  exact  time  at 
which  the  pauper  became  removeable :  he  would  be  so  as  soon  as  he 
was  capable  of  moving  and  declined  to  do  so. 

WlOHTMAN,  J.: 

The  circumstances  of  this  case  are  peculiar :  but  it  does  seem 
strange  to  say  that  the  pauper,  remaining  at  Guckfield  seven  years, 
did  not  remain  with  the  intention  of  inhabiting.  This  difficulty 
would  follow :  that,  whatever  parish  sheltered  a  pauper  upon  his 
meeting  with  an  accident,  he  would  for  the  rest  of  his  life  be 
permanently  there  as  casual  poor. 


(Eble,  J.,  was  absent.) 

(1)  Repealed,  35  Gea  III. 
B.  1.  (3)  10  East,  25. 


Order  of  Sessions  quashed. 
(I)  Repealed.  35  Qea  III.  c.  101,         (2)  23  E.  E.  435  (4  B.  &  Aid.  660).  i 
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FROST  V.  MAYOR  of  CHESTER.  i8«5. 

JVav.7. 
(5  El.  &  Bl.  631—539  ;  S.  C.  26  L.  J.  Q.  B.  61 ;  2  Jur.  N.  S.  114.)  

Mandamus  to  the  mayor,  &c.  of  a  municipal  borough,  reciting  that,  on  ^ 
Ist  November,  1864,  C.  and  S.,  two  councillors  of  a  ward,  being  a  third 
•  part  of  the  number  assigned  for  the  ward,  were  in  turn  to  go  out  of  office, 
and  an  election  ought  to  have  been  held  for  the  election  of  two  councillors 
for  the  ward  under  stat.  6  &  6  Will.  lY.  c.  76  (1),  but  that  an  election  was 
held  on  the  Ist  November  for  one  councillor  only  ;  whereby  the  office  of  one 
coimcillor  was  vacant :  and  the  writ  commanded  the  mayor,  &c.  to  proceed 
to  the  election  of  a  councillor. 

Beturn :  That,  on  9th  November,  1863,  S.,  being  a  councillor  for  the 
ward,  was  elected  mayor  for  a  year  and  until  his  successor  should  have 
accepted  office ;  and  S.  then  accepted  the  office  of  mayor  &c.,  and  held  it 
till  9th  November,  1864,  when  his  successor  was  elected  mayor,  and  accepted 
office  &c. ;  and  S.  ceased  to  hold  the  office  of  mayor ;  and,  by  reason 
thereof,  S.  was  not,  on  1st  November,  1854,  in  turn  to  go  out  of  office  as 
councillor;  and  the  election  ought  not  then  to  have  been  held  for  two 
councillors;  and  that,  on  30th  November,  1864,  S.  was  duly  elected 
councillor,  and  afterwards  accepted  that  office,  made  and  subscribed  the 
declaration,  and  from  thence,  continually,  held  and  continued  to  hold,  and 
did  still  hold  and  continue  in,  the  said  office ;  and  the  same  during  all  the 
time  had  been,  and  still  was,  full  of  S. 

On  demurrer  to  the  return :  Held, 

That  the  election  of  S.  as  councillor  on  30th  November,  1864,  was  at  any 
rate  not  colourable ;  and  there  was  therefore  a  plenarty ;  and  mandamus  did 
not  lie  ;  the  proper  mode  of  questioning  the  election  being  by  quo  warranto. 

Mandamus,  on  the  prosecution  of  Robert  Frost,  tested  29th 
January,  1856,  to  the  mayor,  aldermen  and  burgesses  of  the  city  and 
borough  of  Chester.  The  writ  suggested  that  the  city  and  borough 
was  named  in  6  &  6  Will.  IV.  c.  76,  Schedule  (A.),  and  divided  into 
wards,  to  one  of  which,  named  St.  John's  Ward,  were  assigned  six 
councillors ;  and  there  ought  of  right  to  have  been,  before  any  of 
the  times  after  mentioned,  two  aldermen,  six  councillors,  and  two 
assessors  of  the  said  ward.  That,  on  1st  November  last  past  (1864), 
Henry  Gutter  and  John  Smith,  two  of  the  councillors  assigned  for 
the  ward,  were  in  turn  to  go  out  of  office,  in  pursuance  of  the 
statute,  and  au  election  ought  to  have  been  held  for  the  election 
of  two  councillors,  being  one-third  of  the  number  of  councillors 
assigned  (&c.,  on  the  *said  1st  November.  That  an  election  was  held  [  ^^^^  1 
on  the  said  1st  November  for  one  councillor  only,  and  no  election 
held  for  any  other  councillor  for  the  ward,  to  make  up  one-third  &c. ; 
whereby  the  place  and  office  of  one  of  the  councillors  assigned  &c., 
after  the  said  1st  November,  became  and  was  and  still  is  vacant. 
The  writ  then  commanded :  ''  that  you  and  every  of  you,  having  a 
right  to  vote  at,  or  to  do  any  other  act  necessary  to  be  done  in  order 
(1)  See  now  45  &  46  Vict.  c.  50,  s.  50  e^  aeq. 
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Fbost       to,  the  election  of  councillors  for  the  said  ward  of  the  said  city  and 
Mayor  of    borough,  do,  upon  Friday  the  9th  day  of  March  next,  by  9  of  the 

Chestkb.  clock  of  the  same  day,  meet  and  assemble  yourselves  together  in 
some  convenient  place  within  the  said  city  and  borough ;  and  that, 
being  so  assembled,  you,  or  such  of  you  to  whom  the  same  doth 
of  right  belong,  do  then  and  there  proceed  to  the  election  of  a 
councillor  for  the  said  ward,  who  ought  to  have  been  elected  as 
aforesaid,  on  the  said  1st  day  of  November  according  to  the 
directions  of  the  Acts  of  Parliament  in  that  behalf ;  and  that  you, 
or  such  of  you  to  whom  the  same  doth  of  right  belong,  do  administer, 
or  cause  to  be  administered,  to  the  person  who  shall  be  so  elected 
councillor  for  the  said  ward,  the  declaration  in  that  behalf  directed 
by  the  said  Act  to  be  made  and  subscribed,  and  that  you  admit,  or 
cause  to  be  admitted,  the  said  person  so  to  be  elected  into  the  office 
of  councillor  for  the  said  ward,  together  with  all  the  liberties, 
privileges  and  franchises  to  the  said  place  and  office  belonging  and 
appertaining;  and  that  you,  and  every  of  you,  do  every  act 
necessary  to  be  done  by  you  or  any  of  you  in  order  to  the  due 
election  and  admission  of  a  councillor  for  the  said  ward,  according 
to  your  authority  in  that  behalf,  respectively,  or  that  you  show  us 
cause  "  &c. 

[  633  ]  Eeturn  of  22nd  May,  1855.     That,  on  9th  November,  1853,  the 

said  John  Smith,  then  being  councillor  for  the  said  ward,  was  duly 
elected  to  be  the  mayor,  to  continue  in  his  office,  as  mayor,  for  one 
whole  year  and  until  his  successor  should  have  accepted  the  office 
of  mayor,  and  should  have  made  and  subscribed  the  declaration,  &c. 
That  J.  Smith,  on  the  day  and  year  aforesaid,  accepted  the  office  of 
mayor,  and  made  and  subscribed  the  declaration,  &c.,  and  held 
and  continued  in  the  office  of  mayor  for  one  whole  year,  from 
9th  November,  1853,  till  9th  November  last  past,  on  which  last 
mentioned  day  one  William  Henry  Brown,  the  successor  of  J.  Smith 
in  the  office  of  mayor,  accepted  the  same  office,  and  made  and 
subscribed  the  declaration,  &c. ;  and  that  thereupon  J.  Smith  then 
ceased  to  hold  and  continue  in  the  office  of  mayor.  ''  That,  by 
reason  of  him,  the  said  J.  Smith,  so  holding  and  continuing  in  the 
said  office  of  mayor  of  the  said  city  and  borough  until  the  said 
9th  day  of  November  now  last  past  as  aforesaid,  the  said  John 
Smith  was  not,  on  the  1st  day  of  November  now  last  past,  in  turn 
to  go  out  of  office  as  a  councillor  assigned  for  the  said  Saint  John*8 
Ward,  in  pursuance  of  the  provisions  of  the  said  Act  of  Parliament. 
Vnd   tliat  he,  the  said  John  Smith,  went  out  of  office  as  such 
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councillor  on  the  said  9th  day  of  November  now  last  past,  and  not  Fbost 
before :  and  that,  by  reason  of  the  premises,  an  election  ought  not,  matob  of 
on  the  1st  day  of  November  now  last  past,  to  have  been  held  for  two  Chbster. 
councillors  tor  the  said  Saint  John's  Ward,  but  for  one  councillor 
only,  that  is  to  say,  for  one  councillor  in  the  place  of  the  said 
Henry  Gutter  in  the  same  writ  named.  Wherefore  an  election  was, 
on  the  said  1st  day  of  November,  held  for  one  *councillor  only  for  [  ^634  j 
the  said  ward,  that  is  to  say,  for  one  councillor  in  the  place  of  the 
said  Henry  Gutter.  And  we,  the  said  niayor,  aldermen  and  bur- 
gesses, do  hereby  further  humbly  certify  and  do  return  "  &c.  "  that 
afterwards,  and  after  the  said  9th  day  of  November  now  last  past, 
and  within  the  space  of  ten  days  after  notice  of  the  vacancy  in  the 
office  of  councillor  of  the  said  city  and  borough  for  the  said  Saint 
John's  Ward,  by  reason  of  the  said  John  Smith  so  ceasing  to  hold 
and  continue  in  the  same,  and  going  out  of  office  as  such  councillor 
as  hereinbefore  mentioned,  had  been  given  to  the  mayor  of  the  said 
city  and  borough  by  two  burgesses  thereof,  that  is  to  say  on  the 
80th  day  of  November  now  last  past,  an  election  was  duly  held  for 
one  councillor  of  the  said  city  and  borough  for  the  said  Saint  John's 
Ward  in  the  place  of  him,  the  said  John  Smith :  at  which  said  last 
mentioned  election  the  said  John  Smith,  being  then  duly  qualified 
in  that  behalf,  was  duly  elected  as  councillor  of  the  said  city  and 
borough  for  the  said  St.  John's  Ward ;  and  afterwards,  to  wit  on 
the  1st  day  of  December  now  last  past,  accepted  the  said  last 
mentioned  office,  and  made  and  subscribed  the  declaration  in  that 
behalf  required  by  the  said  Act  of  Parliament  in  the  said  writ 
mentioned.  And  that  the  said  John  Smith  hath,  from  the  time 
last  mentioned,  continually  hitherto  held  and  continued  in,  and 
doth  still  hold  and  continue  in,  the  said  office  of  councillor  of  the 
said  city  and  borough  for  the  said  Saint  John's  Ward ;  and  that 
the  same  office,  during  all  the  time  last  aforesaid,  hath  been  and 
still  is  full  of  the  said  John  Smith :  and,  during  all  the  time  last 
aforesaid,  there  have  been  and  still  are  the  full  number  of  councillors 
assigned  to  the  said  Saint  John's  Ward  in  pursuance  of  the  said 
Act  of  Parliament.  *Wherefore,  and  for  the  causes  aforesaid,  [  ^535  ] 
we  the  said  mayor,  aldermen  and  burgesses,  have  not  met  and 
assembled  ourselves  together  on  the  day  and  in  the  manner  in  the 
said  writ  in  that  behalf  mentioned,  and  have  not  then,  or  at  any 
time  since  the  issuing,  of  the  said  writ,  proceeded  to  an  election  of 
a  councillor  for  the  Saint  John's  Ward  as  by  the  said  writ  we  are 
commanded,  and  could  not  and  ought  not  so  to  have  done." 
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Fbost  The  prosecutor,  Frost,  demurred.    Joinder. 

V, 

Chester.  Sir  F.  Thesiger,  for  the  Crown  (1)  : 

There  were  two  vacancies  on  Ist  November,  which  ought  to  have 
been  filled  up  then :  there  was  no  extraordinary  vacancy  by  reason 
of  the  mayor  having  remained  in  the  office  of  mayor  till  9th 
November.  The  mayor  continued  a  member  of  the  council,  but 
not  a  councillor.  The  alleged  election  on  SOth  November  was 
therefore  void,  being  made  by  persons  who  had  no  power  to  elect. 

Welsby,  contrd : 

The  distinction  between  member  of  council  and  councillor  would, 
if  sustained,  have  the  effect,  in  many  cases,  of  increasing  the 
statutable  number  of  the  council  by  one,  for  some  days ;  which 
would  disturb  the  regulations  as  to  the  majority  and  the  quorum, 
and  the  casting  vote.  It  will  be  found  that  the  expressions  are 
used  synonymously.  But,  further,  supposing  the  construction  on 
[  *636  J  the  other  side  to  be  correct,  there  is  at  any  rate  a  plenarty,  by  *the 
election  de  facto  of  SOth  November ;  and  the  proper  remedy  is  quo 
warranto,  not  mandamus.  Smith,  the  party  elected,  has  subscribed 
the  declaration,  has  been  admitted,  and  still  holds  the  office.  *  * 
It  is  said,  on  the  other  side,  that  the  election  of  SOth  November  was 
simply  void,  on  legal  grounds  :  but  the  authorities  cited  show  that 
an  election,  made  bond  fide  and  not  merely  colourable,  is  enough  to 
make  a  plenarty. 

Sir  F.  Thesiger,  in  reply  : 

There  was  no  plenarty  if  there  were  two  vacancies  on  1st 
November ;  for  in  that  case  there  was  no  election  on  SOth  November, 
and  qv^  tvarranto  would  not  lie.  There  was  no  authority  to  elect  at 
all  on  SOth  November.  In  the  cases  in  which  elections,  though  not 
legally  made,  have  been  held  sufficient  to  create  a  plenarty  de  facto 
[  *537  ]  there  has  been  an  act  of  ^election  at  the  proper  time,  but  question- 
able on  account  of  some  informality  or  illegality,  such  as  an 
admission  of  bad  votes,  a  wrong  computation  of  numbers,  or  a 
choice  of  a  candidate  not  qualified.  Rex  v.  The  Mayor  of  Col- 
chester (2)  was  such  a  case.  In  Reg.  v.  The  Councillors  of  Derby  (3) 
the  election  was  disputed  on  a  point  raising,  as  the  Court  said, 

(1)  The  lEirgument  commenced  this  November  8th,  before  the  same  Judges 

day  before  Lord  Campbell,   Ch.  J.,  and  Erie,  J. 

Coleridge    and  Wightman.   JJ.,   and  (2)  1  E.  E.  480  (2  T.  R  259). 

was  finished  on  the  succeeding  day,  (3)  7  Ad.  &  El.  419. 
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questions  of  considerable  difficulty  in  the  construction  of  the  Act  of       Frost 

Parliament.  Mayor  of 

Chester. 

(Lord  Campbell,  Gh.  J. :  You  are  surely  asking  us  to  construe  the 

Act  here.) 

Not  as  to  title :  the  election  is  held  on  an  occasion  where  no  vacancy 
existed ;  it  did  not  create  a  plenarty,  any  more  than  a  plenarty 
would  be  created  by  any  parties,  strangers  to  the  corporation,  pro- 
fessing to  elect  a  party  who  was  an  entire  stranger. 

(CoLEMDOB,  J. :  The  mayor  remained  councillor  de  facto.) 

In  Reg.  v.  The  Mayor,  Ac.  of  Leeds  {})  the  alderman  and  assessors, 
after  having  declared  P.  elected,  proceeded,  on  a  supposed  error  in 
the  election,  to  another  election,  and  elected  B.,  who  made  the 
declarations :  and  this  Court  granted  a  mandamus  to  allow  P.  to 
act,  holding  the  second  election  merely  void. 

(CoLEMDGB,  J. :  There  the  electors  were /</nc;i  officio.) 

Here  their  power  never  came  into  existence. 

(WiGHTMAN,  J. :    Suppose  a  case  where  there  has  not  been  a 
proper  presiding  officer. 

Lord  Campbell,  Ch.  J. :  In  such  a  case  there  is  always  a  quo 
warranto,  not  a  mandamus.) 

Lord  Campbell,  Ch.  J. : 

The  return  shows  that  no  mandamus  ought  to  go.  It  shows  that 
an  election  was  '^  duly  held,"  at  a  time  when  at  any  rate  there  was 
a  *vacancy.  And  it  alleges  that  John  Smith,  being  duly  qualified  [  *538  ] 
and  duly  elected,  accepted  the  office  of  councillor  and  made  and 
subscribed  the  declaration,  and  does  still  hold  and  continue  in  that 
office,  wherefore  the  office  is  full  of  him.  We  have  thus  an  election, 
an  acceptance,  an  admission,  and  an  alleged  plenarty:  there  is 
therefore  a  plenarty  de  facto  unless  the  election  on  the  80th 
November  was  colourable :  and  it  is  a  clear  point  in  municipal  law 
that,  where  a  man  is  bond  fide  in  office,  his  title  is  not  to  be  tried 
by  mandamus,  but  by  qv^  warranto.  There  can  be  no  doubt  that 
here  quo  warranto  would  lie  against  Smith.  I  do  not  know  that 
there  is  any  case  exactly  like  this :  but  we  may  safely  say  that  gtio 

(1)  11  Ad.  &E1.  512. 


608  1855.    Q.  B.     5  EL.  &  BL.  588—589.  [b.r. 

Feobt       warranto  is  the  proper  proceeding  except  where  the  disputed  election 

Mayor  of    ^^  merely  colourable,  so  as  to  be  no  election  at  all.     Now,  when  an 

Chestbb.     election  takes  place  upon  the  assumption  of  a  construction  of  the 

Act  which  we  may  possibly  not  adopt,  but  which  is  arguable,  that 

is  a  real  election.     This  therefore  is  not  to  be  tried  by  mandamvsy 

but  by  impeachment  of  the  title  on  a  quo  warranto, 

OOLEBIDGB,  J. : 

I  am  of  the  same  opinion.  A  mandamus  goes  only  on  the  suppo- 
sition that  there  is  no  one  in  office,  for  the  purpose  of  restoring  a 
party  to  office  or  to  cause  an  election  to  be  held.  I  always  thought 
it  an  inflexible  rule  in  corporation  law  that,  where  a  man  elected 
has  accepted  office  and  is  in,  unless  the  election  be  colourable  and 
BO  merely  void,  the  proceeding  must  be  by  quo  warranto,  not  by 
mandamus.  The  question,  then,  is.  What  is  colourable  ?  I  always 
thought  that,  where  an  authority  existed,  and  there  was  a  bond  fide 
[  *639  ]  ^intention  to  execute  it,  the  proceeding  was  not  colourable  though 
there  might  be  a  mistake  in  law.  It  may  be  that  here  the  election 
conferred  no  valid  title  under  sects.  26  and  47.  Mr.  Welsby  con- 
tends that  the  title  was  valid ;  for  that,  till  Smith  went  out  of  office 
as  mayor,  his  office  as  councillor  did  not  become  vacant,  and  that 
thus,  on  his  going  out  of  office  as  mayor,  an  extraordinary  vacancy 
occurred,  and  the  proceedings  were  therefore  warranted  by  the  Act. 
That  may  be  all  wrong :  but  is  it  so  clearly  wrong  that  the  election 
could  not  be  otherwise  than  colourable,  and  that  the  truth  stared 
the  electors  in  the  face  ?    I  think  we  cannot  go  so  far  as  that. 

WiGHTMAN,  J. : 

For  the  present  question,  we  may  assume  that  the  office  is  not 
full  de  jure,  but  only  de  facto :  and,  for  the  purpose  of  the  present 
argument,  we  may  assume  that  the  election  has  been  holden  in  a 
way  not  warranted  by  law,  and  is  therefore  bad,  and  such  as  could 
not  be  supported  on  quo  warranto.  But  the  office  is  not  the  less 
full  de  facto :  and  the  party  elected  has  been  admitted.  I  think 
therefore  that  a  plenarty  is  shown  which  is  decisive  in  favour  of 
Mr.  Welsby' s  clients,  and  that  the  question  can  be  tried  only  by 
quo  warranto. 

Erlb,  J.  concurred. 

Judgment  for  defendants. 
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BAEROW  V.  BELL(l),  isss. 

Xoc,  9. 
(5  El.  &  Bl.  540—545 ;  S.  0.  25  L.  J.  Q.  B.  2  ;  2  Jur.  N.  a  159;  4  W.  R.  16  ;  

26L.  T.  O.  S-71,)  [640] 

A  trader  had  in  his  house  goods,  not  his  own  property,  in  his  order  and 
disposition  by  consent  of  the  truer  owner.  The  sheriff  entei'ed  the  house 
under  a  fi,  fa,  against  the  trader,  and  made  a  levy,  A  moa  wae  left  in 
possession  in  the  house ;  but  no  change  was  made  in  the  apparent  possession 
of  the  goods  by  the  trader,  until  after  the  filing  of  a  petition  for  adjudica^ 
tion  of  bBnkruptcy  against  him,  under  which  he  was  declared  a  bankrupt : 

Held,  that  the  act  of  the  sheriff  did  not  withdraw  the  goods  from  the 
order  and  disposition  of  the  bankrupt ;  and,  consequently,  that  the  court 
of  bankruptcy  might  order  them  to  be  sold  by  his  assigneesr  as  against  the 
true  owner,  under  sect.  125  of  the  Bankrupt  Law  Consolidation  Act,  1849  (2), 

A  CASE  was  stated  for  the  opinion  of  this  Goart,  of  which  the 
substance  was  as  follows. 

By  an  indenture  of  assignment  by  way  of  mortgage,  dated  12th 
December,  1851,  made  between  the  above  mentioned  Alfred  Eyre, 
of  the  one  part,  and  Edward  Herringbam  Butts  and  the  plainti£f, 
of  the  other  part,  and  duly  executed  by  Eyre,  in  consideration  of 
the  sum  of  500Z.  advanced  to  Eyre,  he  assigned  to  Butts  and  the 
plaintiff  (inter  alia)  all  and  every  the  articles  of  furniture  of  and 
belonging  to  Eyre,  then  being  in  upon  and  about  the  dwelling  house 
of  Eyre,  No.  10,  Norland  Square,  as  security  for  the  repayment  of 
the  said  sum  of  5002. 

At  and  ever  since  the  time  of  the  execution  of  the  indenture,  the 
property  thereby  assigned  was  and  remained  in  the  reputed  owner- 
ship, order  and  disposition  of  Eyre  with  the  consent  of  the  plaintiff, 
unless  the  same  was  withdrawn  from  such  reputed  ownership, 
order  and  disposition  by  the  circumstances  hereinafter  mentioned. 

On  the  26th  July,  1858,  Butts  died,  leaving  the  plaintiff  him 
surviving. 

On  the  20th  February,  1854,  one  Jewell  recovered  a  judgment  [  541  ] 
in  the  Court  of  Common  Fleas  against  Eyre  for  the  sum  of  l,000i., 
and,  on  the  21st  day  of  the  same  month,  issued  a  writ  of  fi.fa., 
under  which  writ  the  Sheriff  of  Middlesex,  on  the  22nd  day  of  the 
same  month,  seized  the  furniture  of  Eyre,  at  No.  10,  Norland  Square 
aforesaid,  the  same  then  being  in  the  use  and  possession  of  Eyre. 

Upon  the  seizure  of  the  said  furniture  as  aforesaid,  the  sheriff   • 
put  a  man  into  possession  of  the  same.    Eyre  and  his  family 

(1)  Explained,  Ex  parte  Foaa,  In  re  19  Eq.  264,  44  L.  J.  Bky.  65,  31  L.  T. 

Bdldwiii  (1808)   2  D.   &  J.  200,   27  851. 

L.  J.  Bky.  17.   Observed  on,  Ex  parte         (2)  See  now  Bankruptcy  Act,  1883 

Edey,  In  re  CuthberUon  (1875)  L.  K.  (46  &  47  Vict,  c;  52),  8.  44  (iii.). 
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babeow  remained,  however,  in  the  house,  No.  10,  Norland  Square,  after  the 
BbIl.  seizure  ;  and  no  difference  was  made  with  respect  to  the  use  of  the 
furniture  by  Eyre.  He  was  allowed  to  use  the  same  as  before  the 
seizure,  and  no  apparent  change  was  made  in  the  possession 
or  ownership  thereof.  Eyre  remained  in  possession  of  the  said 
furniture  from  the  date  of  the  indenture  of  assignment  by  way  of 
mortgage  down  to  the  seizure  of  the  same  by  the  plaintiff  as  here- 
inafter mentioned,  unless  his  possession  was  determined  by  the 
seizure  of  the  said  furniture  by  the  sheriff  as  hereinbefore 
mentioned.  On  the  27th  February,  1854,  Eyre  signed  a  declara- 
tion of  insolvency  which  was  duly  filed  on  the  following  day,  and 
thereby  a  complete  act  of  bankruptcy  was  committed  by  him  on 
the  28th  February,  1854.  Between  a  quarter  past  and  half  past 
eleven  in  the  morning  of  the  1st  March,  1854,  a  petition  for 
adjudication  in  bankruptcy  against  Eyre  was  duly  filed,  and 
entered  of  record  in  the  court  of  bankruptcy.  Later  on  the  said 
1st  March,  1854,  Eyre  was  adjudicated  a  bankrupt,  upon  the  said 
declaration  of  insolvency  and  petition,  and  upon  and  in  respect  of  a 
good  and  valid  petitioning  creditor's  debt,  and  trading  in  that 
behalf ;  and  the  defendant  Bell  was  thereupon  appointed  official 
[  *642  ]  assignee  of  the  said  ^bankrupt's  estate.  At  a  quarter  past  twelve 
o'clock  in  the  afternoon  of  the  said  1st  March,  1854,  the  plaintiff 
went  to  the  house  of  Eyre  and  seized  the  furniture  under  the 
indenture  of  assignment  by  way  of  mortgage,  and  left  a  man  in 
possession  thereof  on  his  behalf,  and  at  the  same  time  served  upon 
the  man  in  possession  under  the  writ  otfi.fa.  a  notice  to  the  sheriff 
claiming  the  said  furniture  under  the  indenture.  This  was  the 
first  act  done  by  the  plaintiff  in  reference  to  taking  possession  of 
the  goods  assigned  by  the  said  indenture  of  assignment  by  way  of 
mortgage.  At  about  five  o'clock  in  the  evening  of  the  said  Ist 
March,  1854,  the  messenger  of  the  court  of  bankruptcy  arrived 
at  the  said  house.  No.  10,  Norland  Square,  and  seized  and  took 
possession  of  the  said  furniture  there ;  and  the  plaintiff  gave  him  a 
similar  notice  to  that  above  stated  to  have  been  served  upon  the 
said  sheriff.  On  the  8rd  March,  1854,  the  sheriff  of  Middlesex 
issued  an  interpleader  summons  in  the  action  ot  Jetvell  v.  Eyre  ; 
but  Jewell  declined  to  contest  the  claim  of  the  plaintiff  in  this  case, 
and  directed  the  sheriff  to  withdraw  from  possession.  On  the  14th 
March,  1854,  the  defendants  Atkinson,  Loader  and  Woolf  were 
duly  appointed  creditors'  assignees  of  Eyre :  and  all  proper  steps 
have  been  taken  to  vest  the  said  property  in  them,  supposing  them 
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to  be  entitled  thereto  as  such  assignees.     And  on  the  15th  of  the      Babkow 
same  month  the  plaintiff  served  upon  them  and  the  defendant  Bell,        bell. 
the  official  assignee,  a  notice  also  similar  to  those  above  stated  to 
have  been  served  upon  the  said  sheriff  and  the  said  messenger  of 
the  court  of  bankruptcy. 

On  the  15th  June,  1854,  plaintiff  demanded  the  furniture ;  but 
the  messenger  of  the  court  of  bankruptcy  refused  to  part  with  the 
same,  and  stated  that  he  held  possession  for  the  defendants  as 
assignees  of  Eyre.  On  *the  16th  June,  1854,  the  plaintiff  commenced  [  •643  ] 
an  action  of  trover  against  the  defendants,  and  delivered  a  declara- 
tion, to  which  the  defendants  duly  pleaded  :  and  issue  was  joined. 
At  the  Summer  Assizes  for  Sussex,  1854,  the  cause  was  called  on  ; 
and,  by  consent  of  the  parties,  a  verdict  was  entered  for  the 
plaintiff  for  the  damages  in  the  declaration  mentioned,  subject  to 
the  opinion  of  this  Court  upon  the  question  hereinafter  stated. 

The  question  for  the  opinion  of  the  Court  is:  Whether  the 
furniture  had  been  withdrawn  from  the  possession,  order  and  dis- 
position of  Eyre,  at  the  time  when  he  became  bankrupt,  so  as  to 
prevent  the  same  from  being  vested  in  and  disposed  of  by  the 
defendants  as  his  assignees. 

The  case  being  called  on  in  the  absence  of  the  plaintiff's  counsely 
the  Court  desired  the  defendants'  counsel  to  read  and  state 
the  case. 

Vernon  HarcourU  for  the  defendants,  read  the  case : 

The  sole  point  referred  to  the  Court  is,  Whether  the  act  of  the 
sheriff,  in  taking  the  goods  as  Eyre's,  terminated  Eyre's  apparent 
ownership.  *  *  If  they  still  remained  in  the  possession,  order  or 
disposition  of  Eyre  as  reputed  owner,  within  sect.  125,  it  is  stated  in 
the  case  that  all  proper  steps  have  been  taken  to  vest  the  property 
in  the  assignees. 

(Lord  Campbbll,  Ch.  J. :  It  is  impossible  to  treat  the  act  of  the 
sheriff  as  *the  act  of  the  true  owner  resuming  possession ;  but  it       [  *544  j 
will  probably  be  said  for  the  plaintiff  that  it  terminated  Eyre's 
possession.) 

It  did  not  do  so  in  fact :  if  the  sheriff  had  taken  away  the  goods, 
his  tortious  act  would  probably  not  have  affected  the  rights  of  the 
parties;  but  it  is  found  that  Eyre  remained  in  possession  as 
before. 

89— a 
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babbow  (Golebidob,  J. :  It  will  perhaps  be  said  that  his  possession  after 

Bell.        the  seizure  was  no  longer  by  consent  of  the  true  owner,  but  by 
consent  of  the  sheriff. 

Eble,  J. :  If  Eyre,  being  licensee  of  the  true  owner,  had  proceeded 
to  carry  the  goods  away,  and  the  sheriff  had  taken  them  from  him, 
Eyre  might  have  maintained  trespass  on  his  lawful  possession  as 
licensee,  and  the  sheriff  would  have  had  no  defence  to  such  an  action.) 

Judgment  was  then  given  for  the  defendants,  no  one  appearing 
for  the  plaintiff.  Afterwards  Pearce,  for  the  plaintiff,  having 
entered,  obtained  leave  to  argue,  and  was  heard.  The  Coubt  did 
not  call  upon  Harcourt  to  answer  him. 

LoBD  Campbell,  Gh.  J : 

The  opinion  which  I  had  formed  in  favour  of  the  defendants  on 
the  statement  of  the  case  has  not  been  altered  by  Mr.  Pearee's 
arguments. 

When  Eyre  became  bankrupt,  he  had  in  his  possession,  order 
and  disposition  by  consent  of  the  true  owner,  the  plaintiff,  goods 
which,  under  sect.  196,  have  become  vested  in  his  assignees,  unless 
before  the  filing  of  the  petition  they  ceased  to  be  so.  It  is  clear 
that  the  sheriff  in  seizing  those  goods  was  a  wrongdoer ;  for  the 
writ  authorized  him  to  seize  Eyre's  goods,  not  those  of  the  plaintiff 
in  Eyre's  possession.  The  case  is  therefore,  I  think,  as  if  the 
sheriff  had  no  writ  at  all,  or  the  person  seizing  had  been  any  other 
[  *546  ]  wrongdoer.  *It  seems  to  me  that  what  took  place  between  Eyre 
and  the  sheriff  is,  as  between  the  true  owner  and  the  assignees,  res 
inter  cUioa,  having  no  operation,  and  leaving  their  rights  as  if  the 
sheriff  had  never  entered. 

GOLEBIDOB,  J. : 

I  am  of  the  same  opinion.  The  sheriff,  having  authority  to  seize 
Eyre's  goods,  wrongfully  takes  plaintiff's  goods ;  but  the  possession 
remains  as  before.  Does  that  act  of  a  wrongdoer  disturb  the 
possession,  order  and  disposition  of  Eyre,  which,  at  that  time,  was 
lawful  ?    I  think  it  did  not. 

WiGHTMAN,   J.: 

I  am  of  the  same  opinion. 

Eble,  J. : 

I  also  am  of  opinion  that  the  goods  were  in  the  possession,  order 
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and  disposition  of  Eyre  at  the  bankruptcy  and  up  to  the  time  of  Babbow 
filing  the  petition.  It  is  clear  that,  had  the  sheriff  never  acted,  that  bell. 
would  be  so.  Did  the  sheriff's  entry  on  Eyre's  premises,  and  his 
claim  to  take  these  goods  as  Eyre's,  make  any  difference  as  regards 
the  true  owner  and  the  assignees  of  Eyre  ?  I  think  not.  There  is 
a  fallacy  wrapped  up  in  the  use  of  the  ambiguous  word  **  possession." 
When  the  sheriff  claimed  to  enter  into  possession  of  all  the  goods  in 
the  house,  that,  in  so  far  as  he  was  acting  rightfully,  was  a  taking 
possession  in  law  of  all  Eyre's  goods  there :  but,  so  far  as  he  was  a 
wrongdoer,  that  is  as  to  the  goods  there  not  belonging  to  Eyre,  he 
took  no  possession  in  law  beyond  what  he  took  in  fact ;  and  the  case 
states  that  he  took  no  possession  in  fact  at  all  of  the  plaintiff's  goods. 

Judgment  for  defendants. 

MATTHEWS   v.   PEACHE  (I).  isoo. 

(5  El.  &  El.  546—568 ;  S.  0.  nom.  R,  v.  Maiiheios,  25  L.  J.  M.  C.  7 ;  1  Jur.  N.  S.        ^*^'  ^^' 
1204  ;  4  W.  B.  22 ;  27  lu  T.  0.  S.  72.)  [  645  j   . 

Sect.  38  (2)  of  the  Watermen's  Act,  7  &  8  Geo.  IV.  c.  Ixxv.  (3).  imposes 
a  penalty  upon  owners  of  boats  working  boats,  within  the  limits  of  the 
Act,  without  a  licence.  Sect  99  (4)  enacts  that  nothing  in  the  Act  contained 
shall  extend  to  prejudice  or  affect  the  rights  and  priyileges  to  which  the 
owners  of  any  ferries  are  entitled  :  Held,  that  the  owner  of  a  ferry  within 
the  limits  of  the  Act  might  exercise  the  right  of  ferry  without  a  licence. 

But  held  that,  where  the  ferry  appeared  to  have  been  always  exercised 
from  a  given  landing  place  in  Middlesex  to  given  landing  places  in  Kent, 
the  privilege  did  not  protect  the  owner  of  the  ferry  in  working  a  boat 
from  another  landing  place  in  Middlesex,  distant  eight  hundred  yards  from 
the  ancient  landing  place  in  Middlesex. 

This  was  an  appeal  against  a  conviction,  by  the  respondents,  of 
the  appellant,  under  stat.  7  &  8  Geo.  IV.  c.  Ixxv.,  s.  88  (2) :  For  that 
the  appellant,  on  4th  May,  16  Victoria,  "  being  a  freeman  of  the 
Company  of  the  Master,  Wardens  and  Commonalty  of  Watermen 
and  *Lightermen  of  the  River  Thames,  and  the  owner  of  a  certain  [  *547  ] 
boat  called  a  skiff,  unlawfully  did  use  and  work  the  said  boat,  and 
did  carry  passengers  therein  for  hire  at  the  parish  of  St.  Al  phage, 
Greenwich,  in  the  county  of  Kent,  on  the  said  river,  there,  between 
the  town  of  New  Windsor  in  the  county  of  Berks  and  Yantlet  Creek 
in  the  county  of  Kent  aforesaid,  without  a  licence  for  such  purpose 
for  the  said  boat  having  been  first  obtained  from  the  court  of 

(1)  Cowea  Urban  District  Council  v.  s.  68  ;  56  &  57  Vict.  c.  Ixxxi.  s.  11. 
Southampton,    &c.    Steam  Packet   Co.  (3)  Bepealed,22&2dVict.c.cxxxiii. 
[1905]  2  K.  B.  287,  295,  74  L.  J.  K.  B.  (4)  See  now  22  &  23  Vict.  c.  cxxxiii. 
665,  92  L.  T.  658.  s.  99. 

(2)  See  now  22  &  23  Vict.  c.  cxxxiii. 
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Matthews  master,  wardens  and  assistants  of  the  said  Company:"  whereby 
Peache.  appellant  was  adjudged  to  pay  10s.  Notice  of  appeal  was  duly 
given  by  the  appellant  to  the  respondents,  for  the  General  Qnarter 
Sessions  of  the  peace  for  the  city  of  London.  And  it  was  agreed 
between  the  parties,  and  by  order  of  Goleridob,  J.,  to  state  the  facts 
of  the  case  for  the  opinion  of  this  Court,  and  that  a  judgment  in 
conformity  with  the  decision  of  the  said  Court  may  be  entered  &c. 

The  case  was  stated  substantially  as  follows. 

There  is  an  ancient  ferry  (having  a  legal  origin),  called  Potter's 
Ferry,  for  the  conveyance  of  foot  passengers,  and  goods  belonging  to 
such  foot  passengers,  from  the  Isle  of  Dogs  in  Middlesex  to  Greenwich 
in  Kent.  There  is  an  ancient  landing  place  in  the  Isle  of  Dogs, 
called  and  known  as  Potter's  Ferry  Landing  Place :  and  the  said 
right  of  ferry  has  been  exercised  between  the  said  ancient  landing 
place  and  a  place  nearly  opposite  at  Greenwich,  called  Garden 
Stairs,  and  occasionally  to  the  Horseferry  and  Ship  Stairs,  or  any 
other  landing  place  at  Greenwich. 

Upon  one  or  two  occasions,  people  were  taken  ofiF  the  mud  bank 
in  the  boats  of  the  Ferry  Company  at  another  point  of  the  Isle  of 
Dogs,  and  conveyed  across  to  Greenwich. 
[  548  ]  There  are,  and  for  many  years  have  existed,  at  the  said  Potter's 

Ferry  Landing  Place  in  the  Isle  of  Dogs,  ferry  stairs,  and  a  cause- 
way leading  from  the  said  ferry  stairs  to  the  water,  at  which  the 
boats  used  in  working  the  said  ferry  commonly  have  been  and  are 
kept. 

The  trustees,  for  the  time  being,  of  the  Society  of  Free  Watermen 
of  the  River  Thames,  residing  at  Greenwich  in  Kent,  called  the  Isle 
of  Dogs  Ferry  Society,  are  entitled  to  the  fee  simple  and  inheritance 
of  the  said  ferry  called  Potter's  Ferry.  (The  several  deeds  showing 
the  title  to  the  said  ferry  might  be  referred  to  as  part  of  the  case, 
also  a  reduced  ordnance  plan,  and  stat.  52  Geo.  III.  c.  cxlviii.  (l).) 

The  existence  of  the  said  ferry  was  questioned  and  tried  in  1849, 
in  a  cause  of  Blacketer  and  others  v.  GUlett(2\  tried  in  the  Common 
Pleas  at  Westminster;  when,  by  the  judgment  of  the  Court,  it  was 
adjudged  that  the  said  ferry  did  exist,  and  that  the  fee  simple 
thereof  was  vested  in  certain  trustees,  for  the  time  being,  for  the 
said  Society.    (An  office  copy  of  the  record  was  annexed.) 

(1)  Local  and  personal,  public :  **  For  and  maintaining  roads  to  communicate 

establishing  a  ferry  over    the    river  therewith." 

Thames  from  Greenwich,  in  the  county  (2)  See  BUicketer  v.  Gillette  82  B.  R 

of  Kent,  to  the  Isle  of  Dogs,  in  the  264  (9  C.  B.  26). 
county  of  Middlesex,  and  for  making 
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The  said  trustees  have  always,  since  1794,  by  their  servants,    Matthews 
licensees  and  lessees,  or  by  members  of  their  own  body,  exercised      peache. 
the  said  right  of  ferry  up  to  the  date  of  conviction  of  the  appellant. 

They  have  been  accustomed,  from  time  to  time,  to  demise  the 
said  right  of  ferry.  And  on  25th  February,  1853,  by  an  instrument 
of  agreement,  not  under  seal,  the  *said  trustees,  for  the  time  being,  [  •549  ] 
agreed  to  let,  and  one  George  Thomas  Doust,  party  thereto  of  the 
second  part,  agreed  to  take,  the  said  ferry,  therein  described  as  all 
that  ferry  or  ferry  place  commonly  called  or  known  by  the  name  of 
Potter's  Ferry,  situate  and  being  at  the  Isle  of  Dogs,  in  the  county 
of  Middlesex,  extending  over  and  across  the  river  Thames  into  the 
town  of  Greenwich,  in  the  county  of  Kent,  and  also  the  right  of 
ferryage  from  the  landing  place  at  the  point  on  the  Isle  of  Dogs, 
opposite  Greenwich,  together  with  all  the  profits  and  advantages 
of  ferryage  and  wharfage  of  foot  passengers  and  goods  belonging  to 
such  foot  passengers,  over  and  across  the  said  river  Thames,  from 
the  Isle  of  Dogs  aforesaid  to  Greenwich  aforesaid,  from  the  1st  day 
of  March  next,  for  one  month,  and  so  on  from  month  to  month,  as 
mentioned  and  provided  for  in  the  said  agreement.  And  the  said 
T.  G.  Doust  did,  by  the  said  agreement,  agree  to  find  and  provide 
all  proper  and  sufficient  boats,  and  a  sufficient  number  of  men  to 
work  the  same,  both  at  the  ancient  landing  place  of  the  said  ferry, 
as  well  as  at  the  landing  place  at  the  point  opposite  Greenwich  on 
the  said  Isle  of  Dogs,  and  that  he  would  work  the  said  ferry  at  both 
the  said  landing  places,  as  a  public  ferry,  for  conveying  of  foot 
passengers  and  goods  belonging  to  such  foot  passengers.  And  it 
was,  by  the  said  agreement,  further  agreed  that  the  liberty  and 
rights  of  using  the  causeway  at  the  said  Society's  landing  place  on 
the  said  Isle  of  Dogs  was  to  be  reserved  to  the  said  trustees  of  the 
Potter's  Ferry  Society,  and  to  the  trustees  of  the  Poplar  and 
Greenwich  Ferry  Road  Company,  for  the  purposes  of  repairing  the 
said  causeways,  and  for  landing  materials  for  that  purpose,  and 
also  for  landing  gravel  and  other  materials  *for  the  purpose  of  the  [  *550  ] 
Poplar  and  Greenwich  ferry  road,  free  from  any  payment  to  T.  G. 
Doust.     (A  copy  of  the  agreement  accompanied  the  case.) 

Since  1850,  buildings  have  been  erected,  and  a  dock  and  wharf 
constructed,  by  William  Cubitt,  on  the  Isle  of  Dogs,  lower  down  the 
river  than  the  said  ancient  landing  place  of  the  Potter's  Ferry  and 
distant  therefrom  about  800  yards,  measuring  by  land,  and  a  still 
greater  distance  by  water.  And  a  public  road  had  also  been  made 
leading  to  the  said  dock  and  wharf :  and,  until  such  buildings,  dock 
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Matthkws    and  yth&ri  were  constructed  and  made,  there  was  no  other  con- 
Peaghe.      venient  way  to,  nor  any  landing  place  of  any  kind  for  passengers 
crossing  the  river  than  the  said  Potter's  Ferry  Landing  Place. 

T.  G.  Doast  was,  at  the  date  of  the  said  instrament,  and  thence 
to  the  period  of  the  conviction  of  the  appellant,  a  member  of  the 
Potter's  Ferry  Society.  And  the  appellant,  at  the  time  mentioned 
in  the  conviction,  was  the  servant  of  T.  6.  Doast,  and  was  then 
employed  by  him  to  ferry  foot  passengers  from  the  Isle  of  Dogs  to 
Greenwich  in  the  exercise  of  the  said  right  of  ferry.  On  the  day 
mentioned  in  the  conviction,  the  appellant  carried  in  a  boat,  called 
a  skiff,  rowed  by  himself,  and  of  which  he  was  the  owner,  several 
persons  as  passengers,  for  certain  hire  and  reward  which  he  then 
received  from  each  of  the  said  persons,  from  the  said  dock  and 
wharf  of  W.  Gubitt  in  the  Isle  of  Dogs,  to  a  place  opposite  at 
Greenwich,  called  the  Golden  Anchor  Stairs,  and  within  the  limits 
of  the  said  Act ;  the  said  Golden  Anchor  Stairs  being  distant  from 
the  usual  landing  place  of  the  said  Potter's  Ferry  at  Greenwich, 
called  Garden  Stairs,  opposite  the  said  ancient  landing  place,  about 
600  yards. 
[  651 1  No  licence  for  the  said  skiflf  had  been  first  obtained  by  the 

appellant,  or  by  any  other  person  from  the  court  of  master, 
wardens  and  assistants  of  the  Company  of  the  Master,  Wardens 
and  Commonalty  of  Watermen  and  Lightermen  of  the  River 
Thames,  under  the  provisions  of  stat.  7  &  8  Geo.  IV.  c.  Ixxv.(l). 

The  appellant  is  a  freeman  of  the  said  Company  of  Watermen 
and  Lightermen,  and  was  convicted  on  the  oath  of  John  Bow,  also 
a  freeman  of  the  said  Company. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that,  under 
all  the  circumstances  of  the  case,  and  notwithstanding  the  99th 
section  of  the  last  mentioned  statute  (2),  the  appellant  was  properly 
and  legally  convicted,  then  the  conviction  is  to  remain  in  full  force 
and  effect  against  him.  But,  if  the  Court  should  be  of  a  contrary 
opinion,  then  the  conviction  is  to  be  quashed  without  costs  on 
either  side.  And  a  judgment  in  conformity  with  the  decision  of  the 
said  Court  shall  be  entered. 

Scotland^  in  support  of  the  conviction  : 

It  will  be  admitted  that  the  appellant  is  within  the  penal  clause, 
sect.  88  (l),  unless  he  is  within  the  exception  in  sect.  99  (2). 

{Pigott,  for  the  appellant,  assented.) 
(1)  Ante,  p.  613,  note  (2).  (2)  AnU,  p.  613,  note  (4). 
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Now,   first,  sect.  99(1)  does  not  except  ferry  boats  from  the    Matthews 
regulations  of  the  Act  as  to  licensing :  the  object  of  that  section  is      peache. 
merely  to  guard  against  the  interference,  by  reason  of  any  of  the 
provisions  of  the  Act,  with  the  privileges  of  the  owners  of  ferries. 
*     *    Then,  secondly,  the  right  which  the  appellant  professes  to       [  552  ] 
have  exercised  here  is  not  the  ancient  right  of  ferry.    *     *    It  is       [  563  ] 
essential  to  a  ferry  that  the  owner  should  have  the  right  of 
embarking  and  disembarking  at  fixed  points  on  each  side :  Peter  v. 
Kendal  (2).     The  obligation  of  the  owner  is  commensurate  with  his 
right :  he  must  maintain  proper  landing  places,  or  he  will  be  liable 
to  scire  facias  or  qtio  warranto.     The  right  of  ferry  is  in  respect  of 
the  landing  place,  not  of  the  water  :  Anonyvi(ms{^)  case  in  Savile. 

(Lord  Campbell,  Gh.  J. :  Mr.  Pigott  will  admit  that  there  must 
be  some  limits. 

Pigott :  The  limits  are  those  described  in  the  grant ;  and  they 
include  the  whole  Isle  of  Dogs.) 

The  ferry  named  is  Potter's  Ferry :  the  right  of  ferryage  is  described 
as  being  from  the  landing  place  on  the  Isle  of  Dogs  opposite  Green- 
wich; that  is,  the  landing  place  which  the  case  shows  to  have 
appertained  to  the  ferry.  A  ferry  in  the  hands  of  a  private  person 
is  prescriptive,  and  implies  a  grant  by  the  Grown.  The  grant  not 
being  extant,  its  extent  can  be  inferred  only  from  the  usage.  A 
ferry  must  be  connected  with  a  highway  or  lead  directly  to  a  vill  (4). 
Here,  it  is  only  since  1850  that  there  has  been  access  to  any  other 
than  the  ancient  landing  place.  One  way  of  trying  whether  the 
ancient  ferry  can  be  exercised  by  landing  at  Gubitt's  landing  place 
is  to  inquire  whether,  if  one  were  to  ply  from  that  landing  place  to 
the  ancient  landing  place  in  Kent,  that  would  be  a  disturbance  of 
the  ferry.  It  clearly  would  not,  unless  this  were  done  in  fraud  of 
the  *ancient  ferry,  and  near  to  it:  Tripp  v.  Frank  (5).  That  case  [  •554  ] 
was  discussed  in  Huzzey  v.  Field  (6) ;  but  its  principle  was  there 
adopted. 

Pigottf  contra : 
It  appears  to  be  unnecessary,  after  what  has  fallen  from  the 

(1)  AnU,  p.  613,  note  (4).  766,  765  (2  Cr.  M.  &  B.  432,  442). 

(2)  30  E.  R  604  (6  B.  &  0.  703).  (6)  2  E.  E.  495  (4  T.  E.  666). 

(3)  Savile,  1 1,  pi.  29.  (6)  41  E.  E.  756  (2  Cr.  M.  &  E.  432). 

(4)  See  Huzzey  v.  FieM,  41  E.  R. 
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Matthews  Bench,  to  argue  the  first  point.  But  the  two  points  are  substan- 
Peachk  tially  the  same.  The  question  is,  whether  the  owner  of  Potter's 
Ferry  is  within  sect.  99  (l).  The  case  finds  that  what  he  did  was 
in  exercise  of  his  right  of  ferry.  The  grant  gives  the  right  to  carry 
passengers  "  from  the  Isle  of  Dogs  aforesaid  to  Greenwich  afore- 
said." The  principles  of  law  suggested  on  the  other  side  are 
correct:  but  the  tost  suggested,  whether  a  party  would  be  liable 
for  disturbance  of  the  ferry  who  ferried  from  Cubitt's  landing  place 
to  Greenwich,  is  in  favour  of  the  appellant ;  for  it  appears  from 
Bl€Lcketer  v.  Gillett  (2)  that  the  defendant  there  was  held  liable  for 
carrying  across  the  river  so  near  to  this  ferry  that  the  ferry  was 
prejudiced ;  and  the  nearness  cannot  be  measured  nicely. 

(Lord  Campbell,  Gh.  J. :  The  motion  there  was  in  arrest  of  judg- 
ment ;  and  the  plaintiffs  had  a  verdict  on  a  count  which  charged  a 
disturbance  of  the  ancient  ferry  in  fact.) 

The  distance,  here,  between  the  old  and  new  landing  places,  is  only 
eight  hundred  yards.  It  would  be  highly  inconvenient  that  the 
limit  of  the  ferry  should  be  determined  by  a  decision  on  the  validity 
of  a  conviction. 

Scotland  was  not  called  on  to  reply. 

Lord  Campbell,  Ch.  J.  : 

I  am  of  opinion  that  this  conviction  must  be  affirmed.  It 
[  *555  ]  appears  to  me  that  *there  is  nothing  in  Mr.  Scotland's  first  point. 
Had  Doust  been  exercising  the  rights  of  the  ancient  ferry  within 
the  limits  of  that  ferry,  I  should  have  been  clearly  of  opinion  that 
he  was  within  the  exception  in  sect.  99  (l).  (His  Lordship  then 
read  the  section.)  If  the  English  language  can  supply  more  express 
terms,  I  confess  that  I  do  not  know  what  those  terms  are.  It  may 
be  that,  as  Mr.  Scotland  contends,  this  construction  of  sect.  99 
renders  unnecessary  some  enactments  which  follow :  but  we  cannot 
on  that  account  put  a  construction  on  the  99th  section  which  shall 
abridge  the  clear  meaning  of  its  words.  If,  therefore,  the  appel- 
lant had  here  been  exercising  the  right  of  ferry,  I  should  have 
decided  upon  quashing  the  conviction.  But  it  is  clear  that  he  was 
not  navigating  this  boat  within  the  limits  of  the  ferry,  any  more 
than  if  he  had  been  navigating  it  from  Westminster  to  Lambeth. 
What  is  leased  is  "  all  that  ferry  or  ferry  place  commonly  called  or 

(1)  Ante,  p.  613,  note  (4),  (2)  82  R.  R.  264  (9  0.  B.  26). 
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known  by  the  name  of  Potter's  Ferry,"  "  and  also  the  right  of    Matthews 

ferryage  from  the  landing  place  at  the  point  on  the  Isle  of  Dogs      peachb. 

opposite  Greenwich."     That  is  to  be  construed  by  the  facts  which 

we  find  in  the  case ;  and  it  is  there  stated  that  *'  there  is  an  ancient 

ferry  (having  a  legal  origin),  called  Potter's  Ferry;"   and   that 

"  there  is  an  ancient  landing  place  in  the  Isle  of  Dogs  called  and 

known  as  Potter's  Ferry  Landing  Place:  and  the  said  right  of 

ferry  has  been  exercised  between  the  said  ancient  landing  place  and 

a  place  nearly  opposite  at  Greenwich."    That,  though,  "  upon  one 

or  two  occasions,  people  were  taken  off  the  mud  bank  in  the  boats 

of  the  Ferry  Company  at  another  point  of  the  Isle  of  Dogs,  and 

conveyed  across  to  Greenwich,"  "  there  are,  and  for  many  years 

have  existed,  at  the  said  Potter's  Ferry  Landing  Place  in  the  Isle  of 

Dogs,  *ferry  stairs,  and  a  causeway  leading  from  the  said  ferry       [  *556  ] 

stairs  to  the  water,  at  which  the  boats  used  in  working  the  said 

ferry  commonly  have  been  and  are  kept."     That  the  trustees  "  have 

been  accustomed,  from  time  to  time,  to  demise  the  said  right  of 

ferry;"  and  did  demise  that  right  to  Doust,  whose  servant  the 

appellant  was.    Now,  looking  to  the  ferry,  as  described  in  the 

agreement  and  as  exercised  in  fact,  it  is  clear  that  Doust  was  entitled 

only  to  a  ferryage  from  Potter's  Ferry  Landing  Place  to  Greenwich, 

and  not  from  the  whole  of  the  Isle  of  Dogs  to  Greenwich.    He 

might  as  well  have  taken  passengers  down  to  Gravesend.    The  place 

from  which  he  did  take  them  was  from  Cubitt's  landing  place,  half 

a  mile  below  Potter's  Ferry  Landing  Place :  that  was  in  law  not 

distinguishable  from  taking  them  from  a  point  twenty  miles  lower 

down  the  river.     Tbe  case  is  therefore  not  within  the  exception  in 

sect.  99  (l):  and,  that  being  so,  it  is  admitted  that  there  has  been 

an  infraction  of  the  statute.    It  is  perfectly  clear  to  me  that  the 

conviction  is  good. 

COLBRIDGB,  J. : 

I  also  am  of  opinion  that  this  conviction  should  be  affirmed.  It 
is  said  to  be  invalid,  because  of  the  exception  in  sect.  99  (l).  In 
spite  of  Mr.  Scotland's  ingenious  argument,  and  agreeing  with  him 
that  there  is  some  difficulty  in  construing  the  whole  statute  con- 
sistently, still  I  cannot  help  feeling  that,  where  we  have  a  clear 
exception,  we  are  not  to  fritter  it  away  by  ingenious  arguments 
drawn  from  other  clauses.  The  enactments  of  the  statute  are  not 
to  prejudice  the  rights  or  privileges  of  owners  of  ferries:  if  this 

(1)  ^nfc,  p.  613,  note  (4). 
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Matthews  conviction  does  prejudice  the  rights  and  privileges  of  the  owner  of 
Peache.  ^  ^b^B  ferry,  it  is  wrong ;  if  not,  it  is  right.  *Mr.  Pigott  urges  that  a 
[  *557  ]  decision  upon  the  validity  of  a  conviction  is  not  a  convenient  mode 
of  deciding  upon  the  limits  of  a  ferry.  But,  where  the  right  of 
ferry  is  insisted  upon  as  bringing  the  case  within  a  statutable 
exemption,  I  do  not  see  how  we  can  avoid  deciding  the  question 
which  is  raised;  and  that  question  raises  the  question  as  to  the 
limits.  For  the  purpose  of  deciding  the  conviction,  not  for  the 
purpose  of  deciding  upon  the  limits,  we  not  only  may  but  must  go 
into  the  question  of  the  limits.  The  appellant  contends  that  he 
was  using  the  ferry ;  the  respondents  contend  that  he  was  not.  On 
the  stated  facts,  it  is  clear  to  me  that  he  was  not  navigating  within 
the  limits  of  the  ferry.  A  ferry  may  be  granted  in  more  or  less 
extensive  terms.  If  Doust  here  could  show  a  legal  grant  of  the 
right  of  exercising  a  ferry  from  any  landing  place  in  the  Isle  of 
Dogs  to  any  landing  place  in  Greenwich,  that,  whether  convenient 
or  not,  would  be  the  extent  of  the  ferry.  That,  however,  would 
impose  upon  the  owner  of  the  franchise  the  obligation  of  keeping 
boats  enough  to  carry  passengers  from  all  those  points,  and  of 
maintaining  such  boats  in  repair.  And,  though  the  words  in  the 
deed  are  large,  it  is  clear  to  me  that  it  was  intended  to  grant  the 
ferryage  only  from  one  definite  place  to  another  definite  place.  It 
is  now  found  more  convenient  to  use  another  landing  place  half  a 
mile  off:  but  the  owner  of  the  ferry  has  no  right  to  apply  his 
franchise  to  that  new  landing  place. 

WiGHTMAN,  J. : 

No  doubt,  the  appellant  is  within  sect.  88:  the  question  is, 
whether  he  is  within  sect.  99,  which  protects  the  privileges  of 
owners  of  ferries.  It  seems  to  me  that  he  was  not  here  exercising 
[  'sss  1  the  privilege.  *Down  to  1860,  the  ancient  landing  place  seems  to 
have  been  used :  the  ferry  was  thus  in  the  nature  of  a  public  way 
having  a  given  terminus ;  the  ferry  being,  according  to  the  state- 
ment in  the  case,  exercised  between  two  ancient  landing  places, 
with  one  or  two  accidental  exceptions.  The  ferryage  from  the  new 
landing  place  is  therefore  not  within  the  privilege  of  the  owner  of 
the  ferry. 

(Erle,  J.  was  absent.) 

Conviction  affii-med. 
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SCOTT   V.   OVERSEERS  of   ST.   MARTIN-IN-THE-  >866. 

Nor,  10,  22. 

FIELDS.  — 

(5  El.  &  BL  668--571 ;  S.  C.  27  L.  J.  M.  C.  42 ;  1  Jur.  N.  S.  1207  ;  4  W.  E.  87  ;         ^  ^^  ^ 

26  L.  T.  O.  S.  121.) 

The  Working  Men's  Educational  Union  was  founded,  as  appeared  by  a 
statement  annexed  to  a  report  published  by  the  Union,  with  the  object  of 
supporting  the  efforts  yariously  put  forth  for  the  elevation  of  the  adult 
operative  population,  as  regarded  their  physical,  intellectual,  moral  and 
religious  condition :  and,  by  the  fundamental  laws  of  the  Union,  such 
elevation  of  the  working  classes  was  stated  to  be  the  object.  The  means 
appeared  to  be :  encouraging  the  delivery  of  popular  literary  and  scientific 
lectures,  the  preparation  of  diagrams  and  other  aids  to  lectures,  the 
formation  of  popular  lending  libraries  and  mutual  instruction  classes: 
the  publications  recognized  were  to  be  free  from  party  politics,  unsectarian, 
but  affirming  the  inspiration  of  Scripture,  and  the  doctrine  of  reconcilement 
to  Qod  through  Christ.  The  report  referred  to  affiliated  societies,  and  to 
the  reports  of  correspondents ;  from  which  it  appeared  that  at  meetings, 
held  under  the  sanction  of  a  correspondent,  discussions  took  place  on 
questions  relating  to  constitutional,  social  and  international  politics,  and 
on  abstinence  from  alcohol ;  and  the  report  of  the  Union  gave  reasons 
justifying  such  discussions.  Among  the  subjects  of  lectures  were  some 
direcUy  religious,  and  involving  the  differences  between  Protestants  and 
Roman  Catholics,  and  the  differences  between  Christians  and  Mahometans. 
Other  lectures  were  upon  subjects  entirely  literary,  or  scientific,  or  relating 
to  the  fine  arts : 

Held,  that  this  was  not,  within  the  meaning  of  the  Scientific  Societies  Act, 
1843  (6  &  7  Vict.  c.  36),  s.  1,  a  **  society  instituted  for  purposes  of  science, 
literature,  or  the  fine  arts  exclusively ; "  and  that  therefore  there  was  no 
exemption  from  rate  in  respect  of  houses  occupied  by  the  Society  for  carrying 
its  purposes  into  effect :  inasmuch  as  the  promotion  of  science,  literature 
and  the  fine  arts  was  not  the  direct  object  of  the  institution,  but  only  a 
means,  among  others,  for  effecting  the  general  elevation  of  the  physical, 
intellectual,  moral  and  religious  condition  of  the  working  classes. 

A  CASE,  in  sabstance  as  follows,  was  stated  for  the  opinion  of  the 
Court,  by  order  of  Goleridob,  J.,  pursuant  to  stat.  12  &  18  Vict. 
c.  45,  8.  11. 

By  a  rate  for  the  relief  of  the  poor  of  the  parish  of  St.  Martin-in-       [  559  ] 
the-Fields  within  the  liberty  of  Westminster,  in  Middlesex,  made 
21st  July,  1854,  Benjamin  Scott  was  assessed,  as  tenant  or  occupier 
of  No.  25,  King  William  Street,  Strand,  in  the  said  parish,  at  the 
sum  of  102/.  as  rateable  value. 

The  property  for  which  he  is  so  assessed  is  occupied  by  a  society 
called  the  Working  Men's  Educational  Union,  the  fundamental  laws 
and  objects  of  which  are  set  forth  in  the  second  annual  report,  a 
printed  copy  of  which  is  to  be  taken  as  part  of  this  case. 

Prefixed  to  the  report  was  the  following  statement. 

'^  Brief  statement  of  objects. 

'*  The  Working  Men's  Educational  Union  was  founded  in  the  year 
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Scott        1852,  having  for  its  object  the  support  of  the  efforts  variously  put 

OvEi^EEBs    forth  for  the  elevation  of   the  adult  operative  population,  as  it 

MiSrriN-iN-    ^®8^^^®^  ^^®i^  physical,  intellectual,  moral,  and  religious  condition. 

TUE-FiELDs.       "  This  important  object  was  sought  to  be  obtained  by  aiding  all 

persons  desirous  of  imparting  interesting  and  popular  literary  and 

scientific  teaching,  imbued  with  a  sound  Christian  spirit,  either  by 

the  delivery  of  lectures,  the  formation  of  libraries,  or  the  promotion 

of  mutual  instruction,  or  other  classes  for  adults. 

''The  plan  of  operations  contemplates  that  the  Union  should 
promote,  encourage,  and  assist  the  above  objects,  rather  than  under- 
take them ;  interfering  as  little  as  possible  with  local  agency,  but 
aiding  it,  chiefly  by  the  following  means,  or  some  of  them  : 

"1.  The  preparation  and  publication,  in  a  cheap  and  popular 

form,  of  the  diagrams,  drawings,  maps,  &c.,  necessary  to  assist 

[  *560  ]      the  understanding  of  the  uninformed ;    *to  engage  and  fix  their 

attention,  and  to  render  attractive  and  interesting,  lectures  of  an 

improving  character. 

"  2.  The  preparation  or  recommendation  of  lectures,  or  such 
other  helps,  references  to  authorities,  &c.,  as  shall  be  found  most 
useful  in  promoting  the  delivery  of  lectures. 

"  S.  The  publication,  selection,  or  recommendation  of  works  of  a 
popular,  cheap,  and  suitable  character,  upon  general  literature, 
science,  history,  and  biography,  written  in  a  Christian  spirit,  for 
the  use  of  libraries,  to  include,  especially,  works  on  the  subjects 
treated  of  in  the  lectures. 

''  4.  The  promotion  of  adult  classes,  particularly  upon  the 
subjects  respecting  which  interest  has  been  excited  by  the  lectures 
and  libraries. 

"  Agency  chiefly  replied  upon.  The  Union  proposes  chiefly  to 
rely,  for  a  ready  and  inexpensive  lecturing  agency,  upon  the 
voluntary  and  gratuitous  services  of  the  clergy  and  ministers  of 
religion,  professional  men,  schoolmasters,  and  other  qualified 
persons;  and  contemplates  the  use  of  existing  and  other  rooms, 
which  may  generally  be  obtained  for  such  purposes,  when  not 
otherwise  occupied,  free  of  cost. 

"  The  operations  of  the  Union  are  conducted  by  a  committee  in 
London,  appointed  annually  from  amongst  the  members;  which 
committee  is  required  to  act  upon  a  Christian  and  unsectarian 
doctrinal  basis,  prescribed  by  the  fundamental  laws  of  the  Union. 
Communication  is  kept  up  with  the  provinces,  and  co-operation 
secured,    by    means    of    local    branches    and    by    corresponding 
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memberB,  who  report,  from  time  to  time,  local  operations,  and  Scott 

direct  attention  to  local  wants.  Ovebseebs 

"  For  particulars  in  fuller  detail  the  reader  is  referred  to  the  mabtin-in- 

fundamental  laws  hereto  appended,  and  to  the  statements  in  the  thb-Fields. 

first  and  second  annual  reports  of  the  committee.  ^       ^ 

"  Fundamental  laws  of  the  Union. 

"I.  That  this  Society  be  designated  the  'Working  Men's 
Educational  Union,'  having  for  its  object  the  elevation  of  the 
working-classes,  as  it  regards  their  physical,  intellectual,  moral, 
and  religious  condition,  by  the  following  means : 

"  1st.  Encouraging  the  delivery  of  popular,  literary,  and  scientific 
lectures,  imbued  with  a  sound  Christian  spirit,  by  preparing  suitable 
diagrams  and  other  aids  to  lecturers. 

**  2nd.  By  promoting  the  formation  of  popular  lending  libraries 
and  mental  instruction  classes. 

"II.  That  the  office-bearers  and  committee  of  management  be 
selected  from  such  persons  only  as  agree  to  the  following  funda- 
mental basis;  and  that  the  publications  recognised,  selected,  or 
issued  by  the  Society  be  free  from  the  party  politics  of  the  day, 
scriptural  and  unsectarian  in  their  character,  and  shall  neither 
ignore  nor  impugn  the  doctrinal  basis. 

''The  doctrinal  basis  affirms  the  Divine  inspiration  of  the 
Scriptures  of  the  Old  and  New  Testaments,  and  their  sufficiency  as 
a  perfect  rule  of  faith  and  practice ;  the  divinity  of  the  Lord  Jesus 
Christ,  with  the  atonement  made  by  Him  for  sinners,  to  wit,  that 
'God  was  in  Christ  reconciling  the  world  unto  Himself,  not 
imputing  their  trespasses  unto  them.' " 

"IV.  That  each  co-operating  society,  auxiliary,  or  member  of 
the  Society,  shall  be  entitled  to  purchase  at  the  lowest,  or  Society's 
price,  the  diagrams,  publications,  *or  other  lecture  aids,  under  such       [  *562  ] 
regulations  as  may  be  agreed  upon  by  the  committee."    *     *     * 

The  body  of  the  report,  after  some  general  remarks,  contained 
statements  under  the  heads :  "  Publication  of  diagrams ; "  "  Sale 
of  diagrams ; "  "  Fresh  subjects  for  illustration ; "  "  Books  published 
or  recommended ; "  "  Office-bearers  and  corresponding  members ;  " 
"Affiliated  societies,  &c. ;"  "Public  meetings;"  and  then  as 
follows. 

"  Results. 

"  The  committee  having  given  an  outline  of  their  operations 
during  the  past  year,  proceed  now  to  state  very  briefly  the  results 
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Scott  of  the  movement,  so  far  as  they  are  enabled  to  do  so  from  accounts 

OvEBSEEBs  which  have  reached  Ihem,  or  from  facts  which  have  come  to  their 

MrBTiNliK-  knowledge. 
THB-FiBLDs.  «<  Promotion  of  lecturing. 

''  Judging  from  the  sale  of  diagrams  effected  up  to  the  close  of  the 
year  1858,  numbering  18,797 — to  say  nothing  of  those  sold  during 
the  present  year — the  use  made  of  these  aids  must  have  been  very 
great,  and  lecturing  must  have  been  extensively  promoted  thereby. 
The  committee  possess  no  means  of  tracing  the  effects  of  their 
aids  excepting  from  the  reports  which  they  receive  from  a  limited 
number  of  correspondents  and  friends;  and,  as  was  remarked  in 
[  *663  ]  the  last  report,  ^diagrams  having  been  unexpectedly  ordered  for 
every  quarter  of  the  globe,  the  results  of  the  labours  of  the  Union 
can  never  be  gathered  into  a  tabulated  report.    *    *    * 

''  A  list  of  subjects  reported  as  lectured  on,  is  appended  to  the 
report.  It  has  been  thought  that  it  might  be  useful  to  many  by 
way  of  suggestion.    {Vide  Appendix  A.) 

"  Extracts  from  Correspondents'  Reports." 

Of  these  last,  the  following  was  discussed  in  argument. 

"  An  indefatigable  correspondent,  a  rector  in  one  of  the  largest 
manufacturing  towns  in  England,  thus  writes : 

*'  *  The  Association  is  welcomed  with  lively  interest  and  gratitude, 
by  the  men,  and  is  at  present,  by  God's  blessing,  a  source  of  very 
much  encouragement.' 

'*  This  correspondent  has  introduced  political  discussion,  at  the 
[  *564  ]  evening  meeting  of  the  men,  in  addition  *to  other  attractions ;  the 
same  remark  applies  to  another  large  manufacturing  town.  This 
course  is  justified  upon  the  ground  that  political  subjects  will  be 
discussed  elsewhere,  generally  in  the  pot-house,  and  that  it  must 
be  desirable  that  such  discussion  should  take  place  where  modera- 
tion can  be  enjoined,  angry  partisanship  abated,  and  information 
afforded  likely  to  direct  to  right  conclusions,  while,  at  the  same 
time,  freedom  of  debate  is  secured,  and  opinion  allowed  unfettered 
expression.  The  following  have  formed  the  subjects  of  debate  in 
the  two  towns  alluded  to : 

"  *  Ought  we  to  ask  for  the  ballot? 

" '  The  means  of  self-improvement  within  the  reach  of  the  working 
man  at  B . 

"  *  The  voluntary  principle  or  an  establishment — ^which  ? 

"  *  Is  manual  labour  compatible  with  mental  cultivation  ? 
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" '  Does  the  philosophy  of  punishment  involve  the  reformation  of 
offenders  or  the  vindication  of  social  law,  or  both  ? 

"  *  Is  international  peace  promoted  or  involved  by  insisting  upon 
the  maintenance  of  the  balance  of  power  ? 

"  *  Is  total  abstinence  from  alcohol  compatible  with  health  and 
vigour,  mental  and  physical  ? 

"  *  Are  colonies  the  strength  or  the  burthen  of  the  parent  State  ? ' " 

The  Appendix  A.  contained  **  Subjects  of  Lectures  delivered." 
The  first  head  was  "  Eeligious  and  Biblical,  &c."  *  *  There 
were  also  the  following  heads:  "Astronomical;"  "Geological;" 
"Geographical;"  "Nautical;"  "Topographical;"  "Historical;" 
"  Biographical ; "  "  Social ;  "  "  Archaeological ; "  "  Physiological ; " 
"Literary;"  " Philosophy— Natural  and  Scientific;"  "Mental 
Constitution,  Culture,  i&c.;"  "Useful  Arts;"  "Mechanical;" 
"  Fine  Arts ; "  "  Musical ;  "  "  Natural  History ;  "  "  Miscellaneous." 

The  case  proceeded  as  follows : 

The  house  and  premises  rated  are  used  for  the  purposes  and 
objects  of  the  Society,  and  for  no  other  use  or  purpose  what- 
ever. The  appellant  does  not  occupy  any  portion  of  the  premises 
as  a  residence,  but  is  in  attendance  daily  (Sundays  excepted)  for 
the  sole  purpose  of  transacting  the  duties  of  secretary  of  the  said 
institution.  Two  servants  of  the  Society  sleep  on  the  premises  for 
the  purpose  of  performing  their  duty  in  cleaning  and  taking  care  of 
the  several  rooms.     They  pay  no  rent. 

The  barrister  appointed  to  certify  the  rules  of  friendly  societies 
has  certified  that  the  Society  the  Working  Men's  Educational 
Union  is  entitled  to  the  benefit  of  stat.  6  &  7  Vict.  c.  36. 

Benjamin  Scott  has  given  notice  of  appeal  against  the  rate.  And 
the  question  intended  to  be  submitted  to  this  Court  is,  whether 
the  appellant  or  the  said  Society,  or  any  member  or  officer  thereof, 
is  liable  to  be  assessed  in  and  by  the  above  rate  in  respect  of  the 
said  house  and  premises. 

If  this  Court  shall  be  of  opinion  that  the  appellant,  or  the 
Society,  or  any  member  or  officer  thereof,  is  liable  to  be  rated  in 
respect  of  the  said  house  and  premises,  the  rate  is  to  be  confirmed. 
But,  if  the  Court  shall  be  *of  the  contrary  opinion,  then  the  rate  is 
to  be  amended  by  striking  out  the  assessment  of  the  appellant. 
And  it  is  agreed  that  a  judgment  in  conformity  with  the  decision 
of  this  Court,  and  for  such  costs  as  this  Court  shall  adjudge,  shall 
be  entered  &c. 

R.R. — VOL.  cm.  40 
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Scott  The  case  was  now  argued,  by  Pashley  for  the  respondents, 

0VBB8EBB8    and  Grove  for  the  appellants.   The  course  of  the  argument  sufficiently 
MabtinIik-   appears  from  the  judgment. 

THB-FlBLDS.  Cur,  odv.  VUlt. 

Lord  Campbell,  Ch.  J.,  on  a  later  day  in  this  Term  (November 
22nd),  delivered  the  judgment  of  the  Court  : 

The  question  to  be  decided  in  this  case  is,  Whether  the  Working 
Men's  Educational  Union,  as  described  in  the  second  annual  report 
of  that  Society,  is  a  **  society  instituted  for  purposes  of  science, 
literature,  or  the  fine  arts  exclusively,"  within  the  meaning  of  stat. 
6  &  7  Vict.  c.  86,  so  that  a  house  in  the  parish  of  St.  Martin-in-the- 
Fields,  occupied  by  the  Society  for  the  transaction  of  its  business,  is 
exempted  from  rateability  for  the  relief  of  the  poor. 

This  is  a  most  laudable  Society,  the  members  disinterestedly 
devoting  themselves  to  the  improvement  of  their  fellow  creatures. 
And,  if  the  principle  were  to  be  acted  upon  by  the  Legislature,  that 
laudable  societies  should  be  encouraged  by  increasing  the  burdens 
of  the  ratepayers  of  the  parish  in  which  their  house  of  business 
happens  to  be  situate,  although  the  objects  of  the  societies  be  not  of 
a  parochial  nature,  this  Society  will  have  a  right  to  the  exemption 
now  claimed.  But  hitherto  the  exemption  is  confined  to  societies 
'*  instituted  for  purposes  of  science,  literature,  or  the  fine  arts 
exclusively."  And,  looking  to  this  Society  as  described  in  its  second 
[  ^567  ]  *annual  report,  we  do  not  think  that  it  comes  within  the  statutable 
definition. 

It  uses  science,  literature  and  the  fine  arts  as  part  of  the  means 
for  gaining  its  objects ;  but  its  direct  objects  are  not  the  cultivation 
or  promotion  of  science,  literature  or  the  fine  arts ;  and  some  of 
the  purposes  for  which  it  was  instituted  cannot  be  connected  with 
science,  literature  or  the  fine  arts.  The  report  states  that ''  The 
Working  Men's  Educational  Union  was  founded  in  the  year  1852 
having  for  its  object  the  support  of  the  efforts  variously  put  forth 
for  the  elevation  of  the  adult  operative  population,  as  it  regarded 
their  physical,  intellectual,  moral,  and  religious  condition."  The 
words  of  the  first  ''  fundamental "  law  are :  **  that  this  Society  be 
designated  the  Working  Men's  Educational  Union,  having  for  its 
object  the  elevation  of  the  working  classes,  as  it  regards  their 
physical,  intellectual,  moral,  and  religious  condition."  The  means 
are:  by  encouraging  popular  literary  and  scientific  lectures;  by 
preparing  suitable  diagrams,  and  other  aids  to  lecturers ;  and  by 
promoting  the  formation  of  popular  lending  libraries  and  mutual 
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instruction  classes.    There  is  a   provision  that  the  publications       Scott 
issued  or  recognised  by  the  Society  shall  be  free  from  the  party    overseers 
politics  of  the  day,  and  shall  be  scriptural  and  unsectarian  in  their    martin-in. 
character :  but  there  is  no  other  qualification  upon  the  expressed   thb-Fields. 
objects  and  purposes  of  the  Society. 

Now  it  is  clear  that  any  lectures  would  come  within  the  scope  of 
this  institution  which  may  fairly  be  considered  as  leading  to  the 
elevation  of  the  working  classes  as  regards  their  physical  condition, 
such  as  lectures  teaching  them  how  their  lodging,  clothing  and 
food  may  be  improved,  whereby  their  physical  condition  may  *be  [  *o^  ] 
elevated.  It  follows  that  the  funds  of  the  Society  may  be  properly 
applied  to  the  preparation  of  diagrams  explaining  how  cottages  may 
be  better  built,  ventilated  and  cleansed ;  how  the  garments  of  the 
labourer  may  be  better  made  and  mended ;  and  how  his  food  may 
be  more  economically  cooked,  or  rendered  more  nutritious.  Review- 
ing the  very  multifarious  subjects  discussed  by  the  lectures,  as 
stated  in  the  report,  the  physical  condition  of  the  working  classes 
does  not  appear  to  have  been  so  much  attended  to  as  might  have 
been  expected,  although  we  have  one  lecture  on  total  abstinence 
from  alcohol.  But,  to  promote  their  intellectual  improvement,  we 
find  many  discussions,  all  probably  salutary  and  elevating,  but 
several  of  them  seeming  to  have  no  connection  with  science,  litera- 
ture or  the  fine  arts :  e.g. :  "  Ought  we  to  ask  for  the  ballot  ?  " 
"  The  voluntary  principle  or  an  establishment — which  ?  "  Although 
diagrams  of  a  balloting  box,  of  a  cathedral,  and  a  dissenting  meeting 
house,  should  be  used  by  way  of  illustration,  surely  it  was  not 
meant  by  the  Legislature  to  exempt  from  rateability  to  the  main- 
tenance of  the  poor  the  houses  in  which  instruction  upon  such 
subjects  is  communicated  by  a  lecturer,  or  in  which  they  are 
discussed  after  the  manner  of  a  debating  club. 

We  should  have  placed  no  reliance  upon  such  a  discussion  in  a 
provincial  affiliated  society,  unrecognised  by  the  parent  Society  in 
London :  but  the  second  report  of  the  parent  Society  recognises 
and  approves  of  the  discussion  of  such  subjects  by  the  affiliated 
societies,  which  are  to  be  encouraged  by  "  suitable  diagrams  and 
other  aids  to  lecturers."  "  This  course,"  says  the  report,  "  is 
justified  upon  the  ground  that  political  subjects  will  be  discussed 
elsewhere,  generally  in  the  pot-house,  and  *that  it  must  be  desir-  [  *569  ] 
able  that  such  discussion  should  take  place  where  moderation  can 
be  enjoined,  angry  partizanship  abated,  and  information  afforded 
likely  to  direct  to  right  conclusions,  while,  at  the  same  time, 
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freedom  of  debate  is  secured,  and  opinion  allowed  unfettered 
expression." 

In  considering  these  cases,  the  Courts  have  said  that,  to  ascertain 
the  purposes  for  which  the  society  was  instituted,  they  would 
not  only  look  to  its  written  laws,  but  to  the  purposes  to  which  the 
funds  of  the  Society  have  been  practically  applied. 

We  do  not  yield  to  the  objection,  made  at  the  Bar,  that  Mr.  Scott 
had  a  beneficial  occupation  of  the  house,  as  the  case  finds  that  it 
was  used  for  the  purposes  and  objects  of  the  Society,  and  for  no 
other  purpose  whatever ;  nor  to  the  objection,  that  the  subscribers 
have  a  benefit  from  being  allowed  to  buy  diagrams  at  a  reduced 
price,  as  profit  was  not  the  legitimate  object  of  their  subscription, 
and  they  could  not  buy  diagrams  to  sell  again  without  being  guilty 
of  an  abuse ;  nor  to  the  objection,  much  relied  on  by  Mr.  Pwhley, 
that  some  religious  and  biblical  subjects  are  lectured  upon,  such  as 
**  Bible,  its  origin  and  mission,"  "  Heathen  World,  spread  of  the 
Gospel  in,"  "  Christ  and  Mohammed,"  "  Greek  Church,"  "  St. 
Peter's  chair,  or  the  popes  of  Rome ;  "  for  there  is  sacred  literature 
as  well  as  profane ;  and  all  these  subjects  may  be  treated  as  a  part 
of  sacred  literature  without  engaging  in  controversial  theology. 
But,  as,  both  by  the  laws  and  usages  of  the  Society,  some  of  the 
purposes  for  which  it  was  instituted  appear  clearly  to  us  to  be 
different  from  those  of  science,  literature  or  the  fine  arts,  we  must 
on  this  ground  decide  in  favour  of  the  respondents.  Had  the 
founders  of  the  ^Society  had  in  view  the  purposes  mentioned  in 
the  statute,  and  no  other  direct  purpose,  we  should  not  have 
thought  that  they  were  disentitled  because,  these  purposes  being 
served,  they  had  in  view,  consequently,  the  object  of  elevating  the 
condition  of  the  working  classes.  But  here  the  direct  and  immediate 
object  of  the  Society  was  "  the  elevation  of  the  working  classes." 
And  in  Reg.  v.  Jones  (1)  Lord  Dbnman,  and  Pattbson,  Williams 
and  WioHTMAN,  JJ.,  all  express  a  strong  opinion  that  a  society 
instituted  for  the  diffusion  of  religious  principles  and  sentiments, 
though  by  literary  means,  is  not  within  the  exemption.  So  in 
lieg.  V.  Pocock  (2)  it  was  expressly  held  that  a  society,  instituted 
for  the  purposes  of  education,  was  not  entitled  to  the  exemption, 
although  the  object  was  to  be  gained  by  scientific  and  literary 
means.  Williams,  J.  there  said :  '*  We  find  that  Algebra,  Trigo- 
nometry, Elocution  and  Poetry  are  to  be  taught :  these  certainly 
come  within  the  terms  science  and  literature ;  but  that  does  not 
(I)  70  B.  B.  600  (8  a  B.  719).  (2)  70  B.  B.  606  (8  Q.  B.  729). 
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show  that  the  Society  was  instituted  exclusively  for  those  purposes." 
In  the  present  case  there  is  a  part  of  the  objects  and  a  part  of  the 
means  to  be  employed  wholly  unconnected  with  science,  literature 
or  the  fine  arts. 

In  the  case  of  the  Linnean  Society  (i),  supposed,  at  the  Bar,  to  be 
in  favour  of  the  appellant,  the  Society  was  admitted  to  be  instituted 
exclusively  for  scientific  purposes ;  and  the  main  objection  urged  to 
the  exemption  was  that  the  subscriptions  were  not  voluntary. 
According  to  Reg.  v.  Cockburn(2),  and  various  other  authorities, 
this  Society,  however  meritorious  its  objects,  *is  not  entitled  to  the 
claim  which  it  has  set  up :  and  we  can  feel  no  regret  in  being 
obliged  to  arrive  at  this  conclusion;  for,  if  the  exemption  were 
allowed,  the  ratepayers  in  a  particular  locality  would  be  taxed  for 
the  support  of  an  institution  from  which  they  derive  no  local 
benefit.  Where  a  fund  such  as  the  poor's  rate  is  to  be  raised  by 
taxing  the  inhabitants  of  a  defined  district,  Parliament,  with  its 
omnipotence,  cannot  relieve  some  of  those  inhabitants  from  payment 
without  increasing  the  burthen  of  the  others. 

Judgment  for  respondents. 
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IN   THE   EXCHEQUER  CHAMBER. 


(In  Errob  from  thb  Queen's  Bench.) 
GKEGOEY  V.   COTTERELL. 

(5  El.  &  Bl.  571—588;  S.  C.  25  L.  J.  Q.  B.  33  ;  2  Jur.  N.  S.  16  ;  4  W.  R.  48 ; 

26L.  T.  0.  S.  125.) 

The  bailiff,  to  whom  the  sheriff  had  given  his  warrant  to  execute  a.fi./a,, 
sent  a  bailiff's  assistant  to  execute  it  in  the  bailiff's  absence,  which  was 
done: 

Held,  in  the  Exchequer  Chamber  on  a  bill  of  exceptions,  that  a  ruling 
of  the  Judge  at  the  trial  that  the  sheriff  was  answerable  for  this  act,  as 
being  done  by  colour  of  the  warrant,  was  correct 

The  judgment  debtor  paid  the  amount  at  the  office  of  the  bailiff,  who 
held  the  warrant,  in  the  absence  of  the  bailiff,  to  an  assistant  of  the  bailiff, 
authorized  by  the  bailiff  to  receive  the  money.  This  assistant  did  not  pay 
it  oyer  to  the  bailiff ;  and  the  sheriff  never  in  fact  received  the  money : 

Held,  in  the  Exchequer  Chamber,  on  a  bill  of  exceptions,  that  a  ruling 
of  the  Judge  at  the  trial  that  a  payment  under  such  circumstances  was 
good  as  against  the  sheriff,  and  satisfied  the  writ,  was  correct. 

This  was  a  proceeding  on  a  suggestion  of  error  by  the  defendants, 
Cotterell  and  Swift,  who  had  severed  in  pleading  from  the  other 


(1)  Churchwardens  of  St,   Anne  v. 
Linnean  Society,  97  E.  E.  764  (3  El.  & 
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(2)  83  E.  E.  560  (16  Q.  B.  480). 
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Gbkgoby     defendant,  Slowman.    *    *     The  declaration  was  in  trespass  for,  on 
CoTTERBLL.    divei'S  days  and  times,  breaking  and  entering  plaintiff's  house  and 
[  672  ]       seizing  his  goods,  laid  with  a  continuando. 

Pleas  by  Cotterell  and  Swift.  1.  Not  guilty.  Conclusion  to  the 
country.  Issue  thereon.  2.  A  writ  of  fi.  fa.  out  of  the  Queen's 
Bench  at  the  suit  of  one  Baker,  against  the  now  plaintiff,  directed 
to  the  defendants,  Cotterell  and  Swift,  as  Sheriff  of  Middlesex,  and 
a  justification  under  it.  Verification.  New  assignment  to  this  plea  : 
that,  after  defendants,  Cotterell  and  Swift,  as  sheriff,  entered  and 
seized  as  in  the  plea  mentioned,  plaintiff  paid  these  defendants  as 
sheriff,  and  they,  as  sheriff,  accepted  the  amount  in  the  writ  of 
fi.fa.,  whereby  the  writ  was  satisfied.  Averment:  "  that  plaintiff 
brought  and  commenced  his  action  and  declared  therein  as  afore- 
said, not  for  the  trespasses  in  the  said  second  plea  of  the  defendants, 
Cotterell  and  Swift,  mentioned  and  therein  attempted  to  be  justified, 
but  for  that  the  defendants,  after  the  said  last  mentioned  sum  of 
money  was  so  paid,  accepted  and  received  as  aforesaid,  and  after  the 
said  writ  was  so  discharged  as  aforesaid,"  broke  and  entered  plaintiff's 
house  and  seized  his  goods. 

Pleas  to  new  assignment  by  Cotterell  and  Swift.  1.  Not  guilty. 
Conclusion  to  the  country.  Issue  thereon.  2.  A  traverse  of  the 
averment  that  plaintiff  paid  to  these  defendants  as  sheriff,  and 
defendants  accepted,  the  money.  Conclusion  to  the  country^  Issue 
thereon.  The  pleadings  by  Slowman  will  be  found  stated  in  the 
report  of  Gregory  v.  Slowman  (i). 
[  673  ]  The  record  then  contained  an  entry  of  the  trial  before  Lord 

Campbell,  Ch.  J.  at  the  Middlesex  sittings  after  Trinity  Term,  1852, 
a  verdict  for  the  plaintiff  on  all  the  issues,  and  an  entry  of  the 
assessment  of  damages  in  the  following  terms.  ''  And  the  jurors 
aforesaid  assess  damages  of  the  plaintiff  on  occasion  of  the  pre- 
mises "  at  4002.  Then  followed  entries  of  a  nolle  prosequi  against 
Slowman;  final  judgment  against  Cotterell  and  Swift;  and  a 
suggestion  of  error  by  them.  The  record  also  set  out  a  bill  of 
exceptions  tendered  at  the  trial  by  the  counsel  for  Cotterell  and 
Swift. 

The  bill  of  exceptions,  owing  to  some  difficulty  between  counsel 
in  agreeing  as  to  the  precise  statements  to  be  inserted  in  it,  had 
been  framed  by  copying  out  a  transcript  of  the  short  hand  writer's 
notes  of  the  trial,  to  which  Lord  Campbell,  Ch.  J.,  having  satisfied 
himself  that  it  contained  a  true  statement  of  what  passed,  had 
(1)  93  E.  R.  176  (1  EL  &  BL  360). 
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affixed  bis  seal.  The  peculiar  form  of  the  bill  thus  framed  renders  asEooBy 
it  necessary  to  give  the  efifect  of  the  statement  of  the  evidence,  cottebell. 
without  giving  any  part  of  it  as  set  out  in  the  bill  of  exceptions.  It 
appeared  by  the  evidence  that,  whilst  Cotterell  and  Swift  were  Sheriff 
of  Middlesex,  Afi.fa.  at  the  suit  of  Baker  against  Gregory,  dated 
80th  January,  1862,  and  indorsed  to  levy  2572.  11«.,  was  lodged 
with  the  sub-sheriff,  who  on  the  same  day  gave  a  warrant  to  Emanuel 
Jones,  a  bound  bailiff  of  the  sheriff.  Jones,  being  sick  in  bed,  gave 
this  warrant  to  Edward  Lewis,  who  acted  as  his  head  clerk  and 
assistant.  Lewis  entered  plaintiff's  house  on  14th  February,  1852, 
took  possession  of  his  goods,  and  left  a  man,  named  Edward  Bourne 
Bently,  in  possession,  in  a  manner  which  would  have  been  perfectly 
regular  if  Lewis  had  himself  been  the  officer,  or  the  officer  had  been 
present.  Evidence  *was  given  that  every  sheriff's  officer  in  Middle-  [  *o7i  ] 
sex  has  a  well  known  office,  and  that  the  office  of  Jones  was  in  10, 
Bed  Lion  Passage.  Plaintiff's  solicitor  went,  on  17th  February,  to 
Jones's  office,  at  10,  Bed  Lion  Passage,  and  in  that  office  saw  Lewis, 
who  produced  and  examined  the  bailiff's  books,  and  calculated  the 
amount  of  the  poundage  and  fees.  The  solicitor  paid  the  amount 
to  Lewis,  and  received  from  him  an  authority,  directed  to  the  man 
in  possession,  to  go  out,  which  was  obeyed.  On  the  same  day  the 
solicitor  of  Baker,  the  judgment  creditor,  received  a  notice  in  these 
terms :  "  Sib, — Baker  v.  Gregory.  A  levy  has  been  made  herein. 
Further  orders  will  oblige.  E.  Jones.  P.S.  The  money  is  ready 
to  be  paid  at  10,  Bed  Lion  Passage."  This  had  been  signed  in 
Jones's  name  by  Lewis.  Baker's  solicitor  went  to  the  office;  he 
found,  when  he  arrived,  that  Jones  was  just  dead,  and  the  money 
was  not  forthcoming.  The  sheriff,  being  ruled  by  Baker  to  return  the 
writ,  issued  another  warrant  to  the  defendant  Slowman,  who,  under 
it,  on  28rd  February,  entered  the  plaintiff's  house  and  took  posses- 
sion of  his  goods.  Evidence  was  given  by  Baker's  solicitor,  by 
Gregory's  solicitor,  by  their  managing  clerks,  and  by  Edward  Lewis, 
who  were  witnesses  called  by  the  plaintiff,  that  in  Middlesex  the 
practice  always  is  to  pay  the  amount  of  a  levy  at  the  office  of 
the  bailiff,  who  has  the  warrant,  and  that  such  payments  in  practice 
are  made  indifferently,  either  to  the  bailiff  himself  or  his  assistants 
authorized  by  him  to  act  as  his  clerks  there,  in  the  mode  in  which 
Gregory's  solicitor  made  the  payment  here.  Lewis  deposed  positively 
that  he  had,  not  only  general  authority  from  Jones  to  act  as  his 
head  assistant,  but  that,  in  making  the  levy  in  this  case,  he  acted 
by  Jones's  express  instructions,  and  that  when  he  received  the  money 


632  1865.    EX.  CH.     5  EL.  &  BL.  574—576.  [e,r. 

Gregory      he  *took  it  to  Jones,  who,  though  dying,  was  not  insensible ;  and 
CoTTKRELL.    *^**  ^®  P*^^  ^^  ^^^  Jonos's  hattds.     The  counsel  for  the  sheriff 

[  *i>75  ]  called  witnesses  who  showed  that  it  was  very  unlikely  that  Lewis 
could  have  paid  the  money  to  Jones ;  but  they  called  no  evidence  to 
disprove  what  was  alleged  to  be  the  practice  as  to  payment  to  the 
sheriff's  officers. 

Lord  Campbell,  Ch.  J.  asked  the  jury,  firsts  to  say  Whether  they 
were  satisfied  that  Lewis  had  paid  the  money  to  Jones  whilst  yet 
alive.  On  this  point  the  jury  could  not  agree.  He  then  asked, 
Whether  they  thought  Jones  the  bailiff  authorized  Lewis  to  execute 
the  writ  ?  The  jury  found  that  he  did.  Then :  Whether  Jones 
authorized  Lewis  to  act  for  him  at  his  office,  and  receive  the  money 
in  the  way  in  which  he  received  it  from  Gregory's  solicitor  ?  The 
jury  found  that  he  did.  Lord  Campbell,  Ch.  J.  then  told  the  jury 
that,  if  they  so  believed,  they  might  find  all  the  issues  for  the 
plaintiff. 

Amongst  the  issues  taken  on  Slowman's  pleas  was  one  on  a  plea 
**  That  Emanuel  Jones  did  not  under  the  sheriff's  warrant  seize  the 
plaintiff's  goods :  "  and  this  issue  his  Lordship  specifically  men- 
tioned as  one  which  the  jury  might  find  for  the  plaintiff;  and  he 
directed  them,  if  they  did  so,  to  assess  the  damages.  Whilst  they 
were  deliberating,  the  sheriff's  counsel  tendered  exceptions,  which 
were  formally  entered  at  the  end  of  the  copy  of  the  transcript  of  the 
short  hand  writer's  notes  as  follows.  '*  And  thereupon  the  counsel 
learned  in  the  law  for  the  said  sheriff  did  then  and  there  except  to 
the  said  charge  and  direction  of  the  said  Lord  Chief  Justice,  and  did 
insist  that  there  was  no  evidence  of  a  seizure  by  the  sheriff  of  the 
said  goods  of  the  plaintiff  under  the  said  warrant  granted  by  the 
sheriff  to  the  said  Emanuel  Jones,  and  that  there  was  no  evidence 

[  •676  ]  of  two  seizures  of  the  *plaintiff 's  goods,  or  of  two  trespasses  by  the 
sheriff,  and  that  the  said  Lord  Chief  Justice  ought  to  have  charged 
and  directed  the  jury  that  the  execution  of  the  said  warrant  by  the 
said  Edward  Lewis,  when  Emanuel  Jones,  the  bailiff  to  whom  the 
same  was  directed,  was  not  present  or  assisting  in  its  execution,  was 
not  an  execution  of  the  said  warrant  by  the  said  Emanuel  Jones,  or 
an  execution  of  the  writ  by  the  sheriff,  and  that  Emanuel  Jones 
had  no  power  to  authorize  Edward  Lewis  to  execute  the  warrant  in 
his  (Jones's)  absence,  so  as  to  bind  the  sheriff. 

'*  And  the  said  counsel  for  the  said  sheriff  further  excepted  to  the 
charge  of  the  said  Lord  Chief  Justice,  and  insisted  that  the  payment 
of  the  said  debt  and  costs  to  the  said  Edward  Lewis  was  not,  under 
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the  circumstances,  a  payment  to  the  sheriflF :  that  the  said  Emanuel  grboory 
Jones  had  no  right  to  authorize  the  said  Edward  Lewis  to  receive  cottebkll. 
the  money,  so  as  to  bind  the  sheriff  by  such  receipt ;  and  that  the 
practice  at  the  offices  of  the  sheriff's  officers  and  of  the  officers' 
clerks  ought  not  to  have  been  admitted  in  evidence ;  and  that  the 
Lord  Chief  Justice  ought  to  have  ruled  and  directed  the  said  jury 
to  disregard  it;  and  that  the  said  Emanuel  Jones  had  no  right  to 
authorize  the  said  Edward  Lewis  to  receive  the  money  so  as  to  bind 
the  sheriff ;  and  that  a  payment  of  the  debt  and  costs  to  the  said 
Edward  Lewis  only  was  not  a  payment  to  the  sheriff;  and  that 
there  was  no  evidence  to  make  the  sheriff  liable  for  the  acts  of  the 
said  Edward  Lewis. 

''  And  the  said  counsel  for  the  said  sheriff  further  excepted  to  the 
charge  of  the  learned  Lobd  Chief  Justice,  and  insisted  that,  as  there 
was  no  evidence  that  the  said  Edward  Bourne  Bently  had  been  put 
in  possession  *by  the  authority  of  the  sheriff,  inasmuch  as  Edward  [  *5n  ] 
Lewis  had  no  power  to  execute  the  warrant,  the  conversation  between 
the  said  Edward  Bourne  Bently  and  the  plaintiff  and  his  attorney 
ought  not  to  have  been  admitted  as  evidence  against  the  sheriff,  and 
that  the  learned  Lord  Chief  Justice  ought  to  have  told  the  jury  to 
disregard  such  evidence. 

''  And  the  said  counsel  for  the  said  defendants  then  and  there 
prayed  the  said  Lord  Chief  Justice  to  charge  and  direct  the  said 
jury  accordingly;  but  so  to  do  the  said  Lord  Chief  Justice  refused 
and  declined,  and  left  the  said  issues  to  the  jury  with  the  direction 
aforesaid.    Whereupon  "  &c. 

Bramwell  now  argued  for  the  sheriff  in  support  of  the  assign- 
ment of  error  (1): 

On  this  record  it  must  be  taken  as  not  proved  that  Lewis  in  fact 
paid  the  money  over  to  Jones.  The  first  point  raised  by  the 
exceptions  is  as  to  the  first  entry  by  Lewis,  who  was  not  the  sheriff's 
officer,  in  the  absence  of  Jones,  who  was.  It  is  clear  that  the 
sheriff  ought  not  to  be  found  guilty  of  two  trespasses,  which,  on 
the  direction  excepted  to,  he  has  been ;  but  the  more  important 
misdirection  was  that  by  which  the  jury  were  told  that  the  execu- 
tion of  the  warrant  by  Lewis  in  Jones's  absence  bound  the  sheriff. 
The  sheriff's  officer  is  the  sheriff's  deputy,  but  has  no  power  himself 
to  make  a  deputy.     *     *     The  bailiff  is  but  the  agent  of  the  sheriff       [  B78  ] 

(1)  Before  Jervia,  Ch.  J.,  Pollock,  C.  B.,  Parke,  Alderson  and  Piatt,  BB., 
and  Williams,  Crowder  and  Willes,  JJ. 
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qregoby     appointed  for  one  special  occasion ;  [and,   being  a  delegate,  he 

CoTTKBELL.    cannot  appoint  a  deputy :  Houiinv.  Barrow;  (l)].     There  are  very 

many  authorities  which  show  that  the  execution  of  a  writ  in  the 

absence  of  the  bailiff  is  void :    Boyd  v.  Durand  (2),   Blotch  v. 

Archer  (3). 

(Crowdbr,  J. :  I  am  aware  of  many  cases  in  which  arrests  under 
a  ca.  80.  have  been  held  irregular,  and  the  prisoner  discharged  on 
such  a  ground.  But  I  do  not  recollect  any  such  decision  in  the 
case  of  dkfi.fa. :  and,  as  there  may  be  a  distinction  where  the  liberty 
of  the  subject  is  concerned,  it  may  be  important  for  you  to  refer  us 
to  such  an  authority.) 

The  under  sheriff  has  not  succeeded  in  finding  such  a  decision ; 
and  it  may  perhaps  be  assumed  that  there  has  not  been  one.  But, 
on  principle,  the  act  done  by  the  unauthorized  deputy  of  the  bailiff 
is  void,  for  Delegatus  non  potest  delegare.  And  on  principle  no  man 
can  be  answerable  for  the  acts  of  his  agent  except  in  so  far  as  they 
[  *579  J  are  within  the  scope  of  the  authority.  Now  when  *  Jones  sent 
Lewis  to  the  plaintiff's  house  he  acted  beyond  the  authority  given 
him  by  the  sheriff.  Then  on  the  second  exception  also  there  should 
be  a  venire  de  novo.  Had  the  payment  been  to  Jones  himself  it 
would  have  been  good  enough;  and  probably  if  Lewis  had  paid 
the  money  to  Jones  it  would  have  been  good.  *  ♦  It  may  be 
said  that  the  payment  was  good  as  against  Jones,  who,  as  it  is 
found,  authorized  the  payment  to  Lewis.  That  may  be ;  but  the 
question  is  whether  it  is  good  as  against  the  sheriff.  Then  as  to 
the  exception  to  the  evidence.  It  is  true  that  the  reception  of  the 
evidence  is  not  made  a  ground  of  exception  till  after  it  is  received ; 
but  when  the  objection  was  made  the  Lord  Chief  Justice  ought  to 
have  told  the  jury  to  disregard  it. 

(WiLLEs,  J. :  There  is  a  well  known  form  for  such  an  exception, 
namely  that  the  Judge  "  ought  not  to  tell  the  jury  to  regard  "  the 
evidence  objected  to.  The  exception  here  is  for  non-direction  not 
for  misdirection  ;  and  that  will  not  do :  M' Alpine  v.  Mangnall  (4), 
Andei'son  v.  Fitzgerald  (p).) 

Blackburn,  in  support  of  the  judgment  below : 
There  is  a  mistake  in  saying  that  the  direction  of  the  Lord  Chief 

(1)  3  R.  R.  136  (6  T.  R.  122).  (4)  3  0.  B.  496. 

(2)  2  Taunt.  161.  (5)  94  R.  R.  202  (4  H.  L.  C.  484). 

(3)  1  Cowp.  63. 
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Justice  was  that  the  sheriff  was  guilty  of  two  trespasses.  *  *  gregoby 
Then,  assuming  *that  the  liability  of  the  sheriff  for  the  first  seizure  cottsbell. 
is  in  issue  on  this  record,  the  direction  was  right.  The  sheriff's  [  58o  ] 
counsel  rely  on  the  maxim  Delegatus  non  potest  delegare ;  and  on  [  •^81  ] 
the  legal  principle  that  a  person  cannot  be  answerable  for  the  act 
of  another,  except  in  so  far  as  he  has  authorized  the  act.  Both,  as 
general  principles,  are  good  law  ;  but  the  case  of  the  sheriff  is  an 
exception  from  both.  He  is  an  officer  bound  by  law  to  execute 
writs,  and  for  that  purpose  entrusted  with  very  great  discretionary 
powers;  on  general  principles  he  could  not  delegate  these  dis- 
cretionary powers.  But,  as  it  is  physically  impossible  that  the 
sheriff  can  be  personally  present  at  the  execution  of  all  writs, 
requiring  possibly  to  be  executed  at  one  time  in  many  different 
places  in  his  bailiwick,  the  law  permits  him  to  appoint  by  warrant 
a  bailiff  to  whom  he  transfers  all  his  powers.  *  *  Then, 
inasmuch  as  the  law  has,  in  favour  of  the  sheriff,  permitted  him 
to  delegate  his  discretionary  powers  to  the  bailiff,  it,  in  favour  of 
the  subject,  very  reasonably  requires  that  the  sheriff  shall  be 
responsible  for  the  bailiff  as  for  himself ;  not  merely  for  all  that 
the  bailiff  is  authorized  by  the  warrant  to  do,  but  for  all  that  he 
does  by  colour  of  the  warrant  though  unauthorized.  This  is  fully 
explained  in  Woods  v.  Finnis  (1),  where  the  authorities  are  referred 
to.  *  *  Here,  under  the  Ji.  fa.,  the  duty  of  the  sheriff  is  to  make 
the  money  ;  and  every  step  taken  towards  doing  that  by  the  bailiff 
is  done  by  the  sheriff.  *  *  As  to  the  payment,  the  same  reason.  [  582  ] 
ing  applies.  The  very  object  of  the  writ  of  Ji.  fa.  and  warrant  was 
that  Jones  might  receive  the  money :  Rex  v.  Bird  (2) :  and  it  seems 
admitted  that,  as  Jones  authorized  Lewis  to  receive  the  money,  the 
receipt  was  a  receipt  by  Jones  for  every  purpose  as  against  him. 
Now,  even  if  this  were  not  the  case  of  a  sheriff,  but  of  an  ordinary 
person,  such  payment  is  good.  If  a  creditor  desire  payment  to  be 
made  to  his  bankers,  the  debtor  is  discharged  by  paying  the  money 
to  the  clerk  behind  the  ^counter ;  he  is  not  bound  to  pay  it  into  [  *583  ] 
the  hands  of  one  of  the  firm.  If  an  attorney  is  authorized  to 
receive  the  money,  tender,  and  a  fortiori  payment,  at  his  office  to 
his  managing  clerk  is  good  against  the  client :  Wibnott  v.  Smith  (s). 
The  evidence  of  practice  here  puts  Lewis  at  the  bailiff's  office  in  the 
very  position  of  the  banker's  or  attorney's  clerk  at  their  employer's 
office.     *     *    However,  it  is  clear  that  the  objection,  if  any,  is  not 

(1)  86  R.  E.  691  (7  Ex.  863).  (3)  Moo.  &  Mai.  238. 

(2)  2  Show.  87. 
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Grkqoby     raised  by  the  exception,  which  merely  says  that  the  Lord  Chief 
CoTTEBELL.    Justice  did  not  direct  the  jury  to  disregard  the  evidence  already 
received.    He  was  not  bound  to  give  the  jury  every  direction  which, 
if  given,  would  be  good. 

BramweU  was  heard  in  reply. 

Cur.  adv.  vtdt. 

At  the  next  sitting  of  the  Court  (l)  Blackburn  stated  that  Lord 
Campbell,  Ch.  J.  had  made  an  order,  not  yet  drawn  up  or  acted 
upon,  to  amend  the  postea  by  confining  the  assessment  to  damages 
for  the  premises  within  new  assigned. 

[  684  ]       Jbrvis,  Ch.  J. : 

The  Court  will  delay  giving  judgment  till  our  next  sitting,  that 
the  amendment  may  be  made,  unless  the  sheriff's  counsel  consent 
to  consider  it  as  made,  in  which  case  we  are  now  prepared  to  deliver 
judgment. 

BramweU  gave  the  required  consent. 

Jbrvis,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

We  are  confined  here  simply  to  the  objections  presented  upon 
the  record :  and,  whatever  may  be  the  nature  of  the  finding  upon 
the  damages,  the  case  is  not  before  us  upon  that  point. 
[  585  ]  Originally  there  were  three  principal  points  presented  for  the 

consideration  of  the  Court ;  one  of  them  has  now  been  withdrawn 
by  the  amendment  that  has  been  made  upon  the  record.  The 
two  principal  points  remaining  are  these :  First,  Are  the  sheriffs 
responsible,  as  trespassers,  for  the  seizure  and  levy  made  by  Lewis, 
the  follower  of  Jones,  in  the  absence  of  Jones  ?  And,  if  so,  then 
the  second  question  arises,  Was  the  payment  made  by  Gregory  at 
the  office  of  Jones,  but  in  the  absence  of  Jones,  a  payment  which 
satisfied  the  writ  otji.fa.,  so  as  to  take  from  the  sheriffs  the  right 
of  issuing  a  subsequent  warrant  to  seize  the  goods,  and  justifying  it 
under  that  writ  ?  Upon  both  of  those  points  the  Court  is  of  opinion 
that  the  judgment  of  the  Court  below  was  correct :  that  the  sheriffs 
are  responsible  for  the  levy  and  execution  taken  by  Lewis  ;  and  that 
the  sheriffs  are  bound  by  the  payment  made  at  the  office  of  Jones, 
in  the  absence  of  Jones,  in  satisfaction  of  that  first  execution. 
The  principle  which  governs  this  case,  I  think,  will  be  found  to 
(1)  November  15.    Before  the  same  Judges. 
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be  hinted  at,  if  not  fully  developed,  in  Pairot  v.  Mumjord  (i),  in  Gbkoort 
which  it  is  said  that  the  reason  of  the  extended  liability  of  the  gotterell. 
sheriff  beyond  that  of  an  ordinary  person,  for  the  acts  of  those  to 
whom  he  delegates  authority,  is,  that  he  is  supposed  to  be  executing 
his  duty  in  person,  as  he  is  bound  in  the  first  instance  to  do.  The 
impossibility  of  so  doing  authorizes  him  to  delegate  that  authority 
to  another ;  and  he  puts  that  party  in  his  place  :  and  for  whatever 
that  party  does,  not  only  when  done  viiiMe  mandate  but  colore 
mandate  the  sheriff  is  responsible.  Indeed  *that  has  been  carried  [  *586  ] 
so  far,  that  in  the  case  cited  by  Mr.  Blackburn  in  the  course  of  the 
argument,  Smart  v.  Hutton  (2),  where  the  sheriff  under  hji.fa.  issued 
his  warrant  to  the  officer,  and  the  officer  arrested  the  body  of  the 
debtor  instead  of  levying  on  the  goods,  the  sheriff  was  held  to  be 
liable  for  the  matter.  Clearly  that  was  not  by  virtue  of  the  mandate ; 
it  can  scarcely  be  said  to  be  by  colour  of  the  mandate ;  it  was  a 
positive  wrong  :  but  it  originated  in  the  act  of  the  sheriff,  who  put 
in  motion  the  subordinate  officer  for  the  execution  of  a  process,  the 
execution  of  which  the  law  casts  on  him.  I  apprehend,  therefore, 
that  the  principle  laid  down  by  Mr.  Blackburn  is  correct,  that  the 
sheriff  has  a  power  of  delegating  his  authority  to  another,  and  that, 
having  conferred  that  authority  upon  another  party,  he  is  respon- 
sible for  every  thing  that  that  party  does ;  and,  if  that  party,  by 
colour  of  the  authority,  commits  a  wrong,  that,  for  that  wrong,  the 
sheriff  is  liable.  Mr.  Brarmvell  cited  a  number  of  cases  to  show 
what,  I  apprehend,  is  clear  practice  and  well  established,  that,  on 
an  application  made  to  the  Court  to  set  aside  the  execution  of  a 
ca.  8a.  executed  in  the  absence  of  the  bailiff,  the  Court  will  do  so. 
The  law  requires  the  officer  entrusted  with  the  sheriff's  authority 
to  be  present  either  actually  or  constructively,  for  the  protection  of 
the  subject,  because  it  is  tender  of  the  liberties  and  interests  of  the 
subject,  and  therefore  requires  the  presence  of  the  responsible 
officer  to  control  the  execution  of  the  writ :  but  it  does  not  follow 
that,  because  the  Court  will  set  aside  the  execution  in  the  absence 
of  the  officer,  therefore  the  sheriff  is  not  responsible  *for  the  wrongful  [  *6%7  ] 
act  of  the  officer.  On  the  contrary,  the  same  principle,  that  for  the 
protection  of  the  subject,  requires  the  attendance  of  the  responsible 
officer  to  see  that  the  writ  may  be  properly  executed,  requires  that, 
if  wrong  has  been  done  by  the  non-attendance  of  the  officers  who 
were  originally  set  in  motion  by  the  sheriff,  for  that  wrong  the  sheriff 
shall  be  liable.  Mr.  BramweU,  in  all  his  researches,  assisted  as  we 
(1)  2  Esp.  N.  P.  a  585.  (2)  8  Ad.  &  El.  568,  n. 
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Gregory  know  by  those  who  have  the  greatest  means  and  interest  in  pro- 
CoTTBRELL.  ducing  authoritios  to  this  Court  in  favour  of  the  proposition  that 
could  be  produced,  the  Sheriff  of  Middlesex,  has  brought  forward 
no  case  that  has  established  that  for  an  act  of  this  sort  the  sheriff  is 
not  liable;  and,  upon  principle,  as  he  sets  in  action  the  party  who 
commits  the  wrong,  he  ought  to  be,  and  is,  legally  responsible  for 
the  injury  done.  Now,  if  he  be  liable  for  the  entry  by  Lewis  acting 
by  the  order  of  Jones,  who  was  put  in  motion  by  the  sheriff,  then 
comes  the  question  whether  the  execution  was  satisfied  by  the  pay- 
ment of  Gregory  to  Lewis.  Mr.  BramweU  admits  that,  as  between 
Gregory  and  Jones,  it  cannot  be  denied  that  the  money  was  paid. 
That  seems  to  me  to  settle  the  question.  If  the  sheriff  is  liable  for 
the  act  of  the  ofiScer,  in  employing  another  person  to  discharge  his 
duty  in  his  absence,  then,  inasmuch  as  the  execution  debtor  is 
entitled  to  relieve  himself  by  payment  to  the  officer  who  has 
authority  to  seize  his  goods,  the  same  reasoning  that  establishes  the 
liability  of  the  sheriff  for  the  act  of  his  officer  shows  that  payment 
good  as  against  the  officer  is  good  as  against  the  sheriff.  It  is  per- 
fectly true  that  the  execution  debtor  may,  if  he  pleases,  make  the 
matter  perfectly  safe  by  going  to  the  office  of  the  sheriff  and  paying 
L  *^88  ]  the  debt  there ;  and  it  is  equally  true  *that  he  is  not  bound  to 
do  so,  but  may  pay  to  the  seizing  officer  the  amount  of  the  levy, 
and  so  discharge  the  execution.  I  apprehend  therefore,  upon  the 
evidence  of  the  practice  and  the  course  of  business,  the  payment 
was  properly  made  at  the  office  of  Jones  ;  therefore  the  execution 
was  satisfied ;  and  the  sheriff  was  not  justified  in  issuing  a  second 
warrant. 

The  third  point  was  as  to  the  form  of  the  pleading  and  the  mode 
of  assessing  the  damages.  As  the  amendment  made  puts  an  end  to 
that  objection,  it  is  unnecessary  to  express  any  opinion  upon  it.  I 
confess  my  opinion  is  that  there  was  nothing  in  it.  Two  other 
objections  have  been  presented  to  the  consideration  of  the  Court, 
and  passed  over  without  much  serious  argument.  One  is,  that 
the  evidence  of  the  practice  was  not  admissible.  I  apprehend  the 
uniform  practice  to  allow  money  to  be  paid  at  the  office  of  the  bailiff 
was  good  evidence  against  the  sheriff,  who  must  be  governed  by  the 
practice  which  uniformly  prevails.  But  it  is  a  conclusive  answer 
to  the  objections  as  to  the  evidence,  that  the  form  in  which  the 
exception  is  made  has  been  held  to  be  a  defective  form,  because  you 
cannot  take  an  exception  to  a  Judge's  charge  for  not  doing  what  he 
ought  to  have  done,  but  must  object  to  some  positive  direction. 
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For  these  reasons  I  think  that  the  judgment  of  the  Court  below     Gbeoory 
should  be  affirmed.  Cottebbll. 

The  other  Judges  concurred. 

Judgment  affirmed. 


SMITH  V.  SIEVEKING.  i^- 

(5  El.  &  BL  589—691 ;  S.  C.  1  Jur.  N.  8.  1135.) 

[A  note  of  this  case  will  be  found  in  99  B.  B.  847,  with  the  report  in  the 
Court  below.] 


IN   THE  QUEEN'S  BENCH. 


GKAHAM   V.   GLOVER.  i856. 

(5  El.  &  BL  591—594 ;  8.  C.  25  L.  J.  Q.  B.  10 ;  2  Jur.  N.  8.  160  ;  4  W.  B.  25  ;        ^'^l^*' 

26  L.  T.  0.  8.  73.)  [  691  ] 

By  order  of  Nisi  Prius,  it  was  ordered,  by  consent,  that  a  verdict  should 
be  taken  for  the  plaintiff,  subject  to  a  special  case  to  be  stated  by  the 
parties,  and,  if  they  disagreed  as  to  any  facts,  the  case  as  to  such  facts  to 
be  settled  by  C. :  the  order  to  be  made  a  rule  of  Court. 

The  parties  differing  as  to  facts,  defendant  required  the  presence,  before 
C,  of  a  witness  said  to  be  material,  who  was  in  prison  in  execution 
for  debt: 

This  Court  granted  a  hcibeas  corpus  for  the  attendance  of  the  witness 
before  C,  considering  C.  to  be  an  arbitrator  within  stat.  3  &  4  Will.  IV. 
c.  42,  s.  40  (1). 

This  case  came  on  for  trial  at  the  London  sittings  after  Michaelmas 
Term,  1854,  before  Lord  Campbell,  Ch.  J.  By  order  of  Nisi  Prius 
and  by  consent,  it  was  ordered  **  that  the  jury  find  a  verdict  for  the 
plaintiffs,  damages  in  the  declaration,  and  costs  40s.,  subject  to  a 
special  case  to  be  stated  :  if  any  facts  not  agreed,  to  be  settled  by 
Mr.  Serjeant  Channell.  The  Court  to  draw  inference  from  facts. 
Either  party  to  appeal.  And  *lastly,  it  is  ordered  that  the  said  [  *692  ] 
Court  of  our  lady  the  Queen,  before  the  Queen  herself,  may  be 
prayed  that  this  order  be  made  a  rule  of  the  same  Court.''  The 
parties  not  agreeing  as  to  the  facts,  the  learned  Serjeant  was  called 
upon  to  settle  them,  and  appointed  a  time  and  place  for  proceeding 
with  the  examination  of  witnesses.  It  was  now  shown  on  affidavit 
that  Henry  Evans,  a  prisoner  for  debt  in  custody  of  the  governor  of 
the  Debtors*  Prison  for  London  and  Middlesex,  was  a  material 
witness  on  behalf  of  the  defendants,  who  could  not  settle  their  case 

(1)  Bepealed,   52   &  53  Yict.  c.  49  (Arbitration  Act,    1889),   s.   26.      8ee 
now  H.  18  (2)  of  that  Act, 
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Graham      without  his  evidence  ;  and  that  Evans  was  ready  to  attend  if  this 

Gloyeb.      Court  should  so  direct.     An  application  for.a  habeas  corpus,  to  bring 

him  up,  had  been  made  before  Erle,  J.,  who  directed  an  application 

to  be  made  to  the  full  Court.    On  affidavit  of  these  facts,  in  this 

Term  (1), 


Manisty,   on   behalf  of  the   defendants,  moved  for  a  habeas 

Cur,  adv,  wU. 


corpus.    *     *     * 


[  593  ]        Lord  Camprell,  Ch.  J.  now  delivered  judgment  : 

We  think  this  writ  ought  to  go.  No  doubt,  if  my  brother  Channell 
is  an  arbitrator  within  stat.  8  &  4  Will.  lY.  c.  42,  the  witness  may 
be  compelled  to  attend,  under  sect.  40  (2),  and,  in  case  of  non- 
attendance,  is  liable  to  penalties  for  contempt  of  Court.  This 
witness,  being  in  prison,  cannot  attend  except  in  obedience  to  a 
[  •594  ]  writ  of  habeas  corpus :  and  there  can  be  no  doubt  of  our  *power  to 
carry  out  the  intention  of  the  Legislature,  in  such  a  case,  by  the 
writ.  The  only  question,  therefore,  is  whether  my  brother  Channell 
is  within  the  Act.  We  think  he  is.  He  is  appointed  by  the  Court 
to  settle  facts  in  dispute  between  parties  ;  not  indeed  to  give  a  final 
judgment,  that  being  reserved  to  this  Court ;  but  to  decide  as  to 
facts  on  evidence  to  be  brought  before  him.  There  may  be  an 
arbitrator,  though  he  has  no  power  to  give  final  judgment.  We, 
therefore,  think  that  here  my  brother  Channell  is  an  arbitrator 
within  the  meaning  of  the  Act. 

He  has  intimated,  as  I  should  always  have  expected  from  him, 
that,  if  necessary,  he  will  go  to  the  prison  for  the  purpose  of  examining 
the  witness.     But  I  believe  that  this  would  not  save  any  expense. 

"  Ordered  :  That  a  writ  of  habeas  corpus  issue  herein,  directed  to 
the  governor  of  the  Debtors'  Prison  for  London  and  Middlesex, 
commanding  him  to  have  the  body  of  Henry  Evans,  a  prisoner  in 
his  custody,  before  Mr.  Serjeant  Channell,  the  referee  to  settle  the 
special  case  herein,  at  'Fendall's  Hotel,'  Westminster,  in  the  county 
of  Middlesex,  on  Tuesday,  the  4th  day  of  December,  at  8  o'clock, 
and  at  such  other  times  as  the  said  referee  may  direct." 

(1)  Before  Lord  Campbell,  Ch.  J.,  (2)  Ante,  p.  639,  note  (1). 

Coleridge,  Wightman  and  Erie,  JJ. 
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OVERSEERS  of  HORTON  v.  OVERSEERS  of  LEEDS.        isw. 

(5  El.  &  BL  595—598  ;  S.  C.  25  L.  J.  M.  C.  38  ;  1  Jur.  N.  S.  1162  ;  26  L.  T.  -^f^*- 

O.S.73.)  [6«6] 

The  proviso  in  the  Poor  Eemoval  Act,  1846  (9  &  10  Vict.  c.  66),  s.  1,  that 
the  time  during  which  any  person  shall  be  serving  her  Majesty  as  a  soldier, 
marine  or  sailor  shall  be  excluded  from  the  computation  of  the  time  a 
residence  for  which  creates  irremoveability,  applies  to  the  time  during 
which  a  person  is  serving  as  a  militia  man. 

On  appeal  against  an  order  of  justices,  removing  Elizabeth 
WHitaker,  wife  of  William  Whitaker,  and  her  four  children,  aged 
respectively  nine,  seven,  three  and  one  years,  from  the  township  of 
Leeds,  in  the  borough  of  Leeds,  in  the  West  Biding  of  Yorkshire, 
to  the  township  of  Horton,  in  the  borough  of  Bradford,  in  the  said 
West  Biding,  a  case  was  stated,  by  consent  and  order  of  a  Judge, 
under  stat.  12  &  13  Vict.  c.  45,  s.  11,  for  the  opinion  of  this  Court, 
substantially  as  follows. 

The  settlement  of  the  paupers  is  admitted  to  be  in  Horton,  the 
appellant  township :  but  the  appellants  contend  that  the  paupers 
are  irremoveable  from  Leeds,  the  respondent  township,  in  con* 
sequence  of  their  having  resided  in  that  township  more  than  five 
years,  within  the  provisions  of  stat.  9  &  10  Vict.  c.  66,  s.  1, 
amended  as  to  wives  and  children  by  stat.  11  &  12  Vict.  c.  111. 

The  pauper  was  married  to  her  husband  William  Whitaker  at  the 
parish  church  of  Leeds,  the  respondent  township,  in  1848  ;  and  she 
and  their  children  have  lived  in  Leeds,  and  occupied  a  house  there, 
ever  since.  Her  husband  has  also  lived  with  them  in  Leeds,  till 
about  three  years  ago,  when  he  enlisted  into  the  3rd  West  York 
Militia,  but  remained  at  home  till  April,  1858,  when  he  was  called 
out  for  training  with  his  regiment,  and  then  left  the  respondent 
township,  and  went  to  join  *his  regiment  at  Doncaster,  where  he  [  •we  ] 
stayed  with  his  regiment  at  the  annual  training  for  twenty-eight 
days.  At  the  expiration  of  such  period  of  training,  he  returned  to 
his  house  and  family  in  the  respondent  township,  and  stayed  with 
them  there  till  May,  1854;  about  which  time  the  regiment  was 
embodied.  He  then  was  again  called  out  to  be  trained  with  his 
regiment,  and  went  to  Doncaster,  and  stayed  there  with  it  a  month, 
and  then  went  from  that  place,  with  his  regiment,  to  Berwick- 
on-Tweed,  and  stayed  there  with  it  about  two  months.  At  the 
expiration  of  such  period  of  training,  he  came  again  to  his  house 
and  family  in  the  respondent  township,  and  stayed  there  about 
eight  weeks.  He  then  was  again  called  upon  to  join  his  regiment, 
and  went  to  Dublin,  with  his  regiment :  and  while  he  was  there,  as 
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a  militia  man,  the  pauper  and  her  children  became  chargeable  to 
the  respondent  township ;  and  the  order  for  their  removal  before 
mentioned  was  taken  out. 

The  only  questions  now  existing  between  the  townships  of 
Horton  and  Leeds,  with  respect  to  the  present  order  of  removal, 
are,  whether  the  proviso  in  sect.  1  of  stat.  9  &  10  Vict.  c.  66,  where 
it  is  provided  that  the  time  during  which  such  person  shall  be 
serving  her  Majesty  as  a  soldier,  marine  or  sailor,  shall  for  all 
purposes  be  excluded  from  the  computation  of  time  thereinbefore 
mentioned,  applies  to  the  pauper's  husband,  who  was  serving  her 
Majesty  as  a  militia  man,  and  consequently,  as  the  appellants 
contend,  within  the  meaning  of  the  proviso,  and,  as  such,  rendered 
the  wife  and  children  irremoveable :  whilst,  on  the  other  hand,  the 
respondents  contend  that  a  militia  man  is  not  a  soldier  within  the 
meaning  of  the  proviso,  and  that,  by  becoming  a  militia  man,  he 
entered  into  a  contract  which  rendered  *him  unable  to  return  home, 
and  thereby  caused  a  breakage  in  the  residence. 

If  the  Court  should  be  of  opinion  that  a  militia  man  is  a  soldier 
within  the  true  intent  and  meaning  of  the  statute,  and  that  his 
absence  as  a  militia  man,  with,  it  is  supposed,  an  intention,  when 
discharged,  to  return  to  his  house  and  family,  was  not  a  disruption 
of  his  residence  there,  but  that  the  pauper's  husband's  legal  resi- 
dence during  such  absence,  under  the  circumstances,  is  in  Leeds, 
the  order  of  removal  is  to  be  quashed :  but,  if  thought  a  disruption 
of  the  residence,  then  the  order  is  to  stand  confirmed. 

R.  Hall,  for  the  respondents : 

The  question  is.  Whether  a  private  serving  in  an  English  militia 
regiment  is  '^  serving  her  Majesty  as  a  soldier,"  so  that  the  time 
of  his  service  is  to  be  excluded  in  the  computation  of  the  five  years 
of  residence  which  render  a  pauper  irremoveable  under  stat.  9  &  10 
Vict.  c.  66,  8.  1.  The  words  of  the  section  do  not  expressly  specify 
militia  men. 


(Lord  Campbell,  Ch.  J. 
man  a  soldier  ?) 


Nor  artillery  men  :  is  not  an  artillery 


The  Legislature  appears  to  have  distinguished  militia  men  from 
regular  soldiers.  Thus  stat.  48  Geo.  IIL  c.  47,  s.  2,  contained 
regulations  (since  repealed)  as  to  the  allowances  to  be  made  out  of 
the  poor  rate  to  the  families  of  persons  ''  serving  or  enrolled  in  the 
militia  of  England  :  "  but  a  completely  separate  set  of  regulations 
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was  made  in  the  same  year,  by  stat.  43  Geo.  III.  c.  61,  for  "  every 
soldier,"  and  the  wife  of  such  "  soldier."  This  last  Act  com- 
prehends *'  soldiers  and  marines,  and  sailors,"  just  as  stat.  9  &  10 
Yict.  c.  66,  s.  1,  comprehends  **  soldier,  marine,  or  sailor."  Now  it 
may  be  fairly  argued  that  the  two  Acts,  by  using  similar  *words, 
were  made  applicable  to  the  same  persons ;  and  it  is  clear  that 
stat.  48  Geo.  III.  c.  61,  did  not  apply  to  militia  men.  Stat. 
42  Geo.  III.  c.  90,  which,  with  some  variations,  is  the  foundation 
of  the  present  laws  as  to  the  militia,  uses  the  word  **  militia." 
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(Lord  Campbell,  Gh.  J. :  The  general  meaning  and  object  of  the 
exception  in  stat.  9  &  10  Yict.  c.  66,  s.  1,  manifestly  applies  to 
militia  men.)     ♦    *     ♦ 

Pickering,  contra,  was  not  called  on. 

Lord  Campbell,  Ch.  J. : 

There  has  been  certainly  no  want  of  ingenuity  or  vigour  on  the 
part  of  the  learned  counsel  for  the  respondents :  yet  I  cannot 
entertain  any  doubt  that  a  man  serving  her  Majesty  in  the  militia 
is  serving  her  as  a  soldier,  within  the  meaning  of  the  exception  in 
stat.  9  &  10  Yict.  c.  66,  s.  1.  The  time  of  such  service  is  therefore 
excluded  from  the  computation  of  the  time  which  is  to  confer  the 
status  of  irremoveability :  and  there  must  be  judgment  for  the 
appellants. 

Coleridge,  Wiohtman  and  Erle,  JJ.  concurred. 

Judgment  for  appellants. 


HANSON  V.   EPSOM  LOCAL  BOARD. 

(5  El.  &  BL  599—606  ;  S.  C.  25  L.  J.  M.  0.  27 ;  2  Jur.  N.  S.  38.) 

[This  case  related  to  the  powers  of  a  local  board  of  health,  as  surveyors  of 
highways,  under  s.  117  of  the  Public  Health  Act,  1S48,  and  is  now  obsolete. 
See  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  144;  Local  Government 
Act,  1894  (56  &  57  Vict.  c.  73),  s.  25  (1).] 
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1866.  POWELL  V.   HYDE(l). 

^^^'         (6  El.  &  BL  607—612 ;  S.  0.  25  L.  J.  Q.  B.  65 ;  2  Jur.  N.  S.  87  ;  4  W.  R  61  ; 
[  607  ]  26  L.  T.  0.  S.  74.) 

By  a  policy  of  assurance  on  goods  on  board  the  ship  B.,  they  were 
warranted  '*  free  from  capture  and  seizure,  and  the  consequences  of  any 
attempt  thereof."  The  perils  insured  against  were  enumerated  as  usual, 
viz.,  "of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves, 
jettizons,  letters  of  mart  and  counter  mart,  surprisals,  takings  at  sea, 
arrests,  restraints,  and  detainments  of  all  kings,"  &c.,  "and  of  all  other 
perils,  losses,  and  misfortimes :  " 

Held,  that  the  exception  introduced  by  the  warranty  was  not  confined  to 
legal  capture  or  seizure,  but  that  an  illegal  capture  or  seizure  was  within 
both  the  exception  and  the  perils  enumerated  as  insured  against. 

The  B.f  a  British  ship,  in  her  passage  down  the  Danube,  passed  within 
shot  of  a  Russian  fort,  there  being  then  war  between  Turkey  and  Bussia, 
but  no  war  between  Great  Britain  and  Bussia.  The  Bussian  fort  fired  into 
her,  and  sunk  her,  alleging  that  the  vessel  was  mistaken  for  a  Turk,  but 
permitted  her  crew,  after  some  detention,  to  depart  It  appearing  to  the 
Court,  on  the  whole  of  the  facts,  that  the  object  of  the  Bussians  was  to 
detain  the  ship :  Held, 

That,  but  for  the  warranty,  the  insurers  would  have  been  liable ;  but 
that  the  warranty  protected  tiiem. 

Action  on  a  policy  of  insurance  on  goods  in  the  ship  Bediington 
from  Galatz  to  London.  The  declaration  set  out  the  policy,  which 
was  made  on  24th  March,  1864,  It  contained  the  following  clause. 
**  Warranted  free  from  particular  average,  unless  stranded,  sunk  or 
burnt ;  also  from  capture  and  seizure,  and  the  consequences  of  any 
attempt  thereof.  Touching  the  adventures  and  perils  which  we 
the  assured  are  contented  to  bear,  and  do  take  upon  us  in  this 
voyage ;  they  are  of  the  seas,  men  of  war,  fire,  enemies,  pirates, 
rovers,  thieves,  jettizons,  letters  of  mart  and  counter  mart,  sur- 
prisals, takings  at  sea,  arrests,  restraints,  and  detainments  of  all 
kings,  princes,  and  people,  of  what  nation,  condition,  or  quality 
soever;  barratry  of  the  master  and  mariners,  and  of  all  other 
perils,  losses,  and  misfortunes  that  have  or  shall  come  to  the 
hurt,  detriment,  or  danger  of  the  said  goods,  and  merchandizes, 
and  ship,  &c.  or  any  part  thereof."  The  declaration  averred  the 
shipping  of  the  goods  at  Galatz,  and  the  interest  of  the  plaintiffs  in 
[  *608  ]  such  goods  :  and  that,  on  17th  March,  1864,  the  vessel  *with  the 
goods  on  board  set  sail  from  Galatz  on  her  voyage  to  the  United 
Kingdom ;  and  that,  while  she  was  proceeding  on  her  voyage,  with 
the  goods  on  board,  she  was,  **  by  the  accidents  and  certain  of  the 

(1)  Cited,  Cory  V. -Burr  (1882—1883)  Gold  Mining  Co.  v.  Alliance  Ins,  Co. 

9  Q.  B.  D.463, 468, 8  App.  Cas.  393, 396,  [1902]  2  K.  B.  489,  71  L.  J.  K  B.  942, 

61  L.  J.  Q.  B.  468,  62  L.  J.  Q.  B.  667,  86  L.  T.  858. 
47  L.  T.  181,  49  L.  T.  78 ;  JiohiMon 
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perils  insured  against  by  the  said  policy,  sunk  and  foundered/*  and      Powell 
the  goods  were  lost  to  plaintiffs.  utoe. 

Pleas.  1.  That  the  said  vessel,  with  the  said  goods  on  board 
thereof,  was  not,  by  any  of  the  said  perils  insured  against  by  the 
said  policy,  sunk  and  foundered,  or  the  said  goods  lost  as  alleged. 
2.  That  the  said  vessel  was  sunk,  and  the  said  goods  lost,  by  perils 
from  which  the  same  were  by  the  said  policy  warranted  free. 
Issues  on  these  pleas. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  sittings  in 
London  after  Trinity  Term,  1855,  the  following  facts  appeared. 
The  vessel  left  Galatz,  as  stated  in  the  declaration,  on  her  voyage 
down  the  Danube.  Before  she  reached  the  mouth  of  the  Danube 
she  was  intentionally  fired  into  from  a  Russian  fort  situate  on  the 
left  bank  of  the  river,  and  sunk,  having  at  the  time  a  British  flag 
flying.  War  was  then  going  on  between  Turkey  and  Eussia ;  but 
there  was  no  war  between  England  and  Russia.  The  Bussian 
fort  was  exchanging  shots  with  a  Turkish  fort.  The  crew  of 
the  Bedlington  took  to  their  boats,  landed  on  the  left  bank  of  the 
river,  and  were  there  detained  for  some  weeks,  and  finally  released. 
The  commander  of  the  Bussian  fort  declared,  on  the  landing  of  the 
crew,  that  he  mistook  the  flag  for  a  Turkish  flag ;  which,  according 
to  the  evidence  for  the  plaintiffs,  was  very  improbable.  It  appeared 
that,  shortly  before,  another  vessel  under  the  British  flag  had  been 
fired  into  from  the  same  fort,  and  required  to  drop  her  anchor. 
The  counsel  for  the  defendant  contended  that  this  loss  was  ^either  [  *609  ] 
within  the  warranty,  as  being  a  capture  or  seizure,  or  attempt  at 
capture  or  seizure,  or  not  within  the  risks  insured  against.  A 
verdict  was  taken  for  the  plaintiffs,  with  leave  reserved  to  move  to 
enter  a  verdict  for  the  defendant. 

In  this  Term,  Sir  F.  Thesiger  obtained  a  rule  nisi  for  entering  a 
verdict  for  the  defendant,  "  on  the  ground  that  the  loss  of  the  vessel 
was  not  a  loss  within  any  of  the  risks  insured  against,  but  was  a 
loss  within  the  words  of  the  policy,  warranted  free  from  capture  and 
seizure,  and  the  consequences  of  any  attempt  thereof." 

Watson  and  Cleashy  now  showed  cause : 

First:  the  capture  and  seizure  pointed  to  in  the  warranty  are 
lawful  capture  or  seizure,  effected  by  a  party  having  authority  to 
capture  or  seize  :  and  there  can  be  no  doubt  that  the  warranty  was 
made  in  contemplation  of  the  war  with  Bussia,  which  began  very 
soon  after.    *     *     The   capture  or  seizure,    if   not  lawful,  was 
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Powell  piratical ;  and  the  warranty  cannot  have  been  intended  to  exclude 
Htde.       piratical  capture ;  for  that  is  expressly  made  a  risk  to  be  insured 

against.    The  warranty  is  to  be  construed  most  strongly  against  the 

underwriters:  Blackett  v.  Royal  Exchange  Assurance  Company (1). 

Further,  this  was  not  a  capture  or  seizure  at  all,  but  a  loss 

occasioned  by  mistake ;  and  it  is  therefore  a  loss  within  the  risks 
[  610  ]       enumerated  in  the  policy :  Cullen  v.  Builer(2),    *     *     No  attempt 

was  here  made  by  the  Russians  to  obtain  possession  of  the  vessel. 

The  crew  were  not  made  prisoners.    If  there  was  no  mistake,  the 

object  was  destruction,  not  capture  or  seizure. 

Sir  F.  Thesiger,  BramweU  and  Wilde,  contra  : 

As  between  insurer  and  insured,  a  capture  by  a  pirate  and  a  cap- 
ture by  an  enemy  stand  on  the  same  footing :  Ooss  v.  Withers  (3). 
If  this  case  be  not  within  the  warranty,  it  is  not  among  the  losses 
insured  against :  the  words  "  all  other  perils,  losses  "  &c.  must  refer 
to  causes  ejusdem  generis  with  the  losses  previously  specified ;  such 
as  capture,  when  the  intention  is  to  appropriate,  and  arrest,  when 
the  intention  is  merely  to  detain.  In  Cullen  v.  Butler  (2)  the  general 
words  were  applied  to  the  loss  because  it  was  ejusdem  genei'is.  A 
capture  by  any  lawful  authority  is  within  the  policy,  though  it  may 
be  a  capture  not  ultimately  sustainable. 

(Eble,  J.:  If  the  seizure  or  capture  was  supported  by  the 
Government  of  the  party  seizing,  it  might  constitute  a  casus  belli.) 

It  might :  and  then  it  would  not  be  the  less  a  capture  for  being 
a  violation  of  international  law.  On  the  facts,  this  cannot  be  con- 
sidered to  have  originated  in  mistake :  it  was  a  seizure,  or  attempt  at 
seizure,  at  the  lowest :  and  both  are  within  the  warranty. 

Lord  Campbell,  Gh.  J.: 

1  am  of  opinion  that  the  verdict  should  be  entered  for  the  defen- 
L  *6ii  ]  dant.  But  for  *the  warranty,  this  would  have  been  a  loss  within 
the  terms  of  the  policy.  I  am  of  opinion  that  ''capture,*'  in  the 
warranty,  is  not  confined  to  lawful  capture,  but  includes  any 
capture  in  consequence  whereof  the  ship  is  lost  to  the  insured. 
The  underwriters  here,  seeing  what  perils  were  likely  to  accrue  in 
the  Danube,  took  care  to  protect  themselves.  Even  if  the  exception 
introduced  by  the  warranty  were  confined  to  lawful  capture,  I  am 

(1)  37  E.  E.  695,  701  (2  Cr.  &  J.  (2)  17  E.  R  400  (5  M.  &  S.  461). 

244,  251).  (8)  2  Burr.  683,  695. 
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not  prepared  to  say  that  the  stoppage  here  was  unlawful :  but  I  do  Powell 
not  give  my  judgment  on  that  ground.  It  is  suggested  that  the  htdb. 
object  of  the  Bussians  was  the  entire  destruction  of  the  vessel :  but, 
upon  the  evidence  before  us,  I  think  their  object  was  to  detain  the 
ship.  When  they  had  fired  on  the  ship,  and  the  crew  had  left  her, 
and  she  was  at  the  mercy  of  the  Bussians,  I  am  of  opinion  that  she 
was  seized  by  them :  that  there  was,  not  only  an  attempt  at  seizure, 
but  an  actual  seizure. 

GOLBKIDOE,   J.: 

I  am  of  the  same  opinion.  I  think  this  was  a  capture  by  lawful 
authority,  though  it  was  a  capture  that  could  not  have  been  after- 
wards sustained.  The  intention  of  the  Bussians  was,  I  think,  to 
seize  the  vessels  that  passed,  though  their  conduct  was  very  reckless. 
A  mistake  might  well  have  been  made. 

WlOHTMAN,    J.  : 

Assuming  the  facts  to  show  either  seizure,  or  an  attempt  to 
seize,  it  appears  to  me  that,  if  we  were  to  confine  the  exception  to 
cases  of  legal  acts,  we  could  not  hold  that  illegal  acts  are  within  the 
perils  insured  against.  The  declaration  here  does  not  state  the  precise 
nature  of  the  peril  causing  the  loss,  as  would  have  been  necessary 
under  the  former  rules  of  pleading.  *But,  whatever  the  cause  was,  [  *6i2  ] 
it  must  have  been  either  a  seizure  or  the  consequence  of  an  attempt 
at  seizure.  The  evidence  is  that  they  wanted  to  oblige  the  vessel 
to  drop  anchor. 

(Erle,  J.  had  left  the  Court  towards  the  close  of  the  argument  in 
support  of  the  rule.)  j^^  ^^^i^^^^ 


DRURY  V.   MACNAMARA.  i«56. 

Nov,  16. 
(5  El.  &  Bl.  612—617  ;  S.  0.  25  L.  J.  Q.  B.  5 ;  I  Jur.  N.  S.  1163 ;  4  W.  E.  50 ;  

26  L.  T.  0.  S,  74.)  [612] 

By  writing  not  under  seal,  signed  by  plaintiff  and  defendant,  plaintiff 
agreed  to  take  of  defendant  a  farm  at  a  yearly  rental,  "  the  tenancy  to 
commenoe  from  the  29th  day  of  September  next,  for  a  term  of  eight  years, 
subject  to  a  lease  "  to  be  drawn  up  by  defendant. 

Held,  that  there  was  no  contract  by  defendant  to  give  plaintiff  possession 
of  the  farm  on  the  day  named ;  for  that  possession  was  to  be  given  only  on 
the  commencement  of  a  tenancy  under  a  lease  for  eight  years,  and  this 
agreement  was  yoid  as  a  lease,  under  the  Beal  Property  Act,  1845  (8  &  9 
Vict,  a  106),  s.  3. 

The  declaration  alleged  that,  in  consideration  that  plaintiff  agreed 
to  take  and  become  tenant  of  a  farm  of  defendant,  at  a  yearly  rent 
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Dbubt  of  1502.  18s.,  and  upon  certain  terms  and  conditions,  the  tenancy  to 
Magnamaba.  commence  from  29th  September,  1858,  for  a  term  ^of  eight  years, 
and  to  farm  and  cultivate  the  farm,  defendant  agreed  with  plaintiff 
to  let  the  farm  to  plaintiff  at  the  said  rent,  and  upon  the  said  terms 
and  conditions,  and  that  the  tenancy  should  commence  on  the  said 
day,  and  continue  for  the  said  term,  and  that  defendant  would  give 
to  plaintiff  possession  of  the  farm,  and  enable  him  to  enter  thereon, 
before  or  on  the  said  29th  September,  1858,  or  before  or  on  such 
other  or  later  day  as  would  reasonably  enable  plaintiff  to  farm  and 
cultivate  the  farm  and  prepare  the  same  for  farming  and  cultivation 

[  *S13  ]  during  the  season  then  next  ensuing.  That  after  the  *making  of 
the  agreement,  and  in  order  to  the  farming  and  cultivation  of  the 
farm,  and  before  the  breach  hereinafter  mentioned,  plaintiff  paid 
and  laid  out  large  sums  of  money  for  and  in  respect  of  tools,  imple- 
ments, horses,  workmen  and  servants,  by  him  bought,  kept,  main- 
tained, hired  and  employed,  respectively,  for  and  with  a  view  to 
such  farming  and  cultivation  as  was  then  necessary  and  proper  in 
that  behalf ;  and,  up  to  and  on  the  said  29th  September,  1858,  was, 
and  at  all  times  subsequently  has  been,  ready  and  willing  to  take  and 
become  tenant  of  the  farm,  and  to  do  all  things  on  his  part  to  be  done. 
And,  although  the  reasonable  and  proper  time  for  giving  possession 
of  the  farm  to  plaintiff,  in  order  reasonably  to  enable  him  to  farm 
and  cultivate  the  farm  and  prepare  the  same  for  farming  and  culti- 
vation during  the  season  next  ensuing  such  agreement  of  defendant 
had  passed  before  the  commencement  of  this  suit,  of  which  premises 
respectively  defendant  had  notice,  yet  defendant  did  not,  before  or 
on  the  said  29th  September,  1858,  or  on  any  such  other  or  later  day 
as  aforesaid,  or  at  any  time  subsequently,  give  to  plaintiff  possession 
of  the  farm,  or  enable  him  to  enter  thereon ;  and  plaintiff  has  been 
wholly  unable  to  obtain  possession  thereof.  By  reason  whereof 
plaintiff  has  lost  and  been  deprived  of  the  having  the  farm  during 
all  the  time  from  the  said  29th  September,  and  of  the  benefits  and 
advantages  which  he  might  have  derived  from  farming  and  culti- 
vating the  same ;  and  the  said  tools,  implements,  horses,  workmen 
and  servants  have  been  wholly  useless  and  unemployed,  and  of  no 
advantage  to  plaintiff;  and  plaintiff  has  been  otherwise  put  to 
great  cost  and  expense,  by  reason  of  not  having  the  said  farm  and 
in  endeavouring  to  obtain  possession  thereof." 
[  614  ]  Plea :  Non  asminpnt.    Issue  thereon.    (There  was  another  issue, 

as  to  which  no  question  arose  in  banc.) 

On  the  trial,  before  Wightman,  J.,  at  the  last  Hertfordshire 
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Assizes,  it  appeared  that  an  agreement  in  writing,  not  under  seal,  was       dbuby 
made  between  plaintiff  and  defendant,  of  which  the  material  parts  macnImara. 
were  as  follows. 

"  I,  the  undersigned  Samuel  Drury,  of  "  &c.,  "do  hereby  agree  to 
take  of  Mrs.  Anne  Macnamara,  of  "  «&c.,  **  the  farm  in  the  parishes 
of  "  &c.,  **  at  a  yearly  rental  of  1301.  18«. ;  the  rent  to  be  payable 
quarterly,  if  demanded  ;  I  paying  all  rates  and  taxes  except  the  pro- 
perty tax,  and  agreeing  to  keep  all  the  buildings  &c.  in  tenautable 
repair  (fire  excepted) ;  Mrs.  Macnamara  agreeing  to  find  me  bricks, 
tiles,  lime  and  rough  timber  for  such  repairs,  and  also  to  lay  out  a 
sum  of  not  exceeding  25L  in  repairs  &c.  upon  the  said  buildings : 
the  tenancy  to  commence  from  the  29th  day  of  September  next,  for 
a  term  of  eight  years,  subject  to  a  lease  (whereby  I  shall  bind 
myself  to  leave  one-fourth  part  of  the  arable  land  fallow,  although 
I  do  not  receive  so  much),  to  be  drawn  up  by  Mrs.  Anne  Macnamara's 
solicitor ;  the  expense  of  the  said  lease  to  be  borne  between  me  and 
Mrs.  Macnamara  in  equal  proportions.  Dated  this  28rd  day  of 
August,  1858.     Samuel  Drury.    I  agree  to  this ;  Anne  Macnamara." 

The  defendant's  counsel  contended  that  this  agreement  did  not 
support  the  declaration.  A  verdict  was  taken  ^f or  the  plaintiff,  with 
leave  to  move  to  enter  a  verdict  for  defendant. 

In  this  Term,  H.  Hawkins  obtained  a  rule  to  show  cause  why  a 
verdict  should  not  be  entered  for  the  defendant  on  the  first  issue, 
or  why  a  new  trial  should  not  be  had,  on  the  grounds:  ''That 
there  was  no  evidence  *to  warrant  the  finding  of  the  first  issue  for  [  *fii5  ] 
the  plaintiff,  and  that  it  ought  to  have  been  found  for  the  defendant ; 
That  the  learned  Judge  who  tried  the  cause  misdirected  the  jury  in 
leaving  the  first  issue  to  them,  and  ought  to  have  directed  them  to 
find  for  the  defendant  on  the  first  issue  ;  That  there  was  neither  an 
express  nor  an  implied  agreement  such  as  is  alleged  in  the  declara- 
tion, nor  any  evidence  of  such  an  agreement;  That  no  tenancy 
ever  was  created  between  the  defendant  and  the  plaintiff,  but,  if 
anything,  a  mere  agreement  for  a  tenancy ;  And  that,  upon  such  an 
agreement,  no  demise  having  been  made,  no  obligation  arose,  on  the 
part  of  the  defendant,  to  give  to  the  plaintiff  possession  of  the  pre- 
mises as  mentioned  in  the  declaration ;  That  there  was  no  memo- 
randum in  writing  of  the  agreement  mentioned  in  the  declaration 
sufficient  to  satisfy  the  Statute  of  Frauds ;  That  the  verdict  on  the 
first  issue  was  against  the  weight  of  evidence;  That  the  plaintiff 
never  had  any  legal  interest  in  the  farm  which  entitled  him  to  have 
possession  thereof." 
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Dbuet  Borill  and  Winiter  now  showed  cause  : 

V, 

Macnamara.  The  question  arises  under  stat.  8  &  9  Vict.  c.  106,  s.  3,  which 
enacts  that  "  a  lease,  required  by  law  to  be  in  writing,  of  any 
tenements  or  hereditaments,"  made  after  1st  October,  1845,  shall 
**  be  void  at  law,  unless  made  by  deed."  A  lease  for  more  than 
three  years  was  required,  by  sect.  1  of  the  Statute  of  Frauds,  29 
Gar.  II.  c.  3,  to  be  in  writing;  and  this  agreement  therefore,  if 
construed  as  a  lease  for  eight  years,  was  void.  In  Tress  v.  Savage  (i) 
this  Court  held  that  such  an  instrument,  though  void  as  a  lease, 
[  *6i6  ]  was  evidence  of  the  terms  on  which  the  intended  lessee  *held 
from  year  to  year.  The  same  interpretation  had  been  put  upon 
the  earlier  Act,  7  &  8  Vict.  c.  76,  s.  4,  in  Doe  d.  Davenish  v. 
Moffatt  (2).  Under  that  statute,  the  intended  lease  operated  as  an 
agreement  to  let,  and  constituted  the  party  a  tenant  from  year  to 
year.     Under  the  last  statute,  the  lease  is  void. 

(Lord  Campbell,  Ch.  J. :  It  passes  no  interest  in  land ;  but  it 
may  operate  as  an  agreement,  valeat  qiiantum.  It  is  on  you  to 
show  what  the  defendant  promised  by  it.) 

In  Coe  V.  Clay  (3)  it  was  held  that,  upon  an  oral  agreement  to  let, 
an  action  lay  for  not  giving  possession ;  the  Court  saying,  "  he 
who  lets,  agrees  to  give  possession."  There  is  no  letting  here; 
but  there  is  an  agreement  that  a  tenancy  shall  commence  on  a  day 
named.  That,  at  least,  was  a  promise  to  grant  a  tenancy  at  will, 
starting  with  that  day  :  and  the  plaintiff  equally  bound  himself  to 
enter  on  that  day.  The  parties  must  be  taken  to  know  that  the 
instrument  would  not  give  a  tenancy  for  eight  years. 

(Coleridge,  J. :  As  I  make  it  out,  they  meant  that  there  should 
be  a  lease  under  which  the  tenancy  should  take  place.) 

As  between  the  parties,  it  is  an  agreement  for  a  tenancy,  as  would 
be  a  lease,  made  by  a  rector,  which  professed  to  give  a  larger 
interest  than  the  rector  could  give. 

Chambers  and  H,  Hawkins,  contrd,  were  not  called  upon. 

Lord  Campbell,  Ch.  J. : 

There  is  no  evidence  to  support  the  declaration,  which  alleges 
that  the  defendant  agreed  to  give  plaintiff  possession  at  a  given 
time.     It  is  admitted  that  this  instrument  is  not  a  lease.    In  Coe 

(1)  4  El.  &  Bl.  36.  (3)  30  E.  R  699  (5  Bing.  440). 

(2)  16Q.  B.  257. 
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V.  *Clay{\)  the  instrument  did  operate  as  a  lease;  that  is  clearly       Dbukv 
the  foundation  of  the  judgment.     The  only  words  relied  upon  here  macnamara. 
are  "  the  tenancy  to  commence  from  the  29th  day  of  September      [  *617  ] 
next,  for  a  term  of  eight  years."    That  is  not  an  agreement  to  give 
possession,  on  the  one  side,  or  to  take  possession,  on  the  other,  for 
a  tenancy  from  year  to  year,  or  at  will.     The  tenancy  contemplated 
was  from  the  29th  of  September  for  eight  years ;  and  there  was 
no  intention  to  give  possession  under  any  other  tenancy. 

Coleridge,  J. : 

The  action  is  for  not  giving  possession  at  a  certain  time  ;  and  the 
plaintiff  relies  on  an  agreement  by  the  parties.  But  that  agreement 
contemplates  not  giving  possession  except  on  a  tenancy  under  an 
eight  years'  lease.  The  party  may  still  proceed  on  the  agreement 
to  grant  such  a  lease. 

WiGHTMAN,  J. : 

The  plaintiff  shows  an  agreement  to  grant  a  lease  for  eight  years 
to  commence  at  a  given  time  :  the  declaration  alleges  a  promise  to 
let  into  possession  at  that  time.  If  the  tenancy  had  commenced, 
there  might  be  a  promise  to  give  possession  on  such  commence- 
ment :  but  here  the  plaintiff  would  not,  on  his  part,  be  bound  to 
enter  and  take  possession  on  the  chance  of  getting  a  lease  for  eight 
years.  He  could,  under  this  agreement,  demand  possession  only 
on  a  tenancy  for  eight  years  ;  and  such  tenancy  never  commenced. 

(Erlb,  J.  was  absent.) 


Rule  absolute. 


TANNER  V.  SOUTH  WALES  RAILWAY  COMPANY.        i856. 

(5  El.  &  Bl.  618-629;  S.  C.  25  L.  J.  Q.  B.  7 ;  I  Jur.  N.  S.  1215;  4  W.  R.  53;        ^^'^1«- 

26L.  T.  O.S.  89.)  [618] 

The  sections  of  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  20),  with  respect  to  the  crossing  of  roads,  or  other  interference  therewith, 
are  applicable  to  the  interference  with  roads  incidentally,  and  do  not  apply 
where  the  object  of  the  special  Act  is  to  change  the  nature  of  that  road. 

Therefore,  where  a  special  Act,  incorporating  the  Railways  Clauses 
Consolidation  Act,  1845,  authorized  the  alteration  of  a  public  line  of  tram 
road  into  a  railway  to  be  worked  by  locomotive  power,  the  promoters  were 
held  to  be  not  bound  by  sect.  53,  before  interfering  with  the  tram  road 
for  this  purpose,  to  erect  and  maintain  a  substituted  tram  road  equally 
convenient. 

Count  :  That  plaintiffs  were  the  owners  in  the  possession  of,  and 

getting  coals  from,  divers  collieries,  which  coals  were  carried  for  the 

(1)  30  R.  R.  699.(5  Bing.  440). 
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[ *619  ] 


purposes  of  plaintiflfs'  trade  along  a  certain  public  tram  road  or 
railway  over  which  plaintiffs  had  a  right  of  way  for  that  purpose 
from  the  plaintiffs'  said  collieries  to  a  certain  port  or  place  called 
BuUo  Pill ;  and  defendants,  in  the  exercise  of  the  powers  granted  to 
them  by  the  Eailways  Glauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  20),  and  the  South  Wales  Kailway  New  Works  Act,  1851  (14  &15 
Vict.  c.  lii.),  and  the  South  Wales  Railway  (Deviation)  Act,  1858 
(16  &  17  Vict.  c.  cciv.),  found  it  necessary  to,  "  and  did,  cross,  cut 
through  and  use  divers  parts  of  the  aforesaid  tram  road  or  railway 
so  as  to  render  the  same  impassable  for  carriages  and  impassable 
to  the  plaintiffs,  being  persons  entitled  to  the  use  thereof :  Yet  the 
defendants  did  not  before  the  commencement  of  such  operations 
cause  any  sufBcient  road  to  be  made  or  substituted  instead  thereof ; 
and  the  said  tram  road  or  railway  continued  so  cut  through  and 
impassable,  without  any  such  substituted  road  as  aforesaid,  for 
divers  long  periods  of  time,"  to  wit  &c. ;  "  during  all  *which  times 
the  plaintiffs,  by  reason  of  the  defendants  failing  to  cause  such 
substituted  road  to  be  made  before  they  interfered  with  the  said 
tram  road  or  railway,  were  prevented  from  carrying  coals  raised 
from  the  said  collieries  from  such  collieries  along  the  said  tram 
road  or  railway  to  BuUo  Pill  aforesaid  ;  "  and  thereby  the  plaintiffs' 
trade  was  stopped. 

Plea.  That  the  said  tram  road  or  railway  in  the  declaration 
mentioned  is  the  Forest  of  Dean  Railway  mentioned  in  the  South 
Wales  Railway  Amendment  Act,  1847  (10  <&  11  Vict.  c.  cix.),  and  in 
the  South  Wales  Railway  New  Works  Act,  1851  (14  &  15  Vict, 
c.  lii.),  and  is  also  the  railway  mentioned  and  described  in  the 
South  Wales  Railway  (Deviation)  Act,  1853  (16  &  17  Vict.  c.  cciv.), 
as  the  Forest  of  Dean  line  of  the  South  Wales  Railway,  and  as  the 
said  Forest  of  Dean  line ;  and  that  at  the  time  of  committing 
the  said  alleged  grievance  the  said  tram  road  or  railway  was  the 
property  of  and  vested  in  the  defendants,  under  and  by  virtue  of  a 
conveyance  thereof  duly  made  and  executed  to  them  by  the  Forest 
of  Dean  Railway  Company,  in  pursuance  of  the  powers  and  pro- 
visions in  that  behalf  of  the  South  Wales  Railway  Amendment  Act, 
1847  (10  &  11  Vict.  c.  cix.) :  and  that,  after  the  passing  of  the  said 
thirdly  mentioned  Act,  and  under  and  by  virtue  of  the  powers  con- 
ferred upon  the  defendants  by  the  said  secondly  and  thirdly 
mentioned  Acts,  they  the  defendants  proceeded  to  construct,  with 
proper  works  and  conveniences,  the  line  of  railway  in  the  said 
secondly  mentioned  Act  first  described,  with  such  deviation  thereof 
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as  described  in  the  said  thirdly  mentioned  Act,  *and  in  the  con- 
struction of  the  said  line  or  lines  of  railway,  and  in  the  execution  of 
the  works  relating  thereto,  proceeded  to  adapt,  and  did  adapt,  to  the 
purposes  of  such  line  or  lines  and  works  so  much  and  such  parts  of 
the  existing  Forest  of  Dean  Bailway  as  might  be  applicable  thereto. 
That  the  said  parts  of  the  said  tram  road  or  railway  in  the  declara- 
tion mentioned  to  have  been  crossed,  cut  through  and  used  by  the 
defendants  are  and  were  parts  of  the  said  then  existing  Forest  of 
Dean  Bailway,  which  were  applicable  to  the  purposes  of  and  neces- 
sarily required  for  the  construction  of  the  said  line  or  lines  and 
works  authorized  by  the  said  secondly  and  thirdly  mentioned  Acts, 
and  which  the  defendants,  in  exercise  of  the  said  powers,  then 
adapted  to  the  purposes  of  the  said  line  or  lines  and  works ;  and 
that  the  crossing,  cutting  through  and  using  of  the  said  parts  of  the 
said  tram  road  and  railway  were  respectively  acts  necessarily  and 
properly  done  by  the  defendants,  in  and  about  the  adapting  of  the 
said  parts  to  the  purposes  of  the  said  line  or  lines  and  works  so 
authorized  as  aforesaid,  and  not  otherwise. 
Demurrer.    Joinder. 
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Montague  Smith  now  argued  for  the  plaintiflfs  (1) : 

The  declaration  is  framed  on  the  Bailways  Glauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  20),  ss.  58  and  55.  ♦  *  The  declaration 
brings  the  case  within  this  enactment,  by  averring  that  the  plaintiffs 
had  sustained  special  damage  by  the  stopping  of  their  trade: 
Wilkes  V.  Hungerford  Market  Company  {2).  This  statutable  action 
is  the  only  way  in  which  the  owners  of  the  collieries  can  obtain 
compensation :  Watkins  v.  Oreat  Northern  Railway  Company  (a). 
The  plea  affords  no  answer.  It  shows  that  the  road  obstructed 
was  one  which  had,  under  the  authority  of  certain  special  Acts  (4), 


(1)  Before  Lord  Campbell,  Ch.  J., 
Coleridge  and  Wightman,  J  J.  The 
argument  waa  not  finished  on  this 
day,  and  was  resumed  and  completed 
on  Satui'day,  November  16,  before 
Lord  Campbell,  Ch.  J.,  Coleridge, 
Wightman  and  Erie,  JJ. 

(2)  2  Bing.  N.  C.  281. 

(3)  83  E.  £.  794  (16  a  B.  961). 

(4)  For  the  convenience  of  refer- 
ence, those  parts  of  the  special  Acts 
necessary  to  render  the  case  intelligible 
are  here  collected  in.  chronological 
order. 


Stat  49  Geo.  HE.  c.  clviii.  (local  and 
personal,  pubb'c).  ''For  making  and 
maintaining  a  railway  or  tram  road 
from  the  summit  of  the  hill  above 
*Churchway  Engine,  in  the  Forest  of 
Dean,  in  the  county  of  Gloucester,  to 
a  certain  place  in  the  said  forest  called 
Cinderfoid  Bridge." 

Sect.  15.  *'  That  all  persons  whomso- 
ever, except  as  hereinafter  is  excepted, 
shall  have  free  liberty  to  use,  with 
horses,  cattle,  and  carriages,  the  roads, 
ways,  and  passages  to  be  made  by 
virtue  of  this  Act,  for  the  purpose  of 


[621] 
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become  the  property  of  the  defendants ;  and  by  reference  to  those 
Acts  it  appears  that  the  road  was  a  railway  or  tram  road  made 


[  •624,  H.  ] 


conveying  any  goods,  wares,  mer- 
chandize, and  other  things  to  or  from 
the  said  railway  or  tram  road  hereby 
authorized  to  be  made  and  every  part 
thereof,  without  paying  any  thing  for 
the  use  of  such  roads,  ways,  and  pas- 
sages, and  also  to  pass  upon  and  use 
the  said  railway  or  tram  road  hereby 
authorized  to  be  made,  with  waggons 
or  other  carriages  properly  constructed 
respectively  as  hereinafter  mentioned, 
upon  payment  of  such  rates  as  shall 
be  demanded  by  the  said  Company  of 
Proprietors,  not  exceeding  the  respec- 
tive sums  hereinbefore  for  that  purpose 
mentioned,  and  subject  to  the  rules 
and  regulations  which  shall  be  from 
time  to  time  made  by  the  said  Com- 
pany, by  virtue  of  the  powers  herein 
granted." 

Stat  7  Geo.  IV.  c.  xlvii.  (JiOcaX  and 
personal,  public).  *'  For  maintaining 
an  existing  public  railway  from  the 
summit  of  the  hill  above  Churchway 
Engine,  in  the  Forest  of  Dean,  to 
Cinderford  Bridge,  and  for  making 
public  a  private  railway  from  thence 
to  the  river  Severn,  at  or  near  BuUo- 
Pill,  all  in  the  county  of  Gloucester ; 
and  for  amending  an  Act  of  his  late 
Majesty  relating  to  the  said  railways." 

Stat.  8  &  9  Vict.  c.  cxc.  (local  and 
personal,  public).  **For  making  a 
railway  to  be  called  the  South  Wales 
Railway,"  incorporates  the  South 
Wales  Railway  Company. 

Stat.  10  &  11  Vict.  c.  cix.  (local  and 
personal,  public).  ''For  making  cer- 
tain new  lines  of  railway  in  connexion 
with  the  South  Wales  Railway,  and 
certain  alterations  in  the  line  of  the 
said  railway,  and  for  other  purposes." 

Sect.  33.  *•  That  it  shall  be  lawful 
for  the  Company  and  they  are  hereby 
authorized  and  empowered  to  rent  or 
piu'chase,  and  for  the  Forest  of  Dean 
Railway  Company  to  demise  or  sell  to 
them,  Hie  Forest  of  Dean  Railway  and 
the  branches  thereof,  and  the  works 
connected  therewith,  and  the  other 
property  of  the  said  last  mentioned 
Company,  or  any  part  thereof,  upon 


such  terms  as  may  be  or  may  have 
been  mutually  agreed  upon,  and  to 
enter  into  sucJi  contracts  and  agree- 
ments   for    effecting    the    purposes 
aforesaid  as  the  said  Companies  re- 
spectively may  deem  advisable,    and 
subject  to  sudi  terms  and  conditions 
as  may  be  mutually  agreed  on  between 
them ;  and  in  the  event  of  such  sale, 
of  which  a  conveyance  duly  stamped 
for  denoting  the  payment  of  the  full 
and  proper  stamp  duty  by  law  payable 
in  respect  of  the  purchase  money,  and 
under  the  common  seal  of  the  *Forest 
of  Dean  Railway  Company,  shall  be 
sufficient    evidence,   the   said   Forest 
of  Dean  Railway  and  the  branches 
thereof,    and    the    works    connected 
therewith,  and  the  said  railways  here- 
inbefore authorized  to  be  constructed 
in  lieu  of  portions  of  the  said  Forest 
of  Dean  Railway,  shall  form  part  of 
the  undertaking  of  the  South  Wales 
Railway;    and,  from   and   after  the 
completion    of    such    purchase,    the 
South  Wales  Railway  Company  shall 
be  authorized  and  empowered  to  levy 
and  collect  all  such  rates,  tolls,  and 
duties,  and  to  exercise  all  such  powers 
and  authoiities,  as  the  said  Forest  of 
Dean  Railway  Company  levied,  col- 
lected,   and    exercised    immediately 
before  such  sale  under  or  by  virtue 
of  any  Act  or  Acts   of   Parliament 
relating  to  the  said  Forest  of  Dean 
Railway,  or  otherwise  howsoever." 

Stat.  14  &  15  Vict.  c.  bi.'  "  To  enable 
the  South  Wales  Railway  Company  to 
make  a  new  railway  in  the  Forest  of 
Dean,  in  lieu  of  the  railway  already 
authorized,  to  construct  new  lines  a^ 
Cardiff  and  Britton  Ferry,  and  to 
make  an  alteration  in  the  line  and 
levels  of  their  railway ;  and  for  other 
purposes." 

The  preamble  recites  that  it  was 
expedient  that  certain  of  the  powers 
of  stat.  10  &  11  Vict.  c.  cix.  should 
be  abandoned,  subject  to  certain  pro- 
visions, and  other  powers  be  given. 

Sect.  1.  **That  the  provisions  of 
'The    Lands    Clauses    Consolidation 
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under  the  powers  of  stat.  49  Geo.  III.  c.  clviii.  But  the  Railways 
Clauses  Consolidation  Act,  1846  (8  &  9  Vict.  ♦c.  20),  sect.  53, 
expressly  mentions  railways  and  tram  roads,  and  makes  no  excep- 
tion of  such  as  are  the  property  of  the  Company.  Stat.  49 
Geo.  III.  c.  clviii.  s.  15,  gives  the  plaintiffs  a  right  to  use  the  tram 
road ;  and  they  sustain  the  same  damage  from  the  obstruction, 
whoever  were  the  owners  of  the  obstructed  road. 

Sir  F.  Kelly,  contra  : 

In  construing  sects.  58  and  55  of  the  Railways  Clauses  Consolida- 
tion Act,  1845,  it  is  necessary  to  look  at  the  sections,  from  sect.  46 
to  sect.  67,  which  are  all  included  under  one  heading,  **  And  with 
respect  to  the  crossing  of  roads,  or  other  interference  therewith, 
be  it  enacted  as  follows.''  All  those  sections  have  a  sensible 
meaning  when  applied  to  roads  temporarily  obstructed  or  altered 
during  the  construction  of  the  works ;  but  they  are  absurd  when 
applied  to  a  road  which  under  the  powers  of  the  Act  is  to  be 
finally  and  for  ever  taken  away.  *  ♦  Under  stat.  49  Geo.  III. 
c.  clviii.  and  stat.  7  Geo.  IV.  c.  xlvii.,  a  tram  road  to  be  worked 
by  horse  power  was  constituted,  *which  was  on  payment  of  tolls 
to  be  open  to  the  horse  waggons  of  the  public.    Under  stat.  10  Sc  11 
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Act,  1846/  and  of  *The  Railways 
Clauses  Consolidation  Act,  1845/  shall 
respectively,  except  in  so  far  as  the 
same  may  be  expressly  varied  by  the 
provisions  of  this  Act,  be  incorporated 
with  and  form,  part  of  this  Act." 

Sect.  4.  "That  it  shall  be  lawful 
for  the  Company  to  construct  and 
maintain  the  line  or  lines  of  railway 
next  hereinafter  mentioned,  with  all 
proper  works  and  conveniences  con- 
nected therewith,  and  to  adapt  to  the 
purposes  of  such  new  line  or  lines  and 
works  so  much  and  such  parts  of  the 
existing  Forest  of  Dean  Railway  as 
may  be  applicable  to  the  purposes 
thereof ;  (that  is  to  say,) 

''A  railway  to  commence  at  the 
commencement  of  the  said  Forest  of 
Dean  ^Railway  at  the  summit  of 
the  hill  above  Churchway  Engine" 
(describing  a  line). 

**  And  also  a  line  of  railway  to 
commence  at  or  near  such  last  men- 
tioned point  of  junction,  and  to  ter- 
minate at  a  point  in  the  parish  of  Awre 


in  the  county  of  Gloucester,  situate  at 
or  near  the  southern  extremity  of  the 
Bullo  Pill  wharves  of  the  Forest  of 
Dean  Railway  Company." 

Stat.  16  &  17  Vict.  c.  cciv.  "For 
authorizing  the  South  Wales  Railway 
Company  to  deviate  the  line  of  their 
railway  in  the  Forest  of  Dean  ;  and 
for  other  purposes." 

Sect.  1.  That  the  provisions  of 
"The  Lands  Clauses  Consolidation 
Act,  1845,"  and  of  "The  Railways 
Clauses  Consolidation  Act,  1845," 
shall  respectively  be  incorporated  with 
and  form  part  of  this  Act. 

Sect.  13.  "  That  the  Company  shall 
abandon  and  relinquish  the  formation 
of  so  much  and  such  parts  of  the 
Forest  of  Dean  line  of  their  railway 
as  now  authorized,  between  the  points 
at  which  the  railway  by  this  Act 
authorized  commences  and  the  point 
at  which  the  same  terminates,  as  may 
become  unnecessary  by  reason  of  the 
construction  of  such  devi9tion  line  of 
railway." 


[  •626,  «.  ] 
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Company, 

[  ♦625  ] 

[  ♦626  ] 


[♦627] 


Vict.  c.  cix.  *the  South  Wales  Railway  Company  have  power  to 
purchase  this  horse  railway,  which  they  do;  and  to  convert  it 
into  a  locomotive  railway,  which  power  they  do  not  appear  to  have 
exercised.  Then  by  stat.  14  &  15  Vict.  c.  lii.,  and  stat.  16  &  17 
Vict.  c.  cciv.,  they  are  authorized  *to  make  a  new  locomotive  line 
of  railway,  and  for  that  purpose  *'  to  adapt  to  the  purposes  of  such 
new  line  "  "  such  parts  of  the  existing  Forest  of  Dean  Railway  "  (the 
horse  tram  road  or  railway)  "  as  may  be  applicable."  *  *  They 
do  convert  the  tram  road  into  a  railway  proper ;  and  the  plaintiffs 
say  that  they  are  bound  to  make  and  maintain  a  substituted  tram 
road,  along  the  whole  line,  in  fact  seven  miles ;  but  the  law  would 
be  the  same  if  it  were  ten  times  longer. 

(Lord  Campbell,  Ch.  J. :  We  are  all  of  opinion  that  such  cannot 
have  been  the  intention  of  the  Legislature.  We  shall  therefore 
call  upon  Mr,  Smith  to  show  us  that  such  is  not  the  state  of  the 
case.) 

M,  Smith,  in  reply : 

If  the  new  railway  is  as  convenient  as  the  old,  that  is  a  defence ; 
but  it  should  have  been  replied. 

(Lord  Campbell,  Ch.  J.:  The  objection  is  that  the  Railways 
Clauses  Consolidation  Act,  sect.  58,  is  not  applicable  when  the 
user  of  the  road  affected  is  the  very  object  of  the  special  Act.) 

The  words  of  the  clause  are  very  general. 

Lord  Campbell,  Ch.  J. : 

I  was  not  able  during  Mr.  Smith's  argument  to  ascertain  what 
the  state  of  the  case  really  was ;  and,  as  no  one  at  the  Bar  is  more 
habitually  clear  in  the  statement  of  his  'case,  I  could  not  but 
suspect  that  his  unusual  obscurity  arose  from  a  secret  impression 
that  his  case  would  not  be  improved  by  light.  Now  that  we  see 
what  the  plaintiffs  really  require,  it  seems  to  me  clear  that  there 
is  no  ground  for  the  action.  Authority  *was  given  to  the  Company 
by  a  special  Act  to  adapt  any  part  of  the  Forest  of  Dean  Railway 
to  the  purposes  of  a  new  line  which  the  Company  were  authorized 
to  make :  that  is,  power  was  given  them  to  change  the  whole  of  a 
line  of  several  miles  of  a  horse  tram  road  into  a  line  of  railway  to 
be  worked  by  locomotives ;  quite  a  different  thing,  and  even  a  more 
complete  change  than  if  it  were,  as  suggested,  to  alter  the  gauge 
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on  a  railway.  In  exercising  these  powers  they  necessarily  must 
obstruct  the  use  of  the  old  tram  road  by  horse  waggons.  The 
question  is  whether,  before  they  began  to  exercise  these  powers, 
they  were  bound  to  make,  and  for  ever  at  their  own  expense 
maintain,  a  substituted  tram  road  in  a  state  as  convenient  for 
horse  waggons  as  the  old  one.  Now,  though  this  seems  very 
absurd,  the  Legislature  would  have  full  power  to  enact  it ;  but  has 
it  been  so  enacted  ?  I  think  not.  The  Bailways  Glauses  Consolida- 
tion Act,  1845,  enacts  a  number  of  sections,  beginning  with  sect.  46, 
"  with  respect  to  the  crossing  of  roads,  or  other  interference  there- 
with." That  language  shows  that  the  sections  apply  to  the  crossing 
of  or  interfering  with  roads,  other  than  the  road  the  subject  of  the 
powers  of  the  Act.  Then  sect.  68,  which  is  one  of  those  sections, 
when  it  enacts  that  if  any  road  be  altered  another  shall  be  sub- 
stituted, must  be  read  as  if  it  had  said,  any  road  other  than 
that  which  the  special  Act  directs  to  be  altered.  It  would  be  a 
monstrous  absurdity  if,  in  the  same  enactment  which  directed  a 
change  of  the  nature  of  a  road,  there  was  a  direction  to  make  and 
maintain  another  road  of  the  old  nature. 


Tanner 

r. 

South 

Wales 

Railway 

COMPAKY. 


GoLERIDaE,  J. : 

The  question  is  whether  what  has  *been  done  subjects  the 
defendants  to  an  obligation  under  sect.  58 ;  for,  though  the  action 
is  given  by  sect.  55,  it  is  only  when  the  duty  imposed  by  sect.  58 
is  neglected.  These  clauses,  and  several  others,  are  collected  so 
as  to  form  a  system  of  legislation  applicable  ''  to  the  crossing  of 
roads,  or  other  interference  therewith ;  *'  and  the  words  in  sect.  58 
are  large  enough  to  embrace  every  kind  of  interference  with  such 
roads.  It  is  necessary  therefore  to  see  whether  we  are  obliged  to 
apply  them  to  such  a  road  as  this,  an  application  which  would  lead 
to  absurdities.  I  think  we  are  not  bound  to  do  so ;  for  they  clearly 
apply  only  to  such  roads  as  are  temporarily  obstructed  in  executing 
the  works.  It  is  not  necessary  to  consider  whether  the  fact  that 
the  road  is  the  property  of  the  Company  makes  any  difference ; 
for  it  seems  to  me  that  sect.  56  shows  that  the  clauses  apply  only 
to  roads  temporarily  obstructed,  and  afterwards  to  be  restored  if 
compatible  with  the  use  of  the  railway ;  and,  if  not  so  compatible, 
a  substituted  road  is  to  be  kept  up.  Now  how  can  that  be 
applicable  where  the  Act  authorizes  the  conversion  of  the  tram 
road  into  the  railway  ?  It  has  been  done  in  part  only :  but,  if  the 
plaintiffs  are  right,  supposing  the  whole  tram  road  were  changed 

R.B. — VOL.  cm.  42 


[  ♦628  I 


668 


1855.    Q.  B.    6  EL.  &  BL.  628—629. 


[b.r. 


Tanker 

V. 

South 

Wales 

Railway 

CoMPAmr, 


[  •629  ] 


into  a  railroad,  the  Company  would  be  obliged  to  restore  the  whole. 
It  is  plain  to  me  the  Act  does  not  mean  that. 

WlOHTMAN,  J.  : 

It  seems  to  me  that  *'  road  "  in  sect.  53  must  mean  road  other 
than  that  to  be  made  or  changed  under  the  Act.  If  it  did  not, 
gross  absurdities  would  follow ;  but  sect.  56,  as  is  pointed  out, 
shows  by  its  language  that  two  roads  were  in  contemplation,  one 
the  principal  railway  to  be  formed,  the  other  the  road  *temporarily 
obstructed,  and  to  be  afterwards  as  near  as  may  be  restored. 

Erlb,  J. : 

I  did  not  hear  the  whole  argument ;  but,  as  far  as  I  am  competent 
to  form  an  opinion,  I  concur. 

Judgment  for  defendant. 


1865. 
Aav.  16. 


BECKETT  V.   UPTON. 

(6  El.  &  Bl.  629-  638;  S.  0.  25  L.  J.  a  B.  70  ;  1  Jur.  N.  S.  1136.) 

[This  case  related  to  the  power  of  turnpike  trustees  to  build  toil  houses  aud 
inclose  gardens  for  them  under  the  stat.  9  Geo.  lY.  c.  77,  s.  5.    Obsolete.] 


1866. 
Nov.  17. 

[639] 


SEAELES  V.   SADGEAVE. 

(6  El.  &  Bl.  639,  640;  S.  0.  26  L.  J.  Q.  B.  16  ;  2  Jur.  N.  S.  21  ;  4  W.  B.  63 ; 

26  L.  T.  0.  8.  89.) 

Count  for  money  had  and  received.  Plea,  as  to  65/.  6s.,  parcel  &c.,  a 
tender  of  that  sum.  Beplication :  that  the  demand  was  on  one  entire 
contract  for  a  larger  sum  than  that  tendered.  Bejoinder :  that  defendant 
had  a  set-off,  reducing  the  amount  due  to  that  tendered.    Demurrer. 

Held,  a  bad  rejoinder  to  a  good  replication. 

Count  for  money  had  and  received,  and  on  an  account  stated. 
Plea,  as  to  55L  6«.,  parcel  &c.,  a  tender  of  that  sum.  Beplication : 
that  a  larger  sum  than  562.  6s.,  to  wit  82Z.,  was  due  from  defendant 
to  plaintiff  as  one  entire  sum  and  on  one  entire  contract ;  and  that 
plaintiff  at  the  time  of  the  tender  requested  defendant  to  pay  the 
entire  sum,  of  which  66Z.  6^.  was  an  indivisible  part,  and  which 
was  then  unpaid  and  unsatisfied;  yet  defendant  refused  to  pay 
more  :  wherefore  plaintiff  refused  to  take  55L  68. 

Bejoinder :  that  plaintiff  was  at  the  time  of  making  the  tender, 
and  still  is,  indebted  to  defendant  in  an  amount  equal  to  the  whole 
of  the  larger  sum  except  the  sum  of  56L  6«.,  and  defendant  offered 
then  and  still  to  set  it  off.    Demurrer.    Joinder. 
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Qmin,  for  plaintiff :  Seables 

V. 

The  replication  is  good:  Dixon  v.  Clark  (1).  In  the  judgment  in  Sadoravb. 
that  case  it  is  said  "  in  answer  to  the  special  ground  of  demurrer, — 
that  the  replication  should  have  negatived  the  existence  of  any 
set-off,  &c. — it  was  contended,  that  any  such  matter  might  and 
ought  to  have  come  by  way  of  rejoinder.  And  we  think  this  is  a 
sufficient  answer."  The  plaintiff  seems  to  have  supposed  this  an 
authority  that  such  a  rejoinder  *is  good.  But  set-off  is  entirely  [  *640  ] 
the  creature  of  stat.  2  Geo.  II.  c.  22,  s.  18,  which  is  confined  to 
set-off  between  plaintiff  and  defendant  made  after  the  action  has 
commenced. 

Barstow,  contra: 

(Lord  Campbell,  Gh.  J.:  You  will  scarcely  contend  that  the 
rejoinder  is  good  by  common  law.    What  statute  justifies  it  ?) 

It  is  very  hard  that  the  party  should  be  put  to  all  this  expense 
when  ultimately  the  plaintiff  cannot  recover. 

(Lord  Campbell,  Ch.  J. :  Hardship  is  a  topic  to  be  urged  before 
the  Legislature,  not  before  us.  But  there  was  no  great  hardship 
here ;  for  the  defendant  might  have  pleaded  payment  into  Court 
as  to  65{.  6«.,  and  set-off  as  to  the  residue.  You  had  better  amend 
by  doing  so  now,  as  we  all  think  it  clear  that  the  rejoinder  is  not 
authorized  by  stat.  2  Geo.  II.  c.  22,  s.  18.) 

Barstow  prayed  leave  so  to  amend. 

Per  Curiam  (2), 

Leave  to  amend,  otherwise  judgment  foi'  the  plaintiff. 


WILLIS  V.  COOKE.  ises. 

AV>r.  17,  19. 
(6  El.  &  Bl.  641— 648  ;  8.  C.  25  L.  J.  Q.  B.  16;  IJur.  N.  S.  1164  ;  4  W.E.54;  ! 

26  L.  T.  0.  S.  121.)  [  641  ] 

A  policy  of  insurance  was  made  at  and  from  Liverpool  to  Boston  on 
passage  money  valued  at  700/.  The  policy  was  in  the  usual  printed  form, 
with  this  memorandum :  ''  On  passage  money  of  emigrants,  subject  to  pay 
a  loss  pro  raid,  and  subject  to  the  clauses  and  conditions  made  imder  sects. 
47  to  51  of  the  Passengers  Act,  1852  (3),  compensation  clause  excepted, 
and  against  these  risks  only."    The  ship,  being  a  passenger  ship  within 

(1)  75  R.  R.  747  (5  C.  B.  365).  (3)  See  now  Merchant  Shipping  Act, 

(2)  Lord  Campbell,  Cb.  J.,  Cole-      1894  (57  &  58  Vict,  c  60),  ss.  328—335. 
uiDOE,  WiOHTMAK  and  E&LE,  JJ. 
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Willis  the  Act,  sailed,  and  by  a  peril  of  the  sea  was  driven  into  F.,  a  foreign 

r.  port,  where  she  necessarily  remained  repairing  damages  for  more  than  six 

Cooke.  weeks,  after  which  she  proceeded  with  the  passengers  to  Boston  and  arrived 

there.    During  the  detention  at  F.  the  passengers  were  maintained  by  the 

insured  at  a  cost  exceeding  the  passage  money : 

Held,  on  demurrer,  that  this  was  not  a  loss  incurred  under  tbe 
enumerated  sections,  and  that  the  underwriters  were  not  liable  to  make 
it  good. 

First  count  on  a  policy  of  insurance  set  out  in  hac  verba.  It  was 
one  of  the  ordinary  printed  forms  filled  up,  so  us  to  be  *'  at  or 
from  Liverpool  to  Boston,"  "  on  the  ship  Hope,*'  **  valued  at  700L 
On  passage  money.'*  Besides  the  usual  printed  memoranda,  there 
was  the  following  memorandum  :  **  On  passage  money  of  emigrants, 
subject  to  pay  a  loss  pro  raid,  and  subject  to  the  clauses  and 
conditions  made  under  sections  47  to  51  of  the  Passengers  Act, 
1862,  compensation  clause  excepted,  and  against  these  risks  only. 
Warranted  free  from  capture,  seizure,  and  the  consequences  of 
any  attempt  thereat.  To  pay  a  loss  according  to  foreign  state- 
ments." Averments:  that  defendant  became  an  underwriter  of 
150{. :  that  the  passage  money  was  received  by  the  assured  from 
the  passengers  by  the  Hope  :  the  usual  averment  of  interest ;  that 
the  Hope  sailed  on  the  voyage  with  the  passengers  on  board. 
*'  And,  whilst  the  said  ship  was  proceeding  on  her  said  voyage,  and 
before  her  arrival  at  Boston  aforesaid,  the  said  passage  money  in 
the  said  policy  insured  became  and  was  by  the  perils  of  the  sea 
wholly  lost  to  the  plaintiffs." 

Demurrer.    Joinder. 
[  642  J  8econd  count,  setting  out  the  same  policy  with  the  same  general 

averments  as  in  the  first  count,  but  stating  the  loss  specially  :  that, 
whilst  the  Hope  "  was  on  her  voyage,  and  before  her  arrival  at 
Boston  aforesaid,  the  said  ship,  with  the  said  emigrants  on  board, 
from  the  perils  of  the  sea  and  the  violence  of  the  winds  and 
waves,  through  tempestuous  weather,  sprang  a  leak,  and  in  con- 
sequence thereof  was  obliged  to  put  in  for  safety  into  Fayal,  in 
the  Azores,  and  was  rendered  unable  then  to  pursue  the  said 
voyage :  and,  there  being  no  other  ship  then  available  to  forward 
the  said  passengers  by  to  their  destination,  the  passengers  were 
then  necessarily  landed  and  detained  on  shore  for  a  long  period  of 
time,  and  for  a  period  beyond  six  weeks,  until  the  said  ship  was 
repaired ;  and,  whilst  the  said  passengers  were  so  detained,  large 
sums  of  money  were  expended,  out  of  the  said  passage  money 
in  the  said  policy  mentioned,  for  the  maintenance  of  the  said 
emigrants,  when  so  landed,  and  whilst  so  remaining  at  Fayal, 
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being  equal  to  the  amount  of  passage  money  insured  as  herein-  Willis 
before  mentioned :  whereby  the  said  passage  money  then  became  oookk. 
and  was  wholly  lost  to  the  plaintiffs." 

Demurrer.     Joinder. 

Plea  1,  to  the  first  count.  That  the  emigrants  in  that  count 
mentioned  respectively  engaged  their  passages  to  Boston,  and  paid 
their  passage  moneys,  the  subject  of  this  insurance,  under  contract 
tickets,  respectively  made  to  the  effect  required  by  the  Passengers 
Act,  1852,  sect.  64,  by  which  contract  tickets  respectively  it  was 
stipulated  that  each  such  passenger  should,  for  such  passage  money, 
be  provided  with  a  passage  to  Boston,  in  the  said  ship  Hope^  and 
should  be  victualled  during  the  voyage  and  the  time  of  detention 
at  any  place  before  *its  termination.  Averment :  that  the  ship  [  ^^^3  ] 
Hope  did  duly  terminate  her  voyage  at  Boston,  and  the  several 
passengers  respectively  were  provided  with  passages  to  Boston  in 
her,  and  that  the  moneys  sought  to  be  recovered  in  this  count  as  a 
loss  of  the  passage  money  by  perils  of  the  sea  are  moneys  which 
were  expended  in  and  about  victualling  the  passengers  during  the 
voyage,  and  whilst  the  ship  was  detained  before  its  termination  by 
stress  of  weather,  and  were  not  otherwise  occasioned  by  any  peril 
of  the  sea,  and  were  not  expended  or  lost  in  consequence  of  any 
condition  or  obligation  contained  in  the  sections  enumerated  in  the 
policy,  or  any  of  them.     Demurrer.     Joinder. 

Plea  2,  to  the  second  count.  Averment  in  the  same  form  as  in 
the  first  plea,  that  the  emigrants  had  contract  tickets.  Averment : 
''  that  the  voyage  was  never  abandoned,  and  that  it  duly  terminated 
at  Boston  after  the  ship  had  been  detained  at  Fayal  as  in  the  said 
count  mentioned ;  and  that  the  expenses  in  this  count  mentioned 
were  incurred  in  victualling  the  passengers  during  the  time  of  the 
said  ship's  detention  at  Fayal  before  the  termination  of  her  voyage, 
and  not  otherwise."    Demurrer.    Joinder. 

yii/t«Won  now  argued  for  the  plaintiff  (1).     *     *     * 

Bluckburn,  contra,     *     *     *  [  644  ] 

Cur.  adv.  vult 

Lord  Campbell,   Ch.  J.,  on  a  later  day    in    this    Term    (19th        [646] 
November),  delivered  judgment: 

We  continue  to  think  that  in  this  case  the  defendant  is  entitled 
to  judgment.     Without  the  special  written  memorandum  at  the 
(1)  Before  Lord  Campbell,. Ch.  J.,  Coleridge  and  Wightman,  JJ. 
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Willis  end  of  the  policy  the  plaintiffs  can  *have  no  claim.  The  insurance 
Cooke.  i^  ^^^  body  of  the  policy  being  declared  to  be  **  on  passage  money," 
[  ♦647  ]  no  loss  is  shown,  for  which  the  underwriters  are  liable,  from  the 
detention  of  the  ship  at  Fayal  and  the  expenditure  of  money  in 
maintaining  the  emigrants  there  till  the  ship  was  repaired  and 
enabled  to  pursue  her  voyage  to  Boston.  If  during  this  detention, 
which  arose  from  perils  of  the  sea,  any  expense  was  thrown  upon 
the  owners  by  the  sections  of  the  Passengers  Act,  1852,  enumerated 
in  the  memorandum,  so  for  they  would  have  a  right  to  be  indem- 
nified. The  expense  claimed  was  incurred  in  maintaining  the 
emigrants  on  shore,  while  the  ship  was  under  repair,  for  a  period 
above  six  weeks.  But,  taking  into  consideration  the  fact  that  the 
ship  was  repaired  and  continued  her  voyage  with  the  emigrants  on 
board,  we  are  of  opinion  that  this  expense  was  not  thrown  upon 
the  owners  by  any  of  the  enumerated  sections  of  the  Act  relied 
upon,  viz.  from  sect.  47  to  sect.  51  (l). 

On  behalf  of  the  plaintiffs,  sections  49  and  60  are  relied  upon. 
In  Gibson  v.  Bradford  (2)  we  held  that  under  these  sections  the 
assured  had  a  right  to  recover,  the  ship  having  been  lost,  and 
the  master  within  six  weeks  having  forwarded  the  emigrants  by 
another  ship;  because  by  these  sections  it  was  the  duty  of  the 
master  to  do  so  at  the  expense  of  the  owners  of  the  ship  insured. 
But  the  expense  of  maintaining  the  emigrants  while  the  ship 
is  under  repair  is  thrown  upon  the  owners  by  sections  82  and  64, 
and  the  contract  into  which  they  have  entered  by  the  ticket 
described  in  Schedule  (H.).  Under  this  contract  the  owners  are 
obliged  to  victual  the  passengers  according  to  a  specified  scale 
**  during  the  voyage  and  the  time  of  detention  at  any  place  before 
its  termination." 
[  648  ]  In  this  case  the  49th  section  did  not  impose  any  duty  on  the 

master  to  forward  the  passengers  in  another  ship  to  their  original 
destination ;  and  he  would  have  been  guilty  of  a  breach  of  duty 
if  he  had  not  maintained  them  while  the  ship  was  under  repair 
at  Fayal,  and  then  carried  them  on  in  this  ship  to  Boston.  If  the 
owners  of  emigrant  ships  would  protect  themselves  from  the  expense 
arising  from  a  prolongation  of  the  voyage  beyond  its  ordinary 
length,  they  must  resort  to  another  form  of  policy. 

Jvdgment  far  defendant. 
(1)  Ante,  p.  659,  note  (3).  (2)  99  R.  R  633  (4  EL  &  BL  686). 
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CKOFT  V.  LUMLEY(l).  im. 

Nov.  21,  26. 
(5  El.  &  Bl.  648—689  ;  S.  C.  25  L.  J.  Q.  B.  73,  223  ;  3  Jur.  N.  8.  62,  279 ;  4      

W.  R.  94,  357 ;  26  L.  T.  0.  8.  123,  296.)  |-  543  ] 

Ejectment  for  the  Opera  Houae,  on  the  ground  that  the  lease  was  forfeited. 
On  a  case  stated,  empowering  the  Court  to  draw  inferences  of  fact,  it 
appeared  that  in  the  lease  was  a  condition  for  re-entry  on  default  of  per- 
formance of  the  covenants  in  the  lease. 

One  was  a  covenant  not  to  use  the  property  for  any  but  theatrical  purposes, 
and  to  use  the  lessee's  best  endeavours  to  improve  it.  The  theatre  was  in 
fact  closed  for  two  years,  which  was  injurious  to  it  as  a  theatrical  property ; 
but  it  did  not  appear  that  the  lessee  was  able  to  keep  it  open : 

Held,  no  breach  of  the  covenant,  by  the  Courts  of  Queen's  Bench  and 
Exchequer  Chamber. 

Another  covenant  was  not  to  let  any  of  the  boxes  or  stalls  for  a  longer 
period  than  one  3'ear  or  season.  The  lessee,  twelve  days  before  the  end  of 
one  season,  let  boxes  for  the  next  season,  the  term  to  commence  at  a  day 
earlier  than  the  expiration  of  a  lease  of  the  same  boxes  to  another  party 
for  the  preceding  season : 

Held,  that  a  covenant  restricting  the  common  law  authority  of  a  lessee  to  let 
was  not  to  be  construed  in  the  same  way  as  an  enlarging  power  to  let;  and  that, 
construing  the  covenant  in  this  case  with  reference  to  the  nature  of  the  pro- 
perty, the  lease  of  boxes  was  in  substance  for  not  more  than  one  season,  and 
was  no  breach.  By  the  Courts  of  Queen's  Bench  and  Exchequer  Chamber. 
Another  covenant  was  against  mortgaging  or  incumbering  the  property. 
Numerous  judgments  were  signed  against  the  lessee,  some  in  actions,  by 
Judges'  orders,  some  on  cognoviU,  and  some  on  warrants  of  attorney : 

Held,  that  registered  judgments  are  charges  on  property  ;  but  that  con- 
tracting debts  and  not  paying  them,  though  followed  by  judgments,  was 
no  breach  of  the  covenant,  even  though  the  judgments  were  facilitated  by 
a  cognovit  or  warrant  of  attorney. 

But,  it  appearing,  on  the  defeazances,  that  some  of  the  warrants  of  attorney 
were  given  expressly  as  collateral  securities  for  mortgage  money,  and  that 
it  was  intended  that  the  judgments  should  for  that  purpose  be  signed,  and 
registered: 

Held,  by  the  Court  of  Queen's  Bench,  that  the  giving  such  warrants  under 
which  the  judgments  were  so  signed  and  registered  constituted  breaches  of 
the  covenant,  and  grounds  of  forfeiture. 

Held,  by  the  Court  of  Exchequer  Chamber,  on  error,  that  this  did  not 
constitute  breaches  of  the  covenant  or  grounds  of  forfeiture. 

After  all  the  forfeitures  had  been  incurred,  the  time  having  come  when 
rent  would  become  due,  the  lessee  tendered  the  rent  to  the  lessor.  He 
refused  to  take  it,  except  on  the  terms  that  it  should  be  taken,  not  as  rent, 
but  as  compensation  for  use  and  occupation  subsequent  to  the  forfeiture. 
The  lessee  refused  to  agree  to  any  such  condition ;  the  lessor  then  took  the 
money,  declaring  he  would  not  take  it  as  rent,  or  as  waiving  the  forfeitures : 
Held,  by  the  Court  of  Queen's  Bench,  that  in  legal  effect  money  must  be 

(1)  Affirmed  in  the  House  of  Lords,  (1877)  3  App. Cas.  116, 131, 47  L.  J. P.O. 

as  reported  6  H.   L.   C.  672.     Cited,  8,  37  L.  T.  727 ;  Lancashire  Waggon 

Tdeman  v.  Porthury  (1871)  L.  R.  6  Co.  v.  Nuttall  (1879)  40  L.  T.  294; 

Q.  B.  245,  40  L.  J.  Q.  B.  125,  24  L.  T.  Jamesy.  Young (1884)  27  Ch.D.652,663, 

24  ;   dough  v.  L.  &  N.  W.  Rail.  Co.  53  L.  J.  Ch.  793,  51  L.T.  75;  Adcroyd 

(1871 )  L.  R.  7  Ex.  26,  35,  41  L.  J.  Ex.  v.  Bmithies (1885)  54 L.T,  132 ;  Harman 

17,  25  L.  T.  708  ;  Morrison  v.  Universal  v.  Ainslie  [1904]  1  K,  B.  698,  73  L.  J. 

Marine  Ins.  Co.  (1872)  L.  B.  8  Ex.  197,  K.  B.  539,  90  L.  T.  624,  C.  A. 
204, 42  L.  J.  Ex.  115 ;  Davmport  v.  Beg. 
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Gboft  taken  aooording  to  the  intent  of  the  party  paying  it ;  in  this  oaae  as  rent ; 

V.  and  that  the  receipt  of  rent,  as  a  matter  of  law,  operated  to  waive  all 

LuHLET.  forfeitures  then  known  to  the  lessor,  and  that  no  protest  on  his  part  could 

preyent  this  legal  effect. 

At  the  time  of  the  receipt  the  lessor  knew  of  most  of  the  judgments,  but 
did  not  know  of  eyery  instance : 

Held,  by  the  Court  of  Queen's  Bench,  that  he  must  be  taken  to  waive 
all  forfeitures  by  that  breach  of  which  he  had  notice,  though  it  was  more 
extensive  than  he  was  aware  of. 

The  defendant  had  judgment  in  the  Court  of  Queen's  Bench,  which  was 
aflirmed  on  error  in  the  Court  of  Exchequer  Chamber,  on  the  ground  that 
no  forfeiture  had  occurred ;  the  latter  Court  pronouncing  no  opinion  on  the 
question  of  waiver  (1). 

This  was  an  ejectment  to  recover  the  Queen's  Theatre,  in  the 
Haymarket,  Middlesex.     The  writ  was  issued  20th  December,  1854. 

[  •649  ]  On  the  trial,  before  Lord  Campbell,  Ch.  J.,  ♦at  the  sittings  at  West- 
minster after  Hilary  Term,  1855,  a  verdict  was  by  consent  taken 
for  the  plaintiff,  subject  to  a  case  (drawn  by  G.  Hayes,  Esq., 
barrister),  of  which  only  as  much  as  is  necessary  to  explain  the 
judgment  of  the  Court  is  here  given. 

It  stated  that  the  defendant  Benjamin  Lumley  became  tenant 
of  the  theatre  under  a  lease  from  the  plaintiff,  dated  10th  July, 
1845,  for  terms  commencing  at  different  days,  both  of  which  would 
by  efflux  of  time  expire  on  29th  September,  1891.  The  lease 
contained,  amongst  others,  the  following  covenants  by  Lumley: 
"  That  he  the  said  B.  L.,  his  executors,"  &c.,  "  shall  not  nor  will 
at  any  time  hereafter,  during  the  said  respective  terms  hereby 
granted,  convert  the  said  theatre  or  opera  house,  or  any  part 
thereof,  to  any  other  use  than  for  acting  or  performing  operas, 
plays,  concerts,  balls,  masquerades,  assemblies,  and  such  theatrical 
and  other  public  diversions  and  entertainments  as  have  been 
usually  given  therein,  but  shall  and  will,  during  all  the  said  terms, 
use  his  and  their  utmost  endeavours  to  improve  the  same  for  that 

[  *650  ]  use  and  purpose."  "  And  also  *that  he  the  said  B.  L.,  his 
executors,"  &c.,  '*  shall  not  nor  will  at  any  time  during  the  said 
respective  terms  hereby  granted,  without  the  license  and  consent 
of  the  said  F.  C,  his  executors,"  &c.,  ''in  writing  for  that  purpose 
first  had  and  obtained,  grant  away,  assign  or  let,  charge  or  dispose 
of  the  boxes  or  stalls  of  the  said  theatre,  or  any  of  them  respectively 
(except  as  hereinafter  mentioned),  for  any  term  or  number  of  years 
whatsoever,  or  for  any  longer  period  than  one  year  or  season,  nor 
grant  any  seat  or  seats,  rights  or  privileges  of  admission  what- 
soever  in  or  to  the  said  boxes  or  stalls,  or  any  or  either  of  them 

(1)  See  note,  ante,  p.  663. 
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respectively,  or  to  any  other  part  or  parts  of  the  said  theatre,  to  Gboft 
any  person  or  persons  whomsoever  for  any  longer  period  than  one  lumley. 
year  or  season,  nor  charge  or  incumber  the  said  theatre  or  the  income 
thereof,  or  the  terms  hereby  granted  or  either  of  them,  or  any  part 
thereof  respectively,  by  mortgaging  the  same  or  granting  any  rent 
charges  or  any  other  incumbrance  or  incumbrances  whatsoever, 
nor  lessen  or  alter  the  number,  dimensions  or  character  of  the 
seats  in  the  pit  of  the  said  theatre  by  converting  the  same  or  any 
of  them  into  stalls  or  otherwise,  except  as  hereinafter  mentioned. 
Provided  nevertheless  that  it  shall  and  may  be  lawful  for  the  said 
B.  L.,  his  executors,"  &c.,  "from  time  to  time  to  underlet,  charge 
or  dispose  of,  for  any  portion  or  portions  of  the  respective  terms 
hereby  granted,  at  such  rent  or  rents  or  with  or  for  such  sum 
or  sums  of  money  and  to  such  person  or  persons  as  he  or  they  shall 
think  fit,  such  of  the  present  boxes  of  the  said  theatre  not  exceeding 
in  number  41  such  boxes  in  the  whole,  and  such  of  the  present 
stalls  of  the  said  theatre  not  exceeding  in  number  55  stalls  in  the 
whole,  as  he  the  said  Benjamin  Lumley,  his  executors,  adminis- 
trators ♦or  assigns,  shall  within  the  space  of  five  years  from  the  [  •65i  ] 
date  of  these  presents  select." 

The  lease  also  contained  the  following  condition  of  re-entry : 
"That,  if  default  shall  happen  to  be  made  by  the  said  B.  L.,  his 
executors,"  &c.,  of  or  in  payment  of  the  said  respective  rents 
hereinabove  respectively  reserved  and  made  payable,  or  either 
of  them  respectively,  or  any  part  or  portion  thereof  respectively, 
for  the  space  of  14  days  next  over  or  after  any  of  the  days  of  pay- 
ment on  which  the  same  respectively  shall  become  due  and  payable 
according  to  the  true  intent  and  meaning  of  these  presents,  or 
if  he  the  said  B.  L.,  his  executors,"  &c.,  "  shall  at  any  time  during 
the  said  respective  terms  hereby  granted,  without  the  license  and 
consent  of  the  said  F.  C,  his  executors,"  &c.,  "  in  writing  for  that 
purpose  first  had  and  obtained,  grant  away,  assign,  let,  charge 
or  otherwise  dispose  of  the  boxes  or  stalls  of  the  said  theatre  or 
opera  house,  or  any  of  them  respectively  (except  the  said  41  boxes 
and  55  stalls  hereinbefore  excepted),  for  any  term  or  number  of 
years  whatsoever,  or  for  any  longer  period  than  one  year  or  season, 
or  grant  any  seat  or  seats,  rights  or  privileges  of  admission 
whatsoever,  in  or  to  the  said  boxes  or  stalls,  or  any  or  either  of 
them  respectively,  or  to  any  other  part  or  parts  of  the  said  theatre 
or  other  premises,  to  any  person  or  persons  whomsoever  for  any 
longer  period  than  one  year  or  season  (except  as  or  as  incident  to  the 
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Gboft  said  boxes  and  stalls  hereinbefore  excepted),  or  if  the  said  B.  L., 
LuMLBY.  ^^^  executors,"  &c.,  shall  not  keep  the  opera  house  insured  from 
fire  to  the  amount  or  value  of  14,0002.,  according  to  a  covenant 
in  that  behalf,  "  or  if  the  said  B.  L.,  his  executors,"  &c.,  **  shall 
make  default  of  or  in  the  performance  of  all  or  any  of  the  other 
covenants,  grants,  articles,  conditions  and  agreements  hereinbefore 
[  *652  ]  •contained,  which  on  his  and  their  part  and  parts  are  or  ought 
to  be  performed,  observed  and  kept  (other  than  and  except  the 
covenants  or  agreements  "  for  giving  notice  to  the  said  F.  C,  his 
executors,  &;c.,  upon  the  occasion  of  underletting  the  41  boxes  and 
55  stalls  aforesaid,  or  any  of  them),  '^  then  and  in  any  of  the  said 
cases  (except  as  aforesaid),  and  from  thenceforth  and  at  any  time 
or  times  thereafter,  it  shall  and  may  be  lawful  to  and  for  the  said 
F.  C,  his  executors,"  to  re-enter. 

The  defendant  entered  under  the  lease,  and  used  the  premises 
as  an  opera  house,  as  mentioned  in  the  lease,  during  the  seasons 
for  such  entertainments,  namely  from  March  to  August  in  each 
year,  up  to  the  year  1862;  in  which  last-mentioned  year  the 
season  closed  on  the  18th  day  of  August.  From  the  date  of  the 
lease  to  the  year  1852  the  house  had  been  open,  and  such  enter- 
tainments had  taken  place  therein  every  year  during  the  season. 
Since  the  season  of  1862  the  house  has  not  been  opened  for  enter- 
tainments of  any  sort ;  but  it  has  not  been  converted  to  any  other 
uses  than  those  contemplated  by  the  lease  to  the  defendant.  It 
was  given  in  evidence  at  the  trial  by  Mr.  Martelli,  on  the  part 
of  the  plaintiff,  that  the  fact  of  the  house  not  having  been  opened 
since  1862  was,  in  his  judgment,  injurious  to  the  property. 

The  case  then  stated  the  selection  by  Lumley  of  41  boxes  and  65 
stalls  as  the  property  boxes  and  stalls,  of  which  he  might  dispose 
according  to  the  provision  in  the  lease. 

It  then  set  out  several  warrants  of  attorney  by  Lumley  to  confess 
judgments,  subject  to  defeazances  which  were  also  set  out.  On 
each  of  them  judgment  was  signed  and  registered  in  the  Common 
Fleas  Registry  and  in  the  Middlesex  Registry.  There  was  nothing 
[  *653  J  *  special  in  the  form  of  the  warrants  of  attorney.  The  points 
arising  on  this  part  of  the  case  will  appear  from  the  defeazance 
to  one  of  the  warrants,  which  was  given  on  6th  October,  1862, 
to  confess  judgment  to  William  Samuel  Price  Hughes  for  680^ 
in  the  Queen's  Bench.  The  defeazance  of  this  warrant  of  attorney 
recited  that,  by  an  indenture  bearing  date  the  1st  day  of  August, 
1852,  between   Lumley  of  the  first  part,  Joseph  Bacher  of  the 
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second  part,  W.  S.  P.  Hughes  of  the  third  part,  and  Thomas       Cboft 

Hughes  of  the  fourth  part,  in  consideration  of  the  several  debts     lumlky. 

and  sums  to  the  amount  of  2,210Z.  then  due  or  secured  to  the  said 

W.  S.  P.  Hughes  as  therein  mentioned,  and  also  in  consideration 

of  the  payment  by  W.  S.  P.  Hughes  unto  Lumley  and  Bacher  at 

the  time  of  the  execution  thereof  of  the  sum  of  2902.,  Lumley 

and  Bacher  had  entered  into  joint  and  several  covenants  with 

W.  S.  P.  Hughes  to  the  effect  that  Lumley  and  Bacher  should, 

on  the  1st  day  of  February  next  ensuing,  pay  W.  S.  P.  Hughes 

the  aggregate  sum  of  2,500!.,  with  interest  for  the  same  at  the 

rate  of  51.  per  cent,  as  to  the  aggregate  sum  of  2,210!.,  from  the 

respective  times  and  in  the  manner  therein  expressed,  and  as 

to  the  sum  of  2902.,  residue  thereof,  from  the  day  of  the  date  of  the 

said  indenture.    And  moreover  should  from  time  to  time  after 

the  said  1st  day  of  February  next,  if  and  whilst  the  said  principal 

sum  of  2,500{.  or  any  part  thereof  should  remain  unpaid,  pay 

W.  S.  P.  Hughes  on  demand,  or  in  default  of  such  demand  for 

the  time  being  then  by  equal  quarterly  payments  in  each  year, 

interest  at  the  rate  aforesaid  upon  the  same  principal  sum  or  the 

unpaid  portion  thereof  for  the  time  being.    ''And  in  the  same 

indenture  are  contained  certain  securities  by  way  of  mortgage 

for  payment  of  the  said  aggregate  sum  of  2,500!.  and  the  interest 

thereof :  *and  whereas  it  was  intended  that  this  warrant  of  attorney      [  *654  ] 

should    have  been  executed  concurrently  with  the  said  recited 

indenture,  but  the  same  has  been  delayed  until  this  day:  Now 

it  is  hereby  expressly  agreed  by  and  between  the  said  B.  Lumley 

and  W.  S.  P.  Hughes,  with  the  privity  of  Bacher,  testified  by  his 

signature  hereof,  that   the  within   written  warrant  of  attorney 

is  made  and  given,  and  judgment  to  be  entered  up  by  virtue 

thereof  is  intended,  as  a  concurrent  security  with  the  said  indenture 

of  the  1st  day  of  August  last,  for  better  securing  unto  the  said 

W.  S.  P.  Hughes,  his  executors,  administrators  and  assigns,  the 

payment  of  the  said  principal   sum  of  290!.,  part  of  the  said 

ftgg^eg&te  principal  sum  of  2,500!.,  and  the  interest  of  the  same 

sum  of  290!.  from  the  date  hereof,  upon  the  said  1st  day  of 

February  next,  and  in  the  manner  in  the  same  indenture  appointed 

for  payment  thereof,  and  which  is  hereinbefore  mentioned.    And 

that  judgment  shall  forthwith,  or  at  such  time  hereafter  as  the 

said  W.  S.  P.  Hughes,  his  executors,  administrators  or  assigns, 

shall  think  fit,  be  entered  up  under  the  authority  of  the  said 

warrant  of  attorney  and  be  registered,  but  that  no  execution  or 
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Cboft  executions  shall  be  issued  or  taken  out  upon  the  said  judgment 
Lui/lev.  unless  or  until  the  said  principal  sum  of  2902.  and  the  interest 
thereof,  or  some  part  thereof  respectively,  shall  not  be  paid  on 
the  said  Ist  day  of  February  now  next  ensuing ;  but,  in  case  such 
default  in  payment  shall  be  made,  it  shall  be  lawful  for  the  said 
W.  S.  P.  Hughes,  his  executors,  administrators  or  assigns,  imme- 
diately or  at  any  time  or  times  after  such  default,  to  issue  one  or 
more  execution  or  executions  upon  the  said  judgment  against  the 
said  B.  Lumley  "  &c. 

Judgment  was  signed  on  this  warrant  of  attorney  on  the  20th 

[  •655  ]       of  October,  1852 ;   and  it  was  registered  in  the  *Common  Pleas 

Kegistry  on  the  20th  day  of  October,  1852,  and  in  the  Middlesex 

Registry  on  the  30th  day  of  September,  1853,  under  the  statutes, 

by  the  said  William  8amuel  Price  Hughes. 

The  case  set  out  various  other  warrants  of  attorney  made  to 
secure  advances  to  W.  S.  P.  Hughes,  and  stated  that  "  W.  S.  P. 
Hughes  was  not  aware  of  the  fact  that  the  defendant  was  lessee  of 
the  opera  house  until  about  the  month  of  August,  1852,  when  in 
the  course  of  the  negotiations  between  them  a  copy  of  the  lease 
was  handed  by  the  defendant  to  the  solicitor  of  the  said  W.  S.  P. 
Hughes.  About  the  same  time  the  said  W.  S.  P.  Hughes  learned 
that  the  properties  and  chattels  in  the  theatre  were  mortgaged  for 
10,000/. :  but  these  properties  and  chattels  were  represented  to  him 
as  being  worth  40,000Z. ;  and  they  formed  an  important  considera- 
tion with  him  in  agreeing  to  make  advances  of  money  to  the 
defendant.  The  said  W.  S.  P.  Hughes  was  also  informed  and 
believed,  when  he  made  these  advances,  that  the  defendant  was  the 
owner  of  a  house  at  Fulham  called  The  Chancellors,  and  a  house  in 
Pall  Mall,  both  being  in  Middlesex." 

Ten  several  judgments  were  signed  under  Judges'  orders.  The 
case  stated  that  the  Judges'  orders  were  given  by  Benjamin  Lumley 
'*  at  the  times  and  for  the  amounts  therein  mentioned,  in  .actions 
brought  against  him  for  their  amounts;  and  they  were  given  by 
the  defendant,  as  between  him  and  the  respective  plaintiffs,  bond 
fide  and  for  debts  really  due ;  they  were  given  after  issue  joined, 
r  •666  ]  and  most  of  them  after  the  actions  *were  set  down  for  trial,  in 
order  to  save  expense  in  the  said  actions,  and  because  the  defendant 
had  no  defence  thereto." 

On  20th  December,  1851,  an  agreement  of  that  date  was  entered 
into  between  the  said  Benjamin  Lumley  and  Messrs.  Brandus  Sc  Go. 
This  agreement,  which  related  to  boxes  other  than  the  property 
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boxes,  was  in  tlie  following  form:  ''Agreement  made  the  20tli  Cboft 
December,  1851,  between  Benjamin  Lumley,"  &c.,  "of  the  one  ldbilby. 
part,  and  Louis  Brandus,  acting  on  behalf  of  the  firm  of  Messrs. 
Brandus  &  Co.,'*  &c.,  **of  the  other  part.  Whereas  Messrs. 
Brandus  &  Go.  have  this  day  advanced  and  lent  to  the  said 
B.  Lumley  the  sum  of  4,0002.  sterling  money  of  Great  Britain,  and 
the  said  B.  Lumley  has  agreed  to  grant  a  lease  of  certain  boxes 
in  Her  Majesty's  Theatre  as  a  collateral  security  for  the  due  and 
punctual  repayment  of  the  said  sum  of  4,0002.  at  the  times  herein- 
after stated,  the  parties  hereto  mutually  agree  with  each  other  for 
themselves,  their  respective  heirs,  executors,  administrators  and 
assigns  as  follows.  And,  first,  on  consideration  of  the  said  loan  by 
the  said  Messrs.  Brandus  to  the  said  B.  Lumley  of  the  sum  of 
4,0002.,  the  receipt  whereof  is  hereby  acknowledged,  he  the  said 
B.  Lumley  grants  (i)  to  the  said  Messrs.  Brandus  &  Go.  for  the 
term  of  one  whole  year,  from  the  Ist  day  of  March  next,  1852, 
upon  the  following  trusts  namely  :  And  it  is  agreed  that  if  default 
shall  be  made  in  payment  by  B.  Lumley  of  the  said  sum  of  4,0002., 
by  equal  instalments  of  2,0002.  each,  on  the  81st  March  and  the 
80th  April  next,  the  said  Messrs.  Brandus  &  Go.  shall  be  at  liberty 
forthwith  to  sell  and  dispose  of  the  said  boxes  or  any  portion  or 
portions  thereof  for  such  prices  as  he  may  be  able  to  realize,  and 
repay  himself  the  said  sum  of  4,0002.,  with  *interest,  from  the  [  •657  ] 
80th  April  to  the  day  of  payment,  and  all  expenses.  And  upon 
further  trust  to  pay  over  to  the  said  B.  Lumley  the  surplus  (if  any) 
which  shall  remain  after  payment  of  the  said  sum  of  4,0002. 
interest  and  expenses.  And  it  is  agreed  that,  if  from  any  cause 
whatever  the  said  boxes  shall  not  realize  sufficient  to  pay  the  said 
sum  of  4,0002.  interest  and  expenses,  he  the  said  B.  Lumley  shall 
pay  on  demand  to  the  said  Messrs.  Brandus  &  Go.  the  deficiency 
(if  any)  between  the  sum  or  sums  which  the  said  boxes  shall 
realize  and  the  said  sum  of  4,0002.  interest  and  expenses.  And  it 
is  further  agreed  that,  upon  the  said  sum  of  4,0002.  interest  and 
expenses  (if  any)  being  fully  paid  and  satisfied,  this  agreement  and 
the  lease  hereby  granted  shall  be  void  and  shall  be  delivered  up  to 
be  cancelled.  And  the  said  B.  Lumley  hereby  declares,  covenants 
and  agrees  that "  &c.  (covenant  for  title  and  against  incumbrances, 
and  for  further  assurances).  "And  that  he  the  said  B.  Lumley 
will  repay  to  the  said  Messrs.  Brandus  &  Go.  the  sum  of  4,0002. 
interest  and  expenses,  or  such  part  as  may  remain  unpaid,  and  that 

(1)  Sic. 
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Croft  he  the  said  B.  Lamley  and  all  persons  employed  in  and  abont  the 
LuMLET.  sftid  theatre  will  at  all  times  give  every  facility  to  the  said  Messrs. 
Brandus  &  Go.  and  their  assigns  for  the  free  use  of  the  boxes  hereby 
leased  and  every  of  them,  so  that  the  same  may  be  enjoyed  and  used 
by  the  said  Messrs.  Brandus  and  their  assigns  as  fully  and  beneficially 
as  possible."    The  numbers  of  the  boxes  were  then  specified. 

The  case  then  set  out  several  agreements  respecting  leases  of  boxes 
not  being  property  boxes.    It  is  sufficient  for  the  purposes  of  this 
report  to  set  out  so  much  of  the  statement  respecting  those  indentures 
as  raises  the  point  on  which  the  judgment  of  the  Court  proceeded. 
[  658  ]  On  the  8rd  of  July,  1862,  an  indenture  of  this  date  was  entered 

into  between  the  defendant  and  the  Marquis  of  Glanricarde  and 
Sir  John  Bayley,  whereby  and  in  consideration  of  2,0002.  paid  to 
the  defendant  by  the  said  Marquis  and  Sir  John  Bayley,  the 
defendant  granted  and  demised  to  them,  their  executors,  adminis- 
trators and  assigns,  20  boxes  in  the  said  theatre,  therein  described, 
and  being  other  than  the  property  boxes,  for  the  term  of  one  year, 
from  the  day  next  before  the  date  of  the  said  indenture,  upon  the 
terms  and  conditions  therein  mentioned. 

On  the  26th  of  November,  1862,  an  indenture  of  this  date  was 
entered  into  between  the  said  Benjamin  Lumley  and  Lord  Ward. 
By  this  deed  certain  boxes  (not  being  property  boxes)  and  certain 
stalls  were  demised  by  the  defendant  to  the  said  Lord  Ward  for  one 
year,  from  the  26th  of  November,  1862  (subject  as  to  the  said  boxes 
to  the  said  indenture  of  the  8rd  of  July,  1862,  which  comprised  and 
related  to  the  same  boxes),  upon  the  terms  and  conditions  in  the 
said  indenture  particularly  mentioned. 

On  the  1st  of  August,  1862,  an  indenture  dated  that  day  was 
made  between  the  said  Benjamin  Lumley  of  the  first  part,  the  said 
Joseph  Bacher  of  the  second  part,  the  said  W.  S.  P.  Hughes  of  the 
third  part,  and  Thomas  Hughes  of  the  fourth  part.  By  this  deed, 
after  reciting  warrants  of  attorney  of  the  26th  June,  1862,  and  the 
29th  July,  1862,  it  was  witnessed  that,  for  the  valuable  considera- 
tion therein  mentioned,  the  said  Lumley,  with  the  privity  of  the 
said  Joseph  Bacher,  and  at  the  request  and  by  the  direction  of  the 
said  W.  S.  P.  Hughes  testified  as  therein  mentioned,  did  grant  and 
[  ^659  ]  demise  unto  the  said  Thomas  Hughes,  his  ^executors,  adminis- 
trators and  assigns,  all  those  sixteen  boxes  in  the  said  theatre, 
therein  described  as  called  or  known  by  the  name  of  Her  Majesty's 
Theatre  or  the  Italian  Opera  House,  situate  in  the  Haymarket,  in 
the  parish  of  Saint  James'  within  the  liberty  of  Westminster,  in 
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the  county  of  Middlesex,  and  also  all  those  fifty  stalls  &c.,  specify-  croft 
ing  the  numbers  of  the  boxes  and  stalls,  some  of  which  were  luhley. 
amongst  those  included  in  the  grant  to  Brandus:  ante,  p.  669. 
"  Together  with  free  and  uninterrupted  admission  at  all  seasonable 
times  into,  and  egress  and  regress  to  and  from,  and  the  full  use 
and  enjoyment  of,  the  said  boxes  and  stalls  by  such  respective 
numbers  of  persons  as  the  same  were  severally  intended  or  con- 
veniently calculated  to  hold,  during  all  such  nights  and  other  times 
as  the  said  theatre  should  be  open  for  the  reception  of  audience 
spectators  or  company,  to  any  performance  or  exhibition,  otherwise 
than  by  way  of  private  rehearsal  of  any  opera,  play,  concert,  ball, 
masquerade,  assembly,  or  other  theatrical  or  public  diversion  or 
entertainment ;  and  all  profits,  advantages  and  appurtenances 
comprised  in  the  indenture  now  in  statement,  and  subject  to  the 
restrictions,  reservations  and  covenants  therein  contained."  The 
habendum  of  the  said  deed  was  as  follows :  "To  have  and  to  hold 
the  said  boxes,  stalls  and  other  premises  intended  to  be  hereby 
granted  and  demised,  unto  and  by  the  said  Thomas  Hughes,  his 
executors,  administrators  and  assigns,  from  the  1st  day  of  February 
now  next  ensuing,  or  from  such  subsequent  day  during  the  year 
1858,  upon  which  the  said  theatre  or  opera  house  shall  be  first 
opened  for  the  public  performance  of  operas  or  other  theatrical 
entertainments,  and  thenceforth  for  the  full  term  of  one  year,  to  be 
computed  from  that  day ;  provided  nevertheless  that,  in  *ca8e  the  [  •660  ] 
said  theatre  or  opera  house  shall  not,  during  the  said  year  1858,  be 
opened  for  the  public  performance  of  operas  or  other  theatrical 
entertainments,  then  and  in  such  case,  and  in  substitution  for,  and 
not  in  addition  to,  the  said  term  hereinbefore  mentioned,  the  term 
hereby  granted  shall  commence  on  the  first  day  in  any  ensuing 
year,  on  which  day  the  said  theatre  or  opera  house  shall  be  first 
opened  for  the  public  performance  of  operas  or  other  theatrical 
entertainment,  and  the  same  term  shall  thenceforth  continue  for 
the  term  of  one  year  computed  from  that  day,  subject  nevertheless 
to  "  a  proviso  for  redemption  on  payment  of  the  principal  sum  of 
2,5007.  and  interest.  The  sum  secured  by  this  deed  is  part  of  the 
moneys  in  respect  of  which  the  judgments  hereinbefore  mentioned 
were  obtained  by  the  said  W.  Hughes.  The  boxes  and  stalls  in  the 
last  mentioned  indenture  mentioned  were  not,  nor  were  any  of 
them,  property  boxes  or  stalls. 

The  case  then  proceeded  with  the  following  statement. 

In  the  beginning  of  July,  1864,  Mr.  Martelli,  who  has  acted 
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Cboft  since  the  granting  of  the  lease  as  the  agent  of  the  plaintiff  and  of 
LcMLEY.  *'h©  parties  beneficially  entitled  to  the  rent  under  the  lease,  became 
acquainted  with  the  existence  and  registration  of  the  several  judg- 
ments in  the  particulars  of  breaches  mentioned,  and  also  with 
the  existence  of  the  warrants  of  attorney  of  the  25th  June,  1852, 
of  the  29th  July,  1852,  and  of  a  warrant  of  attorney  of  the  6th 
October,  1852,  for  12,000Z.  (not  set  out  here). 

He  also  became  acquainted,  in  the  beginning  of  July,  1854, 
with  the  fact  that,  on  the  8th  July,  1852,  a  memorial  had  been 
registered  in  Middlesex  of  a  lease  by  defendant  to  the  Marquis  of 
Glanricarde  and  Sir  John  Bayley  of  20  boxes  in  the  theatre ;  and 
that,  on  the  20th  August,  1852,  a  memorial  had  been  registered  in 
[  •661  ]  *Middlesex  of  a  lease  by  defendant  to  Thomas  Hughes  of  16  boxes 
in  the  theatre ;  and  that,  on  the  7th  December,  1862,  a  memorial 
had  been  registered  of  a  lease  by  defendant  to  William  Baron 
Ward  of  20  boxes  and  of  certain  stalls  ;  but  he  was  not  acquainted 
with  any  of  the  particulars  respecting  the  said  several  leases,  either 
as  to  the  term  for  which  such  leases  had  been  granted,  or  as  to  the 
particular  boxes  referred  to  in  such  leases,  or  in  any  other  respect ; 
nor  was  he  acquainted  with  these  particulars  until  after  the  action 
had  been  brought:  but  the  clerk  to  the  plaintiff's  attorney  who 
directed  the  searches  to  be  made  on  behalf  of  the  plaintiff,  at  the 
time  of  such  searches,  referred  to  and  saw  the  memorials  of  the  leases 
and  extracted  therefrom  the  general  statement  of  the  nature  of  the 
document,  and  the  time  of  registration,  with  which  Mr.  Martelli 
was  made  acquainted  in  July,  1854,  as  before  mentioned.  The 
rent  reserved  in  the  lease  of  the  theatre  to  the  defendant  was  duly 
paid  down  to  and  including  the  amount  falling  due  at  Lady  Day, 
1854.  The  receipts  for  the  rent  have  been  always  given  by  Mr. 
Martelli,  and  are  in  the  following  form,  which  is  a  copy  of  the 
receipt  given  for  the  rent  due  at  Lady  Day,  1854  : 

"  Keceived  the  5th  day  of  May,  1854,  of  Benjamin  Lumley,  Esquire, 
per  Lord  Ward,  the  sum  of  four  hundred  and  eighty-three  pounds, 
thirteen  shillings  and  sixpence,  being  one  quarter's  rent  of  Her 
Majesty's  Theatre,  Haymarket,  due  Lady  Day  last. 

To  One  Quarter's  Income  Tax £14    2    1 

By  Cash  469  11    5 

£483  13*    6 


"  For  Horatio  F.  K.  Holloway,  Esq., 
Chas.  H.  a.  Mabtblli,  10,  New  Square,  Lincoln's  Inn." 
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The  Horatio  F.  E.  Holloway  in  the  said  receipts  mentioned  is       Cboft 
the  party  beneficially  entitled  to  the  rent  under  the  lease  (the      lumlet. 
plaintiff  being  a  mere  trustee),  and  is  the  brother  of  the  said       [  6 .2  ] 
Mr.  Martelli. 

The  following  correspondence  took  place  between  the  said  Mr. 
Martelli,  acting  on  behalf  of  the  plaintiff  and  the  said  Mr.  Horatio 
F.  K.  Holloway,  and  Messrs.  Lyon,  Barnes  and  Ellis,  acting  on  behalf 
of  the  defendant  Lumley,  and  also  for  boxholders  in  the  said  opera 
house. 

''  Spring  Gardens,  26th  July,  1854. 

"Dear  Sir, — Mr.  Benbow  has  been  with  us  on  the  subject  of 
the  quarter's  rent,  due  for  Her  Majesty's  Theatre  at  Midsummer. 

**  We  are  prepared  to  pay  to  you  the  rent  on  your  handing  to  us  a 
receipt  in  the  usual  form,  or  if  you  prefer  it  we  will  pay  or  tender 
the  amount  to  the  lessor,  without  requiring  any  receipt ;  and  we 
shall  be  obliged  by  your  informing  us  which  course  you  wish  us  to 
adopt. 
"  C.  H.  A.  Martelli,  Esq.,  We  are,  Dear  Sir, 

**  New  Square,  Yours  faithfully, 

"  Lincoln's  Inn.  Lyon,  Barnes  and  Ellis." 

**  10,  New  Square,  Lincoln's  Inn,  27th  July,  1854. 
"  Dear  Sirs, — Any  receipt  which  could  now  be  given  in  respect  of 
any  payment  on  account  of  the  occupation  of  Her  Majesty's  Theatre 
must  express  that  it  is  given  without  prejudice  to  the  lessor's  right 
of  re-entry.  I  am  prepared,  however,  to  accept,  on  the  part  of  the 
lessor,  the  amount  payable  for  the  last  quarter,  without  giving  any 
receipt,  on  the  express  understanding  that  such  amount  shall  be 
received  as  compensation  for  the  occupation  merely,  and  not  as  rent 
under  an  existing  and  *unforfeited  lease,  and  on  the  express  under-  [  'ees  ] 
standing  that  such  receipt  shall  not  be  construed  as  any  waiver  of 
the  lessor's  right  of  re-entry. 

"  I  am,  dear  Sirs,  Yours  faithfully, 
"  Messrs.  Lyon,  Barnes  and  Ellis.  Chas.  H.  A.  Martelli." 

"  Spring  Gardens,  27th  July,  1854. 

**  Dear  Sir, — We  have  to  acknowledge  the  receipt  of  your  letter 
of  to-day;  and  we  are  afraid  that  you  have  misunderstood  the 
purport  of  our  letter,  to  which  it  is  an  answer.  We  understand  from 
your  letter  that  you  decline  to  give  the  usual,  that  is  the  unqualified, 
receipt  for  the  quarter's  rent  due  at  Midsummer.     We  decline  to 
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Croft       pay  it  to  you  upon  any  qualified  receipt,  or  on  any  understanding ; 
LuMLBY.      but  we  will  pay  it  to  the  lessor  without  requiring  from  him  any 
receipt  at  all;  and  he  may  accept  it  or  reject  it  as  he  may  be 
advised. 

"We  are,  dear  Sir,  Yours  faithfully, 
"  G.  H.  A.  Martblli,  Esq.  Lyon,  Barnes  and  Ellis." 

"  Lincoln's  Inn,  28th  July,  1854. 
"Dear  Sirs, — I  am  sorry  I  have  notexplained  myself  with  sufiScient 
clearness ;  but  it  is  not,  I  think,  from  misunderstanding  your  letter. 
You  offer  to  pay  the  amount  in  question,  either  on  my  unqualified 
receipt,  or  to  the  lessor  without  any  receipt.  I,  as  the  agent  of  the 
lessor,  say  I  cannot  give  you  an  unqualified  receipt,  but  am  willing 
to  accept  the  amount  without  any  receipt  being  given,  but  stating 
to  you  that  I  accept  it  without  prejudice,  in  the  manner  described 
in  my  last  letter.  I  shall  be  satisfied  by  thus  clearly  intimating 
that  I  do  not  by  such  acceptance  waive  the  lessor's  right  of  re-entry, 
whether  you  acquiesce  in  my  intimation  or  not.  I  do  not  ask  you 
[  *e6i  ]  to  pay  the  amount  on  the  footing  that  *you  accede  to  any  under- 
standing :  I  merely  wish  to  express  the  lessor's  view  and  intention. 
If  you  think  fit  to  send  me  a  crossed  cheque  for  the  amount  after 
what  has  passed,  I  shall  have  no  objection  to  receive  it,  without 
writing  or  saying  anything  more.  It  is  for  you  to  determine 
whether  you  will  send  the  cheque  under  such  circumstances.  The 
lessor  will  not  reject  it.  I  do  not  understand  that  you  wish  to 
distinguish  between  the  lessor  and  his  agent,  so  as  to  be  desirous 
under  these  circumstances  to  pay  to  him  instead  of  to  me ;  but  this 
again  is  for  you  to  decide. 

"  I  remain,  dear  Sirs,  Yours'  faithfully, 
"  Messrs.  Lyon,  Barnes  and  Ellis.  Charles  H.  A.  Martelli." 

"  Spring  Gardens,  29th  July,  1854. 

"  Dear  Sir, — We  have  to  acknowledge  the  receipt  of  your  letter 
of  yesterday.  Upon  reconsideration  of  the  matter,  it  appears  to  us 
that  we  had  better  let  the  matter  remain  as  it  stands  until  you  are 
willing  to  give  us  the  usual  receipt  for  the  rent  now  due;  and 
therefore  we  do  not  propose  to  tender  the  rent  to  the  lessor.  Have 
the  kindness  to  take  notice  that  we  are  ready  to  pay  the  rent 
whenever  you  send  us  the  usual  receipt. 

"  We  are,  dear  Sir,  Yours  faithfully, 

**  C.  H.  A.  Martblli,  Esq.  Lyon,  Barnes  and  Ellis." 
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**  Spkino  Gardens,  6th  October,  1854.  Cboft 

"  Dbar  Sir, — It  would  be  a  convenience  to  us  to  know  whether     lumley. 
it  is  your  intention   to  apply  for  payment  of  the  rent  of  Her 
Majesty's  Theatre  due  on  the  29th  ultimo,  and  to  give  the  usual 
receipt  for  it,  in  order  that  we  may  provide  for  the  payment. 
"We  are,  dear  Sir,  Yours  faithfully, 
"  C.  H.  A.  Martblli,  Esq.  Lyon,  Barnbs  and  Ellis." 

'*  Marchwood,  Southampton,  7th  Oct.  1854.  [  666  ] 

**  Dbar  Sir, — I  shall  be  very  glad  to  receive  both  the  Midsummer 
and  Michaelmas  rent  for  Her  Majesty's  Theatre:  but  I  can  only 
do  so  without  prejudice  to  the  right  to  bring  ejectment ;  and  any 
receipt  to  be  given  must  be  expressed  accordingly. 

"  I  am,  dear  Sirs,  Yours  faithfully, 
"  Messrs.  Lyon,  Barnes  and  Ellis.  G.  H.  A.  Martblli." 

On  the  26th  of  October,  1854,  it  was  arranged  that  Mr.  Martelli, 
as  the  authorized  agent  of  the  plaintiff,  should  call  on  the  following 
day  on  Mr.  Barnes,  of  the  said  firm  of  Lyon,  Barnes  and  Ellis.  Mr. 
Martelli  accordingly  called,  on  the  27th  of  October,  upon  and  saw 
Mr.  Barnes  at  his  office.  Before  going  to  Mr.  Barnes,  Mr.  Martelli 
wrote  a  letter,  of  which  the  following  is  a  copy,  and  took  the  same 
with  him  to  Mr.  Barnes's  office. 

"  10,  Nbw  Squarb,  Lincoln's  Inn,  27th  Oct.  1854. 
"  Dbar  Sirs, — "  To  avoid  any  misunderstanding  on  my  receiving 
the  money  which  you  inform  me  you  intend  to  pay  on  account  of  rent 
for  Her  Majesty's  Theatre,  I  beg  to  say  that  I  adhere  to  the  resolu- 
tions on  the  subject  expressed  in  my  letters  to  you  of  the  27th  and 
28th  July  last  and  the  7th  October  instant,  and  that  I  intend  to 
receive  as  compensation  for  the  occupation  merely,  and  not  as  rent 
under  an  existing  and  unforfeited  lease,  any  amount  that  you  may 
pay,  not  waiving  the  lessor's  right  of  re-entry,  but  expressly  reserving 
the  same. 

**  I  am,  dear  Sirs,  Yours  faithfully, 

"  Messrs.  Lyon,  Barnbs  and  Ellis.  Ghas.  fi.  A.  Martblli." 

At  this  interview  Mr.  Martelli  produced  the  last  mentioned 
*letter,  and  read  the  same,  and  endeavoured  to  get  Mr.  Barnes  to  [  *^®  ] 
attend  to  it;  but  Mr.  Barnes  declined  to  hear  or  attend  to  the 
letter.  After  some  conversation,  a  sum  of  money  equal  to  the 
amount  of  the  Midsummer  and  Michaelmas  rent  was  produced ; 
and  Mr.  Barnes,  on  behalf  of  the  defendant,  tendered  the  amount 

48—2 
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Croft  to  Mr.  Martelli,  stating  "  that  he  tendered  to  him  the  half  year's 
LuMLEY.  ^^^^  ^^^  ft*  Michaelmas,  and  that  he  did  so  without  any  condition 
or  reservation.**  Mr.  Martelli  stated  "  that  he  would  not  receive 
the  money  as  rent  due  under  an  existing  unforfeited  lease,  but  that 
he  was  willing  to  accept  it  as  compensation  for  the  occupation 
merely,  and  without  prejudice  to  the  lessor *s  right  of  re-entry  for 
breach  of  covenant.*'  Mr.  Barnes  thereupon  said ''  that  he  assented 
to  no  such  condition,  that  he  tendered  the  money  unconditionally 
*  as  rent  due,  and  that  as  rent  Mr.  Martelli  must  take  it  or  leave  it." 
Mr.  Martelli  said  ''  that  he  understood  what  Mr.  Barnes  meant." 
After  some  further  conversation,  in  which  Mr.  Martelli  and  Mr. 
Barnes  respectively  adhered  to  their  intention  previously  expressed, 
Mr.  Martelli  took  up  the  money,  saying  at  the  time  of  so  taking  it 
''  that  he  took  it  as  compensation  for  the  occupation  of  the  premises 
merely,  and  not  as  rent  due  under  an  existing  and  unforfeited 
lease,  and  that  he  did  not  waive  the  lessor's  right  of  re-entry,  but 
expressly  reserved  it." 

Upon  the  above  mentioned  occasion  no  receipt  was  asked  for  or 
given. 

The  Court  are  to  have  power  to  draw  the  same  inferences  as  a 
jury  :  and  it  is  agreed  that  agreed  copies  of  any  of  the  documents 
mentioned  in  the  case  may  be  referred  to  by  the  Court  or  by  any  of 
the  parties  on  the  argument. 
[  667  ]  The  question  for  the  opinion  of  the  Court  is  : 

Whether  the  said  lease  has  been  under  the  circumstances  of  this 
case  forfeited  ? 

And,  if  so,  whether  there  has  been  a  waiver  of  the  forfeiture  ? 

If  the  Court  shall  not  be  of  opinion  that  the  said  lease  has  been 
forfeited,  or  if  it  shall  be  of  this  opinion  but  shall  think  that  there 
has  been  a  waiver  of  the  forfeiture,  a  verdict  is  to  be  entered  for  all 
the  defendants. 

The  case  was  now  argued  (i). 

[H.  HiU  was  heard  for  the  plaintiff  and  -Sir  Fitzroy  Kelly  for 
the  defendants.] 

Cur.  adv.  vult. 

[672]       Lord  Campbell,  Ch.  J.,  on  a  subsequent  day  (November  26th), 
delivered  judgment : 

This  is  an   ejectment  to  recover  a  house  and  premises,  com- 
monly called  the  Opera  House,  or  Her  Majesty's  Theatre,  in  the 
(1)  Before  Lord  Campbell,  Ch.  J,,  Coleridge,  Wightman  and  Erie,  J  J. 
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Haymarket,  on  the  forfeiture  of  a  lease  by  reason  of  alleged  breaches  croft 
of  covenant.  The  lease,  bearing  date  lOtli  July,  1845,  was  granted  lumley. 
by  the  plaintiff  to  the  defendant  Lumley,  as  to  part  for  66  years  and 
as  to  other  part  for  51  years;  and  it  contains  the  covenants  and  the 
clause  of  re-entry  hereafter  mentioned  and  commented  upon.  We 
are  to  say :  1st.  Whether  the  said  lease  has  been  under  the  circum- 
stances of  this  case  forfeited  ?  and,  2nd.  If  so,  Whether  there  has 
been  a  waiver  of  the  forfeiture  ? 

The  plaintiff  first  proceeds  upon  a  covenant,  whereby  the  lessee 
covenanted  that  he,  his  executors,  administrators  and  assigns,  or 
any  of  them,  should  not  nor  would  at  any  time  thereafter,  during 
the  said  respective  terms  thereby  granted,  convert  the  said  theatre 
or  opera  house,  *or  any  part  thereof,  to  any  other  use  than  for  [  '673  ] 
acting  or  performing  operas,  plays,  concerts,  balls,  masquerades, 
assemblies,  and  such  theatrical  and  other  public  diversions  and 
entertainments  as  had  been  usually  given  therein,  but  should  and 
would,  during  all  the  said  terms,  use  his  and  their  utmost  endeavours 
to  improve  the  same  for  that  use  and  purpose. 

In  support  of  the  alleged  breach  of  this  covenant,  the  case  finds 
that  **  the  defendant  entered  under  the  lease,  and  used  the  premises 
as  an  opera  house,  as  mentioned  in  the  lease,  during  the  seasons 
for  such  entertainments,  namely  from  March  to  August  in  each  year, 
up  to  the  year  1852 ;  in  which  last  mentioned  year  the  season  closed 
on  the  18th  day  of  August.  From  the  date  of  the  lease  to  the  year 
1852  the  house  had  been  open ;  and  such  entertainments  had  taken 
place  therein  every  year  during  the  season.  Since  the  season  of 
1852  the  house  has  not  been  open  for  entertainments  of  any  sort : 
but  it  has  not  been  converted  to  any  other  uses  than  those  contem- 
plated by  the  lease  to  the  defendant."  And  further  it  was  given  in 
evidence  at  the  trial,  by  a  witness  of  competent  skill,  ''that  the 
fact  of  the  house  not  having  been  opened  since  1852  was,  in  his 
judgment,  injurious  to  the  property." 

By  agreement  of  the  parties  we  have  power  to  draw  the  same 
inferences  as  a  jury  from  the  evidence  stated.  But  we  are  of  opinion 
that  the  plaintiff  has  not  substantiated  any  breach  of  this  covenant. 
The  negative  part  of  it  most  certainly  has  not  been  broken.  The 
positive  part  is  only  that  the  lessee  would  use  his  best  endeavours 
to  improve  the  theatre  for  the  use  and  purpose  to  which  it  was 
destined,  which  seems  to  refer  to  the  condition  of  the  theatre  as  to 
repair,  and  fitness  for  theatrical  performances,  ♦not  to  its  being  [  ♦674  ] 
opened  for  such  performances  every  season :  at  any  rate,  there  is 
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Croft  no  evidence  that  Mr.  Lumley  has  not  used  his  best  endeavours  to 
LuMLEY.  ^QQV  i^  OP®^  every  season,  although  unfortunately  it  has  been  closed 
since  1852.  We  should  have  no  difficulty  in  drawing  the  inference 
that  this  has  been  injurious  to  the  property  by  bringing  rival 
establishments  into  fashion ;  but  the  covenant  relied  upon  is  not 
framed  to  meet  such  a  contingency. 

An  attempt  is  made  to  bolster  up  the  evidence  of  this  breach  by 
resorting  to  the  warrants  of  attorney,  Judges'  orders,  and  judgments, 
and  the  leases  or  mortgages  of  boxes  and  stalls,  hereinafter  men- 
tioned ;  but,  whatever  effect  they  may  have  on  any  other  covenant, 
we  think  they  do  not  at  all  apply  to  this  covenant  about  improving 
the  theatre  for  its  proper  use  and  purpose. 

The  other  covenant  relied  upon  is  that  he  the  said  Lumley,  his 
executors,  administrators  or  assigns,  or  any  of  them,  should  not  nor 
would,  at  any  time  during  the  said  respective  terms,  without  the 
licence  and  consent  of  the  said  Croft,  his  executors,  administrators 
and  assigns,  in  writing,  for  that  purpose  first  had  and  obtained,  grant 
away,  assign  or  let,  charge  or  dispose  of  the  boxes  or  stalls  of  the 
said  theatre,  or  any  of  them  (with  an  immaterial  exception),  for  any 
term  or  number  of  years  whatsoever,  or  for  any  longer  period  than 
one  year  or  season,  nor  grant  any  seat  or  seats,  rights  or  privileges 
of  admission  whatsoever,  in  or  to  the  said  boxes,  or  stalls,  or  any  or 
either  of  them  respectively,  or  to  any  other  part  or  parts  of  the  said 
theatre,  to  any  person  or  persons  whomsoever  for  any  longer  period 
than  one  year  or  season,  nor  charge  or  incumber  the  said  theatre, 
I  *675  J  or  the  income  thereof,  or  the  terms  thereby  granted,  or  either  *of 
them,  or  any  part  thereof  respectively,  by  mortgaging  the  same,  or 
granting  any  rent  charges  or  any  other  incumbrance  or  incumbrances 
whatsoever. 

To  prove  a  breach  of  the  first  part  of  this  covenant  the  plaintiff 
relies  upon  an  indenture,  dated  1st  August,  1852,  between  Lumley 
of  the  first  part,  Joseph  Bacher  of  the  second  part,  William  Hughes 
of  the  third  part,  and  Thomas  Hughes  of  the  fourth  part,  whereby, 
after  reciting  certain  warrants  of  attorney  of  25th  June,  1852,  and 
29th  July,  1852,  it  was  witnessed  that,  for  the  valuable  consideration 
therein  mentioned,  Lumley,  with  the  privity  of  Bacher,  and  at  the 
request  and  by  the  direction  of  William  Hughes,  did  grant  and 
demise  to  Thomas  Hughes  16  boxes  in  the  said  theatre,  numbered 
and  described  as  therein  mentioned,  and  certain  stalls  in  the  said 
theatre,  together  with  free  and  uninterrupted  admission  at  all 
seasonable  times  into,  and  egress  and  regress  to  and  from,  the  said 
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boxes  and  stalls  &c. :  To  have  and  to  hold  the  said  boxes  and  stalls       Cboft 

unto  the  said  Thomas  Hughes,  his  executors  &c.,  from  the  1st  day      lumlby. 

of  February  then  next  ensuing,  or  from  such  subsequent  day  during 

the  year  1858  upon  which  the  said  theatre  or  opera  house  should 

be  first  opened  for  the  performance  of  operas  or  other  theatrical 

entertainments,  and  thenceforth  for  the  full  term  of  one  year  to  be 

computed  from  that  day :  provided  nevertheless  that  in  case  the 

said  theatre  or  opera  house  should  not  during  the  said  year  1853 

be  opened  for  the  public  performance  of  operas  or  other  theatrical 

entertainments,  then,  in  substitution  for  and  not  in  addition  to  the 

said  term,  the  term  hereby  granted  should  commence  on  the  first 

day  in  any  ensuing  year  on  wliich  day  the  said  theatre  or  opera 

house  should  be  first  opened  for  the  public  performance  *of  operas      [  •676  J 

or  other  theatrical   entertainments,  and  the   same  term   should 

thenceforth  continue  for  the  term  of  one  year  computed  from  that 

day,  subject  nevertheless  to  a  proviso  for  redemption  on  payment 

of  the  principal  sum  of  2,500{.  and  interest.     The  plaintiff  contends 

that,  although  this  lease  is  not  for  any  longer  term  than  one  year 

or  season,  yet,  as  it  is  not  a  lease  in  possession,  and  as  it  would  not 

expire  till  more  than  a  year  from  its  date,  it  is  an  infraction  of  the 

covenant. 

There  are  many  authorities  to  show  that,  if  there  be  a  power  to 
lease  for  a  term  of  years,  a  lease  for  that  term  must  be  in  posses- 
sion ;  but  we  do  not  think  that  those  authorities  are  by  any  means 
conclusive  upon  the  question  now  before  us.  This  is  not  a  power 
to  lease  where  the  lessor  could  not  grant  the  lease  from  the  estate 
vested  in  him,  but  a  covenant  in  restraint  of  the  power  of  leasing 
which  the  defendant  Lumley  possesses  from  the  estate  vested  in 
him ;  and  we  must  see  what  is  the  object  of  the  covenant  and  the 
fair  construction  to  be  put  upon  it  according  to  the  intention  of  the 
parties.  For  this  purpose  we  must  look  to  the  nature  of  the  property 
leased,  and  the  manner  in  which  it  appears  to  be  managed.  Little 
doubt  can  be  entertained  that  a  lease  granted  one  day  after  a  season 
had  terminated,  to  hold  from  the  first  day  of  the  following  season 
to  the  termination  of  that  season,  would  be  no  violation  of  the 
covenant ;  but  this  would  nevertheless  be  a  lease  in  faturo.  This 
lease  was  granted  twelve  days  before  the  season  of  1852  closed; 
and  it  is  for  a  year  from  the  commencement  of  the  following  season. 
But  still  it  appears  only  to  be  meant  for  one  season,  as  the  sublessee 
could  take  no  benefit  from  it  during  ctuy  part  of  the  season  of  1852, 
and  it  appears  to  have  been  contemplated  *that  be  should  only  have       [  *677 1 
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Croft  the  boxes  and  stalls  for  one  season,  whensoever  that  season  should 
LuMLBY.  begin.  We  approve  of  the  rule  for  the  construction  of  covenants  in 
a  lease  to  be  enforced  by  a  proviso  of  re-entry  as  laid  down  in  Doe  d. 
Davis  V.  EUam  (i)  and  Doe  d.  Muston  v.  Gladwin  (2):  but,  applying 
that  rule  to  the  present  case,  we  do  not  think  that  there  was  any 
forfeiture  by  the  lease  of  1st  August,  1852,  of  these  boxes  and  stalls 
to  Thomas  Hughes. 

We  now  come  to  more  serious  matter  adduced  to  establish  a 
breach  of  the  latter  part  of  the  second  covenant  against  charging 
or  incumbering  the  theatre  or  the  terms  granted  by  the  lease,  or 
either  of  them,  or  any  part  thereof  respectively,  by  mortgaging 
the  same  or  granting  rent  charges  or  any  other  incumbrance  or 
incumbrances  whatsoever.  The  mere  grant  of  a  warrant  of  attorney 
to  secure  a  just  debt,  or  the  consent  to  a  Judge's  order  to  sign  judg- 
ment in  a  bond  fide  action  to  which  there  is  no  defence,  would  be 
no  breach  of  this  covenant,  although  it  might  lead  eventually  to  the 
lease  being  taken  in  execution  :  but  we  are  of  opinion  that  it  has 
been  broken  by  what  Mr.  Lumley  has  done  and  caused  to  be  done, 
amounting  to  a  positive  and  direct  and  actual  charge  and  incum- 
brance upon  the  theatre  and  the  two  terms  granted  by  the  lease  of 
10th  July,  1845. 

Among  the  numerous  warrants  of  attorney  it  will  only  be 
necessary  to  refer  to  that  dated  6th  October,  1852,  given  by  Lumley 
to  William  S.  P.  Hughes.  This  warrant  of  attorney,  in  as  far  as  it 
authorized  the  attorneys  named  in  it  to  appear  and  confess  an 
[  *678  ]  action  &c.,  is  in  the  usual  ^general  form.  But  the  defeazance  shows 
a  purpose  that  that  should  be  done  by  Lumley's  authority,  which 
amounts  to  a  charge  or  incumbrance  within  the  meaning  of  the 
covenant.  It  recites  an  indenture  of  1st  August  preceding  between 
Lumley,  Bacher,  William  S.  P.  Hughes  and  Thomas  Hughes, 
whereby,  in  consideration  of  sums  to  the  amount  of  2,210^.,  then 
due  or  secured  to  William  S.  P.  Hughes,  and  in  consideration  of  the 
payment  by  William  S.  P.  Hughes  to  Lumley  and  Bacher  of  the 
further  sum  of  290Z.,  Lumley  and  Bacher  had  covenanted,  jointly 
and  severally,  with  William  S.  P.  Hughes,  that  they,  or  one  of 
them,  should,  on  the  Ist  day  of  February  then  next,  pay  to  William 
S.  P.  Hughes  the  aggregate  sum  of  2,500/,,  with  interest,  and  should 
continue  to  pay  interest  for  the  same  at  five  per  cent,  till  the  whole 
was  paid,  it  was  expressly  agreed  between  Lumley  and  William  S.  P. 
Hughes,  with  the  privity  of  Bacher,  that  the  said  warrant  of 
(1)  31  R.  R.  729  (Moo,  &  Mai  189).         (2)  66  R,  R,  611  (6  Q.  B.  963). 
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attorney  was  made  and  given,  and  judgment,  to  be  entered  up  by  Groft 
virtue  thereof,  was  intended  as  a  concurrent  security  with  the  said  lumlby. 
indenture  for  better  securing  to  William  S.  P.  Hughes  the  payment 
of  the  said  principal  sum  of  290^.,  part  of  the  said  aggregate  prin- 
cipal sum  of  2,500Z.  and  interest  upon  the  said  1st  day  of  February 
as  before  mentioned,  and  that  judgment  should  forthwith,  or  at 
such  time  thereafter  as  William  S.  P.  Hughes  should  think  fit,  be 
entered  up  under  the  authority  of  the  said  warrant  of  attorney,  and 
be  registered ;  but  that  no  execution  should  be  taken  out  upon  the 
judgment  until  default  in  payment  of  the  290Z.  and  interest  on 
the  1st  of  February;  but  in  case  of  such  default  it  should  be 
lawful  for  William  S.  P.  Hughes  immediately,  or  at  any  time  after 
such  default,  to  issue  execution  against  Lumley  for  the  290Z.  and 
interest. 

Judgment  was  accordingly  signed  on  this  warrant  of  attorney       [  679  ] 
on  the  20th  day  of  October,  1852 ;  and  it  was  registered  by  William 
S.  P.  Hughes  in  the  Common  Pleas  Registry  on  the  same  day,  and 
in  the  Middlesex  Begistry  on  the  80th  day  of  September,  1858. 

The  case  further  finds  that  "William  S.  P.  Hughes  was  not 
aware  that  Lumley  was  lessee  of  the  opera  house  until  about 
August,  1852 ;  but  that " ''  in  the  course  of  the  negotiations  between 
them  a  copy  of  the  lease  was  handed  by  the  defendant  to  the 
solicitor  of  the  said  William  S.  P.  Hughes." 

Now,  having  regard  to  these  facts,  and  to  the  18th  section  of 
stat.  1  it  2  Vict.  c.  110,  it  is  quite  clear  that  Lumley's  interest  in 
the  opera  house  under  the  lease  from  the  plaintiff  was  actually 
charged,  and  that  William  8.  P.  Hughes,  the  judgment  creditor, 
had  ''  such  and  the  same  remedies  in  a  court  of  equity  against  the 
hereditaments  so  charged"  ''as  he  would  be  entitled  to  in  case" 
Lumley  ''  had  by  writing  under  his  hand  agreed  to  charge  the  same 
with  the  amount  of  such  judgment  debt  and  interest  thereon."  It 
seems  equally  clear  that  such  was  the  intention  of  Lumley  when  he 
executed  the  warrant  of  attorney.  He  must  be  taken  to  have  been 
aware  of  the  statute,  and  to  have  intended  the  necessary  con- 
sequence of  his  own  act.  It  becomes  unnecessary,  therefore,  to 
comment  upon  Saltmarshe  v.  Hewett  (l),  Doe  d.  Duke  of  Norfolk 
V.  Hawke  (2),  and  other  cases  cited,  which  have  really  no  applica- 
tion to  such  a  state  of  facts. 

A  point  was  made  that  the  proviso  of  re-entry  in  this  lease  would 
not  apply  to  the  breach  of  a  negative  covenant  *against  charging      [  '680  ] 
(1)  40  li.  R.  436  (1  Ad.  &  El.  812).  (2)  2  East,  481. 
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Cbopt       or  incumbering ;  but  during  the  argument  we  expressed  a  clear 
LuMLEY.      opinion  that  it  does. 

We  are  therefore  bound  to  come  to  the  conclusion  that  the  lease 
had  been  forfeited  ;  and  we  have  only  further  to  consider  "  whether 
there  has  been  a  waiver  of  the  forfeiture." 

This  depends  upon  the  effect  of  what  passed  on  the  27th  of 
October,  1854,  between  Mr.  MarteUi,  representing  the  plaintiff,  and 
Mr.  Barnes    representing  the  defendant  Lumley.     Certainly  Mr. 
MarteUi  always,  most  resolutely,  insisted  both  by  his  letter,  and  by 
word  of  mouth,  that  he  would  receive  the  money  offered  as  com- 
pensation for  the  occupation  only,  and  not  as  rent  under  an  existing 
lease,  and  that  he  would  reserve  the  lessor's  right  of  re-entry ;  and, 
at  the  moment  when  he  at  last  took  up  the  money,  he  repeated  the 
expression  that  he  took  it  as  compensation,  not  as  rent,  reserving 
the  right  of  re-entry.    But  there  is  an  established  maxim  of  law 
that,  when  money  is  paid,  it  is  to  be  applied  according  to  the 
expressed  will  of  the  payer,  not  of  the  receiver.     If  the  party  to 
whom  the  money  is  offered  does  not  agree  to  apply  it  according  to 
the  expressed  will  of  the  party  offering  it,  he  must  refuse  it,  and 
stand  upon  the  rights  which  the  law  gives  him.    We  see  no  reason 
why  this  maxim  should  not  be  applied  to  the  transaction  in  question. 
Mr.  MarteUi  might  have  refused  to  receive  the  money  offered  as 
arrear  of  rent ;  and  then  the  plaintiff  might  have  proceeded  for  the 
forfeiture ;  but  Mr.  Barnes,  who  offered  the  money,  repeatedly  told 
him  that,  if  the  money  was  received,  it  was  to  be  received  and 
applied  in  payment  of  the  arrear  of  rent  due  by  the  lease;  and, 
under  these  circumstances,  whatever  words  he  might  utter,  when, 
[  ♦681  ]       acting  by  the  authority  of  the  ♦plaintiff,  he  took  up  the  money  and 
carried  it  away,  in  point  of  law  he  received  it  as  rent,  thereby 
waiving  the  forfeiture  and  confirming  the  lease. 

It  is  objected,  however,  that  the  case  does  not  expressly  find  that 
Mr.  MarteUi  or  the  plaintiff  at  this  time  knew  of  all  the  warrants 
of  attorney  and  judgments  given  contrary  to  the  covenant.  We  are 
at  liberty  to  draw  inferences  of  fact ;  and,  from  the  evidence  stated, 
it  may  be  inferred  that  all  the  warrants  of  attorney  and  judgments 
were  known  to  the  plaintiff  or  his  agent :  at  any  rate  they  knew  full 
well  that  the  covenant  had  been  broken  by  various  charges  and 
incumbrances  ;  and  with  this  knowledge  the  rent  is  received.  Under 
these  circumstances,  we  do  not  think  that  the  effect  of  the  receipt 
of  the  rent  in  waiving  tlie  forfeiture  is  prevented  by  showing  that 
this  breach  was  somewhat  more  extensive  than  the  plaintiff  was 
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aware  of  when  the  rent  was  received.     Suppose  a  farming  lease,       Cropt 
with  covenants  to  keep  the  buildings  in  repair,  and  not  to  sell      lumley. 
manure  off  the  demised  premises,  with  a  clause  of  re-entry  for 
breach  of  covenant,  and  the  landlord,  knowing  that  both  covenants 
had  been  broken  by  the  tenant  having  allowed  the  roof  of  the  dwell- 
ing-house to  be  uncovered,  and  by  selling  ten  loads  of  manure  off 
the  farm,  receives  arrears  of  rent,  we  conceive  that  he  could  not  do 
away  with  the  effect  of  this  act,  as  a  waiver  of  the  forfeiture,  by 
showing  that  there  was  likewise  a  shed  out  of  repair,  or  that  the 
tenant  had  sold  another  load  of  manure  off  the  farm,  of  which  he 
had  not  been  informed  when  the  rent  was  received  by  him. 
For  these  reasons  we  think  that  there  was  a  waiver  of  the 

forfeiture.     And  we  give 

Jiidf^mentfar  the  defendant. 


IN    THE    EXCHEQUER    CHAMBER.  i866. 

Feb.  20. 

♦  

r  682  1 

The  plaintiff  brought  error,  on  the  above  judgment,  in  the       '-       ■' 
Exchequer  Chamber.    The  case  was  argued  in  Hilary  Vacation, 
1856  (1). 

Hugh  Hill,  for  the  plaintiff,  the  party  assigning  error,  [and  Sir 

Fitzi'oy  Kelly,  contra'] . 

Cur.  adv.  vxdt. 

Aldbrson,  B.,  in  the  same  vacation  (February  20th,  1856),  delivered       [  686  ] 
the  judgment  of  the  Court  : 

This  case  was  heard  before  myself,  my  brothers  Cresswell, 
Williams,  Martin,  and  Crowder.  During  a  portion  of  the  argument 
my  Lord  Chief  Baron  was  with  us ;  but  he  did  not  hear  the  whole 
of  the  argument ;  and  we  are  only  delivering  the  opinion  of  those 
of  us  who  did  so.  And  we  are  of  opinion  that  the  judgment  of  the 
Court  of  Queen's  Bench  ought  to  be  affirmed. 

There  are  two  questions :  Ist,  whether  on  the  case,  as  stated  by 
Mr.  Hayes,  there  has  been  a  forfeiture  of  the  lease  of  the  opera 
house,  made  to  the  defendant  dated  10th  July,  1845,  for  a  term  of 
years  ;  and  2ndly,  if  forfeited,  whether  that  forfeiture  has  been 
waived  by  the  acceptance  of  rent. 

(1)  February  2,  before  Cresswell,  Martin,  BB.  ;  and  on  February  9, 
Williams  and  Crowder,  JJ.,  and  before  the  same  Judges,  with  the 
Pollock,    C.    B.,    and   Alderson    and      exception  of  Pollock,  C.  B. 
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r, 
LUMLBY. 


Croft  The  forfeiture  was  claimed  on  three  grounds. 

First :  that  the  defendant  had  committed  a  breach  of  his  covenant 
in  not  having  used  his  best  endeavours  to  improve  the  theatre  for 
the  purpose  of  acting  operas,  plays,  &c.  &c.  But  this  was  hardly 
relied  on ;  and  we  do  not  purpose  to  say  more  on  it  than  that 
it  appears  to  us  clear  that  this  ground  of  forfeiture  cannot  be 
supported. 

The  second  breach  was  for  having  for  a  longer  time  than  one 
year  let  out  certain  boxes  and  seats  to  certain  persons. 
[  *687  ]  This  was  attempted  to  be  supported  by  showing  that,  *under  a 

deed  dated  20th  December,  1851,  defendant  had  granted  to  Messrs. 
Brandus  <b  Co.  certain  boxes  therein  named  (with  others)  for  one 
whole  year,  beginning  1st  March,  1852 ;  and  that,  by  another  deed 
dated  1st  August,  1852,  he  had  granted  to  William  Samuel  Price 
Hughes  the  same  boxes  (with  others)  from  the  1st  February,  1858, 
or  from  such  subsequent  day  as  the  opera  house  might  be  opened 
for  one  year.  So  that  it  would  appear,  if  dates  were  accurately 
observed,  that  these  boxes  were  let,  although  not  to  the  same 
person  or  by  the  same  deed,  but  by  deeds  existing  at  the  same  time, 
for  a  period  of  more  than  one  year  altogether. 

But  we  think  that  here  the  fact  fails  to  establish  any  forfeiture. 
The  meaning  and  intention,  as  Mr.  /ZtZZ  very  properly  and  candidly 
stated  in  arguing  the  case,  is  to  be  looked  at.  The  plain  object  of 
the  covenant  was,  that  Mr.  Lumley  should  not  let  the  boxes  &c.  for 
more  than  one  season  ;  and  this  he  has  complied  with,  if  we  con- 
strue the  two  deeds  reasonably.  This  ground  of  forfeiture  therefore 
fails  also. 

The  third  ground  is  one  of  more  difficulty ;  and  this  was  decided 
by  the  Court  of  Queen's  Bench  in  the  plaintiff's  favour.  But  we 
are  of  a  different  opinion,  and  think  that  it  also  fails. 

One  of  the  stipulations  in  the  lease  is,  that  defendant  shall  not 
charge  or  incumber  the  said  theatre,  or  the  income  thereof,  or  the 
terms  granted,  or  either  of  them,  or  any  part  thereof,  by  mortgag- 
ing the  same,  or  granting  any  rent-charges,  or  any  other  incum- 
brance or  incumbrances  whatsoever.  And  this  covenant  it  is  said 
that  he  has  broken. 

And,  to  prove  this,  the  case  sets  forth  several  warrants  of  attorney 

[  *688  ]      dated,  respectively,  one  26th   June,  1852,  one  *29th  July,  1852, 

two  6th  October,  1852,  and  one  2nd  November,  1852 ;  all  of  which 

were  unsatisfied.     And  these  warrants  authorized  certain  attorneys 

to  confess  judgments  in  debt  for  moneys  borrowed.     The  second 
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mentioned  expressly  that  judgment  was  to  be  entered  up  for  secur-  croft 
ing  the  amount  of  debt,  and  the  costs  of  registering  the  judgment,  lumlet. 
And  that  of  the  2nd  November  stated  that  it  was  for  a  further  and 
collateral  security  for  payment  of  the  sum  due,  and  that  judgment 
should  be  entered  up  and  be  registered.  Now  it  was  argued,  upon 
this,  that  the  effect  of  these  judgments,  so  registered,  is  to  create  an 
equitable  charge  under  stat.  1  &  2  Vict.  c.  110,  s.  18,  such  as  the 
party  against  whom  the  judgment  is  signed  and  registered  could 
have  himself  made,  to  be  enforced,  after  a  period  therein  fixed, 
against  him  in  a  court  of  equity.  But  we  think  this  case  is  to  be 
governed  by  the  principles  laid  down  by  the  Court  of  King's  Bench 
in  Doe  d.  Mitchinson  v.  Carter  (1).  There  Lord  Kenyon  says  that 
he  adopts  the  distinction  relied  on  by  the  defendant's  counsel  be- 
tween acts  which  the  party  does  voluntarily  and  those  that  pass 
in  inviium;  and  that  he  sees  no  difference  between  a  judgment  ob- 
tained in  consequence  of  an  action  resisted  and  a  judgment  signed 
under  a  warrant  of  attorney,  since  the  latter  is  merely  to  shorten 
the  process  and  to  lessen  the  expense  of  the  proceedings.  Here 
this  was  the  case.  The  debts  were  undisputed ;  the  warrants  of 
attorney  were  merely  given  to  save  time  and  to  lessen  expense. 
The  greater  effect  given  to  such  judgments  by  the  18th  section  of 
stat.  1  &  2  Vict.  c.  110,  does  not  seem  to  us  to  make  any  difference. 
The  covenant  here  is  against  voluntary  acts  of  mortgaging  or  in- 
cumbering on  the  part  *of  the  lessee.  To  incur  the  debts  was  not  [  *689  ] 
such  an  act.  All  the  same  consequences,  if  the  suit  had  been 
adverse,  would  have  followed  from  those  debts  alone.  As  Lord 
Eenton  says,  the  granting  a  warrant  of  attorney  to  save  time  and 
expense  makes  no  difference. 

But  it  is  said  that  here,  at  all  events,  in  the  warrant  of  attorney  of 
November  2nd,  the  object  of  the  granting  it  is  stated  to  be  the 
giving  thereby  a  collateral  security  for  the  debt ;  and  the  registra- 
tion of  the  judgment  is  expressly  mentioned  and  provided  for 
therein  ;  and  that  this  brings  the  case  within  the  rule  laid  down  in 
Doe  d.  Mitchinson  v.  Carter,  when  tried  a  second  time  (2).  But  we 
think  not :  for  in  that  case  it  was  expressly  proved  that  the  inten- 
tion of  the  parties  was  to  assign  the  lease,  and  that  the  mode  of 
doing  so  by  means  of  a  warrant  of  attorney  was  resorted  to  in  fraud 
of  the  covenant  in  the  lease.  There  is  no  such  pretence  here :  no 
suggestion  could  be  made  on  the  facts  stated  in  this  case  that 
these  warrants  of  attorney  were  given  in  fraud  of  and  to  avoid  the 
(1)  4  R.  R  586  (8  T.  R.  57).  (2)  4  B.  R.  586  (8  T.  R.  300). 
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Croft        consequence  of  a  forfeiture  of  the  lease  by  a  breach  of  the  covenant 

LuMLEY.      ^^ot  to  mortgage  or  incumber. 

We  therefore  think  that  this  third  breach  of  covenant  fails,  and 

that  there  has  been  no  forfeiture  of  this  lease  at  all. 

Our  opinion,  thus  formed,  makes  it  unnecessary  for  us  to  consider 

whether  the  forfeiture,  had  there  been  one,  would  have  been  waived 

by  the  circumstances  stated  in  the  case.     The  result  is  the  same, 

as  there  was  no  forfeiture.    We  all  agree  that  the  judgment  of  the 

Queen's  Bench  should  be  affirmed. 

Judgment  affirmed. 

IN  THE   QUEEN'S   BENCH. 


22.'     '     (5  EI.  &  Bl.  690—694  ;  S.  C.  25  L.  J.  Q.  B.  47  ;  1  Jur.  N.  S.  1166 ;  4  W.  B.  86.) 

r  590  1  One  of  three  defendants,  jointly  indicted  for  uiiBdemeanoor  at  the  Central 

Criminal  Court,  obtained  a  certiorari  from  a  Judge  at  chambers,  to  remove 
the  indictment  into  the  Queen*s  Bench,  and  entered  into  recognizance, 
conditioned  to  pay  the  costs  of  the  prosecution  if  he  was  convicted  (1),  to 
appear,  plead,  and  try.  The  other  defendants  concurred,  but  entered  into 
recognizance  only  to  appear,  plead,  and  try. 

On  motion  for  a  'procedendo^  it  was  suggested  that  this  course  created 
hardship  on  the  prosecutor,  as,  if  the  party  removing  were  acquitted,  but 
the  others  convicted,  the  prosecutor  would  have  no  security  for  costs : 

Held,  nevertheless,  that  the  Judge  had  a  discretion,  the  exercise  of  which 
the  Court  would  not  review  :  and  the  procedendo  was  refused. 

BoDKJNj  in  this  Term  (November  17th),  obtained  a  rule  calling  on 
the  defendant  to  show  cause  why  the  writ  of  certiorari,  issued  at 
the  instance  of  Edward  Frederick  Wilks,  to  remove  into  this  Court 
an  indictment,  found  at  the  Central  Criminal  Court  against  the 
defendants  for  certain  conspiracies  and  misdemeanours,  should  not 
be  quashed,  and  a  writ  of  procedendo  issued. 

From  the  affidavit,  on  which  the  rule  was  obtained,  it  appeared 
that  the  indictment  was  found  against  the  three  defendants  at  the 
Sessions  holden  on  17th  September,  185^,  and  that  it  bad  been 
removed  by  certiorari  at  the  instance  of  Edward  Frederick  Wilks 
alone.  That  E.  F.  Wilks  alone  had  found  sureties  for  costs;  and 
that,  in  the  event  of  his  acquittal,  the  prosecutors  would  have 
to  bear  the  costs  of  the  trial  in  the  Queen's  Bench,  after  having 
already  paid  all  the  costs  that  would  have  fallen  upon  them  had 
the  indictment  been  tried  at  the  Central  Criminal  Court,  inasmuch 
as  the  certiorari  was  not  issued  till  the  second  day  of  the  said 
(1)  See  now  Crown  Office  Rules,  1906,  r.  24. 
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Sessions,  after  briefs  had  been  delivered  to  counsel  and  the  fees        Reg. 
paid  *thereon.     Thgit  Thomas  Wilks  was  the  son  of  E.  F.  Wilks,       wilks. 
and  J.  Waller  was  his  clerk ;  and  that  the  same  firm  of  solicitors       [  *69i  ] 
acted  as  solicitors  for  all  three.   That  in  the  affidavit  of  E.  F.  Wilks, 
upon  which  the  cei-tiorari  was  granted,  it  was  stated  that  T.  Wilks 
and  J.  Waller  were  willing  to  consent  to  the  removal  of  the  indict- 
ment at  the  instance  of  E.  F.  Wilks. 

In  answer,  it  was  deposed  that  the  certiorari  was  obtained  on 
application  to  Willes,  J.  That  E.  F.  Wilks,  on  19th  September, 
1855,  entered  into  recognizances  to  appear  and  plead  in  the  present 
Term,  and  to  try  at  the  sittings  thereafter,  and  to  pay  costs  in  the 
event  of  conviction.  That  T.  Wilks  and  J.  Waller,  on  21st  Septem- 
ber, 1855,  entered  into  recognizances  to  appear  and  plead  this  Term, 
and  try  at  the  sittings  thereafter.  That,  on  the  first  day  of  this 
Term,  all  the  defendants  appeared  and  pleaded,  and,  on  14th 
November,  1855,  gave  notice  of  trial,  and  had  entered  the  cause  for 
trial  for  the  sittings  after  this  Term.  That  no  objection  was  made 
by  the  prosecutors  till  a  letter  was  sent,  dated  13th  November,  1855, 
in  which  the  solicitors  for  the  prosecution  inquired  of  the  solicitors 
for  the  defence  if  T.  Wilks  and  J.  Waller  would  find  sureties  for  the 
costs  of  the  trial,  without  a  hostile  application  being  made;  to 
which  the  solicitors  of  the  defence,  by  letter  dated  14th  November, 
1855,  answered  that  the  obligation  to  find  sureties  for  costs  was 
only  on  the  party  who  obtained  the  certiorari,  and  no  more  expense 
would  be  incurred  by  the  prosecutors  from  there  being  three 
defendants  than  if  there  were  one  only. 

H.  S.  Oiffard  now  showed  cause : 

This  application  *is  understood  to  have  been  made  on  the  [♦692] 
authority  of  Reg.  v.  Probert  (i).  There,  as  here,  one  of  three  defen- 
dants obtained  a  certiorari,  all  concurring ;  and  Cbompton,  J.  thought 
that  all  should  enter  into  recognizances :  and  finally,  by  consent, 
the  party  removing  entered  into  recognizances  to  pay  the  costs  of 
the  prosecution  in  case  of  the  conviction  of  himself,  or  of  both  or 
either  of  the  other  two  defendants  (2).  *  *  The  removal  by  one 
removes  as  to  all.  *  *  The  party  applying  for  the  recognizance  is 
not  to  be  deprived  of  a  certiorari  because  he  has  no  power  to  compel 
*the  others  to  enter  into  recognizances :  4  Hawkins,  PL  Cr.  155  L  *S9S  J 
(7th  ed.),  B.  II.  c.  27,  s.  51. 

(1)  1  Dears.  C.  C.  30.  (2)  See  now  Crown    Office   Eules, 

1906,  r.  24. 
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Rbg.  (Wightman,  J. :  He  might  enter  into  a  recognizance  for  payment 

WiLKs.       by  them.    The  concurrence  of  all  the  defendants  was  held  to  be 
necessary  in  Rex  v.  Hunt  (1).) 

All  must  concur,  and  must  enter  into  recognizances  to  plead  and 
try.     *     *     * 

(Lord Campbell,  Ch.  J.:  Stat.  16  &  17  Vict.  c.  80, s.  5  (2),  enacts: 
"  that  whenever  any  writ  of  certiorari  to  remove  an  indictment  into 
the  said  Court"  (of  Queen's  Bench)  ''shall  be  awarded  at  the 
instance  of  a  defendant  or  defendants,  the  recognizance  now  by  law 
required  to  be  entered  into  before  the  allowance  of  such  writ  shall 
contain  the  further  provision  following :  that  is  to  say,  that  the 
defendant  or  defendants,  in  case  he  or  they  shall  be  convicted, 
shall  pay  the  prosecutor  his  costs  incurred  subsequent  to  the 
removal  of  such  indictment.") 

*  *  The  hardship  suggested,  as  likely  to  arise  if  E.  F.  Wilks  alone 
is  acquitted,  can  arise  only  on  the  supposition  that  he  is  unjustly 
charged.  The  attempt  here  is  to  review  the  exercise  of  the  discre- 
tion of  the  Judge  at  chambers.  If  he  has  been  misled,  the  application 
should  be  made  to  him. 

The  Court  then  called  on 

[  694  ]  Denmatiy  contra  : 

The  more  respectful  mode  appears  to  be  that  now  adopted. 

(Wightman,  J. :  You  say  impi^ovide  emanavit.) 

That  is  so :  and  it  seems  that  the  terms  of  the  recognizance  are 
in  the  discretion  of  the  Judge  or  Court.  Reg.  v.  Probert  (3)  is  a 
strong  authority  for  not  allowing  the  certiorari  without  some  such 
protection  as  was  there  given  to  the  prosecutor.  The  certiorari 
here  was  obtained  ex  parte ;  and,  if  there  be  no  modification  of  the 
proceeding,  will  occasion  much  hardship. 

Lord  Campbell,  Ch.  J. : 

A  rule  has  been  laid  down  that,  where  a  Judge  has  a  discretion, 
the  Courts  will  not  review  his  exercise  of  such  discretion.  The 
Judge  certainly  had  here  a  discretion  as  to  granting  a  certiorari ; 
and  no  fraud  or  misrepresentation  of  facts  is  suggested.     I  always 

(1)  2  Chit.  Rep.  130.  1906,  r.  24. 

(2)  See    now  Crown  Office   Rules,  (3)  1  Dears.  C.  C.  30. 
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thought  the  rule  very  useful ;  a  different  rule  would  be  most  incon-         Reg. 
venient.    It  is  very  fairly  admitted  that  this  is  a  matter  of  discretion,       wilks. 
and  that  the  Judge  has  done  nothing  he  had  not  the  power  to  do. 
We  ought  not  therefore  to  allow  a  procedendo. 

Coleridge,  Wightman  and  Erle,  JJ.  concurred. 

Rule  discharged. 


BELL   V.   POSTLETHWAITE.  ?»^5- 

Aov,  23. 
(5  El.  &  BL  695-^96  ;  S.  C.  25  L.  J.  Q.  B.  63 ;  1  Jur.  N.  8.  1167.)  

[This  case  related  to  the  power  as  to  costs  of  an  arbitrator  appointed  under 
the  Common  Law  Procedure  Act,  1854,  s.  3,  and  is  superseded  by  B.  S.  0., 
Order  XXXVI.,  rr.  55b  and  55c.] 


CHIVERS  V.   SAVAGE.  isss. 

Aifv,  23. 26. 
(5  El.  &  Bl.  697—702 ;  S.  C.  25  L.  J.  Q.  B.  85 ;  2  Jur.  N.  S.  137  ;  4  W.  B.  117  ;  1 

26  L.  T.  O.  S.  14&.)  [  697  ] 

On  a  plaint  in  a  county  court  for  false  imprisonment,  the  evidence  was 
that  defendant  directed  the  police  to  arrest  plaintiff  on  a  charge  of  felony, 
which  the  police  did.  The  charge  was  unfounded  in  fact.  The  Judge  of 
the  county  court,  in  his  judgment,  used  expressions  indicating  that  he 
gave  the  damages  in  respect  of  the  unfounded  charge  of  felony.  On  a  rule 
for  a  prohibition : 

Held,  that  the  cause  of  action  alleged  in  the  plaint  being  one  over  which 
the  Judge  had  jurisdiction,  and  the  evidence  having  proved  it,  prohibition 
would  not  lie,  even  on  the  assumption  that  the  Judge,  in  estimating  the 
damages,  erroneously  took  into  consideration  matters  the  subject  of  an 
action  for  malicious  prosecution,  and  therefore  not  within  his  jurisdiction  (1). 

r.  ir.  Saunders,  in  this  Term,  obtained  a  rule  calling  on  the 
defendant  in  the  above  plaint  to  show  cause  why  an  order  of 
WiLLES,  J.  for  a  prohibition  should  not  be  set  aside. 

From  the  affidavits,  on  both  sides,  it  appeared  that  the  par- 
ticulars indorsed  on  the  plaint  were,  that  the  defendant  did 
''assault  and  imprison  and  did  detain  in  custody"  the  female, 
**  without  any  reasonable  or  probable  cause."  On  the  trial,  before 
the  Judge  of  the  county  court,  the  defendant's  attorney  objected  to 
the  jurisdiction;  but  the  Judge  decided  that,  as  the  plaint  was  for 
false  imprisonment,  over  which  he  had  jurisdiction,  he  must  hear 
the  evidence.  Evidence  was  then  given  by  which  it  appeared  that 
the  female  plaintiff  had  been  cook  to  the  defendant,  and  left  her 
service.    Immediately  after  the  plaintiff  had  quitted  the  house  with 

(1)  Malicious  prosecution  is  not  now  county  court:  see  51  &  52  Vict.  c.  43, 
excluded  from  the  jurisdiction  of  the      s.  56. 

R.R.— VOL.  cm.  44 
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Chivbbs      her  boxes,  some  silver  spoons  were  missed ;    the  defendant  sent  for 
SAVAGE,      a  policeman,  who  followed  the  plaintiff,  took  her  into  custody  on  a 
charge  of  stealing  the  spoons,  and  brought  her  before  a  magis- 
[  *698  ]      trate.    In  *the  meantime  the  spoons  were  found  in  the  defendant's 
breakfast  parlour.     The  plaintiff  was  therefore  discharged  by  the 
magistrate ;  but  the  defendant  continued  to  assert  her  belief  that 
the  plaintiff  had   stolen  the  spoons,  though  she  had  not  carried 
them  away.     These  facts  being  in  evidence,  the  objection    was 
renewed   that  the  cause  of  action,  if  any,  was  for  a  malicious 
prosecution.     The  Judge  adjourned  the  cause  for  a  month,   and 
then   delivered  a  long  written  judgment.     In  the  course  of    this 
judgment  he  stated  that  the  word  *'  prosecution  "  had  a  limited  and 
technical  meaning,  and  "  imports  the  use  and  the  putting  in  action 
against  an  accused  party  of  some  or  one  of  the  forms  and  instru- 
ments which  the  law  provides  for  making  wrong  doers  amenable  to 
its  penalties,"  and  that  the  present  case  "  is  wholly  wanting  in  the 
requisite  ingredients,  there* being  neither  warrant,  information,  or 
deposition   in  writing,  indictment,  recognizance,  or  in   short    the 
least  resemblance  of  what  in  my  judgment  is  necessary  to   con- 
stitute a  legal  prosecution."     And  on  the  whole  judgment  it  seemed 
that  the  Judge  thought  that,  if  the  defendant  without  reasonable 
and  probable  cause  made  an   unfounded  charge  of   felony   to   a 
constable,  who,  believing  the  charge,  in  the  exercise  of  his  own  dis- 
cretion and  without  any  directions  to  that  effect  took  the  plaintiff 
into  custody,   there   was  a  cause   of  action  over  which  he  bad 
jurisdiction;  and  he  estimated   the  damages,  apparently  on   this 
principle,  at  30Z.     But  it  also  appeared  throughout  the  judgment 
that,  though  the  Judge  did  not  seem  to  consider  it  material,  he 
thought  it  proved  that  the  constable  in  arresting  the  plaintiff  acted 
at  the  express  instance  of  the  defendant    And  a  deponent  who  had 
been  defendant's  advocate  at  the  county  court,  stated,  in  the  af&davit 
[  *699  ]       on  *  which  the  order  for  the  prohibition  was  obtained,  that  there  was 
no  proof  at  the  hearing  of  the  defendant  having  participated  in  the 
arrest  of  the  plaintiff  **  other  than  that  she  gave  information  to  the 
inspector  of  police,  and  directed  him  to  pursue  after  and  take  her." 

Montague  Chambers  and  Morgan  Lloyd  now  showed  cause  (l) : 

This  is  in  substance  an  action  for  a  malicious  prosecution,  over 
which  the  county  court  has  no  jurisdiction :  Jones  v.  Carrey  (2). 

(1)  Before  Lord  Campbell.  Ch.  J.,  (2)  2  L,  M.  &  P.  474, 

Coleridge,  Wightman  and  Erie,  J  J, 
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(WiGHTMAN,  J. :  In  that  case  the  plaint  included  a  charge,  in      chivers 
terms,  for  maliciously  causing  the  plaintiff's  wife  to  be  wrongfully      savaoe. 
charged  with  stealing  a  shawl.    Here  the  plaint  is  confined  to  false 
imprisonment.) 

It  is  true  that  the  plaint  here  was  such  that  the  Judge  of  the  county 
court  was  bound  to  hear  the  case.  But,  when  on  the  facts  it 
appeared  that  the  gist  of  the  action  was  for  putting  the  law  in  motion 
without  reasonable  cause,  he  should  have  stopped.  A  court  cannot 
usurp  jurisdiction  by  shaping  the  proceedings  so  as  to  be  formally 
right.     *     *     * 

Montague  Smith  and  T.  W,  Saunders  were  heard  in  support  of       [  700  ] 
the  rule.     *    *     * 

Cur.  adv.  mdt. 

Lord    Gampbbll,   Gh.   J.,   on  a  subsequent    day  in    this    Term       [  70l  ] 
(November  26th),  delivered  judgment: 

In  a  case  that  was  before  us,  on  Friday  last,  of  a  prohibition  to 
the  county  court  of  Wiltshire,  on  the  ground  that,  under  colour  of 
proceeding  upon  a  plaint  for  a  trespass  by  false  imprisonment,  the 
complainant  and  the  Court  were  in  fact  proceeding  to  try  a  case  of 
malicious  prosecution  which  was  not  within  the  jurisdiction  of  the 
Court,  we  are  of  opinion  that  the  rule  for  rescinding  the  Judge's 
order  should  be  made  absolute. 

The  plaint,  as  appears  by  the  particulars,  was  for  a  trespass  by 
false  imprisonment,  a  matter  clearly  within  the  jurisdiction  of  the 
Court ;  and  there  was  evidence  lo  show  that  the  defendant  upon  a 
suspicion  of  felony  had,  not  merely  made  a  complaint  and  charge  to 
the  police,  upon  which  they  had  of  themselves  acted  and  taken  the 
plaintiff  into  custody,  in  which  case  trespass  for  false  imprisonment 
would  not  have  been  maintainable,  but  the  defendant  had  expressly 
directed  the  police  to  take  the  plaintiff  into  custody,  which  was  an 
imprisonment  by  the  defendant  for  which  trespass  would  lie.  Upon 
a  plaint  for  that  act  of  trespass  the  county  court  Judge  had  jurisdic- 
tion, though  there  might  be  other  circumstances  in  the  case  which 
would  properly  be  the  subject  of  an  action  for  malicious  prosecution. 
The  only  doubt  arose  from  the  Judge  having,  in  his  judgment,  used 
expressions  as  if  he  was  giving  damages  for  a  malicious  prosecution 
as  well  as  for  the  trespass :  but,  whatever  objection  might  arise  from 
this  mode  of  treating  the  case,  it  would,  if  available,  be  ground  for 
a  new  trial,  or  for  an  appeal,  but  not  for  a  prohibition.     The  case 

44—2 
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Chivers  cited  *before  the  Judge  and  upon  the  argument,  Jones  v.Currey  (1), 
Savage,  ^s  clearly  distinguishable,  as  the  objection  in  that  case  appeared  upon 
[  *702  ]      the  particulars  of  the  plaint  which  showed  that  the  plaintiff  was 

proceeding  for  a  malicious  prosecution. 

The  rule  for  setting  aside  the  prohibition,  which  had  been  granted 

ex  parte  and  without  the  facts  of  the  case  being  fully  brought  before 

the  learned  Judge,  must  be  absolute. 

Rule  absolute. 


1865.  REG.  V.  JUSTICES  OF  MANCHESTER 

Nov.  23,  26. 

(5  EI.  &  Bl.  702—709  ;  S.  0.  25  K  J.  M.  0.  45 ;  2  Jur.  N.  S.  182 ;  4  W.  R.  98 ; 

[  702  ]  26  L.  T.  0.  S.  195.) 

The  Queen  may,  by  Order  in  Council,  under  the  Burial  Act,  1853  (16  & 
17  Viet.  c.  134),  direct  the  discontinuance  of  burials  in  church  yards 
situate  in  towns,  out  of  the  metropolis,  though  these  church  yards  were 
established  under  the  Church  Building  Acts. 

Sir  a.  J.  E.  Cockbufn,  Attorney-General,  moved,  under  stat. 
11  &  12  Yict.  c.  44,  s.  5,  for  a  rule  calling  upon  two  justices  of 
Manchester,  and  the  Rev.  William  Whitelegge,  clerk,  to  show  cause 
why  the  justices  should  not  adjudicate  on  an  information  against 
the  said  William  Whitelegge,  preferred  under  stat.  18  &  19  Vict, 
c.  128,  s.  2,  for  knowingly  and  wilfully  assisting  in  the  burial  of  more 
than  two  bodies  in  one  grave  in  the  church  yard  of  St.  George's, 
Hulme,  in  Manchester,  in  violation  of  the  provisions  of  an  Order  in 
Council  for  the  discontinuance  of  burials  in  that  church  yard. 
\  *703  ]  The  affidavit  in  support  of  the  rule  disclosed  that  St.  ^George's 

Church,  with  a  church  yard  adjoining,  was  established  and  provided 
under  the  Church  Building  Acts,  and  was  consecrated  by  the  Bishop 
of  (Chester  on  9th  December,  1828.  By  Order  in  Council,  dated 
23rd  March,  1881,  a  district  was  assigned  to  this  church,  and,  under 
stat.  13  &  14  Vict.  c.  41,  it  was  constituted  a  parish  and  rectory,  of 
which  the  Rev.  William  Whitelegge  is  now  rector.  By  an  Order  in 
Council,  dated  2lBt  May,  1855,  it  was  ordered,  inter  alia,  that  after 
1st  June,  1855,  no  more  than  one  body  should  be  buried  in  any 
grave  in  St.  George's  church  yard,  Hulme,  in  Manchester.  The 
rector  disputed  the  validity  of  this  order,  and  after  1st  June,  1855, 
assisted  at  the  burial  of  two  bodies  in  one  grave.  To  raise  the 
question  for  the  opinion  of  this  Court,  an  information  was  laid  before 
the  two  justices;  the  rector  admitted  the  facts  and  denied  their 
jurisdiction ;  and  the  justices  refused  to  act.     *     «     * 

(1)  2  L.  M.  &  P.  474. 
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A  rule  nisi  being  granted,  Kbu. 


r. 


Sir  F.  Thesiger  and  Badeley  showed  cause  in  the  first  instance :    Justices  op 

Man* 

There  is  no  distinction  between  the  words  "cemetery"  and     ohkstbb. 
"  burial  place."  ^  ^^''  ^ 

(Lord  Campbell,  Ch.  J. :  They  are  synonymous  in  common  par- 
lance. But  is  there  any  reason  why  the  Legislature  should  intend 
to  give  power  to  close  burial  grounds  attached  to  district  churches 
within  the  metropolis,  but  to  refuse  the  power  in  Manchester  ?) 

*     *    It  is  stated  in  the  affidavit  that  the  church  and  burial  ground 

of  St.  George's,  Hulme,  were  provided  under  the  Church  Building 

Acts.     *     *     The  church  yard  in  question  has  been  acquired  as  a       [  706  ] 

cemetery,  and  consecrated  as  a  burial  ground  under  the  authority 

of  the  Act. 

Sir  A.  J.  E.  Cockbu^m,  Attorney-General,  and  WeUby^  in  support 
of  the  rule: 

The  Metropolitan  Burial  Act  and  the  General  Burial  Act  are  in 
pari  materia,  and  must  be  construed  together ;  and  the  word  "ceme- 
tery "  should  bear  the  same  restricted  meaning  in  the  second  Act 
which  it  obviously  does  in  the  first  Act.  Then,  though  the  burial 
place  was  consecrated  by  the  Bishop  in  obedience  to  the  provisions 
of  an  Act,  and  was  purchased  by  Commissioners  authorized  by  the 
provisions  of  that  Act,  yet  that  is  not  within  the  exception  in  sect.  5 
of  stat.  16  &  17  Vict.  c.  184,  which  applies  to  burial  places  estab- 
lished immediately  under  the  authority  proximately  of  an  Act,  not 
to  those  established  under  the  authority  remotely  of  an  Act. 

Cur.  adv.  vvli. 

Lord   Campbell,   Ch.    J.,    on    a   subsequent  day  in    this   Term 
(November  26th),  delivered  judgment : 

The  question  very  properly  submitted  to  us  in  this  case  turns 
upon  the  validity  of  the  Order  in  Council,  dated  2l8t  May,  1855, 
whereby  it  was  ordered,  amongst  other  things,  that  no  more  than 
one  body  should  be  buried  in  any  grave  in  St.  George's  churchyard, 
Hulme,  after  the  1st  day  of  June  then  next:  and  this  depends 
entirely  upon  whether  this  church  yard  comes  within  *the  excep-  [  ♦707  ] 
tion  contained  in  sect.  5  of  stat.  16  &  17  Vict.  c.  184,  as  being  *'  a 
cemetery  established  under  the  authority  of  any  Act  of  Parliament." 

St.  George's,  Hulme,  is  a  parochial  district  and  parish  quoad  sacra, 
of  which  the  Rev.  William  Whitelegge  is  rector.     The  church  and 
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Keg.         church  yard  were  estahlished  and  provided  under  the  authority  of 

Justices  op   ^^^  Church  Building  Acts,  and  were  duly  consecrated  by  the  Bishop 

^2it^Zr,      of  Chester.    In  one  sense,  therefore,  the  church  yard  was  established 

CHE8TEB.  '  '  '^ 

under  the  authority  of  an  Act  of  Parliament.  But  we  do  not  think 
that  this  construction  is  to  be  put  upon  the  words  as  used  in  this 
exceptive  clause.  We  attach  little  weight  to  the  argument  that  the 
word  "  cemetery,'*  only,  is  to  be  found  in  the  exception  relied  upon, 
without  the  words  "burial  ground"  being  added,  as  the  word  ** ceme- 
tery," both  in  its  original  meaning  and  as  commonly  used,  is  quite 
sufficient  to  comprehend  all  Christian  burial  grounds.  Looking, 
however,  to  the  object  of  the  Legislature  and  the  enactments  of  stat. 
14  &  15  Yict.  c.  89,  a  statute  in  pari  viaterid,  we  do  not  think  that, 
when  the  laws  concerning  the  burial  of  the  dead  which  had  been 
enacted  for  the  metropolis  were  to  be  extended  to  the  rest  of  England, 
there  was  any  intention  to  prevent  the  Queen  in  Council  and  the 
Secretary  of  State  from  making  orders  respecting  the  cemeteries 
attached  to  district  churches  beyond  the  limits  of  the  metropolis. 

Sect.  7  of  stat.  15  &  16  Vict.  c.  85,  excepts  from  the  provisions 
of  that  Act  cemeteries  mentioned  in  the  schedule  (B.).  This  schedule 
does  not  contain  any  of  the  Church  Building  Acts,  and  is  confined 
to  Acts  for  establishing  cemeteries  within  the  metropolitan  dis- 
trict by  Cemetery  Companies  (during  the  argument  appropriately 
[  ♦708  ]  *de8ignated  **  commercial  cemeteries  "),  leaving  all  burying  grounds 
attached  to  district  churches  established  under  the  Church  Building 
Acts  within  the  extensive  area  of  the  metropolis,  comprehending 
large  portions  of  the  counties  of  Middlesex,  Surrey  and  Kent, 
subject  to  the  orders  of  the  Queen  in  Council  and  the  Secretary  of 
State,  to  be  made  with  a  view  to  the  public  health. 

No  reason  can  be  assigned  why  the  Queen  in  Council  and  the 
Secretary  of  State  should  not  have  the  same  power  over  a  district 
church  yard  at  Manchester  as  over  a  district  church  yard  at  Bethnal 
Green.  In  truth  these  church  yards  in  parochial  districts,  estab- 
lished under  the  Church  Building  Acts,  with  respect  to  the  purposes 
and  policy  of  the  Interment  Acts,  are  not  to  be  distinguished 
from  church  yards  belonging  to  parishes  which  have  existed  from 
time  immemorial.  We  therefore  think  that  a  more  limited  con- 
struction ought  to  be  put  upon  the  words  '*  any  cemetery  established 
under  the  authority  of  any  Act  of  Parliament"  than  was  contended 
for  by  Sir  F.  Thesiger.  In  truth,  although  these  district  churches 
and  burial  grounds  could  not  have  been  established  without  the 
aid  of  the  Church  Building  Acts,  which  dispense  with  the  Statute 
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of  Mortmain,  empower  persons  with  particular  estates  to  give  land 
for  pious  purposes,  and  afford  other  facilities  for  the  creation  of 
parochial  districts,  or  new  parishes  qiioad  sacral  the  Church  Build- 
ing Acts  have  no  particular  reference  to  St.  George's,  Hulme ;  and 
the  exception  seems  to  contemplate  only  cemeteries  established  by 
authority  of  a  special  Act,  such  as  those  enumerated  in  schedule 
(B.)  to  stat.  15  &  16  Vict.  c.  85,  as  Kensal  Green  and  other 
**  commercial  cemeteries." 

Consequently,  the  order  is  valid ;  the  magistrates  had  *jurisdiction 
to  hear  the  information  which  charges  an  infraction  of  it ;  and  the 
mandamus  prayed  for  must  issue. 

Rule  accordingly. 


Reg. 
r. 
Justices  op 
Man- 
chester. 


[♦709] 


WHATELEY   v.  CROWTER. 

(5  El.  &  BL  709—713  ;  S.  0.  nom.  Whatehy  v.  Crawford,  25  L.  J.  Q.  B.  163 ; 

2  Jur.  N.  8.  207.) 

[This  case  related  to  the  practice  as  to  interrogatories  under  the  Common  Law 
Procedure  Act,  1854.     Superseded  by  R.  S.  C,  Order  XXXL] 


1855. 
Nov,  26. 


AVERY  V.  BOWDEN(l). 

(5  El.  &  BL  714—728 ;  S.  C.  25  L.  J.  Q.  B.  49 ;  1  Jur.  N.  S.  1167 ;  4  W.  E.  93 ; 

27L.  T.  0.  S.  119.) 

By  chai-ter-party,  defendant  contracted  with  plaintiff  to  load  at  Odessa 
a  cargo  at  a  certain  rate  of  freight,  on  board  a  ship  of  plaintiff  then  to 
proceed  from  a  British  poii; :  if,  before  the  ship's  arriving  at  Constantinople, 
*'  war  had  commenced,"  and  was  continuing  on  her  arrival  there,  a  cargo 
was  to  be  loaded  there  at  a  reduced  rate  of  freight :  Held,  that  this  stipu- 
lation related  to  war  between  Eussia,  the  State  in  possession  of  Odessa,  and 
Great  Britain ;  and  not  to  war  between  Russia  and  Turkey,  the  Sta.te  in 
possession  of  Constantinople.  And  therefore,  war  between  Russia  and 
Turkey  having  commenced  before  and  continuing  at  the  ship's  arrival  at 
Constantinople,  but  war  between  Russia  and  Qreat  Biitain  not  having 
commenced  till  afterwards,  the  alternative  contract  for  loading  at  Constanti- 
nople did  not  take  effect.  And  the  Court  refused  to  notice  the  supposed 
fact  that  war  between  Russia  and  Turkey  was  likely  to  be  followed  by  war 
between  Russia  and  Great  Britain. 

By  charter-party,  defendant  agreed  to  load  a  cargo  on  plaintiff's  ship  at 
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Avery  Odessa.     To  a  count  for  not  loading,  defendant  pleaded  that,  before  cause 

V,  of  action  arose,  war  was  declared  between  Russia  and  Great  Britain,  which 

BowDEN,  rescinded  the  contract.     It  appeared  that,  after  the  ship  had  arrived,  and 

before  the  declaration  of  war,  defendant's  agent  had  repeatedly  told  the 
master  that  he,  the  agent,  had  no  cargo  for  the  ship,  and  that  he  had  better 
go  away :  but  the  master  continued  to  require  a  cargo  till  the  declaration 
of  war  was  known  at  Odessa,  which  was  before  the  ship's  laying  days  had 
expired  :  Held,  that  the  refusal  of  the  agent  before  the  time  for  loading  had 
expired,  not  being  acted  on  aj9  a  renunciation  of  the  contract,  was  not  a 
cause  of  action  ;  and  that  the  plea  was  therefore  proved. 

The  first  count  was  on  a  charter-party,  whereby  it  was  agreed 
between  plaintiff  and  defendant  that  plaintiff's  ship,  called  the 
Rolla,  then  expected  at  Falmouth  or  Queenstown,  should  proceed  in 
ballast  to  Constantinople  and  thence  to  Odessa,  and  there  load 
from  the  factors  of  the  defendant  a  full  and  complete  cargo  of 
tallow,  and  other  specified  merchandise,  and  therewith  proceed  to 
Hull,  or,  at  defendant's  option,  to  Falmouth,  for  orders,  and  deliver 
the  same  on  being  paid  freight  at  specified  rates  for  tallow  ;  other 
goods  in  proportion  ;  the  act  of  God,  the  Queen's  enemies,  fire  and 
all  and  every  other  dangers  and  accidents  of  the  seas,  rivers  and 
navigation,  of  what  nature  or  kind  soever,  during  the  said  voyage, 
always  excepted ;  forty  running  days  to  be  allowed  defendant  (if  the 
ship  should  not  be  sooner  dispatched)  for  loading,  &c.  And  "  by 
the  said  charter-party  it  was  further  agreed  that,  in  case  of  war 
[  *715  ]  having  *commenced  previous  to,  and  continuing  on,  the  ship's 
arrival  at  Constantinople,  the  defendant  was  bound  to  load  the  said 
ship  at  that  port  at  10$.  per  ton  tallow  less  than  from  Odessa." 
Averments :  that  the  ship  proceeded  in  ballast  to,  and  arrived  at, 
Constantinople ;  that,  previous  to  the  ship's  arrival  at  Constan- 
tinople, a  war  had  commenced ;  and  that  the  war  was  continuing 
on  her  arrival  there,  and  during  all  her  stay  there:  whereupon 
defendant  became  liable  to  load  the  said  ship  at  10s.  per  ton  less 
than  at  Odessa ;  and  that  the  ship  remained  at  Constantinople 
for  forty  running  days.  General  averment  of  performance  of  all 
things  to  entitle  the  plaintiff  to  have  the  agreed  cargo  loaded  on 
board  the  ship  at  Constantinople.  Breach  :  that  the  defendant 
made  default  in  loading  at  Constantinople  the  agreed  cargo. 

2nd  count.  That,  by  another  charter-party,  it  was  agreed  between 
the  plaintiff  and  the  defendant  that  the  plaintiff's  ship,  called  the 
Lebanon^  then  in  London,  should  proceed  in  ballast  to  Constan- 
tinople, and  thence  to  Odessa,  or  so  near  thereto  as  she  might  safely 
get,  and  there  load  from  the  factors  of  the  defendant  a  full  and 
complete  cargo  of  tallow,  wheat,  seed,  or  other  stowage  goods  or 
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grain,  and  should  therewith  proceed  to  Hull ;  the  act  of  God,  the  A  very 
Queen'-s  enemies,  fire,  and  all  and  every  other  dangers  and  accidents  bowdbk. 
of  the  seas,  rivers  and  navigation,  of  what  nature  or  kind  soever, 
during  the  said  voyage,  always  excepted :  forty-five  running  days 
to  be  allowed  the  defendant  (if  the  ship  should  not  be  sooner 
dispatched)  for  loading ;  to  commence  at  her  port  of  loading  on  her 
being  ready  to  load;  detention  by  frost  or  quarantine  not  to  be 
reckoned  as  lay  days.  And,  in  case  of  war  having  commenced 
before  the  ship's  arrival  in  Constantinople,  and  continuing,  the 
defendant  *was  bound  to  load  the  ship  at  that  port  at  lOs.  per  ton  [  *716  ] 
tallow  less  than  from  Odessa.  Averments :  that  the  Lebanon  pro- 
ceeded in  ballast  to  Constantinople,  and  thence  to  Odessa:  that 
the  "  ship  remained  in  Odessa  a  large  part  of  the  said  forty-five 
running  days,  calculated  as  in  the  said  charter-party  mentioned,  and 
was  ready  to  stay  there  the  residue  of  the  said  running  days,  and  also 
on  demurrage  over  and  above  the  said  forty-five  running  or  laying 
days  ;  but  the  defendant  dispensed  with  the  said  ship  remaining  at 
Odessa  for  any  part  of  the  said  residue  of  the  said  running  days,  or 
on  demurrage ;  and  the  defendant  requested  the  said  ship  to  depart 
from  Odessa  without  remaining  at  Odessa  for  any  part  of  the  said 
residue  of  the  said  running  days,  or  on  demurrage,  and  without 
the  said  agreed  cargo ;  and  the  plaintiff  says  that,  save  remaining 
at  Odessa  for  the  said  residue  of  the  said  running  days,  or  on 
demurrage,  all  things  have  happened  and  have  been  observed  and 
performed  by  the  plaintiff  and  his  said  ship  which  were  necessary 
on  the  part  of  the  plaintiff  and  his  said  ship  to  entitle  the  plaintiff 
to  have  the  agreed  cargo  loaded  on  board  the  said  ship ;  and  the 
time  for  so  doing  has  elapsed :  yet  the  defendant  made  default  in 
loading  the  agreed  cargo." 

Pleas  (amongst  others  not  material).  1,  to  the  first  count.  That 
war  had  not  commenced  previous  to  the  said  ship's  arrival  at 
Constantinople,  and  was  not  continuing  on  her  said  arrival  there, 
in  manner  and  form  in  the  said  first  count  alleged.  4.  To  second 
count :  That  the  defendant  did  not  dispense  with  the  said  ship 
remaining  at  Odessa  the  said  residue  of  said  running  days  in 
manner  and  form  in  the  declaration  alleged.  5.  To  second  count : 
That,  at  the  time  of  the  making  *of  the  said  charter-party  in  the  [  *717  ] 
second  count  mentioned,  plaintiff  and  defendant  both  were  and 
still  are  British  subjects,  and  the  ship  was  and  is  a  British 
registered  vessel ;  and  that  Odessa  is  a  port  in  the  empire  of  Russia. 
That,  after  the  vessel  arrived  at  Odessa,  and  '*  before  the  defendant 
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AvRBT  dispenBed  with  the  said  ship  remaining  at  Odessa  as  in  the  said  second 
BowDEN.  count  mentioned,  and  before  the  accruing  of  the  causes  of  action 
in  the  second  count  mentioned,  war  was  declared  between  our 
sovereign  lady  the  Queen  and  the  Emperor  of  Bussia ;  and  the 
plaintiff  and  defendant  had  both  notice,  at  Odessa,  of  the  said  war 
having  been  so  declared  as  aforesaid.  And  the  defendant  further 
says  that,  from  the  time  war  was  so  declared  as  aforesaid,  and  so 
became  known  at  Odessa  as  aforesaid,  Odessa  was  a  hostile  port  in 
the  possession  of  the  Queen's  enemies;  and  it  became  and  was 
impossible  for  him  the  defendant  to  fulfil  the  said  charter  and  to 
load  a  cargo  at  Odessa  without  trading  and  corresponding  with  the 
Queen's  enemies ;  and  it  became  and  was  impossible  for  the  said 
ship  to  remain  at  Odessa  for  the  residue  of  the  said  running  days, 
and  for  the  plaintiff  to  receive  a  cargo  on  board  said  ship  according 
to  the  terms  of  said  charter-party,  without  the  plaintiff's  trading 
and  corresponding  with  the  Queen's  enemies;  and  that  neither 
plaintiff  nor  defendant  had  procured,  or  were  able  to  procure,  any 
licence  from  the  Queen  to  load  a  cargo  at  Odessa  :  of  all  which  the 
plaintiff  and  the  defendant  then  had  notice :  and,  by  reason  of  the 
premises,  the  said  charter-party,  before  the  accruing  of  the  said 
alleged  causes  of  action  in  the  second  count  mentioned,  became 
and  was  wholly  rescinded." 

Issue  was  taken  upon  all  the  pleas. 
[  718  ]  On  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  London  sittings 

after  last  Trinity  Term,  it  was  admitted  on  both  sides  that,  after 
10th  August,  1858,  when  the  charter-party  of  the  RoUa  was  made, 
and  before  she  arrived  at  Constantinople,  war  had  been  declared 
between  Turkey  and  Bussia,  but  that  war  was  not  declared  between 
Great  Britain  and  Bussia  until  afterwards ;  and  that  the  only  ques- 
tion as  to  the  first  count  was  how  the  verdict  should  be  entered  on 
the  first  issue ;  which,  it  was  agreed,  was  entirely  a  question  of  law. 

As  to  the  Lebanon,  it  appeared  that  she  arrived  at  Odessa  on  the 
11th  March,  1854.  War  between  Great  Britain  and  Bussia  was 
declared  on  28th  March,  1854 ;  and  this  was  known  in  Odessa  on 
1st  April,  1854.  The  Lebanon  sailed  away  from  Odessa,  in  ballast, 
on  17th  April.  The  following  statement  of  the  rest  of  the  evidence 
relating  to  the  Lebanon  is  taken  from  the  judgment  of  the  Court. 

'^  The  plaintiff,  as  to  this  part  of  the  case,  relied  upon  three 
witnesses,  Bobert  Parsons,  John  Grutwell,  Allan  Gough.  Parsons, 
the  master  of  another  ship,  stated  that,  four  or  five  days  after  the 
Lebanon  arrived  at  Odessa,  he  heard  Grimmer,  her  captain,  ask  the 
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defendant's  agent  if  he  had  a  cargo  for  him.  The  agent  said  he  avery 
had  none.  And,  upon  another  day,  he  beard  similar  words  pass  bowdkk. 
between  them.  Crutwell,  master  of  another  ship,  stated  that, 
about  a  week  after  the  Lebanon  arrived  at  Odessa,  he  heard  her 
captain  ask  the  defendant's  agent  for  a  cargo ;  and  the  agent  said 
he  had  no  cargo  for  him.  Next  day  he  beard  the  captain  ask 
the  same  question;  when  the  same  answer  was  given.  He  had 
frequently  heard  the  captain  ask  the  agent  for  cargo ;  and  this 
continued  three  or  four  weeks.  Gough,  master  *of  another  ship,  [  ♦7i9  ] 
said  that,  a  few  days  after  the  arrival  of  the  Lebanon  at  Odessa, 
he  heard  her  captain  ask  the  defendant's  agent  for  cargo.  The 
agent  said  he  bad  no  cargo  for  him.  The  same  thing  happened 
again,  the  day  before  the  Lebanon  sailed  away  from  Odessa.  On 
this  occasion  the  captain  of  the  Lebanon  again  asked  the  agent  for 
cargo ;  when  the  agent  said,  *  I  have  no  cargo  for  you ;  you  bad 
better  go  away.'  " 

The  Lord  Chief  Justice  left  the  issues  as  to  the  Lebanon  to  the 
jury,  who  found  for  the  plaintiff  on  all  those  issues. 

His  Lordship  then  directed  a  verdict  for  the  plaintiff  on  all  the 
issues  on  both  counts,  subject  to  leave  for  the  defendant  to  move 
to  enter  a  verdict  on  the  first  issue  to  the  first  count,  if  on  the 
admitted  facts  the  Court  should  think  him  entitled  to  it ;  and  to 
enter  a  verdict  on  the  two  last  issues  to  the  second  count,  if  the 
Court  should  be  of  opinion  that  there  was  no  evidence  of  a  dispen- 
sation by  the  defendant,  nor  of  a  breach  of  contract  before  the 
declaration  of  war  was  known  at  Odessa. 

Watsony  in  the  ensuing  Term,  obtained  a  rule  nisi  pursuant  to 
the  leave  reserved. 

The  Court  directed  that  the  counsel  on  both  sides  should  be 
heard  on  the  question  as  to  the  RoUa,  before  commencing  the 
argument  as  to  the  Lebanon.    In  this  Term  (1), 

BraimceUy  Unthank,  and  Manisty  showed  cause,  and  Watson, 
Atherton,  [and  MeUish  were  heard  in  support  of  the  rule]. 

Cur.  adv.  indt. 

Lord  Campbell,  Ch.  J.,  in  this  Term   (November  26th),  delivered       [  723  ] 
the  judgment  of  the  Court  : 
We  are  of  opinion  that  on  the  first  count  of  the  declaration, 
respecting  the  ship  Rolla,  the  defendant  is  entitled  to  judgment. 
(1)  Before  Lord  Campbell,  Ch.  J.,  Coleridge,  Wightman  and  Erie,  JJ. 
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AvKRY  By  the  charter-party,  dated  10th  August,  1853,  she  was  to  sail  to 
BowDEN.  Constantinople  and  thence  to  Odessa.  There  she  was  to  take  in  a 
cargo  from  the  agents  of  the  defendant,  which  she  was  to  bring  to 
Hull,  for  certain  stipulated  freight.  In  case  of  war  having  com- 
menced previous  to  and  continuing  on  ship's  arrival  at  Constanti- 
nople, the  merchant  was  bound  to  load  the  ship  at  that  port  at  a 
reduced  rate  of  freight.  In  October,  1853,  war  broke  out  between 
Russia  and  Turkey ;  and,  on  the  28th  of  March,  1854,  war  was 
declared  by  England  against  Bussia.  The  ship  arrived  at  Constanti- 
nople on  the  24th  of  March,  1854 ;  and  the  master  then  demanded 
[  *724  ]  a  cargo  from  the  agents  of  the  ^defendant  at  Constantinople,  on  the 
ground  of  the  war  between  Bussia  and  Turkey,  which  had  commenced 
previously  to,  and  continued  on,  the  ship's  arrival  at  Constanti- 
nople :  but  they  refused  to  supply  him  with  a  cargo  at  Constanti- 
nople, and  ordered  him  to  proceed  to  Odessa,  no  war  having 
commenced  between  England  and  Bussia,  and  the  completion  of 
the  voyage  to  Odessa  being  still  lawful.  The  ship  sailed  home  in 
ballast. 

We  are  thus  called  upon  to  put  a  meaning  on  the  word  ''  war  " 
in  the  clause  about  loading  the  ship  at  Constantinople.  And  we 
are  of  opinion  that  it  means  such  a  war  as  would  render  the  voyage 
of  an  English  ship  from  Constantinople  to  Odessa  unlawful,  and 
without  this  clause  would  have  dissolved  the  contract.  It  cannot 
extend  to  any  war  in  any  part  of  the  world ;  and  we  do  not  see  any 
limitation  which  can  be  safely  put  upon  it  except  that  which  we 
propose.  The  definition  contended  for  on  the  part  of  the  plaintiff 
is  a  war  that  would  render  the  adventure  more  perilous,  and 
probably  raise  the  rate  of  insurance.  A  war  between  Bussia  and 
Turkey  would  produce  this  effect ;  but  so  might  a  war  between  the 
Bey  of  Tunis  and  Spain  or  Portugal,  which  can  hardly  be  supposed 
to  have  been  in  the  contemplation  of  the  parties.  It  is  argued 
that,  from  political  circumstances,  of  which  we  ought  to  take  notice, 
a  war  between  Bussia  and  Turkey  was  sure  immediately  to  produce 
a  war  between  England  and  Bussia ;  and  that  both  wars  must  be 
considered  comprised  within  the  proviso.  But  we  can  enter  into 
no  such  speculations.  In  point  of  fact  peace  continued  six  months 
between  England  and  Bussia  after  there  was  flagrant  war  between 
Bussia  and  Turkey.  During  all  that  time  Bussian  ports  were  open 
[  *725  ]  to  English  ships :  and  we  know  that  English  ^ships  did  continue  to 
load  cargoes  at  Odessa,  which  they  brought  home  in  safety  to  the 
United  Kingdom.     The  danger  might,  no  doubt,  be  increased  from 
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the  right  of  search  for  contraband  of  war,  the  right  of  blockade,  aveby 
and  other  belligerent  rights  which  might  be  exercised  by  either  of  bowdek. 
the  two  nations  at  war :  but  English  ships  enjoyed  all  the  rights  of 
neutrality;  and,  after  the  war  between  Russia  and  Turkey  had 
broken  out,  the  RoUa  had  a  right  to  proceed  to  Odessa,  there  to 
take  in  a  cargo  of  wheat  or  other  lawful  merchandise :  and  neither 
Russia  nor  Turkey  could  have  prevented  her  from  doing  so  without 
an  infraction  of  the  law  of  nations.  Without  the  condition  substi- 
tuting for  Odessa  a  port  belonging  to  a  friendly  power,  a  war 
between  England  and  Russia,  before  the  ship  was  loaded,  would 
have  dissolved  the  contract:  and,  if  the  ship  had  returned  in 
ballast,  the  owner  would  have  been  without  remedy.  This  is  the 
danger  against  which  we  think  the  ship-owner  must  be  supposed  to 
have  guarded,  by  requiring  the  condition :  and  the  freighter  cannot 
be  supposed  to  have  incurred  the  obligation  of  providing  a  cargo  at 
Constantinople  when  he  had  already  provided  a  cargo  at  Odessa, 
which  the  ship  might  load  there  and  safely  carry  to  Hull.  Not- 
withstanding war  between  Russia  and  Turkey,  the  master  of  the 
ship  might  unquestionably  have  proceeded  to  Odessa,  and  demanded 
a  cargo  there  :  and  we  do  not  think  that  it  could  be  the  intention  of 
the  charter-party  that  the  ship-owner  in  any  event  should  have  it 
in  his  power  to  insist  upon  a  cargo  at  Constantinople  or  at  Odessa 
as  he  should  choose. 

A  case  somewhat  resembling  this  was  mentioned  at  the  Baj  to 
have  arisen  at  Nisi  Prius  before  the  Lord  Chief  Baron,  to  which  we 
should  have  been  glad  to  *have  paid  the  most  respectful  considera-  L  ^726  j 
tion  :  but  we  have  not  been  able  to  obtain  any  authentic  account  of 
it :  and,  the  expression  there  being  said  to  be  "  in  case  of  hostilities 
in  the  Black  Sea,'*  the  particular  locality  may  give  it  a  more  general 
sense  within  that  locality ;  including  any  military  operation,  such 
as  the  massacre  at  Sinope.  According  to  the  language  used  in 
this  charter-party,  we  think  that  the  contingency  did  not  happen 
upon  which  the  plaintiff  was  entitled  to  a  cargo  for  the  RoUa  at 
Constantinople ;  and  that  on  the  first  count,  for  not  loading  her 
there,  we  must  give  judgment  for  the  defendant. 

We  have  next  to  consider  the  rule  as  it  concerns  the  second 
count  of  the  declaration,  on  the  ship  Lebanon:  the  breach  here 
being  for  not  loading  the  ship  at  Odessa.  The  plaintiff  alleges  that 
the  ship  lay  there  a  certain  number  of  her  running  days,  and  was 
ready  to  stay  the  remainder  of  her  running  days  and  days  of 
demurrage,  but  that  the  defendant  dispensed  with  her  doing  so. 
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AvEBY       and  requested  the  ship  to  depart  from  Odessa.      Tet  that  he 
BowDEN.      provided  no  cargo  for  her ;  and  she  was  obliged  to  return  to  England 
in  ballast. 

Among  other  pleas,  the  defendant  pleaded  to  the  second  count 
that,  after  the  ship  arrived  at  Odessa,  and  before  the  defendant 
dispensed  with.the  ship  remaining  at  Odessa,  and  before  the  accruing 
of  the  causes  of  action  in  the  second  count  mentioned,  war  was 
declared  between  our  lady  the  Queen  and  the  Emperor  of  Russia, 
whereby  he  was  prevented  from  loading  the  ship  with  a  cargo  at 
Odessa.  Issue  was  joined  upon  this  plea.  At  the  trial,  it  was 
proved  or  admitted  that  the  ship  Lebanon  arrived  at  Odessa  on  the 
11th  of  March,  1854.     That  the  war  between  England  and  Russia 

[  ^727  ]  had  ^broken  out,  and  was  known  at  Odessa,  on  the  1st  of  April 
following.  And  that  the  ship  sailed  away  from  Odessa,  in  ballast, 
on  the  17th  of  April,  before  her  running  days  had  expired.  But  the 
plaintiff  attempted  to  prove  that,  before  the  1st  of  April,  the  defen- 
dant had  broken  the  charter-party  by  absolutely  refusing  to  provide 
any  cargo  for  the  ship,  and  intimating  that  none  would  be  provided. 
The  question  arose,  whether  he  had  adduced  any  evidence  to  go  to 
the  jury  in  support  of  these  allegations.  The  verdict  was  entered 
for  the  plaintiff  on  this  issue :  but  leave  was  reserved  to  enter  a 
verdict  upon  it  for  the  defendant,  if  the  Court  should  be  of  opinion 
that  there  was  no  such  evidence. 

And,  upon  consideration,  we  are  of  opinion  that  there  was  no 
such  evidence.  The  war  having  dissolved  the  contract  on  the  1st 
of  April,  when  the  defendant  was  prevented  from  loading  the  ship 
without  trading  with  the  Queen's  enemies,  it  was  incumbent  upon 
the  plaintiff  to  prove  that  the  cause  of  action  on  which  he  sues  had 
previously  accrued  to  him.  But  we  think  that,  giving  credit  to 
what  his  witnesses  swore,  no  previous  cause  of  action  is  proved. 
The  plaintiff,  as  to  this  part  of  the  case,  (his  Lordship  then  stated 
the  facts  as  ante,  p.  698). 

It  thus  appears  that  the  captain  of  the  Lebanon,  who  represented 
the  plaintiff  down  to  the  16th  day  of  April,  and  long  after  the 
declaration  of  war  was  known  at  Odessa,  continuously  insisted 
on  the  performance  of  the  charter-party  by  the  defendant,  and 
remained  at  Odessa  demanding  a  cargo.  Was  there  any  evidence 
that,  on  or  before  the  Ist  of  April,  a  cause  of  action  had  accrued  to 

''  •728  ]       the  plaintiff  for  breach  of  the  charter-party  ?     We  *think  not. 
According  to  our  decision  in  Hochster  v.  De  La  Tour  (i),  to  which 
(1)  95  R.  R.  747  (2  El.  &  BL  678). 
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we  adhere,  if  the  defendant,  within  the  running  days  and  before  Aveby 
the  declaration  of  war,  had  positively  informed  the  captain  of  the  bowoen. 
Lebanon  that  no  cargo  had  been  provided  or  would  be  provided  for 
him  at  Odessa,  and  that  there  was  no  use  in  his  remaining  there 
any  longer,  the  captain  might  have  treated  this  as  a  breach  and 
renunciation  of  the  contract;  and  thereupon,  sailing  away  from 
Odessa,  he  might  have  loaded  a  cargo  at  a  friendly  port  from 
another  person ;  whereupon  the  plaintiff  would  have  had  a  right  to 
maintain  an  action  on  the  charter-party  to  recover  damages  equal 
to  the  loss  he  had  sustained  from  the  breach  of  contract  on  the  part 
of  the  defendant.  The  language  used  by  the  defendant's  agent 
before  the  declaration  of  war  can  hardly  be  considered  as  amounting 
to  a  renunciation  of  the  contract :  but,  if  it  had  been  much  stronger, 
we  conceive  that  it  could  not  be  considered  as  constituting  a  cause 
of  action  after  the  captain  still  continued  to  insist  upon  having  a 
cargo  in  fulfilment  of  the  charter-party. 

Jud{fment  for  defendant.     {Order  drawn  up  for  making 
the  rude  absolute,) 


EEID  V.  H08KINS  (1).  is^s. 

(4  El.  &  Bl.  979—985 ;  5  El.  &  Bl.  729—745 ;  S.  C.  3  C.  L.  R.  1 174 ;  24  L.  J.  Q.  B.     

315  ;  25  L.  J.  Q.  B.  55;  1  Jur.  N.  S.  732  ;  2  Jur.  N.  S.  135 ;  4  W.  R.  95 ;  26    [  729  ; 


L.  T.  0.  S.  149.) 

Declaration  stated  that  plain ti£f  and  defendant  agreed,  by  charter-party, 
that  plaintiff's  ship  should  proceed  to  Odessa,  and  there  load  from  defendant's 
agent  a  cargo  of  specified  goods,  and  therewith  proceed  home,  a  specified 
number  of  running  days  to  be  allowed  for  loading  and  unloading,  and  ten 
days  for  demurrage  after  the  laying  days,  at  5/.  per  day:  that  the  ship 
proceeded  to  Odessa  ;  that  the  time  for  loading  had  elapsed ;  but  defendant 
made  default  in  loading. 

Plea :  that,  after  the  vessel  proceeded  to  Odessa,  and  before  the  alleged 
breach  of  contract,  war  was  declared  by  the  Queen  against  the  Emperor  of 
Russia,  and  war  had  ever  since  existed  between  this  kingdom  and  Russia, 
of  which  plaintiff  and  defendant  had  notice  before  the  alleged  breach  :  that 
Odessa  was  part  of  the  empire  of  Russia ;  and  plaintiff  and  defendant  were 
subjects  of  this  kingdom,  and  not  of  Russia :  that  the  ship  was  a  registered 
British  ship ;  and  no  licence  from  the  Queen  could  be  obtained  for  loading 
the  ship  at  Odessa:  that  defendant  could  not  have  procured  a  cargo  or 
loaded  the  ship  as  agreed,  nor  could  plaintiff  have  received  such  cargo, 
without  trading  or  corresponding  with  the  enemy. 

On  demurrer:  Held,  a  good  plea,  bs  negativing  a  possibility  of  the 
defendant  performing  the  contract  by  doing  an3rthing  before  or  after  the 
declaration  of  war,  the  impossibility  being  shown  to  have  arisen  before  any 
breach  of  contract.    Especially  as,  the  ship  being  British,  it  was  the  duty 

(1)  Affirmed    in     the     Exchequer      See    references  in   note  to  Avery  v. 
Chamber,  as  reported  6  El.  &  Bl,  953*      Bowden,  p.  695,  above. 
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Bbid  of  the  captain  to  quit  Odessa  as  soon  as  he  knew  of  the  dedaration 

r.  of  war. 

HosKiNB.  Issue  on  this  plea. 

It  was  proved  that  the  master  was  directed,  by  defendant,  to  apply  to 
defendant's  agent  M.  at  Odessa.  War  between  England  and  Hassia  was 
first  known  at  Odessa  on  1st  April,  1854 ;  the  ship  arrived  at  Odessa  and 
was  ready  to  load  on  9th  March,  1854.  Before  1st  April,  the  master  had 
communications  with  M.,  who  could  not  speak  any  language  which  the 
master  understood,  but  who  brought  with  him  an  interpreter  H.,  who 
professed  to  interpret : 

Held,  that  the  master's  evidence  of  what  H.  stated  to  him  to  have  been 
said  by  M.  was  admissible  as  evidence  of  a  communication  from  M.  to  the 
master. 

M.,  before  1st  April,  repeatedly  told  the  master  that  he  should  be  unable 
to  procure  him  a  cargo,  owing  to  a  Bussian  prohibition,  except  by  certain 
means  which  the  master  was  unable  to  use :  and  he  also  endeavoured  to 
persuade  the  master  to  quit  Odessa  without  a  cargo,  upon  certain  terms 
inconsistent  with  the  charter-party.  The  master  continued  to  demand  a 
cargo  till  after  Ist  April,  and,  on  a  later  day,  but  before  the  expiration  of 
the  running  and  demurrage  days,  left  Odessa  in  ballast : 

Held,  that  the  plea  was  proved :  for  that, 

(1)  The  breach  laid  in  the  declaration,  and  pleaded  to,  appeared  to  be  a 
breach  after  the  expiration  of  the  running  and  demurrage  days,  which  did 
not  take  place  till  after  the  declaration  of  war  was  known  at  Odessa. 

(2)  No  broach  was  shown  to  have  occurred  before  1st  April;  since,  sup- 
posing the  language  of  M.  to  have  amounted  to  a  renunciation  of  the 
contract  giving  the  plaintiff  a  right  to  elect  to  treat  the  contract  as  at  an 
end  (and  semble  that  it  did  not),  this  would  not  constitute  a  breach  until  the 
election  was  exercised  on  behalf  of  the  plaintiff. 

The  declaration  stated  that  plaintiffs  and  defendant  agreed,  by 
charter-party,  that  plaintiffs'  ship,  called  the  Themis,  should  with 
all  convenient  speed,  after  discharging  her  then  cargo,  in  ballast 
sail  and  proceed  to  Constantinople,  and  there  receive  orders  to 
[  *730  ]  proceed  to  *Odessa  or  Kertch,  Varna  or  Baltchich,  or  so  near  thereto 
as  she  might  safely  get,  and  there  load,  from  the  agents  of  the 
defendant,  a  full  and  complete  cargo  of  tallow,  grain,  seed  or  other 
stowage  goods,  at  the  option  of  the  defendant,  with  the  necessary 
mats  for  dunnage,  which  the  defendant  bound  himself  to  ship  &c., 
and  send  alongside  at  the  port  of  loading  and  take  from  alongside 
at  the  port  of  discharge  at  his  own  expense  and  risk  ;  and,  being  so 
loaded,  should  therewith  proceed  to  Queenstown  or  Falmouth,  at 
the  master's  option,  for  orders,  to  be  given  by  return  of  post,  or 
laying  days  to  commence,  to  discharge  &c.  (stipulations  for  discharge, 
and  payment  of  freight  on  delivery).  Forty-five  running  days  to 
be  allowed  the  defendant,  if  the  ship  was  not  sooner  dispatched,  for 
loading  the  ship  at  the  port  of  loading  and  unloading  at  the  port  of 
discharge :  and,  if  one  half  or  more  of  the  cargo  should  consist  of 
wool,  ten  additional  days  to  be  allowed,  and  ten  days  on  demurrage 
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over  and  above  the  said  laying  days  at  51.  per  day.  Detention  by  rbid 
ice  and  quarantine  not  to  be  accounted  as  laying  days.  The  act  hoskiks 
of  God,  adverse  winds,  the  Queen's  enemies,  restraint  of  princes, 
pirates,  fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers  and  navigation,  of  what  nature  and  kind  soever,  during 
the  said  voyage,  always  excepted.  In  the  event  of  hostilities  pre- 
venting the  vessel  from  proceeding  into  the  Black  Sea  direct,  it  was 
agreed  that  the  defendant  should  in  that  case  load  her  with  a  cargo 
of  grain  or  seed  at  Constantinople,  or  one  safe  port  in  the  Sea  of 
Marmora,  or  at  or  between  Yolo  and  Enos,  at  the  rate  of  &c. ; 
orders  at  Constantinople  as  to  loading  port ;  other  terms  as  above. 
Averment  that  the  ship  did,  with  all  convenient  speed,  proceed  to 
Constantinople,  *and  thence  to  Odessa,  pursuant  to  orders  received  [  ^731  ] 
at  Constantinople.  That  plaintififs  did  all  things  necessary  on  their 
part,  and  that  all  things  necessary  happened  and  were  done,  to 
entitle  them  to  have  a  full  and  complete  cargo  of  tallow,  &c.,  loaded 
on  board  the  said  ship,  to  wit  at  Odessa,  and  that  the  time  for  so 
doing  has  elapsed.  Yet  defendant  made  default  in  loading  the  said 
ship,  and  refused  to  load  her  as  agreed. 

Plea  (2).  That  after  the  said  orders  were  given  and  the  said  vessel 
proceeded  from  Constantinople  to  Odessa,  and  before  the  alleged 
breach  of  contract,  war  was  declared  and  proclaimed  by  her  Majesty 
Queen  Victoria  against  the  Emperor  of  Russia ;  and  they  then  went 
to  war :  and  that  such  war  then  commenced,  and  has  ever  since 
existed  and  raged ;  and  this  kingdom  and  the  empire  of  Russia 
have,  during  the  period  aforesaid,  been  at  open  war  with  one 
another;  of  which  plaintiffs  and  defendant,  before  the  alleged 
breach,  had  notice.  That  Odessa,  during  all  the  time  aforesaid, 
was  part  of  the  empire  of  Russia ;  and  that  plaintiffs  and  defendant, 
during  all  the  time  aforesaid,  were  and  are  natural  born  subjects  of 
this  kingdom,  owing  allegiance  thereto,  and  not  of  the  said  empire 
of  Russia.  And  the  ship  was,  during  all  the  time  aforesaid,  a 
British  ship,  registered  according  to  law  in  that  behalf.  And  that 
no  licence  from  her  Majesty  was  or  could  be  obtained  or  procured 
for  loading  any  cargo  on  board  the  vessel  at  Odessa  aforesaid; 
and  the  defendant  could  not,  without  trading  and  corresponding 
with  the  said  enemy  and  his  subjects,  have  procured  a  cargo  or 
loaded  the  said  ship  as  agreed ;  nor  could  the  plaintiffs,  without 
trading  and  corresponding  with  the  said  enemy,  have  received  such 
cargo. 

Demurrer.    Joinder. 

R.R. — ^voL.  cm.  45 
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Rrid  The  case  was  argued  in  Trinity  Term  (l). 

V, 

HosKiNB.  Manisty  was  heard  for  the  plaintiffs,  and  WiUes,  contra. 

Cur.  adv.  vtdL 

[  4  El.  &  Bi.    Lord  Campbell,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 
We  are  of  opinion  that,  consistently  with  our  late  decision  in 
Esposito  y.Bowden  (2),  the  defendant  is  entitled  to  our  judgment  on 
this  demurrer. 

The  plea  avers  that  both  plaintiffs  and  defendant  are  British 
subjects ;  that  both  had  notice  of  the  war  between  our  Queen  and 
the  Emperor  of  Russia  before  the  alleged  breach  of  the  charter- 
party  ;  that  the  ship  was  a  British  registered  ship  ;  that  no  licence 
from  her  Majesty  was  or  could  be  obtained  for  loading  any  cargo 
on  board  the  ship  at  Odessa ;  that  the  defendant  could  not,  without 
trading  and  corresponding  with  the  said  enemy  and  his  subjects, 
have  procured  a  cargo  or  loaded  the  said  ship  as  agreed  ;  nor  could 
the  plaintiffs,  without  trading  and  corresponding  with  the  said 
enemy  and  his  subjects,  have  received  such  cargo.  Giving  faith  to 
these  averments,  we  think  that  the  contract  was  dissolved  before 
any  breach  of  it  by  the  defendant ;  as,  without  any  previous  default 
on  his  part,  the  performance  of  the  contract  had  become  impossible 
by  the  exercise  of  the  Queen's  undoubted  prerogative  in  the  declara- 
tion of  war  against  the  Emperor  of  Russia.  The  defendant  in  this 
plea  appears  to  acquit  himself  of  all  blame.  He  negatives  the 
[  *986  ]  supposition  that,  before  the  declaration  of  *war,  he  could  have 
provided  a  cargo  for  the  ship  from  Russian  subjects,  or  that,  after 
the  declaration  of  war,  it  would  have  been  possible  for  him  to  have 
loaded  the  ship  without  trading  and  corresponding  with  the  enemy. 
To  meet  the  possibility  that  a  cargo,  the  property  of  British  subjects 
or  of  our  allies,  might  have  been  loaded  in  the  ship  after  the 
declaration  of  war,  there  is  an  averment  that  the  plaintiffs  could 
not  have  received  a  cargo  on  board  the  ship  without  trading  with 
the  enemy.  It  is  material,  in  this  case,  that  the  owners  of  the 
ship  were  British  subjects.  It  therefore  was  the  duty  of  the  captain 
of  the  ship,  as  soon  as  he  heard  of  the  declaration  of  war,  to  make 
his  escape,  and  to  seek  a  place  of  safety,  instead  of  lingering  at 
Odessa  in  hope  of  obtaining  a  cargo,  although  he  might  safely  have 
done  so  if  he  had  not  been  a  British  subject,  and  the  ship  had  been 
neutral  property. 

(1)  Before  Lord  Campbell,  Ch.  J.,  (2)  4E1.&BL963;  see  99  £.  B.  855. 

Coleridge  and  Erie,  JJ. 
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Some  objection  was  made  by  the  plaintiffs'  counsel  on  the  ground  Reid 
that,  consistently  with  the  plea,  the  war  might  not  have  broken  hobkinb. 
out,  or  that  the  parties  might  not  have  had  notice  of  it,  till  the  last 
of  the  lay  days  or  demurrage  days  allowed  by  the  charter-party  for 
loading  the  cargo.  But  the  plea  alleges  that  the  events  which 
worked  a  dissolution  of  the  contract  occurred  before  the  alleged 
breach  of  contract ;  and  the  plaintiffs,  who  have  traversed  the  whole 
of  the  plea,  will  be  entitled  to  a  verdict  if  they  can  prove  that,  by 
any  previous  default  on  the  part  of  the  defendant,  the  contract  had 
been  in  any  respect  broken  before  it  was  dissolved.  In  the  mean 
time  we  must  give  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

The  plaintiffs  afterwards  took  issue  on  this  plea.    There  were    [  5  el  &  BL 
also  other  issues,  upon  which  no  question  arose  in  banc.  ^^^  •' 

On  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  London  sittings 
after  last  Trinity  Term,  the  facts,  so  far  as  respects  tlie  issue  on 
the  second  plea,  were  as  follows : 

The  Themis,  in  pursuance  of  the  charter-party,  dated  London, 
17th  November,  1858,  sailed  for  Constantinople,  and  arrived  there 
7th  February,  1854.  On  her  arrival,  the  master  delivered  to 
Messrs.  Matthieu,  Brothers  &  Co.,  the  agents  of  defendant,  a  letter 
with  which  he  had  been  furnished  by  the  defendant,  directing  them 
to  give  him  orders.  They  ordered  him  to  proceed  to  Odessa,  and 
there  receive  a  cargo  from  Messrs.  Zuckerbecker  &  Co.,  of  that 
place;  and  they  furnished  him  with  a  letter  of  introduction  to 
Theodor  Matthieu,  one  of  their  own  firm,  then  at  Odessa,  and  also 
with  a  letter  to  Zuckerbecker  &  Co.,  directing  them  to  give  the 
cargo  for  the  Themis  "according  to  the  instructions  of  our 
M.  Theodor  Matthieu."  The  Themis  left  Constantinople  on  8th 
February,  but  remained  in  the  Bosphorus  till  18th  February,  and 
arrived  off  Odessa  on  21st  February.  Owing  to  the  state  of  the 
weather,  she  did  not  reach  the  ballast  ground  till  26th  February. 
The  ballast  ground  is  about  three  miles  from  Odessa.  The  master 
was  prevented  from  landing,  by  the  quarantine  regulations,  till  4th 
March.  He  then,  and  on  other  days,  had  an  interview  with  Theodor 
Matthieu.  Theodor  Matthieu  could  not  speak  any  language  which 
the  master  understood ;  but  he  brought  with  him  a  person  named 
John  Greenway  Hunt,  who  professed  to  interpret  between  the  two.  [  *733  ] 
On  other  occasions  Theodor  Matthieu  conversed  with  the  master 
through  another  interpreter.    The  master,  on  10th  March,  announced 

45 — 2 
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Rbid        to  Theodor  Matthieu  that  the  ship  was  ready  to  be  laden  on  9th 
HoBKiNs.     March.    It  appeared  that  a  Russian  ukase  had  been  published 
at  Odessa  on  8rd  March,  by  which  the  exportation  of  wheat  from 
that  port  was  prohibited ;  and  that,  before  the  publication  of  this 
ukase,  Theodor  Matthieu  had  procured  a  cargo  of  wheat  for  the 
Themis  from  Zuckerbecker  &  Co.     This  wheat  remained  unshipped 
till  1st  April,  on  which  day  it  was  first  known  at  Odessa  that  war 
was  proclaimed  between  England  and  Russia.    After  that,  it  became 
impossible  to  load  the  ship  :  and  the  master  left  Odessa  in  ballast 
on  25th  April,  after  the  bombardment  of  that  place  by  the  allies  on 
the  22nd  April.     The  counsel  for  the  defendant  objected  that,  as 
the  running  and  demurrage  days  would  not  have  expired  till  4th 
May,  there  was  no  default  in  loading,  and  therefore  no  breach  of 
contract  before  the  war  was  known.    In  answer  to  this  objection, 
the  counsel  for  the  plaintiffs  relied  upon  the  language  used  by  Hunt 
and  the  other  interpreter  during  the  interviews  which  took  place 
between  the  master  and  Theodor  Ma.tthieu.     This  language  it  was 
proposed  to  prove  by  the  evidence  of  the  master.     The  counsel  for 
the  defendant  objected  to  this  being  given  in  evidence,  on  the  ground 
that  there  was  no  proof  that  what  Hunt  gave,  professedly  as  the 
interpretation  of  what  Theodor  Matthieu  said,  was  a  true  interpre- 
tation.   The  Lord  Chief  Justice  admitted  the  evidence  of  the 
master,  which,  according  to  the  statement  of  the  Lord  Chibf 
Justice  in  the  judgment  in  this  case  {post,  p.  715),  was  as  follows  : 
I  *734  ]      "  <  On  the  *5th  of  March  I  had  a  conversation  with  Matthieu,  defen* 
dant's  agent,  at  Odessa,  who  could  not  speak  English,  through 
Hunt,  an  interpreter  employed  by  him.    Hunt  said  there  was  a 
prohibition  against  the  loading  of  grain,  and  that  Matthieu  had  no 
cargo  for  me.    If  I  could  get  a  small  quantity  of  grain  on  board, 
the  authorities  had  given  ten  days  to  complete  the  cargoes  of  such 
ships  as  had  begun  to  load.     He  asked  if  I  could  get  20  chetwerts 
on  board  where  I  lay,  and  that  would  be  within  the  rule.     I  said,  if 
he  would  put  them  in  a  lighter,  I  would  try  to  get  them  on  board. 
He  said  he  could  not  put  them  into  a  lighter,  and  asked  if  I  would 
get  them  on  board  any  other  way.    I  said  I  would  do  anything  in 
my  power,  and  I  would  send  my  long  boat  for  them,  if  he  would 
get  them  for  me.    He  said  they  could  not  put  any  from  the  shore ; 
if  I  had  any  friend  in  the  roads  that  would  let  me  have  the  20 
chetwerts  I  should  come  ashore  and  let  him  know.'     The  master 
then  described  how  he  had  gone  on  board  one  ship,  and  in  vain 
tried  to  get  some  wheat  to  put  on  board  his  own.    He  then  went  on 
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to  state  another  conversation  he  had  on  the  5th  with  Matthieu  Bbid 
through  the  interpreter.  'Hunt  asked  me  if  I  would  take  half  hobkiks. 
freight  to  cancel  the  charter-party,  as  Matthieu  had  no  cargo  to 
load  the  ship.  He  would  give  me  a  letter  to  go  to  Constantinople, 
and  there  further  arrange  with  his  brother.  I  asked  time  to  con- 
sider. On  the  6th,  I  saw  both,  and  refused  the  ofifer.  On  the  9th, 
the  ship  was  ready  to  take  cargo  on  board.  On  the  10th,  I  gave 
notice  that  I  was  ready  from  the  9th.  I  remained  there  till  the 
22nd  of  April.  On  the  20th  March,  I  saw  Hunt  and  Matthieu. 
Hunt  told  me  he  was  going  to  send  me  a  letter.  He  asked  me  if  I 
would  go  away  if  Mr.  *Matthieu  sent  me  the  letter.  I  said  I  could  [  *735  ] 
not  tell  till  I  saw  the  contents,  and  he  must  send  it  in.  Hunt  then 
took  the  letter  from  Matthieu  and  read  it  to  me.  It  was  that  there 
was  no  use  in  my  lying  there,  as  Matthieu  had  no  cargo ;  that  I 
should  take  the  ship  to  Constantinople,  and  there  further  arrange 
with  his  brother.  I  declined  going  away ;  and  the  letter  was  not 
sent  in.'  He  afterwards  stated  another  conversation  which  he  had 
with  Matthieu,  on  the  6th  of  April,  through  another  interpreter, 
which  showed  that  the  negotiation  still  continued,  and  which  thus 
concluded  :  '  I  asked  him  if  he  had  any  cargo  for  me.  He  said  he 
had  none.' " 

The  counsel  for  the  defendant  contended  that  there  had  been  no 
renunciation  of  the  contract  on  the  part  of  the  defendant,  through 
Theodor  Matthieu ;  and  that,  even  if  there  had  been  such  renun- 
ciation, this  did  not  constitute  a  breach,  inasmuch  as  it  had  not 
been  treated  as  such  by  the  master.  The  Lord  Chief  Justiob, 
on  this  issue,  left  to  the  jury  whether  there  had  been  a  breach  of 
the  contract  before  1st  April,  and,  if  not,  whether  the  defendant 
could  afterwards  have  loaded  the  ship  without  trading  with  the 
Queen's  enemies ;  and  he  reserved  leave  to  move  to  enter  a  verdict 
for  the  defendant  on  this  issue,  if  there  was  no  evidence  of  such 
previous  breach,  or  of  such  possibility  of  loading.  The  jury 
found  for  the  plaintiffs  on  all  the  issues ;  and,  in  answer  to  a 
question  from  the  Lobd  Chief  Justice,  they  stated  that  they 
considered  what  took  place  before  1st  April  as  a  breach  of 
contract. 

In  this  Term,  Knowles  obtained  a  rule  calling  on  the  plaintiffs 
to  show  cause  why  a  verdict  should  not  be  *entered  for  the  defen-       f  *736  ] 
dant  on  the  second  issue:    "on   the  ground  that  there  was  no 
evidence  on  which  the  jury  could  find  a  breach  of  the  contract 
before   declaration   of   war  and  before   the  same   was  known  at 
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rrid  Odessa :  "  or  why  a  new  trial  should  not  be  had  ''  on  the  ground 
HosKiNs.  0^  misdirection  on  the  part  of  the  learned  Judge  who  tried  the 
cause,  in  telling  the  jury  that  there  was  evidence  from  which  they 
might  find  a  breach  of  contract  before  declaration  of  war,  and  in 
telling  the  jury  that  such  breach  would  entitle  the  plaintiff  to  a 
verdict ;  also  in  omitting  to  explain  to  the  jury  that  the  law  did 
not  require  the  defendant  to  load  a  cargo  between  the  10th  of 
March  and  the  Ist  April,  1854;  also  on  the  ground  that  the 
evidence  showed  there  was  no  such  breach  of  contract ;  and  also 
on  the  ground  that  the  learned  Judge  improperly  admitted  the 
evidence  of  the  witnesses  as  to  the  statements  of  one  John 
Greenway  Hunt ; "  and  also  on  the  ground  of  surprise,  as  shown 
in  affidavits  (this  became  immaterial). 
In  this  Term  (i), 

Watson,  BramweU,  Atherton  and  Maniaty  showed  cause  : 

First,  the  directions  of  Theodor  Matthieu,  given  through  Hunt, 
were  admissible.  The  master  is  directed  by  the  defendant  to 
apply  to  Messrs.  Matthieu,  Brothers  &  Co. ;  and  they  put  him  in 
communication  with  Theodor  Matthieu.  Theodor  Matthieu  brings 
with  him  Hunt,  for  the  purpose  of  interpreting.  As  against  the 
[  *7S7  ]  defendant,  therefore,  it  must  be  taken  that  Hunt  ^interpreted 
truly.  In  effect,  Theodor  Matthieu,  by  his  conduct,  directs  the 
master  to  rely  upon  Hunt's  interpretation. 

Secondly,  as  to  the  evidence  on  the  issue  joined  on  the  second 
plea.  Before  the  1st  of  April,  when  the  fact  of  the  war  was  first 
known  at  Odessa,  Theodor  Matthieu  had  clearly  given  notice  to  the 
master  that  no  cargo  would  be  provided.  That  was  a  renunciation 
of  the  contract,  and  thus  a  breach :  Hochster  v.  De  La  Tow  (2). 
But  it  is  said  that  the  breach  was  not  complete  without  the  assent 
of  the  master,  representing  the  plaintiff. 

(Erlb,  J. :  Either  party  may  break  a  contract :  a  master  may 
dismiss  his  servant  before  the  time  of  service  contracted  for  has 
expired. 

Lord  Campbell,  Ch.  J. :  What  is  done  in  that  case  is  rather  in 

the  nature  of  a  performance  of  the  contract :  the  master  engages 

to  give  the  servant  notice  or  wages :  he  gives  him  no  notice,  but 

(1)  Before  Lord  Campbell,  Ch.  J.,      argument  in  support  of  the  rule. 
Coleridge,  Wightman  and  Erie,  JJ.  (2)  95  R  B.  747  (2  El.  &  Bl.  678). 

Erie,  J.  left  the  Court   during  the 
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gives  him  the  wages.    But,  generally,  as  a  contract  cannot  be  made        Bsm 
without  mutual  consent,  so  it  cannot  be  dissolved  without  mutual      HosKnrs. 
consent. 

Erlb,  J.  referred  to  Emmens  v.  Eldertan  (1).) 

Suppose  a  party  orders  goods  to  be  sent  by  a  given  time,  and, 
before  the  time  arrives,  gives  notice  that  he  will  not  receive  them. 

(Lord  Campbell,  Ch.  J. :  Cannot  the  other  party  still  send  the 
goods  at  the  time,  if  he  chooses  to  run  the  risk  of  his  customer's 
insolvency  ? 

CoLBRiDOE,  J.:  And  then,  if  the  party  ordering  the  goods  is 
sued  for  not  accepting,  can  he  say  that  he  had  broken  the  contract 
before?) 

The  damages  would  be  estimated  by  the  state  of  things  ^existing      [  *738  ] 
at  the  time  of  the  notice. 

(Lord  Campbell,  Ch.  J. :  That  seems  inconsistent  with  PhiUpotts 
V.  Evans  (2).) 

But,  in  fact,  this  is  not  simply  a  case  where  all  is  to  be  done  by  one 
party,  the  defendant.  The  defendant  was  to  find  the  cargo :  but 
there  was  a  condition  precedent,  that  the  ship  should  wait  for  it 
till  the  expiration  of  the  running  days.  The  notice  that  no  cargo 
would  be  furnished  was,  in  effect,  a  dispensation  with  this  con- 
dition precedent  Such  a  dispensation  may  be  given  by  one  party 
only,  so  as  to  discharge  the  other  without  any  acquiescence  on  his 
part ;  and  such  dispensation  is  irrevocable.  *  *  Now  here  the 
defendant,  after  the  time  had  commenced  during  which  he  was  to 
perform  his  contract,  dispensed  with  the  condition  of  the  ship 
waiting  till  the  expiration  of  the  time;  and  his  renunciation  of 
the  contract,  coupled  with  this  dispensation,  completed  the  breach ; 
all  of  which  occurred  before  the  declaration  of  war  was  known  to 
the  parties.  The  war  made  the  breach,  even  if  only  inchoate, 
irrevocable. 

(Lord  Campbell,  Ch.  J. :  The  declaration  says  that  the  time  for 
loading  had  expired,  yet  defendant  made  default  *in  loading  and       [  *739  ] 
refused  to  load  as  agreed  :   that  looks  as  if  the  breach  complained 

(1)  94  £.  B.  288  (4  H.  L.  C.  624).  (2)  52  E.  E.  802  (5  K  &  W.  475). 
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Bbid        of  was  a  breach  occurring  at  the  end  of  the  laying  days  and  days 
HoBKiNs.     ot  demurrage.) 

The  plea  alleges  that  war  broke  out  before  the  alleged  breach  :  the 
question  is  when  such  breach  accrued.  But,  further,  if  acquiescence 
on  the  part  of  the  master  was  necessary  to  constitute  a  breach, 
there  was  such  acquiescence.  The  refusal  to  load  was  a  refusal 
continuing  up  to  the  time  of  the  ship  quitting  Odessa.  During 
that  time,  nothing  is  done.  The  plaintiffs  might  have  brought 
their  action  at  any  moment  after  the  notice  from  the  defendant. 

Further,  the  plea  alleges  that  the  defendant  could  not,  after  the 
declaration  of  war,  have  loaded  without  trading  with  an  enemy  : 
but  the  verdict  negatives  this;  therefore  it  must  now  be  assumed 
that  the  defendant  could  so  have  loaded. 

{Knawles,  in  support  of  the  rule :  The  jury  expressly  ground 
their  verdict  on  the  supposition  that  there  was  a  breach  before  the 
notice  of  war.) 

They  must  have  meant  to  negative  the  whole  plea. 

(Lord  Campbell,  Gh.  J.:  Perhaps  so;  though  I  do  not  see  on 
what  evidence  they  could  have  found  the  possibility  of  such  loading. 
But  surely  the  allegation  is  quite  immaterial :  the  declaration  of 
war  dissolved  the  contract,  if  it  was  not  broken  before.) 

Knowles  and  Wilde,  contra : 

First,  in  order  to  render  admissible  the  declarations  of  Hunt,  it 
should  be  shown  that  he  said  what  Theodor  Matthieu  said.  This 
might  have  been  proved  by  calling  Hunt :  as  the  evidence  stands, 
what  Hunt  said  is  not  shown  to  have  been  sanctioned  by  Theodor 
Matthieu. 
[  740  ]  As  to  the  other  point.    The  defendant  confesses  and  avoids  the 

breach  laid  in  the  declaration.  That  breach  is  a  non-loading, 
though  the  time  had  elapsed.  Now,  before  the  time  had  elapsed, 
the  contract  was  dissolved  by  the  notice  of  the  declaration  of  war. 
But,  further,  there  was  no  breach  at  all  before  the  1st  of  April. 
In  the  first  place,  the  defendant's  agent  does  not  renounce  the 
contract  positively :  it  appears  by  the  evidence  that  he  continued 
to  endeavour  to  perform  it.  Therefore,  even  if  the  point  arising 
upon  the  non-concurrence  of  the  master  be  left  out  of  sight,  there 
was  no  breach.  But,  upon  any  view,  the  absence  of  such  con- 
currence prevents  the  breach.     Where  there  is  such  concurrence, 
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it  would  perhaps  be  more  correct  to  treat  the  circumstances  as  Rsm 
showing,  not  a  breach  of  contract  at  the  time,  but  an  agreement  by  hoskins. 
both  parties  to  treat  the  contract  as  at  an  end,  and  to  give  and 
receive  payment  as  if  it  had  then  been  broken.  Till  the  assent  is 
given,  the  party  who  is  to  perform  the  contract  cannot  be  bound 
by  his  notice  that  he  will  not  perform  it :  he  may  still  do  so  before 
the  time  for  performing  has  expired.  But,  on  this  point,  it  seems 
sufficient  to  refer  to  the  argument  for  the  defendant  in  Avery  y. 
Bowden  (1),  as  to  the  Lebanon. 

Lord  Campbell,  Ch.  J. : 

An  important  point  arises  in  this  case ;  and  our  decision  on  it 
may  be  reviewed  elsewhere.  We  will  take  time  to  consider  it; 
although  I  own  that  I  have  at  present  a  very  strong  opinion  upon 
it.  But,  as  to  the  evidence  of  what  Hunt  said,  I  entertain  *no  \  *74i  ] 
doubt  at  all:  commerce  could  not  go  on  if  such  evidence  were 
excluded.  Although  there  is  no  authority,  so  far  as  I  recollect,  on 
the  point,  common  sense  tells  us  that,  where  the  master  was 
referred  to  a  person  who  could  not  speak  English,  that  person  had 
authority  to  bring  with  him  some  one  through  whom  he  might 
communicate  with  the  master ;  and,  that  being  done,  all  that  was 
said  was  said  by  an  agent.  It  would  be  monstrous  to  hold  that  the 
interpreter  must  always  be  called ;  and  that,  without  bringing  him 
to  swear  that  he  had  interpreted  truly,  no  effect  can  be  given  to 
what  has  passed. 

Coleridge,  J. : 

I  am  of  the  same  opinion  upon  the  point  last  mentioned  by  my 
Lord;  and  I  am  glad  that  the  opportunity  for  deciding  it  has 
arisen.  It  is  quite  true  that  we  have  no  direct  evidence  that  the 
interpreter  interpreted  faithfully;  but  the  admissibility  of  the 
evidence  rests  on  general  principles  of  common  sense.  The  agent 
has  authority  to  communicate  with  the  master:  and,  when  the 
agent  brings  with  him  an  interpreter,  he  must  be  taken  to  indicate 
to  the  master  that  the  master  is  to  give  credit  to  the  interpreter. 
Therefore,  as  my  Lord  puts  it,  what  Hunt  said  was,  as  between 
these  parties,  what  Theodor  Matthieu  said. 

WlOHTMAN,  J. : 

I  am  disposed  to  agree  in  the  admissibility  of  this  evidence,  on 

(1)  AnU,  p.  695. 
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Reid  the  ground  upon  which  it  is  put,  which  is  in  effect  this  :  that,  when 
HosKiNB.     ft  communication  is  to  take  place  in  a  foreign  country,  and  both 

parties  know  that  an  interpreter  will  be  wanted,  it  must  be  taken 
[  *7^^  ]      that  both  parties  agree  upon  the  interpreter  who  ^professes  to 

interpret.    It  would  often  be  impossible  to  obtain  the  evidence  of 

the  interpreter  himself. 

(Erle,  J.  had  left  the  Court  towards  the  close  of  the  argument  in 
support  of  the  rule.) 

Cur.  adv,  vvlX. 

Lord    Campbell,  Ch.  J.  now  delivered    the   judgment    of    the 
Court : 

This  was  an  action  on  a  charter-party,  by  which  the  plaintiffs* 
ship  Themis  was  to  proceed  to  Constantinople,  from  thence  to  Odessa, 
or  some  other  port  as  ordered,  and  there  receive  a  cargo  from  the 
defendant;  the  defendant  undertook  there  to  supply  her  with  a 
cargo,  which  she  was  to  bring  home  for  certain  stipulated  freight ; 
forty-five  running  days  with  ten  demurrage  days  being  allowed  for 
loading  her.  The  declaration,  after  reciting  the  charter-party, 
without  stating  any  dispensation  by  the  defendant,  contained  a 
general  allegation  of  the  performance  of  all  conditions  by  the 
plaintiffs  to  entitle  them  to  a  cargo  at  Odessa,  and  merely  averred 
that  the  defendant  made  default  in  loading  the  said  ship,  and 
refused  to  load  her  as  agreed. 

The  defendant  pleaded  that,  after  the  ship  proceeded  from  Con- 
stantinople to  Odessa,  and  before  the  alleged  breach  of  contract, 
war  was  declared  by  her  Majesty  Queen  Victoria  against  the 
Emperor  of  Bussia,  which  has  since  continued;  with  the  usual 
allegations  that  Odessa  was  a  Bussian  port,  and  that  both  parties 
are  British  subjects.  Whereupon  issue  was  joined. 
[  *743  ]  The  charter-party  was  dated  17th  November,  1858.    *The  ship 

arrived  off  Odessa,  26th  February,  1864,  but  could  not  get  into  the 
mole,  and  was  not  ready  to  load  till  9th  March.  However,  the 
master  went  ashore  on  the  4th  of  March,  and,  on  the  5th  and  6th, 
had  interviews  with  the  defendant's  agent,  to  whom  he  was  con- 
signed. By  an  imperial  ukase  published  at  Odessa  on  the  8rd  of 
March,  forbidding  the  exportation  of  wheat  from  that  port,  the 
defendant's  agent  was  prevented  from  loading  on  board  the  Themis 
a  cargo  of  wheat  which  he  had  provided  for  her.  On  the  1st  of 
April,  the  declaration  of  war  between  England  and  Bussia  was 
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known  at  Odessa  by  telegraph ;  and  on  the  7th  of  April  it  was  Reid 
officially  announced.  On  the  10th  of  March  the  master  of  the  hoskins. 
Themis  gave  notice  that  he  was  ready  to  receive  the  cargo ;  and 
from  thence  the  running  days  began.  On  the  22nd  of  April, 
during  the  bombardment  of  Odessa  by  the  English,  he  warped  his 
ship  from  the  harbour  into  a  place  where  she  was  under  cover ; 
and  on  the  25th  of  April  he  sailed  away  in  ballast  for  Con- 
stantinople. The  running  days  with  demurrage  days  would  not 
have  expired  till  4th  of  May.  At  the  trial,  it  was  proved  that  the 
ship  could  not  have  been  loaded  after  the  declaration  of  war ;  and 
the  great  question  made  was  whether  there  had  been  a  previous 
breach  by  refusal  to  load. 

The  master  of  the  Thenus  swore  to  the  following  effect.  (His 
Lordship  here  read  the  evidence,  as  ante^  p.  708.) 

Several  witnesses  were  called,  who  corroborated  the  master  of 
the  Themis  ;  but  they  added  no  new  facts. 

The  defendant's  counsel  objected  that  there  was  no  evidence  to 
go  to  the  jury  of  a  breach  before  the  declaration  of  war.  I  left  the 
question  to  the  jury,  with  leave  *to  move  to  enter  a  verdict  for  the  f  '744  ] 
defendant  if  the  Court  should  think  that  there  was  not  such 
evidence.  The  jury  found  for  the  plaintiff  that  there  was  a  breach 
before  the  declaration  of  war  by  what  had  passed  between  the 
master  of  the  ship  and  the  defendant's  agent  at  Odessa. 

But,  after  full  consideration,  we  are  of  opinion  that  there  was  no 
evidence  of  such  a  breach,  and  that  the  defendant  is  entitled  to 
have  the  verdict  entered  for  him  upon  the  plea  which  states,  in 
substance,  that,  before  breach,  the  contract  was  dissolved  by  the 
declaration  of  war  between  England  and  Russia. 

In  this  case  there  is  great  difficulty  in  saying  that  at  any  time 
there  ever  was  any*  renunciation  of  the  contract  which,  had  the 
plaintiffs  been  present,  would  have  authorized  them  to  consider  it 
at  an  end  and  to  bring  their  action  for  refusing  to  load  the  ship 
before  the  expiration  of  the  time  within  which  the  defendant  under- 
took to  load  her.  But  at  all  events,  if  they  had  such  an  option, 
they  were  bound  to  exercise  it :  and  they  could  not  both  hold  the 
defendant  to  the  prospective  performance  of  the  contract  and  at  the 
same  time  say  that  it  was  renounced.  In  point  of  fact  there  can 
be  no  doubt  that  the  master  of  the  Themis,  from  the  moment  of 
his  arrival  at  Odessa  till  the  declaration  of  war,  steadily  adhered  to 
his  charter-party,  and,  remaining  at  Odessa,  required  the  agent  of 
the  defendant  to  supply  him  with  a  cargo.    Therefore  there  had 
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Bud        been  no  caose  of  action  before  the  declaration  of  war ;  and  none 
HosKiNB.     Aldose  after  that  event. 

It  18  likewise  observable  that  the  breach  assigned  in  the  declara- 
tion is  at  the  expiration  of  the  running  days  and  days  of  demurrage, 
[  *745  ]  supposing  the  ship  to  have  ^remained  all  this  time  at  Odessa.  This 
must  be  considered  the  breach  referred  to  in  the  plea ;  and  it  is 
quite  certain  that  the  declaration  of  war  was  known  at  Odessa 
before  any  such  breach  could  arise. 
We  therefore  feel  no  difficulty  in  giving  judgment  for  the  defendant. 

Ordered :  That  the  verdict  obtained  in  this  cause  be  set  aside,  and 
a  verdict  entered  on  the  second  issue,  in  lieu  thereof. 


1855. 


IN   THE  EXCHEQUEU  CHAMBER. 


GEIFFINHOOFE  v.   DAUBUZ. 

(5  El.  &  Bl.  746—755  ;  S.  0.  25  L.  J.  Q.  B.  237  ;  2  Jur.  N.  S.  392.) 
[This  case  is  reported  in  99  IL  B.  447,  with  the  decision  in. the  Court  below.] 


IN  THE   QUEEN'S   BENCH. 


1856.  MOELLER  V.   YOUNG  (1). 

^^'  (5  El.  &  Bl.  7—20 ;  24  L.  J.  Q.  B.  217 ;  1  Jur.  N.  S.  934  ;  3  W.  E.  421.) 

L  7  ]  Declaration  that,  in  consideration  that  plaintiff,  at  defendant's  request, 

would  deliver  wheat,  then  on  board  plaintifTs  ship  (haying  been  conveyed 
therein  for  freight  to  be  paid  by  the  person  who  should  receive  it),  to 
defendant  with  lighters  provided  by  defendant,  defendant  promised  to  receive 
it  in  a  reasonable  time :  breach,  that  defendant  made  default  in  receiving 
in  a  reasonable  time,  whereby  plaintiff  was  detained  an  unreasonable  time 
in  discharging.  Defendant  traversed  the  promise  and  the  default,  and 
pleaded  that  plaintiff  was  not  ready  to  deliver. 

It  was  proved  that,  by  charter-party,  the  plaintiff,  owner  of  a  ship, 
agreed  with  the  freighter  to  deliver  a  cargo  at  the  port  of  discharge  on 
payment  of  freight,  conformably  to  the  bills  of  lading;  and  a  certain 
number  of  lay  days  were  allowed,  after  which  demurrage  was  to  be  charged 
at  a  given  rate  per  day :  the  bills  of  lading  stipulated  for  delivery  to  the 
freighter,  or  his  assigns,  on  paying  freight  as  per  charter-party. 

Defendant  became  assignee  of  the  bill  of  lading,  gave  notice  thereof  to 
the  plaintiff,  and  demanded  the  goods,  sending  his  lighters  to  receive  them. 
Plaintiff  delivered  a  portion,  and  demanded  payment  for  freight  on  so  much : 

(1)  Cited,  Brmvn  v.   Tanner  (1868)  686,  48  L.  T.  944  ;  FumeM  v.  White 

L.  E.  3  Ch.  597,  604,  37  L.  J.  Ch.  923,  [1894]  1  a  B.  483,  503,  63  L.  J.  Q.  B, 

18  L.  T.  624 ;  Ailm  v.  Coltart  (1883)  267,  70  L.  T.  463. 
11  Q.  B.  D.  782,  785,  52  L.  J.  Q,  B. 
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defendant  refusing  to  pay,  plaintiff  refused  to  deliver  the  residue,  and  the       Hobllbb 
running  days  expired.    Some  time  after,  plaintiff  delivered  the  residue,  and  ^' 

was  paid  the  remaining  freight : 

Held,  by  the  Court  of  Queen *8  Bench,  that  the  inference  of  fact  was  that 
the  defendant  contracted  to  pay  freight  as  the  charterer  must  have  done : 
that  the  payment  and  delivery  were  to  be  concurrent  acts :  that  therefore 
the  defendant  should  have  paid  for  the  portion  delivered,  and,  in  default 
thereof,  the  plaintiff  was  justified  in  refusing  to  deliver  the  residue :  and 
that  defendant,  though  not  strictly  liable  for  demurrage,  might  be  sued  on 
a  declaration  charging  that,  in  consideration  that  plaintiff,  at  defendant's 
request,  would  deliver,  defendant  promised  to  accept  in  a  reasonable  time, 
but  had  not  done  so. 

Held,  in  the  Exchequer  Chamber,  reversing  the  decision  of  the  Court  of 
Queen's  Bench,  that  neither  the  contract  nor  the  breach  was  proved. 

The  first  count  alleged  that,  at  the  time  of  the  making  of  the 
promise  in  this  count  after  mentioned,  the  plaintiff  was  the  owner 
and  also  the  master  of  a  certain  ship,  to  wit  the  Eliza,  then  lying 
in  the  port  of  London,  *and  having  on  board  thereof  certain  wheat,  [  '8  ] 
which  had  before  then  been  conveyed  by  the  plaintiff  in  the  said 
ship  from  Odessa  to  London,  for  freight  to  be  therefor  paid  by  the 
person  or  persons  who  should  receive  the  said  wheat  at  London. 
And  thereupon,  in  consideration  that  the  plaintiff  at  the  defendants' 
request  would  deliver  the  said  wheat  to  the  defendants  with  boats 
or  lighters  provided  by  the  defendants  for  that  purpose,  the  defen- 
dants promised  the  plaintiff  that,  within  a  reasonable  time,  they 
would  accept  and  receive  the  said  wheat  from  the  said  ship  into 
boats  or  lighters  provided  by  the  defendants  for  that  purpose. 
Averment  that  plaintiff  had  observed  and  performed  all  things 
necessary  on  his  part  to  entitle  him  to  have  the  said  wheat,  within 
a  reasonable  time,  accepted  and  received  by  the  defendants  from 
the  said  ship  into  boats  or  lighters  provided  by  the  defendants  for 
that  purpose.  And,  although  a  reasonable  time  for  that  purpose 
had  elapsed  before  the  commencement  of  this  suit,  yet  the  defen- 
dants made  default  in  accepting  and  receiving,  within  a  reasonable 
time,  the  said  wheat  from  the  said  ship  into  boats  or  lighters  pro- 
vided by  the  defendants  for  that  purpose.  Whereby  the  plaintiff 
was  detained  for  a  long  and  unreasonable  time  in  discharging  the 
said  wheat  out  of  his  said  ship,  and  during  all  that  period  lost  the 
profits  he  might  have  made  thereby. 

Second  count,  for  money  payable  by  defendants  to  plaintiff  for 
the  demurrage  of  a  ship  kept  on  demurrage  by  defendants,  EUid  for 
freight  for  the  conveyance  by  plaintiff  for  defendants,  at  their 
request,  of  goods  in  a  ship,  and  for  money  found  due  on  accounts 
stated. 
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MoBLLBB         Pleas  to  the  first  count.     1.  That  defendants  did  not  promise  as 

Young.       alleged.     2.  That  a  reasonable  time  for  defendants'  ^acceptance  of 

[  *9  ]        the  wheat  had  not  elapsed  before  the  suit.    8.  That  defendants  did 

not  make  such  default  as  alleged.    4.  That  plaintiff  was  not  ready 

and  willing  to  deliver  the  wheat  as  alleged. 

To  the  second  count.  5.  Never  indebted.  6.  That  before 
action  defendants  satisfied  and  discharged  the  plaintiff's  claim 
by  payment. 

Issue  on  all  the  pleas. 

On  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  London 
sittings  after  last  Hilary  Term,  the  following  facts  appeared  by 
admissions. 

The  plaintiff  was  the  captain  and  sole  owner  of  the  Swedish 
vessel  the  Eliza.  The  defendants  carried  on  the  business  of  corn- 
merchants,  under  the  firm  of  Young,  Begbie  and  Young.  The  plain- 
tiff, being  with  his  ship  at  Marseilles,  entered  into  a  charter-party 
with  Messrs.  Ferand  and  Honnorat,  of  that  city.  The  instrument 
was  in  French:  the  following  is  a  translation  of  the  material 
parts. 

'*  This  day  it  is  mutually  agreed  between  Captain  J.  A.  Moeller, 
commanding  the  Swedish  ship  named  Eliza,  now  anchored  in  the 
port  of  Marseilles,  and  Messrs.  Ferand  and  Honnorat,  brothers, 
merchants  and  freighters  in  this  city,  by  the  intervention  of 
Lehmann  and  Plantier,  ship-brokers,  that  the  said  ship,  being 
fitted  and  furnished"  &c., ''  will  proceed  from  this  port  as  soon  as 
possible  to  Odessa,  there  to  receive  from  the  correspondents  of  the 
charterers  its  full  and  entire  lading  of  tallow,  wheat,  corn,  seeds,  or 
other  lawful  merchandise,  at  the  choice  of  the  freighters.  The 
cargo  shall  be  sent  and  taken  to  the  ship's  side  at  the  expense  and 
risk  of  the  freighters,  the  captain  supplying  the  assistance  of  his 
[  *io  J  crew  for  towing  the  lighters.  If  the  ship  is  bound  to  ^Marseilles, 
the  cargo  must  consist  of  wheat,  brimful ;  which  lading  the 
freighters  engage  to  supply  for  the  said  ship  to  the  extent  of 
what  it  may  be  reasonably  capable  of  taking  and  stowing,  besides 
and  in  addition  to  the  cabin,  rigging,  fittings,  provisions  and  stores : 
and,  being  thus  laden,  it  shall  set  sail  from  Odessa  either  for  Mar- 
seilles, or  for  Cork  or  Falmouth,  for  orders,  and  thence  for  a  safe 
port  in  the  United  Kingdom,  the  west  coast  of  Ireland  excepted,  or 
a  safe  port  on  the  continent  between  Havre  and  Hamburg,  including 
those  two  ports.  The  orders  must  be  given  to  the  captain  at  Cork 
or  Falmouth  by  return  of  post  from  London :  and,  in  default,  the 
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lay  days  shall  begin  to  be  reckoned.  The  freighters  shall  make  Mobller 
known  to  the  captain,  before  his  departure  from  Odessa,  or  on  his  young. 
passing  Constantinople,  if  he  is  to  proceed  to  Marseilles  or  sail  to 
Cork  or  Falmouth,  or  as  near  there  as  be  may  be  able  to  approach 
and  still  be  afloat,  and  there  deliver  his  cargo  conformably  to  the 
signed  bills  of  lading,  against"  (contre)  ''payment  of  the  freight 
of  ten  francs  for  each  eight  double  decalitres  of  wheat  delivered,  if 
the  ship  lands  her  cargo  at  Marseilles ;  further,  five  per  cent, 
primage,  and  a  gratuity  of  626  frtmcs  to  the  captain :  and  at  the 
rate  of  6Z.  6«.  sterling  for  every  ton  of  20  cwt.  English  gross  weight 
for  the  tallow,  and  in  proportion,  according  to  the  London  and 
Baltic  printed  rates,  for  the  wheat,  grain,  seeds,  or  other  mer- 
chandise, if  the  ship  lands  her  cargo  in  a  port  of  the  United 
Kingdom :  but,  if  it  is  destined  for  a  continental  port,  the  pre- 
ceding freight  shall  be  augmented  10  per  cent. ;  and  in  either  case 
a  gratuity  of  25Z.  sterling  shall  be  given  to  the  captain.  The 
decrees  of  princes  and  governors,  the  act  of  God,*'  &c.  "  are  always 
excepted  during  this  said  voyage.  The  freight  shall  be  paid  after  *' 
(apices)  *"  delivery  of  the  cargo,  reckoned  free  of  commission,  and  [  *ii  ] 
without  any  deduction."  ''  The  captain  grants  to  the  freighters 
thirty-five  current  lay  days  for  loading  and  unloading,  which  shall 
commence  at  each  port  when  the  ship  is  ready  to  load  or  unload, 
and  is  admitted  to  free  pratique;  ten  days  of  demurrage,  if 
requisite,  at  the  rate  of  61.  sterling  per  day,  and  payable  from  day 
to  day.  Penalty  for  the  non-execution  of  this  engagement,  1,600{. 
sterling."  Dated  16th  October,  1868.  Signed  by  J.  A.  Moeller, 
Ferand  and  Honnorat,  and  Lehmann  and  Plantier. 

The  ship  took  in  a  cargo  at  Odessa,  where  the  captain  signed 
bills  of  lading,  of  which  the  following  is  a  copy  : 

"  Shipped  in  good  order  and  well  conditioned,  by  Raflfalovich 
&  Co.,  in  and  upon  the  good  ship  called  the  Eliza,  Swedish  colours, 
whereof  is  master  for  the  present  voyage  J.  A.  Moeller,  and  now 
riding  at  anchor  in  the  port  of  Odessa,  and  bound  for  Marseilles, 
or  for  a  safe  port  in  the  United  Kingdom,  or  the  continent  between 
Havre  and  Hamburg,  orders  at  Cork  or  Falmouth,  orders  at  Felix 
Belhorne,  Esq.,  at  Constantinople ;  2,426  chetwerts,  soft  Polish 
Odessa  wheat,  of  fine  quality,  clean,  dry  and  in  perfect  condition  ; 
700  mats  for  dunnage,  being  marked  and  numbered  as  in  the 
margin,  and  are  to  be  delivered  in  the  like  good  order  and  well 
conditioned  at  the  port  of  hire,  all  and  every  the  dangers  and 
accidents  of  the  seas,  rivers  and  navigation  of  whatever  nature  or 
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MoBLLKB     kind  soever  excepted,  unto  Messrs.  Ferand  and  Honnorat,  brothers, 
YouNo.       A^  Marseilles,  or  to  their  assigns,  on  paying  freight  on  the  said 

goods  as  per  charter-party.     Dated  and  signed  on  the  15th  of 

October,  1858,  at  Marseilles.    In  witness  whereof  the  master  or 

purser  of  the  said  ship  hath  affirmed  to  three  bills  of  lading,  all  of 
[  *12  ]       this  tenor  *and  date,  the  one  of  which  being  accomplished,  the 

others  to  stand  void.     Dated  in  Odessa  26/7  February,   1854. 

Quality  and  quantity  unknown." 
The  ship  proceeded  on  her  voyage,  and  called  at  Falmouth  for 

orders.     The  plaintiff  there  found  a  letter  from  the  defendants, 

waiting  his  arrival.    This  was  as  follows  : 

"  London,  18th  April,  1854. 
"  Captain  Moeller  of  the  Eliza,  Odessa,  Falmouth. 

'*  Sir, — ^As  holders  of  bills  of  lading  and  consignees  of  the  cargo 
wheat  on  board  your  vessel,  we  have  to  request  that  you  will 
proceed  with  all  possible  dispatch  to  this  port  for  discharge.  If,  on 
arrival  in  the  river,  you  require  to  take  your  vessel  into  a  dock  for 
discharge,  we  shall  be  glad  if  you  will  haul  her  into  the  Surrey 
Canal  Dock,  where  you  are  most  likely  to  meet  with  prompt  dis- 
charge.  And  am.  Sir,  your's  obediently,  Bbobik,  Yoxtno  and  Beobdb." 

The  ship  came  to  London,  and  went  into  the  East  and  West 
India  Docks  (nothing  turned  on  this).  Shortly  afterwards,  the 
defendants  sent  lighters  alongside,  and  received  therein  about 
800  quarters  of  wheat.  About  500  quarters  more  were  loaded  into 
other  lighters:  but,  before  they  were  taken  away,  the  plaintiff 
requested  the  defendants  to  let  him  have  some  money.  The  defen- 
dants refused  to  pay  anything  on  account :  upon  which  the  plaintiff 
refused  to  allow  the  lighters  which  contained  the  500  quarters  to 
carry  them  away :  and  he  refused  also  to  give  any  more  corn  out 
till  he  should  receive  money  on  account  of  what  had  been  delivered. 
The  defendants  then  sent  the  following  notice  to  him. 

"  To  Captain  J.  A.  Mobllbr,  of  the  Eliza,  or  whom  else  it  may 
concern.  We  hereby  demand  the  delivery  of  the  cargo  of  wheat 
per  Eliza,  pursuant  to  the  terms  of  the  charter-party,  dated  the 
[  'IS  J  15th  of  October,  1858,  and  *require  you  to  continue  the  discharge 
and  delivery  thereof.  And  we  give  you  notice  that  we  shall  not 
pay  any  demurrage  caused  by  the  stoppage  of  the  delivery  of  the 
said  cargo,  and  shall  hold  you  responsible  for  all  loss,  damage  and 
expenses  occasioned  thereby.  Dated  the  5th  day  of  May,  1854. 
Bbqbie,  Young  and  Bbgbib,  London.*' 
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The  plaintiff  caused  a  written  notice  to  be  given  to  defendants,  Moblt.bb 
on  6th  May,  1854,  demanding  freight  for  the  two  portions  placed  youno. 
on  board  the  lighters  (an  account  of  which  accompanied  the  notice), 
and  giving  notice  ''  that  no  further  portion  will  be  discharged  until 
a  payment  has  been  made  on  account  of  the  part  already  delivered," 
and,  further,  "  that  the  lay  days  expire  on  Monday  next,  the  8th 
instant,  after  which  demurrage  will  be  claimed  at  the  rate  of  51. 
per  day,  as  per  charter-party,  you  being  clearly  liable  for  undue 
stoppage  of  the  ship  by  illegally  detaining  the  freight.*' 

The  following  notice  was  afterwards  sent  by  the  defendants  to 
the  plaintiff. 

"  To  Captain  J.  A.  Mobllbb,  of  the  ship  Eliza,  now  in  the  East 
and  West  India  Docks,  or  whom  else  it  may  concern.  As  con- 
signees of  the  cargo  of  the  Eliza,  we  hereby  give  you  notice  not 
to  deliver  any  part  of  the  cargo  of  wheat  into  the  warehouses  or 
granaries  of  the  East  and  West  India  Docks,  or  elsewhere :  but  we 
require  the  delivery  thereof  to  us,  or  to  our  order,  into  lighters,  as 
before  demanded.  And  we  give  you  notice  that,  in  case  you  deliver 
the  same  into  the  warehouses  or  granaries  of  the  said  Dock  Com- 
pany, we  shall  hold  you  responsible  for  all  charges  and  expenses 
incurred  by  reason  or  in  consequence  of  your  so  doing.  And  we 
further  give  you  notice  that  we  are  ready  and  willing  to  pay  the 
freight  *due  in  respect  of  the  said  wheat  after  the  delivery  thereof,  [  ^i^  ] 
pursuant  to  the  terms  of  the  bill  of  lading,  and  the  charter-party 
therein  referred  to.  Dated  this  12th  day  of  May,  1854.  Bbobib, 
Young  and  Bbgbib." 

After  the  expiration  of  ten  days  beyond  the  allowed  running 
days,  the  plaintiff,  reserving  his  right  to  claim  in  respect  of  the 
detention,  delivered  the  residue  of  the  cargo ;  and  the  defendants 
paid  the  whole  freight.  It  was  admitted  that  the  defendants  would 
have  received  the  cargo  within  the  allowed  running  days  if  the 
plaintiff  would  have  delivered  it,  and  that  the  plaintiff  would  have 
delivered  except  for  the  refusal  of  the  defendants  to  pay :  and  that 
the  ten  days  were  in  excess  of  a  reasonable  time  for  delivery. 
The  defendants  were  ready  at  all  times  to  pay  freight  upon  the 
delivery  of  the  whole. 

A  verdict  was  entered  for  the  defendants,  leave  being  reserved 
to  move  to  enter  a  verdict  for  the  plaintiff  for  50L ;  the  Court  to 
have  power  to  draw  inferences  of  fact  as  a  jury  might  have  done. 
Montague  Smith,  in  this  Term,  obtained  a  rule  nisi  accordingly. 

B.R. — ^voL.  om.  46 
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MoELLEB  Bramwell  and  Willes  now  showed  cause  : 

V. 

Young.  Assuming,  in  the  first  place,  that  the  charter-party  here  does  not 

require  a  delivery  before  payment  of  freight,  and  that  the  ship- 
owner has  a  lien  on  the  cargo  till  payment,  this  action  still  does 
not  lie.  The  consignee  does  not,  by  the  mere  receipt  of  the  cargo, 
or  of  a  part  of  it,  become  liable  at  law  for  the  freight :  such  receipt 

[  *15  ]  only  furnishes  ♦evidence  of  a  contract  on  his  part  to  pay,  in  con- 
sideration of  the  shipowner  giving  up  his  lien.  The  plaintiff  here 
insists  that  he  was  entitled  to  retain  the  possession :  but  he  has  in 
fact  parted  with  a  portion.  He  therefore  must  contend  that  the 
defendants,  on  receiving  that  portion,  entered  into  a  new  contract 
with  him,  which  included  the  whole  cargo.  He  must  show  that 
this  contract  was  that,  as  often  as  he  delivered  any  portion  of  the 
cargo,  he  should  be  paid  for  it,  toties  qiLoties ;  and  this,  however 
large  or  small  the  portion.  Indeed  he  must  go  further,  and  show 
that  the  contract  also  entitled  him,  while  he  was  unpaid  for  a 
portion  already  delivered,  to  withhold  the  residue  until  payment  of 
the  part  so  delivered :  and  that,  when  he  does  so  withhold,  he  may 
sue  for  the  expense  of  his  having  done  so.  But  no  such  contract 
can  be  inferred  from  the  facts  of  this  case.  The  obligation  of  the 
charterer  himself  is  to  pay  the  freight  when  all  has  been  delivered. 

(Erlb,  J. :  The  obligation  is  concurrent  with  the  delivery.) 

But  the  plaintiff  claims  to  detain  all  which  had  not  been  delivered, 
and  to  charge  for  detaining. 

(WiGHTMAN,  J. :  If  he  can  detain,  it  seems  to  follow  that  he  may 
make  the  charge.) 

How  far  can  that  be  carried  ?  If  wheat  be  pledged  upon  a  contract 
to  repay  a  loan  on  a  given  day,  and  the  money  be  not  paid  on  the 
day,  can  the  pledgee  charge  the  expenses  of  warehouse  room  for 
lodging  the  wheat  beyond  the  day?  Why  did  not  the  plaintiff 
unload  and  detain  on  shore? 

(Erle,  J. :  The  contract  was,  as  alleged,  to  unload  in  lighters  to 
be  sent  by  the  defendants.) 

Suppose,  instead  of  the  freight  being  payable  at  so  much  per 
I  ♦le  J       decalitre,  it  *had  been  payable  in  a  lump  sum  for  the  whole. 

(Erlb,  J. :  Or  you  may  take  the  case*  of  an  indivisible  chattel.) 
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The  breach  in  the  first  count  was  not  proved,  even  if  the  contract      Moellbr 

was :  the  defendants  were  willing  to  accept  the  wheat  in  a  reason-       vouko. 

able  time.    As  to  the  terms  of  the  charter-party :  two  alternatives 

are  contemplated ;  a  delivery  at  Marseilles  (which  seems  to  have 

been  thought  the  more  probable),   and  a  delivery  according  to 

orders  to  be  given  at  Cork  or  Falmouth.    If  the  delivery  had  taken 

place  at  Marseilles,  then,  by  the  French  law,  the  master  could  not 

have  retained  the  cargo  in  default  of  payment  of  freight,  but  might 

have  insisted  on  leaving  it  in  the  hands  of  a  third  party  till 

payment  should  be  made :  Code  de  Commerce,  L.  IL  tit.  8,  s.  806. 

(Lord  Campbell,  Ch.  J. :  The  law  of  the  place  of  delivery  would 
prevail.) 

The  deposit  might  have  been  made  in  a  bonding  warehouse,  under 
slat.  8  &  9  Vict.  c.  91.  The  Dock  Company  then  would  have  held 
merely  as  stake  holders;  and  the  parties  would  have  preserved 
their  rights. 

(Eble,  J. :  There  is  no  great  difficulty  in  enforcing  a  lien  where  a 
warehouse  is  resorted  to:  but  here  the  alleged  contract  was  for 
removal  by  your  lighters.) 

The  question,  whether  the  consignee,  by  accepting  the  goods  from 

the  master,  contracts  to  pay  *the  freight,  is  in  strictness  for  the       F  *17  ] 

jury :  Sanders  v.  VanzeUer  (1) :  but,  no  doubt,  a  jury  would  find 

the  affirmative  nearly  as  a  matter  of  course.     But,  as  to  other 

obligations  of  the  charterer   contained  in  the  charter-party,  the 

consignee  cannot  be  said  to  adopt  these  unless  he  expressly  agree 

to  them. 

(Lord  Campbell,  Ch.  J. :  The  law  is  well  settled  on  this  point 
by  two  cases  in  the  fourth  volume  of  Taunton's  Reports  (2).  The 
consignee  is  not  liable  for  demurrage  except  upon  his  own  contract^ 
expressed  or  implied  :  Wegener  v.  Smith  (3).) 

Therefore,  even  if  the  charterer  were  bound  to  pay  for  each  portion 
as  delivered,  it  would  not  follow  that  the  consignee  is  so  liable. 

(Lord  Campbell,  Ch.  J. :  The  case  put  against  you  is  that  here 

( 1 )  62  R.  £.  359  (4  Q.  B.  260).  Taunt  52). 

(2)  Brouncker  v.  ScoU,  4  Taunt.  1 ;  (3)  100  B.  B.  352  (15  0.  B.  285). 
Jeason    v.    Solley,    13    B.  B.    557    (4 

46-2 
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MoKLLKB     the  consignee  engages  to  receive  on  the  terms  of  the  charter-party 
YouNo.      if  the  master  will  deliver.) 

The  utmost  that  can  be  implied  is  an  engagement  to  pay  for  the 
part  delivered:  that  would  not  support  the  complaint  that  the 
consignee  had  refused  to  receive  the  rest    *    *    * 

L 18  ]  Montague  Sinith  (with  whom  was  BoviU),  contra^  after  referring 

to  the  notice  given  by  the  defendants  on  the  12th  of  May,  was 
stopped  by  the  Court. 

LoBD  Campbell,  Ch.  J. : 

After  hearing  the  argument  on  the  part  of  the  defendants,  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  recover.  He  is  not 
entitled  to  demurrage  :  his  claim  is  for  the  breach  of  the  contract 
to  receive.  The  question  then  is  whether  there  has  been  such  a 
contract  as  he  alleges.  I  think  there  was.  The  defendants,  till 
they  applied  for  the  goods,  were  strangers  to  the  contract  between 
the  charterer  and  the  shipowner :  and  Mr.  BramweU  and  Mr.  WiU^s 
are  right  in  saying  that  the  plaintiff  can  recover  only  on  the 
supposition  that  a  new  contract  was  made  by  the  defendants. 
When,  then,  was  it  made  ?  When  the  defendants  presented  the 
bill  of  lading  and  claimed  the  goods,  and  the  master  agreed  to 
deliver  them.  Thenceforward  the  assignees  of  the  bill  of  lading 
L  *19  ]  contracted  to  *do  as  the  consignee  was  to  have  done  under  it. 
Where  the  bill  of  lading  makes  no  mention  of  demurrage,  the 
assignee  will  make  himself  liable  to  nothing  beyond  the  freight : 
but,  if  there  be  a  reference  to  the  charter-party,  he  by  demanding 
under  such  a  bill  of  lading  makes  himself  liable  to  pay  freight  at 
the  rate  which  the  charter-party  prescribes.  He  also  undertakes 
to  accept  the  goods  in  a  reasonable  time,  and  to  pay  as  the  charterer 
ought  to  pay.  The  question  therefore  becomes,  whether  the 
master  was  bound  to  deliver  all  the  goods  before  he  was  paid  for 
any.  Now,  as  the  delivery  and  payment  should  be  concurrent 
acts,  if  each  party  stood  on  his  mmmumjus  a  difficulty  might  arise 
as  to  the  mode  of  carrying  out  the  contract.  But  a  reasonable  way 
may  be  found  of  performing  it.  Although  part  has  been  delivered, 
the  master  may  decline  to  deliver  the  residue  till  the  freight  is 
paid.  Therefore  it  is  true  that  the  master  has  been  always  ready 
to  deliver,  and  that  the  defendants  have  entered  into  a  contract  to 
accept,  which  has  been  broken.  Their  contract  was,  to  accept  and 
pay  as  the  charterer  was  to  do.    Have  they  done  so  ?    I  think  not. 
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inaBmuch  as  they  refused  to  pay  the  freight.     They,  therefore,      mobllbb 
unlawfully  detained  the  ship;    for  they  were  the  cause  of  the      youko. 
detention  :  and  damages  are  the  natural  consequence.     I  think, 
therefore  that  the  declaration  is  properly  framed,  that  the  contract 
has  been  proved,  and  a  breach  of  it :  and  that  50^.,  the  amount  of 
the  damage,  must  be  paid. 

WlOHTMAN,  J. : 

The  claim  for  demurrage,  properly  speaking,  cannot  be  supported. 
I  agree  that  the  assignee  of  a  bill  of  lading  is  not,  as  a  general  rule, 
bound  by  the  terms  of  the  charter-party.    But  here  we  have 
evidence  *of  a  contract  to  take  according  to  the  terms  of  the  charter-       [  *20  ] 
party ;  and  that  contract  is  broken. 

Erlb,  J. : 

I  think  that  an  assignee  claiming  goods  under  a  bill  of  lading, 
containing  a  stipulation  for  payment  of  freight  of  the  goods  as  per 
charter-party,  undertakes  to  do  what  the  charterer  would  have  had 
to  do  in  respect  of  freight.  The  master  allowed  the  defendants  to 
have  the  cargo  on  those  terms.  Had  the  charterer  received  the 
goods  himself,  he  must  have  paid  contemporaneously.  If  the 
goods  could  not  be  delivered  in  parts,  there  would  be  but  one  act 
on  each  side.  If  they  were  to  be  delivered  divisibly,  still  the  law 
would  consider  the  whole  as  one  transaction,  and  would  hold  the 
parties  to  the  contract  as  nearly  as  possible.  The  assignees  appear 
to  have  contracted  to  receive  the  parts  simultaneously  with  payment 
by  themselves:  the  captain  might  therefore  refuse  to  deliver  the 
rest  till  payment  was  made  :  and  the  defendants  would  then  have 
to  answer  for  a  delay  which,  in  effect,  was  analogous  to  demurrage, 

(Grompton,  J.  had  left  the  Court.) 

Rule  absolute. 


IN    THE    EXCHEQUER    CHAMBER. 


YOUNG  V.   MOELLER.  im. 

Nov.  29. 
(6  El.  &  BL  755—764  ;  S.  0.  25  L.  J.  Q.  B.  94 ;  2  Jur.  N,  S.  393  ;  4  W.  B.  149  ;  

26  L.  T,  O.  S.  183.)  [  765  ] 
For  head-note,  see  antty  p.  716. 

The  defendants  appealed   ''upon  the  ground  that  there    was  [756] 
no   sufficient  evidence  of  the   contract,    or  of   the   breaches  of 
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YouNo       contract,  alleged ;  and  that  the  said  rule  ought  not  to  have  been 
MoELLEB.     made  absolute ;  and  that  it  ought  to  have  been  discharged.*' 


Bramwell,  for  the  appellants  (defendants  below) : 

Supposing  it  to  be  true  (which  the  appellants  dispute)  that  the 
plaintiff  had  a  lien  on  the  wheat  for  the  freight,  still  the  mere  act 

[  *757  ]  of  receiving  the  wheat  from  the  plaintiff  *did  not  raise  a  contract 
in  law  to  pay  the  freight:  that  appears  from  Sanders  v.  Vanzeller{i). 
There  may  be  inferred,  under  such  circumstances,  a  fresh  contract 
by  the  assignee  of  the  bill  of  lading  to  pay  freight  in  consideration 
of  the  shipowner  giving  up  his  lien.  But  then  the  delivery  must 
be  made  before  the  money  can  be  claimed;  whereas  the  Court 
below  appears  to  have  holden  that  the  delivery  may  be  made 
piecemeal ;  that,  on  the  delivery  of  a  part,  the  undelivered  part 
still  remains  subject  to  a  lien  for  the  payment  of  the  part  delivered ; 
and,  yet  further,  that  the  shipowner,  by  not  delivering  such 
residue,  entitles  himself  to  sue  the  consignee  of  the  bill  for  the 
detention  occasioned  by  such  non-delivery.  Such  a  contract 
cannot  be  supposed.  Nothing  short  of  proof  of  an  express  contract 
to  pay  for  each  part  as  delivered  would  support  even  a  claim  for 
payment  for  the  part  delivered :  and  that  would  not  support  the 
claim  here  made.  *  *  The  issue  on  the  first  plea  should  be 
found  for  the  defendants,  the  alleged  promise  not  being  proved. 
Further,  the  declaration  avers  that  the  plaintiff  had  performed  all 

[  *758  1  things  necessary  on  his  part  to  enable  him  to  have  "^the  wheat 
accepted  :  this  is  traversed  by  the  fourth  plea,  which  is  supported 
by  the  facts.  And  no  default  is  shown  on  the  part  of  the 
defendants,  who  are  therefore  entitled  to  the  verdict  on  the  issue 
on  the  third  plea :  the  plaintiff,  even  if  he  is  entitled  to  a  lien, 
cannot  say  that,  when  he  insists  upon  it  and  detains  the  wheat,  the 
defendants  make  default  in  not  receiving  it.  But,  further,  there 
is  no  lien.  By  the  charter-party  the  wheat  is  to  be  paid  for  against 
or  after  delivery ;  that  means,  delivery  of  the  whole.  The  liability 
to  pay,  therefore,  does  not  arise  till  after  the  delivery  of  the  whole  ; 
there  is  therefore  no  lien:  Alsager  v.  The  St.  Katherine's  Dock 
Company  (2). 

(Parke,  B.  :  I  think  you  can  hardly  say  that  there  is  no  lien  at 
all ;  aprh  cannot  mean  ''  at  a  later  time."    But  I  cannot  see  the 
evidence  of  the  contract  laid.     If  the  assignee's  contract  arises  from 
(1)  62  R.  R.  369  (4  Q.  B.  260).  (2)  14  M.  &  W.  794. 
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receiving  the  goods  under  the  charter-party,  how  can  the  facts  here       Young 
show  a  promise  to  receive  in  a  reasonable  time  ?    The  breach  is,  in     mobllbb. 
effect,  for  demurrage.) 

In  a  declaration  against  consignees  of  a  bill  of  lading  it  is  necessary 
to  aver  delivery  (i). 

(WiLLUMs,  J. :  The  consideration  is  the  carriage  and  delivery.) 

Bovillf  contra  : 

It  is  true  that  a  contract  by  the  assignee  of  the  bill  of  lading  may 
arise  upon  delivery  of  the  whole  cargo ;  but  that  is  not  the  only 
consideration  which  can  support  his  contract.  There  may  well  be 
a  new  contract  entered  into  at  the  time  of  the  claim  of  the  goods 
under  the  bill  of  lading  and  the  receipt  of  any  part.  And  this  new 
contract  will  adopt  the  terms  of  the  former  contract  so  far  as  the 
circumstances  admit ;  so  that,  the  former  contract  having  been  for 
the  payment  *of  all  on  the  delivery  of  all,  the  new  contract,  made  [  •769  l 
in  consideration  of  the  undertaking  to  deliver,  may  well  be  for  the 
payment  for  the  goods,  as  delivered,  whether  all  at  once  or  in 
successive  portions.  And  it  must  be  a  part  of  this  contract  that  the 
assignee  of  the  bill  of  lading  will  receive  the  whole  in  a  reasonable 
time,  at  the  rate  fixed  by  the  charter-party. 

(Parke,  B.:  I  have  much  doubt  as  to  this.  In  Sanders  v. 
Vanzeller  (2)  the  Judges  were  not  agreed  as  to  the  effect  of  the 
reference,  in  the  bill  of  lading,  to  the  charter-party.) 

The  latest  case  as  to  that  is  Smith  v.  Sieveking  (3)  :  there  it  was 
held  that  the  consignees  named  in  a  bill  of  lading,  which  expressed 
that  the  goods  were  to  be  delivered  to  them,  "  paying  for  the  said 
goods  as  per  charter-party,'*  were  not  liable  for  demurrage  in  the 
port  of  loading.  The  bill  of  lading  only  specified  payment  for  the 
goods,  not  payment  for  demurrage :  here  the  claim  is  on  an  implied 
contract  arising  on  the  terms  of  the  charter-party. 

(Parkb,  B.  :  I  should  like  to  see  some  authority  showing  that 
there  is  such  an  implication.) 

The  contract  is  that  the  assignee  of  the  bill  of  lading  will  take 
the  goods  as  the  consignee  must  have  taken  them.    A  delivery 

(1)  See  AmoB  v.  Temperley,  8  M.  &         (2)  62  B.  B.  376  (4  Q.  B.  296). 
W.  798.  (3)  99  B.  B.  847  (6  El.  &  Bl.  689), 
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Youiro       of  one  sack  of  wheat  may  be  a  consideration  for  a  promifie  to 
MoBLLBB.     accept  all. 

(Cbbsswbll,  J. :  It  may  so  ;  bat  I  cannot  see  any  evidence  of  the 
promise  in  fact.) 

In  JesBon  v.  SoUy  (1)  a  bill  of  lading  contained  a  memorandum 
for  payment  of  demurrage ;  and  it  was  held  that  the  consignee  was 
liable  for  demurrage. 

(Pabkb,  B.  :  Yes,  on  delivery :  the  Court  said,  "  if  the  consignee 
will  take  the  goods,  he  adopts  the  contract.*') 

f  ♦760  ]  Surely  a  delivery  and  acceptance  *of  part  is  enough  to  constitute 
a  privity.  Would  a  jury  hesitate  to  infer,  from  an  acceptance  of  a 
part,  a  contract  to  take  all  ? 

(Gbbsswell,  J. :  I  should  hesitate  a  good  deal,  for  myself.) 

Harman  v.  Clarke  (2)  agrees  with  Jesson  v.  SoUy  (i).  In  Stindt  v. 
Roberts  (8)  also  it  was  held  that  an  indorsee  of  a  bill  of  lading 
which  stipulated  for  payment  of  demurrage  made  himself  liable 
for  demurrage  by  taking  the  goods.    ♦    *    * 

BramweU  was  not  called  on  to  reply. 

Pabkb,  B.: 

We  all  think,  without  any  doubt,  that  the  judgment  of  the  Court 
of  Queen's  Bench  cannot  be  supported.  No  doubt,  where  a  cargo 
is  received  under  a  bill  of  lading,  that,  though  not  necessarily 
raising  a  contract  in  law,  is  evidence  from  which  a  jury  may  infer 
a  contract  to  pay  freight,  in  consideration  of  the  captain  giving  up 
[  •761  ]  his  lien  on  the  goods :  Sanders  v.  Vanzeller  (4).  ♦But  the  question 
here  is  upon  a  contract,  stated  in  the  declaration  to  be  that,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendants, 
would  deliver  the  wheat  to  defendants  with  boats  or  lighters  pro- 
vided by  defendants  (and  Mr.  BoviWs  argument  admits  that  this 
means  in  consideration  that  the  plaintiff  undertook  to  deliver), 
the  defendants  promised  that  within  a  reasonable  time  they  would 
accept  and  receive  the  wheat  into  boats  and  lighters  provided  by 
them.  The  question  is,  whether  there  is  any  evidence  to  support 
this  averment  of  a  promise  by  the  defendants.    There  was  no  such 

(1)  13  B.  R.  557  (4  Taunt.  52).  (3)  79  R.  B.  869  (5  DowL  &  L.  460). 

(2)  16  B.  E.  768  (4  Campb.  159).  (4)  62  B.  B.  359  (4  Q.  B.  260). 
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verbal  promise ;  and  it  is  not  likely  that  such  a  promise  would  be       touno 
made,  since  the  plaintiff,  under  the  charter-party,  was  bound  to     mobller. 
deliver  the  wheat  to  the  assignee  of  the  bill  of  lading,  and,  if  he 
failed  to  do  so,  would  break  his  contract  with  the  charterer.    Never- 
theless, if  there  were  such  an  express  contract  between  the  captain 
and  the  holder  of  the  bill  of  lading,  with  whom  no  contract  existed 
before,  it  would  be  valid.    But  it  does  not  appear  to  me  that  there 
was  any  evidence  of  such  an  undertaking  by  the  captain  in  the  first 
instance.    Then  do  we  find  any  undertaking  by  the  defendants  at 
any  time  to  unload  the  vessel  in  a  reasonable  time  ?    A  part  of  the 
wheat  is  put  on  board  the  lighter  for  the  defendants,  and  received. 
If  that  were  all,  there   might  be   evidence  for  a  jury  that  the 
defendants  had  undertaken  to  pay  for  that  part.    But,  if  we  look 
at  the  conduct  of  the  parties  from  the  beginning  to  the  end,  it  is 
clear,  from  first  to  last,  that  there  was  in  fact  no  undertaking  by 
the  defendants  to  pay  for  any  part  till  all  was  received.     Cases 
have  been  cited  by  Mr.  BoviU  which  show  that,  from  the  receipt  of 
the  cargo  under  a  bill  of  lading,  a  contract  may  be  inferred,  not 
only  to  pay  for  *the  freight  according  to  the  bill  of  lading,  but  even       f  *762  ] 
to  pay  demurrage,  if  that  be  made  requisite  by  the  bill  of  lading 
And  he  relies  upon  an  expression  used  by  my  brother  Erlb  in 
Stindt  V.  Roberts  (1),  to  the  effect  that  "  the  claim  of  the  cargo  by 
the  defendants  as  assignees  of  the  bill  of  lading,  was  evidence  of 
an  agreement  to  the  terms  therein  mentioned  in  consideration  of 
which  the  master  agreed  to  deliver  the  cargo.*'    There  it  was  held 
that  the  indorsee  was  liable  to  pay  demurrage,  which  was  stipulated 
for  in  the  bill  of  lading.    It  is  enough  to  say  that  my  brother 
Erle's  decision,  properly  understood,   goes  no  further  than   to 
establish  that  the  indorsee  of  the  bill  of  lading  is,  upon  receiving 
the  cargo,  bound  by  its  terms.    But  here  we  have  no  stipulation 
for  payment  of  demurrage  in  the  event  of  the  indorsee  not  receiving 
the  cargo  in  a  reasonable  time,  nor  that  the  cargo  was  to  be 
received  in  a  reasonable  time.    I  see  nothing  to  lead  to  the  con- 
clusion that  the  contract  laid  in  the  declaration  was  made.     As  to 
the  freight,  the  whole  cargo  was  in  fact  ultimately  delivered,  and 
the  freight  paid.    But  I  am  at  a  loss  to  discover  any  contract  by 
the  defendants  to  receive  in  a  reasonable  time,  which  is  the  cause 
of  action  in  this  case :  nor  indeed,  if  there  were,  is  it  shown  that, 
by  mere  refusal  to  pay  for  part  till  all  was  delivered,  the  defendants 
made  default  in  accepting  and  receiving  within  a  reasonable  time. 
(1)  79  R.  B.  869  (5  DowL  &  L.  460). 
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YouNOi      Crbsswbll,  J.: 

r. 

MoBLLEB.  It  seems  to  me  that  the  view  taken  by  Lord  Campbell  at  Nisi 
Prius  was  correct,  and  that  we  must  allow  the  appeal  against  the 
decision  of  the  full  Court  of  Queen's  Bench.  I  can  find  no  evidence 
[  *763  ]  of  a  contract  to  pay  in  respect  of  any  thing  short  of  the  ^deliver- 
.  ance  of  the  full  cargo.  It  appears  that  at  the  trial  an  attempt  was 
made  to  eke  out  the  evidence  by  evidence  of  a  custom,  which  failed. 
Li  the  absence  of  that,  I  can  find  no  engagement  to  pay  on  the 
delivery  of  less  than  the  whole  cargo.  I  agree  with  my  brother 
Parke  that  there  was  no  evidence  of  either  the  contract  or  the 
breach  alleged.  On  both  grounds,  therefore,  the  judgment  of  the 
Court  of  Queen's  Bench  appears  to  me  incorrect. 

Platt,  B.  : 

The  question  is  whether  there  was  an  agreement  to  pay  for  the 
parcels  of  cargo,  as  delivered.  The  ordinary  course  is  for  the 
indorsee  of  a  bill  of  lading  to  present  the  bill,  get  the  goods,  and 
pay  for  the  freight.  The  master  may  assert  his  lien  on  the  goods : 
but,  if  he  waives  that,  he  does  not  alter  the  original  contract: 
after  such  waiver  there  arises  a  contract  to  receive  on  the  terms  of 
the  original  contract,  that  is,  to  pay  for  the  whole  on  the  delivery 
of  the  whole.  Lord  Campbell  appears  to  have  considered  that  the 
making  the  claim  under  the  bill  of  lading  and  the  assenting  to  the 
claim  was  sufficient  to  raise  the  contract  stated  in  the  declaration ; 
but  it  seems  to  me  that  that  is  not  so,  and  that  we  have  no  evidence 
of  such  a  contract. 

Williams,  J.  : 

I  am  of  the  same  opinion.  The  first  question  is,  whether  there 
has  been  such  a  contract  as  that  alleged  in  the  declaration.  I 
think  there  was  not  evidence  of  this.  The  alleged  new  contract 
appears  to  have  been  implied,  in  the  Court  below,  from  the  present- 
ment of  the  bill  of  lading  by  the  indorsee,  and  the  assent  by  the 
master.  It  is  the  first  time  that  I  ever  heard  such  a  doctrine  laid 
r  *76i  ]  down ;  and  I  can  find  ^nothing  to  support  such  a  novelty.  I  may 
observe  that  the  declaration  is  drawn  with  considerable  subtlety ; 
for,  to  escape  from  the  difficulty  of  alleging  performance  of  the 
condition  precedent,  it  is  said  that  the  promise  of  the  defendants 
was  made  in  consideration  that  the  plaintiff  ''  would  deliver."  But 
the  proof  of  such  a  contract  has  failed. 
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Pareb,  B.  :  YouNQ 

r. 

My  brother  Crowdeb,  who  has  left  the  Court,   entertains  no     Moblleb. 
doubt,  that  the  view  taken  by  us  is  correct. 

Appeal  cdloived. 


IN    THE    QUEEN'S    BENCH. 


CAELON  V.   IRELAND  (1).  i856. 

(5  El.  &  BL  765-771  ;  S.  0.  25  L.  J.  Q.  B.  113  ;  2  Jur.  N.  S.  39 ;  4  W.  B.  200 ;       •''^l- 

26  L.  T.  O.  S.  196.)  [  766  ] 

A  cheque  on  a  London  banker,  M.  &  Co.,  payable  to  A.  or  bearer,  was 
giyen  by  the  maker  to  A.,  with  the  words  "  &  Co."  written  across 

it.  A.  wrote  the  name  of  his  banker  D.  on  it  before  "  &  Co./'  so  as  to  make 
the  cheque  be  crossed  with  the  words  ''  D.  &  Co.*'  A.  then  gave  it  to  his 
clerk  P.,  with  directions  to  pay  it  to  A.'s  account  with  D.  &  Co.  The  cheque 
was  presented  at  the  clearing  house  by  G.  &  Co.,  London  bankers,  with  the 
name  *'  D.  &  Co."  struck  out,  and  **  G.  &  Co."  written  across  the  cheque. 
The  amount  was  paid  by  M.  &  Co.,  on  whom  the  cheque  was  drawn,  to 
G.  &  Co.,  who  placed  the  proceeds  to  the  credit  of  defendant,  a  customer 
from  whom  they  had  received  the  cheque. 

A.  haying  sued  defendant  for  the  proceeds  of  the  cheque,  defendant  gave 
evidence  that  P.  brought  the  cheque  to  him,  stating  that  it  was  his  own, 
but  that  having  no  account  with  a  banker  he  could  not  get  it  paid ;  and 
that,  to  accommodate  P.,  defendant  paid  it  to  his  own  banker,  and  handed 
the  proceeds  when  received  to  P.  The  Judge  directed  the  jury  that,  not- 
withstanding the  crossing,  the  cheque  remained  transferable  by  delivery ; 
that  the  crossing  was  mateiial  for  them  in  considering  whether  the  defendant 
took  the  cheque  bond  fide  and  for  value  :  but  that,  if  satisfied  that  he  did 
take  it  bond  fide  and  for  value,  they  must  find  for  the  defendant;  the 
question  being,  not  whether  there  was  want  of  caution,  but  whether  there 
was  good  faith.    The  jury  found  for  the  defendant : 

Held,  a  right  direction. 

Trover  for  a  cheque,  with  counts  for  money  received,  and  on 
accounts  stated. 

Pleas,  to  the  count  in  trover,  Not  guilty,  and  that  the  cheque  was       [  766  ] 
not  plaintiffs'.    To  the  residue  of  the  declaration.  Never  indebted. 
Issues  thereon. 

On  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  London  sittings 
after  last  Term,  it  appeared  that  the  plaintiffs,  who  are  attorneys, 
received  a  cheque  drawn  by  a  person  of  the  name  of  Morris  on 
Masterman  &  Co.,  bankers  in  London,  payable  to  the  plaintiffs  or 
bearer.  Across  this  cheque,  when  received  by  them,  was  written 
"  &  Co."  The  plaintiffs,  who  banked  with  Dixon  &  Co.,  filled  up 

(1)  Cited,  Smith  v.  Unum  Bank  of  L.  J.  Q.  B.  149,  33  L.  T.  667.  See  now 
Lfmdfm  (1875)  1  Q.  B.  D.  31,  33,  46      Bills  of  Exchange  Act,  1882,  ss.  76—82. 
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Gablon  the  blank  by  inserting  the  name  of  Dixon  so  as  to  make  the  cheqae 
iBBLAND.  ^^  crossed  to  Dixon  &  Co.,  their  own  bankers.  The  plaintiffs  gave 
it,  on  the  12th  of  January,  to  one  of  their  clerks,  of  the  name  of 
Pridmore,  to  take  it  to  Dixon  &  Co.,  and  pay  it  into  the  plaintiffs* 
account  with  them.  The  defendant  kept  an  account  with  Gosling  & 
Go.  On  the  15th  January,  Masterman  &  Go.  paid  the  cheque  in 
the  ordinary  way  through  the  clearing  house  to  Gosling  &  Go., 
whose  name  was  then  written  across  it,  that  of  Dixon  &  Go.  having 
been  struck  out.  Gosling  &  Go.  placed  the  proceeds  to  the  defen- 
dant's account.  The  defendant  was  called  as  a  witness  on  his  own 
behalf.  He  stated  that  he  kept  a  public-house,  and  that  Pridmore 
was  known  to  him  as  a  customer  frequenting  that  house.  Prid- 
more told  him  that  he  had  received  a  cheque  crossed  to  a  banker, 
and  that,  having  no  banker  of  his  own,  he  could  not  get  it  paid. 
The  defendant,  to  accommodate  him,  paid  it  into  his  own  bankers, 
and,  on  its  being  honoured,  handed  over  the  proceeds  to  Pridmore. 
Pridmore  had,  before  the  trial,  absconded,  and  was  not  called  by 
either  side.  No  evidence  was  given  on  either  side  as  to  the  custom 
of  bankers  with  respect  to  double  crossed  cheques ;  it  was  agreed 
[  *767  ]  that  the  explanation  *of  the  custom  given  in  the  judgment  of  the 
Gourt  of  Exchequer  in  Bellamy  v.  Maijoribanks  (i)  was  accurate  in 
fact.  The  plaintiffs'  counsel,  in  replying,  dwelt  upon  the  fact  that 
the  cheque  was  drawn  payable  to  Pridmore's  employers  by  name, 
and  crossed  to  a  specific  banker;  circumstances  which,  he  con- 
tended, showed  that  the  defendant  did  not  act  bond  fide  in  taking 
the  cheque  from  Pridmore,  or,  at  all  events,  were  so  suspicious  that 
taking  it  without  inquiry  showed  such  gross  negligence  in  the 
defendant  as  to  make  him  take  the  cheque  at  his  peril. 

The  Lord  Chief  Justice,  in  summing  up,  told  the  jury  that  the 
effect  of  the  custom  was  that  a  banker  paying  a  crossed  cheque 
otherwise  than  through  a  banker  was  guilty  of  negligence,  but  that 
it  was  not  necessary  that  the  banker  through  whom  it  was  paid 
should  be  the  same  whose  name  was  first  written  upon  it.  That 
this  custom  afforded  facilities  for  tracing  the  cheque,  but  did  not 
restrict  its  negotiability ;  that  the  cheque  still  remained  payable  to 
bearer  and  transferable  by  delivery,  and  that,  if  the  transfer  was 
bond  fide  and  for  value,  the  property  in  the  cheque  passed  whether 
there  was  caution  or  not.  He  told  the  jury  that  the  points  relied 
on  by  the  plaintiffs*  couneel  were  very  material  evidence  for  them, 
in  considering  whether  the  defendant  believed  the  cheque  to  be 

(1)  7  Ex._389,  402. 
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Pridmore's  property ;  but  that  they  must  find  for  the  defendant  if      Gablon 
they  believed  he  gave  value  for  the  cheque  bond  fide,  whether      Ireland. 
negligent  or  not.    The  verdict  was  for  the  defendant. 

Edtoin  James  now  moved  for  a  new  trial  on  the  Aground  of       [  *768  ] 
misdirection,  [and  cited  the  judgment  in  Bellamy  v.  Marjoribanks  (1)]. 
He  also  moved  on  affidavits. 

GOLERIDaEy  J. : 

As  to  the  supposed  misdirection,  I  think  there  was  no  objection 
to  the  summing  up.  The  argument  of  Mr.  James  is  based  upon  a 
misapplication  of  the  remarks  of  Parks,  B.,  in  Bellamy  v.  Marjori- 
banks  (1).  *He  was  speaking  there  of  what  would  be  a  valid  payment  [  *769  ] 
by  the  banker  on  whom  the  cheque  was  drawn,  entitling  that 
banker  to  charge  the  payment  against  his  customer,  though  it 
turned  out  that  the  person  who  received  the  money  was  not  the 
lawful  holder  of  the  cheque.  The  present  question  is  a  very 
different  one,  namely,  what  circumstances  prevent  a  transferee  of  a 
cheque  for  value  from  being  the  lawful  holder.  Now,  when  once  it 
is  admitted  that,  notwithstanding  the  crossing,  the  cheque  remains 
negotiable  by  delivery,  the  case  is  clear.  The  crossing  on  the 
cheque  with  the  name  of  a  particular  banker  may  be  notice  to  the 
transferee  that  the  cheque  was  intended  at  one  time  to  be  presented 
through  that  banker ;  and  such  notice  may  be  an  ingredient,  with 
others,  calling  on  the  transferee  to  show  that  he  gave  value  for  it, 
and  may  be  evidence  of  want  of  honesty  in  the  transfer ;  but  the 
question  for  the  jury  must  be.  Was  the  transfer  bond  fide  and  for 
value  ?    That  question  was  in  this  case  properly  left  to  the  jury. 

WlOHTMAN,  J. : 

I  am  of  the  same  opinion.  The  remarks  in  Bellamy  v.  Marjori- 
banks  (i)  are  not  applicable  to  the  case  of  a  third  person  taking  the 
cheque.  It  is  admitted  that  the  cheque  remains  negotiable ;  and, 
that  being  so,  the  effect  of  the  crossing  can  only  be  as  evidence, 
calling  on  the  transferee  to  prove  more  clearly  that  he  gave  value 
and  took  the  cheque  bond  fide. 

Orompton,  J. : 

I  perfectly  concur  in  what  was  said  in  the  Exchequer  in  Bellamy 
V.  Marjoribanks  (i).    If  *a  banker,  who  has  paid  a  cheque  to  a       [  *770  j 
person  not  the  lawful  holder,  seeks  to  debit  his  customer  with  it, 

(1)  7  Ex.  389i  403. 
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Cablon  the  question  for  the  jury  would  be  whether  there  was  negligence  in 
iBBLAND.  80  paying.  And  the  custom  as  to  crossed  cheques  would  be  impor- 
tant evidence  for  the  jury  as  to  that  issue,  in  the  manner  pointed 
out  in  Bellamy  v.  Marjoribanks  (l).  But,  where  the  issue  is  as  to 
who  is  the  lawful  holder,  the  question  for  the  jury  is,  not  whether 
there  was  negligence  in  the  transferee,  but  whether  there  was  value 
and  bona  fides.  All  that  is  said  in  Bellamy  v.  Marjoribanks  (i)  as 
to  the  effect  of  the  custom  as  evidence  of  negligence  where  that  is 
the  issue  is  also  applicable  here  where  the  issue  is  as  to  bona  fides  ; 
and,  in  the  present  case,  it  was  so  left  to  the  jury ;  but  the  crossing 
does  not  alter  the  nature  of  the  issue.  Mr,  James  is  driven  to 
contend  that  the  effect  of  the  crossing  of  a  cheque  is  to  cast  on  the 
transferee  a  further  duty  than  in  the  case  of  an  ordinary  negotiable 
instrument  kansferable  by  delivery;  but  I  think  that  is  wrong. 
The  question,  wherever  an  instrument  is  negotiable  and  passes  by 
delivery,  must  be  the  same.  For  a  time  it  was  supposed  that  the 
question  was  whether  there  had  been  reasonable  care  and  caution 
on  the  part  of  the  transferee ;  and  so,  in  some  cases,  it  was  left  to 
the  jury ;  but  it  has  for  some  time  been  the  settled  law  that  want 
of  care  and  caution  is  only  evidence  of  want  of  good  faith,  and  that 
the  question  for  the  jury  is  whether  the  transfer  was  bond  fid€  and 
for  value.  To  lay  down  a  different  rule  in  cases  of  crossed  cheques 
would  be  to  attempt  at  once  to  leave  them  negotiable,  and  yet  make 
them  not  negotiable. 

[  771  ]       Lord  Campbell,  Ch.  J. : 

On  consideration,  I  think  the  direction  I  gave  at  Nisi  Prius  right, 
and  that  the  question  for  the  jury  was  whether  the  defendant  took 
the  cheque  bmdfide,  and  for  value.  The  cheque  was  payable  to  the 
bearer  and  negotiable.  The  crossing  cannot,  in  the  nature  of  things, 
at  once  leave  it  payable  to  bearer,  and  also  make  it  not  payable  to  the 
bearer.  It  leaves  it  negotiable ;  and,  that  being  so,  the  question  is  the 
same  as  if  it  were  a  bank  note,  or  any  other  negotiable  instrument 
transferable  by  delivery ;  that  question  is  whether  it  was  taken  in 
good  faith,  not  whether  there  was  due  care,  or  whether  there  were 
circumstances  that  ought  to  have  awakened  suspicion.  It  has  been 
erroneously  supposed  that  this  ruling  made  an  alteration  in  the 
law,  and  weakened  the  security  derived  from  crossing  cheques. 
That  is  a  mistake.  The  circumstance  that  the  cheque  was  crossed 
was  an  element  for  consideration  in  determining  whether  there  was 

(1)  7  Ex.  389,  403. 
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good  faith ;  but  the  proper  question  was  whether  there  was  good      Carlon 
faith.     Such  was  the  old  law ;  for  a  time,  in  some  cases,  the  ques-      irblInd. 
tion  was  left  whether  there  had  been  care  and  caution.    That  was 
an  innovation ;  and  it  has  now  been  decided  repeatedly  that  it  was 
wrong,  and  that  the  old  law  is  in  force. 

Edwin  James  then  obtained  a  rule  nisi  on  affidavits,  which  was 
afterwards,  in  this  Term,  discharged. 


WOOD   V.  BELL  (J).  isse. 

Jan  12 

(5  El.  &  BL  772—796;  S.  0.  26  L.  J.  a  B.  148  ;  2  Jur.N.  S.  349  ;  4  W.  B.  202 ;  J^  ' 

26  L.  T.  0.  8.  270.)  [  772  ] 

J.,  a  ship  builder,  agreed  to  build  an  iron  steam  ship  for  W.  on  the  same 
terms  as  other  vessels  which  he  had  previously  built  for  him.  By  reference 
to  these  terms  it  appeared  that  the  price  was  to  be  16,0002.,  payable  by 
instalments,  the  first  instalment  to  be  1,000/.  payable  immediately.  The 
second,  third  and  fourth,  of  1,000/.  each,  to  be  payable  at  the  end  of  two, 
three  and  four  months  respectively  from  the  date  of  the  order ;  the  remain- 
ing  12,000/.  to  be  payable  by  instalments  of  3,000/.  each,  the  first  3,000/.  at 
the  end  of  six  months,  provided  the  vessel  was  plated  and  decks  laid  ;  the 
second  3,000/.  at  the  end  of  eight  months,  provided  the  vessel  was  ready  for 
trial ;  the  third  3,000/.  at  the  end  of  eleven  months,  provided  the  vessel 
was  according  to  contract  and  perfectly  completed ;  the  last  instalment  of 
3,000/.  at  the  end  of  thirteen  months;  the  vessel  to  be  built  under  the 
superintendence  of  H.,  appointed  for  that  purpose  by  W.,  and  according  to 
his  specifications. 

The  building  commenced  imder  the  superintendence  of  H.  W.  advanced 
money  to  J.  in  anticipation  of  the  instalments.  In  the  tenth  month  J. 
became  bankrupt :  the  vessel  was  at  that  time  unfimshed  in  J.'s  yard ;  and 
engines  and  parts  of  the  frame  work  of  the  vessel,  adapted  for  the  unfinished 
ship,  but  not  yet  fixed  into  her  frame  work,  were  there  also.  W.  claimed 
the  unfinished  vessel  and  these  engines  and  parts  of  the  frame  work.  The 
assignees  of  J.  kept  them  as  part  of  the  estate  of  J.  The  amount  paid  in 
advance  by  W.  exceeded  the  value  of  this  property. 

A  case  was  stated  for  the  opinion  of  this  Court,  setting  forth  the  above 
facts,  and  also  that  the  unfinished  ship  was  known  at  J.*s  yard  as  W.'s 
ship,  and  that  H.  had,  with  J.'s  consent,  before  the  bankruptcy,  stamped 
W.'s  name  on  the  keel  of  the  vessel,  for  the  express  purpose  of  indicating 
that  she  was  the  property  of  W.  The  questions  were,  whether  the  property 
belonged  to  W.  or  the  assignees.  And  whether  W.  could  recover  special 
damages  for  the  detention  of  the  ship,  beyond  its  value : 

Held,  that,  whether  the  property  in  the  unfimshed  ship  was  under  the 
contract  to  vest  as  it  was  building,  depended  upon  the  intention  of  the 
contracting  parties ;  that  the  provision  making  the  payment  of  the  instal- 
ments partially  dependent  upon  the  progress  of  the  ship  was  an  indication 
of  intention  to  vest  the  property  as  it  was  building ;  that  the  building  of 

(1)  Approved,  Seath  v.  Moore  (1886)  10  0.  P.  271,  281,  44  L.  J.  0.  P.  130, 

11  App.  Cas.  350,  65  L.  J.  P.  0.  54,  64  32  L.  T.  467 ;  Banbury,  «fcc.,  Rail.  Co. 

L.   T.   690.       Cited,    Anglo-Egyptian  v.  Danid  (1884)  54  L.  J.  Ch.  267. 
Navigation  Co.  v.  Rennie  (1875)  L.  £. 
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Wood  the  vessel  under  the  control  of  H.  acting  for  W.  was  a  stronger  indication 

r.  of  intention ;  that  these  might  not  be  sufficient  by  themselves ;  but  that. 

Bell.  j^  whilst  aui  juris,  having  consented  to  the  stamping  of  the  name  of  W. 

on  the  frame  work  as  declaring  it  his,  the  conclusion  from  all  the  facts 
together  was  that  the  property  did  vest  And  that  property  in  the  looee 
engines  and  materials  appropriated  to  the  ship  followed  the  ship  itself. 
Held,  also,  that  W.  might  recover  special  damage. 
On  error  to  the  Court  of  Exchequer  Chamber,  that  Court  ooncuired  with 
the  Court  of  Queen's  Bench  as  to  the  ship,  but  held  that  the  plaintiff  was 
not  entitled  to  recover  in  respect  of  the  loose  engines  and  materials,  and 
that  the  damages  were  to  be  assessed  in  respect  of  the  ship  only  (1). 

A  SPECIAL  case  for  the  opinion  of  this  Court  was  stated  in  this 
and  another  action.  It  was  agreed,  however,  on  the  argument,  that 
the  points  arose  only  in  the  present  action.  All  mention  of  the 
other  is  therefore  omitted  in  the  report. 

There  were  no  pleadings  in  this  action,  but  only  a  writ  issued  on 
the  27th  day  of  March,  1855.  The  plaintiff  claimed  to  recover  the 
[  ♦773  ]  Britannia  vessel  and  *the  several  descriptions  of  property  hereinafter 
mentioned,  or  their  value,  and  damages  for  their  detention. 

The  case  in  substance  stated  that  Western  Wood,  the  plaintiff, 
is  the  chairman  of  the  Spanish  and  Portuguese  Screw  Steam 
Shipping  Company.  Ever  since  the  formation  of  the  Company, 
John  Hall  has  been  and  still  is  ship  broker  of  the  Company. 
William  Bell,  James  Bhodes  and  Frederick  Moser,  the  defendants, 
are  assignees  of  William  Joyce,  a  bankrupt ;  he  was  adjudged  a 
bankrupt  on  a  petition  dated  and  filed  on  the  11th  day  of 
December,  1854,  having  committed  an  act  of  bankruptcy  by 
executing  and  filing  a  declaration  of  insolvency  on  that  day. 

Joyce  was  a  ship  builder  and  a  manufacturer  of  steam  engines 
for  ships,  under  the  firm  of  William  Joyce  &  Co.,  at  two  ship 
building  yards,  at  a  workshop  or  factory  called  the  Greenwich 
Iron  Works  at  Greenwich.  One  of  these  yards  or  wharves  he  had 
occupied  for  the  purposes  of  his  business  many  years  before  his 
bankruptcy;  but  he  first  became  possessed  of  the  other,  called 
the  Dreadnought  Wharf,  about  the  month  of  February,  1854.  In 
July,  1853,  Joyce  was  building  and  had  nearly  completed,  at  the 
wharf  of  which  he  was  longest  possessed,  an  iron  screw  steam 
vessel  afterwards  called  the  Peninsula.  In  July,  185S,  Joyce 
entered  into  a  contract  with  Wood  for  the  sale  of  this  ship.  The 
Peninsula  was  completed  and  paid  for,  and  was  launched  in  August, 
1858,  and  was  accepted  under  the  contract  and  duly  registered  in 
the  name  of  Wood.    The  case  set  out  the  following  letter  from 

(1)  See  note,  ante,  p.  735. 
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Joyce  to  Wood,  dated  10th  September,  1858.  "  Sir, — We  agree  Wood 
to  build  a  new  steamer  according  to  the  specification  rendered  us  bbll. 
by  Mr.  John  Hall,  Junior,  for  *the  sum  of  16,000/.,  payable  as  [  *774  ] 
follows :  1,000Z.  on  Monday  next  the  12th  September ;  1,0002.  on 
12th  November ;  1,000/.  on  12th  December ;  and  1,0002.  on  12th 
January,  1854 ;  the  remaining  12,000Z.  by  instalments  of  8,0001. 
each ;  the  first  on  10th  March,  1854,  providing  the  vessel  is  plated 
and  decks  laid ;  second,  3,0002.  on  May  10th,  providing  the  vessel 
is  ready  for  trial;  third,  3,0002.  on  August  10th,  provided  the 
vessel  is  according  to  contract  and  properly  completed  ;  the  fourth 
and  last,  3,0002.  on  October  10th  (or  by  bills  of  exchange  dated 
August  10th  due  in  October).  We  bind  ourselves  to  have  the 
vessel  ready  by  the  8th  of  May,  1854,  or  thereabouts,  and  also,  if 
the  Peninmla,  now  in  hand,  proves  a  failure,  or  not  according  to 
agreement,  the  cash  advanced  for  the  new  vessel  to  be  placed  to 
the  credit  of  Peninsula  against  her  last  payment,  and  your  liability 
on  both  vessels  to  cease.  Trusting  this  may  meet  your  views,  and 
that  you  will  accept  our  thanks  for  past  favours,  (Signed)  William 
Joyce  &  Co."  A  copy  of  the  specification  referred  to  in  the  above 
letter  was  annexed  to  the  case.  It  is  not  necessary,  for  the 
purposes  of  the  report,  to  notice  it  further.  The  vessel  referred  to 
in  this  letter  was  commenced  in  September  or  October,  1858 ;  she 
was  built  on  the  slip  of  the  Peninsula,  and  was,  before  completion, 
called  the  Gibraltar,  and  was  registered  by  that  name.  Wood  was 
registered  as  her  sole  owner.  On  the  8rd  November,  1853,  and 
whilst  the  Gibraltar  was  in  progress,  Joyce  wrote  and  sent  to 
Wood  the  following  letter.  "Dear  Sib, — Should  you  require  two 
or  more  vessels  of  the  same  size  and  power  as  I  am  now  building 
for  you,  I  will  engage  to  build  them  at  the  same  price,  say  16,0002. 
each,  provided  I  have  the  order  for  one  within  say  four  months, 
and  another  in  say  *eight  months,  from  this  date.  Pray  accept  [  *775  ] 
my  best  thanks  for  all  favours.  (Signed)  William  Joyce."  The 
vessel  referred  to  in  this  letter  as  then  being  built  was  the 
Gibraltar,  In  January,  1854,  John  Hall,  who  was  then  super- 
intending the  construction  of  the  Gibraltar,  proposed  to  alter  the 
plan  of  the  vessel  by  fitting  her  with  a  spar  deck:  and,  on  the 
80th  January,  1854,  John  Hall,  with  the  authority  of  Wood, 
arranged  that  such  proposed  alteration  should  be  made  in  the 
terms  contained  in  the  following  letter  from  William  Joyce  &  Go. 
to  John  Hall  on  the.  8lBt  day  of  January,  1854.  "  Dear  Sir,— In 
reference  to  our  conversation  of  yesterday,  it  is  understood  that 
R.R. — VOL.  cm.  47 


738  1856.     Q.  B.     6  EL.  &  BL.  775—776.  [r.r. 

Wood        the  ship  now  building,  to  be  named  Gibraltar,  shall  be  fitted  with  a 
Bell.       sp^i^  deck,  instead  of  present  arrangement,  for  payment  of  lOOi. 
extra,  and  of  coarse  any  and  all  additional  cost  of  boats  &e.  Sec. 
that  may  be  incurred  in   consequence  of  the  same.      (Signed) 
William  Joyce  &  Co."    On  the  2nd  of  March,    1854,  and  whilst 
the  Oibraltar  was  in  progress,  Wood  wrote  and  sent  to  Joyce  the 
following  letter.     "  Dear  Sir, — In  conformity  with  your  offer  under 
date  of  the  3rd  of  November,  I  now  beg  to  give  you  the  order  for 
another  screw  steamer  of  the  same  size  and  power  as  that  which 
you  are  now    building  for   me,   at  the  price  agreed  upon  ;    viz. 
16,000i.    (Signed)  Western  Wood."    Joyce,  on  the  same  day,  wrote 
to  Wood  in  answer  the  following  letter.     "  Dear  Sir, — Permit  me 
to  thank  you  for  your  valued  order  for  a  new  screw  steamer  just 
received   by  Mr.   Hall;  you  may  rely  that  every  exertion  and 
attention  shall   be  given   to  execute  it  in  the  most  satisfactory 
manner.     (Signed)  William  Joyce."    On  the  16th  of  March,  1864, 
Joyce  applied  to  Wood  for  an  advance  of  7,000i.    Wood  accordingly, 
[  *776  1      on  the  16th  of  March,  1854,  advanced  to  *Joyce  7,000Z.,  on  the 
terms  of  the  following  letter  and  another  of  the  same  date  herein- 
after set  forth.    Both  were  signed  by  Joyce ;  but  the  body  was  in 
the  writing  of  Wood ;  which  letters  were  delivered  on  the  day  of 
their  date  to  Wood.     "  Greenwich,  March  16,  1854.     Dear  Sm, — 
We  beg  to  acknowledge  the  receipt  of  7,000?.,  as  an  advance  upon 
a  screw  steamer  which  we  have  contracted  to  build  for  you,  similar 
to  the  Gibraltar  now  in  progress  for  your  account ;  which  advance 
it  is  agreed  shall,  in   the  event  of  your  giving  us  an  order  for 
another  vessel  within  the  period  limited  by  our  letter  of  the  Srd  of 
November  last,  be  considered  as  an  advance  in  equal  moieties  upon 
each   of  such   two  vessels;  but,   failing  such  further  order  for 
another  vessel,  shall  be  considered  as  an  advance  of  4,(XX){.  upon 
the  new  vessel  already  contracted  for,  and  a  prepayment  of  3,000/. 
upon  the   Gibraltar,   now   in   course   of  construction.      And    we 
hereby  agree  to  pay  interest  at  5  per  cent,  per  annum  upon  such 
sum  of  7,000Z.,  the  same  to  be  calculated  from  this  day  up  to  such 
periods  as  may  be  agreed   upon  for  the  instalments  becoming 
payable  upon  such  one  or  both  new  vessels,  if  the  whole  of  the 
said  sum  of  7,000Z.  be  applied  to  them,  or  as  regards  4,0001.  to 
such  period  as  above  with  respect  to  the  vessel  already  contracted 
for,  and  as  regards  3,000^,  to  such  periods  as  the  instalments  due 
upon  the  Gibraltar  become  payable,  as  the  case  may  be.     (Signed) 
William  Joyce  &  Co."     The  vessel  referred  to  in  the  last-mentioned 
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document  as  contracted  to  be  built  is  the  vessel  ordered  by  letter        vc^ood 
of  the  2nd  of  March,  1854,  afterwards  called  the  Britannia ;  and        YiiRhXs, 
no  further  order  was  ever  given.    Joyce  signed  and  delivered  to 
Wood  the  following  document.     "Greenwich,  March   16,   1854. 
Dear  Sir, — In  consideration  of  7,0(X)Z.  *thi8  day  advanced  by  you      [  *777  ] 
to  my  house  of  William  Joyce  A  Co.,  engineers,  Greenwich,  I 
hereby  bind  myself  to  deposit  with  you  as  security  for  such  sum 
the  lease  of  the  premises  known  as  Dreadnought  Wharf  at  Green- 
wich, in  the  county  of  Kent,  with  a  bill  of  sale  of  all  the  erections 
now  standing,  together  with  such  new  buildings  as  may  hereafter 
be  erected  upon  the  said  premises,  and  the  policies  of  insurance 
upon  the  same,  together  with  the  fixed  plant  and  other  moveable 
machinery,  of  which  a  schedule  shall  be  delivered  to  you.    The 
above  securities  to  be  completed  as  expeditiously  as  the  case  will 
admit.    And  as  a  further  security  I  hereby  agree  to  deposit  with 
you  a  policy  for  2,0(X){.  upon  my  own  life.     (Signed)   Wiluam 
Joyce."     On  or  about  the  8th  of  May,   1854,  Joyce  deposited 
with  Wood  the  lease  of  the  Dreadnought  Wharf.     Shortly  after 
2nd  March,  1854,  it  was  agreed  between  Joyce  and  Wood  that  the 
price  of  the  vessel,  ordered  on  that  day,  should  be  paid  by  instal- 
ments at  times  corresponding  with  those  agreed  upon  with  regard 
to  the  Gibraltar ;  and  it  was  understood  that  the  specification  for 
the  Gibraltar  should  be  followed  in  the  construction  of  the  vessel 
ordered  on  the  2nd  March.    On  the  21st  of  November,  1854,  Joyce 
wrote  and  gave  to  Wood  an  account  of  moneys  received  by  Joyce 
from  Wood :  it  was  headed,  '*  Steam  ships  Gibraltar  Skud  Britannia ;  " 
and  then  stated,  at  various  dates,  a  variety  of  payments  amounting 
in  the  whole  to  82,5002.    At  the  bottom  was  the  following  receipt. 
"  Received  of  Western  Wood,  Esq.,  at  the  several  times  specified 
in  the  above  account,  the  several  sums  as  per  above  statement,  for 
and  on  account  of  the   two  iron  screw  steamers,   Gibraltar  and 
Britannia,  now  in  course  of  construction  for  him.    William  Joyce." 
This  account  was  a  correct  *statement  of  the  payments  made  by       [  *778  ] 
Wood  to  Joyce,  and  of  the  dates  of  the  payments.    The  payments 
were  made  in  advance  of  the  several  instalments  due  on  account  of 
the  said  ships  Gibraltar  and  Britannia,  and  were  so  made,  partly 
because  Joyce  from  time  to  time  applied  to  Wood  for  money  to 
enable  him  to  proceed  with  the  said  vessels,  and  partly  because 
Wood  had  promised  Joyce  to  assist  him   as  well  as  he  could  in 
advancing  money  for  such  purpose.     On  24th   November,  1854, 
Wood  advanced  Joyce  the  sum  of  800/.  to  enable  him  to  pay  his 
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Wood  workmen  on  the  next  day;  and  on  24th  November,  1854,  Joyce 
Bell.  represented  himself  to  Wood  to  be  solvent.  On  25th  November, 
Joyce  received  the  following  letter  from  the  solicitors  of  Wood. 
"  Britannia.  Sir, — By  Mr.  Wood's  instructions  we  send  you  the 
accompanying  draft  for  confirming  to  him  the  transfer  of  this 
vessel  &c. ;  and  we  have  to  request  that  you  will  complete  it,  by 
specifying  all  such  parts  of  the  work,  material,  engines  &c.  as 
belong  to  the  Britannia,  and  are  to  be  comprised  in  this  document. 
Be  good  enough  to  return  it  early  on  Monday.  Mr.  Medwin  will 
act  for  Mr.  Wood  in  the  proposed  valuation."  A  draft  of  an 
indenture  accompanied  this  letter.  Wood,  at  the  same  time,  wrote 
and  sent  to  Joyce  the  following  letter.  "  I  was  very  sorry  to  find 
that  you  have  not  been  with  Mr.  Curling  "  (one  of  Wood's  solicitors) 
"  up  to  1  o'clofck,  when  I  left  him.  I  hope  you  have  been  there 
since ;  you  have  not  a  moment  to  lose ;  for  you  assuredly  will  not 
have  one  sixpence  more  money  till  the  matter  is  completed,  and 
Saturday  will  soon  be  here  again.  Yours  faithfully,  Westbbn 
Wood."  Wood  more  than  once,  about  the  last  mentioned  date,  urged 
Joyce  to  carry  out  the  assignment ;  but  Joyce  objected  to  do  so, 
[  *779  ]  *on  the  ground  that  he  would  be  thereby  signing  himself  and  his 
creditors  out  of  every  thing  he  possessed  ;  but,  during  the  discussion 
as  to  making  the  assignment,  he  admitted  that  the  Britannia  was 
the  property  of  Wood.  On  the  27th  and  28th  November,  1854, 
respectively.  Wood  wrote  and  sent  Joyce  letters,  which  were  set  out 
in  the  case.  They  were  such  as  clearly  to  show  that  he  was  pressing 
Joyce,  and  that  no  point  as  to  voluntary  preference  could  arise  in 
the  case.  On  the  6th  December,  1854,  Medwin,  a  manufacturer  of 
steam  engines  and  licensed  appraiser,  by  direction  of  Wood,  went  over 
the  Dreadnought  Wharf  and  Greenwich  Iron  Works  in  order  to  value 
the  effects  there  not  belonging  to  the  Gibraltar  or  the  vessel  ordered 
on  the  2nd  March,  1854,  and  then  called  the  Britanni^i,  as  herein- 
after mentioned  ;  and  Joyce  then  pointed  out  to  Medwin,  in  order 
to  enable  him  to  make  the  valuation  and  as  the  representative  of 
Wood,  parts  of  a  steam  engine  as  belonging  to  the  Britannia's 
engine.  Medwin,  at  the  same  time  and  under  the  superintendence 
of  Joyce,  made  out,  from  an  account  contained  in  the  books  of 
Joyce,  an  inventory  of  the  parts  so  pointed  out,  and  sent  that 
inventory  to  Wood.  A  copy  of  the  inventory  was  annexed  to  the 
case.  It  is  not  necessary  to  set  out  any  part  of  it  in  the  report. 
On  the  7th  December,  1854,  the  Qibi-altar  was  launched,  and  Wood 
obtained  possession  of  her  :   but  she  never  has  been  completely 
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finished  by  Joyce  according  to  the  contract  above  set  forth ;  and        Wood 
the  value  of  the  wor1(  left  incomplete,  according  to  the  contract        bell. 
rate,  is  to  be  taken  for  the  purposes  only  of  this  case  to  amount  to 
about  2,0001.     The  construction  of  the  Britannia  commenced  in  or 
about  March,  1854,  was  proceeded  with  at  the  Dreadnought  *  Wharf      [  *780  ] 
from  the  commencement,  in  March,  1854,  until  the  11th  day  of 
December,  1854  :  since  which  day  all  work  at  the  Dreadnought  Wharf 
and  factory  has  been  suspended.    Shortly  after  her  commencement, 
Wood  informed  Joyce  that  she  was  to  be  called  the  Britannia; 
and  she  has  thenceforth  been  called  and  known  by  that  name  by 
Joyce  and  his  workmen  at  the  Dreadnought  Wharf.     The  Britannia 
is  now  on  the  slip  at  the  Dreadnought  Wharf,  in  frame,  not  decked, 
and  about  two-thirds  plated  or  more.     The  .payments  applicable  to 
the  Britannia^  after  allowing  the  full  contract  price  of  the  Oibraltar, 
exceed  the  contract  price  for  her  when  completed. 

John  Hall,  assisted  by  Lloyds'  surveyor,  superintended  on  behalf 
of  Wood  the  building  of  both  the  Gibraltar  and  the  Biitannia^ 
and  gave  directions  respecting  them.  John  Hall  attended  for  that 
purpose  at  the  wharves  two  or  three  times  weekly.  He  and  Lloyds' 
surveyor  from  time  to  time  objected  to  some  of  the  materials  used, 
and  caused  alterations  to  be  made,  and  materials  so  objected  to  to 
be  removed  from  both  vessels,  and  other  materials  to  be  substituted 
by  Joyce.  In  or  about  July,  1854,  Hall,  by  the  direction  of  Wood, 
informed  Joyce  that  Wood  had  requested  him.  Hall,  to  have  the 
name  of  Wood  punched  upon  the  keel  of  the  Britannia ;  the  object 
was  to  secure  the  vessel  to  Wood,  and  was  known  to  be  so  to  Joyce, 
who  consented  to  its  being  done  ;  but  it  was  not  then  done,  owing 
to  the  keel  not  being  sufficiently  advanced.  Upon  a  second  requisi- 
tion by  Hall,  in  October,  1854,  the  name  of  Wood  was,  by  the 
direction  of  Joyce,  punched  on  a  plate  rivetted  to  the  keel  of  the 
Britannia.  During  the  time  that  the  Britannia  was  in  course  of 
construction,  no  other  vessel  was  being  built  at  the  said  Dread- 
nought Wharf.  In  the  latter  end  *of  November,  1854,  Hall,  with  [  *78i  ] 
the  authority  of  Wood  and  with  the  assent  of  Joyce,  also  caused  to 
be  stamped  the  name  Britannia  after  the  name  of  Wood  on  the  vessel 
the  Britannia.  The  value  of  the  Britannia  in  her  present  state  is 
5,6251.  The  steam  engines  made  for  the  Britannia  were  designed  on 
a  peculiar  plan  to  economise  space  in  her  engine  room.  The  engine 
room  was  also  adapted  to  the  engines  to  be  placed  there.  The 
engine  work  for  the  Britannia^  and  the  building  of  that  vessel, 
went   on  contemporaneously  at  the    Greenwich    Iron   Works   or 
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Wood  factory  and  at  the  Dreadnouglit  Wharf  and  factory.  The  several 
Bell.  parts  of  the  engine  made  for  the  Britannia  were  designed  and 
constructed  so  as  to  iit  each  other,  and  were  marked  when  made, 
in  order  to  facilitate  the  fitting  together.  They  are  easily  recog- 
nisable as  belonging  to  the  same  engines.  Daring  the  progress 
of  the  building  of  the  Britannia^  no  other  marine  engines  than 
those  made  for  the  BriUmnia  were  being  made  at  the  Greenwich 
Iron  Works  or  factory;  some  parts  of  the  said  steam  engine 
which  are  included  in  the  inventory  were  completed  for  and  not 
fixed  to  the  Britannia  when  Joyce  became  bankrupt.  They  are 
a  considerable  portion  of  a  pair  of  steam  engines,  and  were 
spoken  of  constantly  by  Joyce,  before  his  bankruptcy,  as  belong- 
ing to  the  BHtannia's .  engines.  These  parts  were  lying  at  the 
Greenwich  Iron  Works  or  factory  when  Joyce  became  bankrupt, 
and  have  since  that  time  remained  there.  Their  value  is  530/. 
Many  iron  plates  and  angle  irons  were  also  made  for  the  Britannia. 
They  were  prepared  at  the  Dreadnought  Wharf  by  Joyce  to  be 
rivetted  and  affixed  to  the  Biiiannia.  They  have  not  yet  been 
affixed  to  her,  and,  at  the  date  of  the  bankruptcy,  were  lying  partly 
[  ♦782  ]  at  the  *Dreadnought  Wharf  near  the  Britannia,  and  partly  at 
Bishop's  Wharf  near  the  Dreadnought  Wharf,  and  are  now  in  the 
possession  of  the  defendants.  They  were  intended  for  the  Britannia. 
In  constructing  iron  vessels,  it  is  necessary  to  vary  the  form  and 
thickness  of  the  plates  and  angle  irons  according  to  the  positions  in 
the  vessel  in  which  they  are  respectively  to  be  placed.  Models  of 
the  vessels  to  be  constructed,  and  of  various  sections  of  her,  and 
also  drawings  of  the  several  plates  and  angle  irons,  are  made.  In 
the  case  of  the  Britannia,  such  models  and  drawings  were  made ; 
and  the  plates  were  distinguished  in  the  drawings  by  the  letters  of 
alphabet,  to  denote  the  strake  in  the  side  of  the  vessel  in  which 
such  plates  were  respectively  to  be  put,  and  by  the  Arabic  numerals, 
to  denote  the  position  of  each  plate  in  such  strake.  The  position  of 
the  angle  irons  was  also  denoted  in  such  drawings  by  Arabic 
numerals.  The  plates  and  angle  irons  for  the  Britannia  were  then 
ordered  to  be  manufactured  by  the  manufacturer  at  the  rolling 
mills,  according  to  a  specification  of  the  sizes  and  thicknesses 
referring  to  the  said  pre  arranged  marks  in  the  drawing.  The 
manufacturers  constructed  the  plates  and  angle  irons  according  to 
the  specification  for  the  Britannia,  and  painted  the  said  pre- 
arranged marks  on  the  plates  and  angle  irons:  the  sizes,  marks 
and  numbers  are  mentioned  in  the  manufacturer's  invoices.     The 


VOL.  cm.]       1856.     Q.  B.     5  EL.  &  BL.  782—788.  743 

value  of  the  plate  and  angle  irons  is  750/.  A  large  quantity  of  Wood 
planking  and  timbers,  for  the  deck  and  internal  fittings  of  the  bell. 
Bntannia,  were  also  prepared  at  the  Dreadnought  Wharf,  and 
were  intended  to  be  used  in  the  Britannia,  but  were  not  affixed  to 
her  before  the  bankruptcy,  and  were  then  lying,  and  have  since 
then  remained,  at  the  Dreadnought  Wharf.  The  *planking  and  [  *783  ] 
timbers  were,  before  the  said  bankruptcy  and  in  the  month  of 
December,  1854,  pointed  out  by  Joyce  to  Wood  as  belonging  to  the 
Britannia.  The  value  of  the  planking  and  timbers  is  2482.  On  the 
18th  day  of  January,  a.d.  1855,  there  was  a  denand  of  all  these 
articles  from  the  defendants,  and  a  refusal  on  their  part.  The 
defendants,  before  the  commencement  of  the  action,  refused  to 
proceed  with  the  construction  of  the  Bntannia  on  account  of 
Wood,  and  claim  the  Britannia  and  the  several  other  articles  men- 
tioned as  parts  of  the  estate  of  Joyce.  The  Court  is  to  draw  such 
inferences  of  fact  as  a  jury  ought  to  do. 

The  questions  for  the  decision  of  the  Court  are : 

1.  Whether  the  plaintiffs,  in  both  or  either  and  which  of  the 
actions,  are  or  is  entitled  to  maintain  the  same  or  either  and  which 
of  them,  and  if  so  what  such  plaintiffs  or  plaintiff  are  or  is  entitled 
to  recover. 

2.  Whether  the  vessel  the  Britannia  and  the  different  de- 
scriptions of  property  before  enumerated,  or  any  and  which  of 
them,  belong  to  the  plaintiff,  or  either  and  which  of  them  to  the 
defendants. 

8.  Whether  special  damages  beyond  the  property  or  its  value 
are  recoverable ;  in  which  event  it  is  agreed  that  the  amount 
of  such  special  damages  shall  be  referred  back  under  the  said 
order  to  be  ascertained  upon  such  principle  as  the  Court  shall 
direct. 

4.  It  is  also  agreed  that  the  Court  shall  give  such  judgment, 
including  costs,  as  they  shall  think  fit. 

The  case  was  argued  in  last  Michaelmas  Term  (1). 

Bovilly  for  the  plaintiff,  [cited  Woods  v.  Russell  (2),  Clarke 
V.  Spence(:i)f  Goss  v.  Quinton{4),  Bodley  v.  Reynolds  {6),  and 
Fletcher  Y.   Tayleur  {6)']. 

(1)  Before  Lord  Campbell,  Ch.  J.,  (4)  60  R  R.  616  (3  Man.  &  G.  825). 
Coleridge,  Wightman  and  Erie.  JJ.  (5)  70  R  R  640  (8  Q.  B.  779). 

(2)  24  R  R  621  (5  B.  &  Aid.  942).  (6)  17  C.  B.  21. 

(3)  43  R.  R  395  (4  Ad.  &  El.  448). 
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Wood  Shee,    Serjt,    contra,    [cited  Atkinson  v.   Bell{^),  Mucklow  v. 

Bbll.  Mangles  {^),  Laidier  v.  Burlinson  (3),  Wait  v.  Baker  {4,)']: 

^  ^  ^  ^  Then,  as  to  the  special  damages,  they  are  not  recoverable :  Reid 

V.  Fairbanks  (5). 

(Lord  Campbell,  Ch.  J. :  Whatever  be  the  measure  of  the  damages 
in  cases  of  contract,  we  cannot  say  that  there  may  not  be  special 
damages  in  tort  beyond  the  value  of  the  chattel.  Bodley  v. 
Reynolds  (6)  is  express  ;  and  we  approve  of  it.) 

BoviU,  in  reply,  [referred  to  Rohde  v.  Thwaites  (7)] . 

Cur,  adv.  vulL 

Lord  Campbell,  Ch.  J.,  now  delivered  judgment : 

The  facts  of  this  case,  so  far  as  they  are  material  to  the  decision 
of  the  question  before  us,  may  be  briefly  stated  as  follows :  Early 
in  March,  1854,  Joyce,  a  ship  builder  and  manufacturer  of  steam 
engines  for  ships,  contracted  with  Wood,  the  plaintiff,  to  build  for 
him  a  screw  steamer,  according  to  specifications  then  rendered  to 
him  by  one  John  Hall  for  16,0(X)Z,,  payable  in  instalments  of  four 
several  sums  of  1,OOOZ.  each,  on  days  named  in  four  successive 
months ;  8,000{.  on  a  day  named  in  two  months  from  the  last  of 
the  four  preceding,  provided  the  vessel  was  then  plated  and  her 
decks  laid ;  8,000Z.  on  a  day  named  in  the  second  month  from  the 
last  preceding,  provided  she  was  then  ready  for  trial ;  3,000/.  on  a 
[  *790  ]  day  named  in  three  months  *from  that  last  named,  provided  she 
was  according  to  contract,  and  properly  completed ;  and  the  fourth 
and  last  8,0002.  on  a  day  named,  two  months  from  that  last  named, 
or  by  bill  of  exchange  to  be  due  at  that  time.  Under  this  contract 
the  building  of  the  vessel  commenced  in  the  same  month  of  March, 
1854,  and  was  carried  on  to  December  in  that  year,  when  all  work 
in  Joyce's  building  yard  ceased,  he  having  become  a  bankrupt ;  she 
being  at  that  time  on  the  slip,  in  frame,  not  decked,  and  about  two- 
thirds  or  more  plated.  The  instalments  contracted  for  were  paid 
in  advance ;  the  building  of  the  vessel  was  carried  on  under  the 
superintendence  of  Mr.  Hall  on  behalf  of  the  plaintiff ;  he  examined 
the  materials  intended  for  her  before  they  were  used ;  caused 
alterations  to  be  made  in  them  when  he  thought  it  necessary,  and 
other  materials  to  be  substituted  for  such  as  he  rejected.     Soon 

(1)  32  R.  R.  382  (8  B.  &  C.  277).  (5)  93  R.  R.  695  (13  0.  B.  692). 

(2)  9  R  R.  784  (1  Taunt.  318).  (6)  70  R.  R.  640  (8  Q.  B.  779). 

(3)  46  R.  R.  717  (2  M.  &  W.  602).  (7)  30  R.  R.  363  (6  B.  &  C.  388). 

(4)  76  R.  R.  469  (2  Ex.  1). 
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after   the   building   of   the  ship   began,  the  plaintiff  named  *  her        Wood 
the  Bntannia ;  and  she  was  thenceforth  known  by  that  name  by        g^^i^ 
Joyce  and  his  workmen.    In  July,  John  Hall,  by  the  plaintiff's 
direction,  requested  Joyce  to  have  the  plaintiff's  name  punched 
on  her  keel.    Joyce  knew  that  this  was  for  the  purpose  of  securing 
her  to   the   plaintiff;   and  he  consented  to  its  being   done.     It 
was  not,  however,  done  at  that  time,  because  her  keel  was  not 
far  enough  advanced  for  the  purpose;  it  was,  however,  done  in 
October  by  direction  of  Joyce,  on  a  second  requisition  made  on 
behalf  of  the  plaintiff.    In  the  month  of  November,  the  solicitors 
of  the  plaintiff  pressed  Joyce,  whose  affairs  had  become  embarrassed, 
to  make  a  formal  assignment  to  him  of  the  Britannia,  and  the 
engine  and  other  fittings  then  in  preparation  for  her,  which  he 
declined  to  do,  on  the  ground  that  he  would  *  thereby  be  signing       [  *79i  ] 
himself  and  his  creditors  out  of  every  thing  he  possessed  ;  but,  at 
the  same  time,  he   admitted  that  she  was  the  property  of  the 
plaintiff.    Her  steam  engines  were  designed  on  a  peculiar  plan  to 
economise  room ;  and  her  engine  room  was  adapted  to  this  con- 
.struction ;  the  engine  work  was  carried  on  contemporaneously  by 
Joyce  with  the  building  of  the  vessel;  the  parts  of  the  engines 
were  made  and  marked  so  as  to  fit  together ;  they  are  easily  recog- 
nisable as  parts  of  the  same  whole;  and  during  the  period  in 
question  none  other  were  constructed  by  him.     Iron  plates  and 
angle  irons  made  for  the  Britannia,  upon  her  designs,  and  pre- 
arranged for  different  parts  of  her,  but  not  yet  rivetted  to  her ;  and 
plankings  intended  and  prepared  for  her,  but  not  fastened  to  her, 
were  on  Joyce's  wharf  at  the  date  of  the  bankruptcy. 

Upon  these  facts  the  first  and  most  material  question  for  our 
determination  is.  Whether  the  Britannia  and  the  different  descrip- 
tions of  property  before  enumerated,  or  any  and  which  of  them, 
belong  to  the  plaintiff,  or  to  the  defendants,  the  assignees  of  Joyce? 
The  answer  to  this  question  must  depend  on  the  construction  of 
the  contract  between  the  parties.  At  the  time  at  which  it  was 
made  Joyce  was  free  to  make  such  contract  as  he  should  please  in 
respect  of  his  goods,  and  of  the  produce  of  his  labour.  We  are  to 
ascertain,  therefore,  what  in  fact  was  the  contract  which  he  did 
make.  When  a  man  contracts  with  another  to  make  any  article 
for  him  for  a  given  price,  the  general  rule  is,  in  the  absence  of  all 
circumstances  from  which  a  contrary  conclusion  may  be  inferred, 
that  no  property  passes  in  the  chattel  until  it  be  completed  and 
ready  for  delivery ;  on  the  other  hand,  where  a  bargain  is  made  for 
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Wood  the  purchase  of  an  existing  *a8certained  chattel,  the  general  rule, 
Bell.  ^^  ^^^  same  absence  of  opposing  circumstances,  is,  that  the  property 
[  *792  ]  passes  immediately  to  the  vendee ;  that  is,  that  there  is  at  once  a 
complete  bargain  and  sale.  But  these  general  rules  are  both  and 
equally  founded  on  the  presumed  intention  of  the  parties.  If,  in 
the  first,  there  are  attendant  circumstances  from  which  the  intention 
may  be  inferred  that  the  property  shall  pass  in  the  incomplete  and 
growing  chattel  as  the  manufacture  of  it  proceeds,  or  even  in 
ascertained  materials  from  which  it  is  to  be  carried  to  perfection, 
that  intention  will  be  effectuated ;  and  equally  in  the  latter,  if  it 
appear  that  the  parties  intended  to  postpone  the  transfer  of  the 
property  till  the  payment  of  the  price,  or  the  performance  of  any 
other  condition,  such  intention  will  be  upheld  in  the  courts  of  law. 
This  principle  we  believe  to  be  settled :  and  whatever  apparent 
difference  may  be  found  in  the  leading  decisions  on  this  point  turns 
rather  on  the  weight  given  to  particular  circumstances  as  evidences 
of  intention,  that  is  to  say,  in  the  application  of  the  same  principle 
to  the  determination  of  the  cases,  rather  than  to  any  dispute  about 
the  principle  itself.  Previous  decisions,  therefore,  are  mainly  useful 
as  serving  to  guide  our  judgment  in  estimating  the  weight  of 
circumstances  as  evidence  of  intention ;  and  in  this  way  they  are 
of  great  importance;  because,  where  certain  incidents  have  been 
held  to  disclose  the  intention  to  pass  immediately,  or  to  postpone 
the  passing  of  property,  it  may  be  presumed  that  succeeding  Judges 
will  give  a  similar  effect  to  the  same  incidents  in  succeeding  con- 
tracts; and  parties  therefore,  especially  in  trade  contracts,  will 
purposely  introduce  or  withhold  them,  in  order  to  give  effect  with 
[♦793]  more  certainty  to  their  intention,  the  *one  way  or  the  other. 
Gases  therefore  such  as  Woods  v.  RusseUil)^  Clarke  \.  Spenc€(2)^ 
LaicUer  v.  Burlinson  (d)  (and  many  others  might  be  named),  were 
most  properly  referred  to  in  argument ;  and  we  ought,  for  both  the 
reasons  we  have  just  mentioned,  carefully  to  adhere  to  whatever  we 
find  decided  in  them  which  is  applicable  to  any  contract  which  we 
may  have  to  construe.  Still  it  must  be  remembered,  after  all,  that 
what  we  have  to  determine  is  a  question  of  fact,  namely,  What  upon 
a  careful  consideration  of  all  the  circumstances  we  believe  to  have 
been  the  contract  into  which  the  parties  have  entered.  Looking 
then  to  the  facts  of  this  case,  we  find  that  the  vessel  was  to  be  paid 
for   by  instalments,  the  four  first  on  days  named,  and  uncon- 

(1)  24  R.  R.  621  (5  B.  &  Aid.  942).  (3)  46  R.  R.  717  (2  M.  &  W.  602). 

(2)  43  R.  R.  495  (4  Ad.  &  El.  448). 
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ditionally,  with  no  express  reference  to  the  stage  in  her  building        Wood 

to  which  she  might  be  advanced  on  the  arrival  of  those  days ;  nor        bell. 

are  we  enabled  to  say  that  the  sums  named  for  each  payment 

would  be  commensurate  with  her  probable  progress  on  those  days. 

The  three  next  instalments  are  also  made  payable  on  days  certain  ; 

but  the  two  first  of  these  payments  are  made  to  depend  on  her 

having  been  carried  on  to  certain  specific  stages  in  her  building  on 

those  days  respectively;  and  this,  as  an  indication  of  intention, 

seems  to  us  substantially  the  same  as  if  the  days  had  not  been 

fixed,  but  the  payments  made  to  be  due  expressly  when  those  stages 

had  been  reached  :  the  payment  of  the  third  is  made  to  depend  on 

her  being,  on  the  day  named,  built  according  to  contract ;  and  this 

is  not  inconsistent  with  her  being  the  property  of  the  plaintilT,  even 

though  she  should  not  be  in  all  respects  built  according  to  contract; 

the  ^instalment  may  be  made  liable  to  detention  in  order  to  secure      [  *794  ] 

her  being  made  so :  the  last  instalment  is  made  payable  at  a  later  day ; 

and  no  inference  can  be  drawn  either  way  from  that  circumstance. 

The  differences  we  have  pointed  out  as  to  the  times  of  payment 
were  relied  upon  by  my  brother  Shee  as  distinguishing  this  case 
from  Woods  v.  Russell  (i)  and  Clarke  v.  Spence  (2).  We  do  not 
think  the  differences  very  material  when  looked  on  merely  with  a 
view  of  ascertaining  the  intention  of  the  parties ;  and  we  attach 
the  less  importance  to  them,  because  the  former  case  was  not 
decided  upon  the  inference  to  be  drawn  from  this  incident  in  the 
contract ;  and  in  Clarke  v.  Spence {^)  it  is  admitted  that  this  incident, 
taken  alone,  rather  shows  an  appropriation  of  the  particular  parta 
so  paid  for,  than  the  transference  of  the  general  property  at  any 
time  before  the  whole  vessel  is  completed.  The  next  circumstance 
was  considered  in  Clarke  v.  Spence  (2)  to  be  more  material,  namely, 
that  the  building  was  to  be  carried  on  under  the  superintendence 
of  an  agent  of  the  plaintiff's,  who  was  to  decide  on  the  introduction 
of  all  materials  into  her.  It  certainly  could  not  be  contemplated 
that  he  was  to  superintend  the  building  of  more  than  one  vessel 
under  this  contract,  or  that  he  was  to  superintend  the  building  of 
any  vessel  which  Joyce  could  at  his  pleasure  transfer  to  another 
person  ;  still  it  must  be  admitted  that  this  is  by  no  means  conclu- 
sive as  to  the  question  of  property  ;  it  may  be  that  it  would  have 
been  a  breach  of  contract  not  to  deliver  this  specific  vessel  to  the 
plaintiff  as  soon  as  she  was  completed,  and  yet  the  property,  until 
she  was  completed,  *might  have  remained  in  Joyce.     But  two  facts       [  •tqs  ] 

(1)  24  B.  R.  621  (5  B.  &  Aid.  942)  (2)  43  E.  R.  495  (4  Ad.  &  El.  448). 
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Wood  still  remain.  Joyce,  at  the  instance  of  the  plaintiff,  punches  his 
Bell.  name  on  her  keel,  expressly  for  the  purpose  of  securing  her  to  the 
plaintiff;  and,  although  he  refuses,  after  this,  to  execute  a  formal 
assignment  of  her  to  the  plaintiff,  he  at  the  same  time  admits  her 
to  be  the  plaintiff's  property.  Both  these  circumstances  occur 
when  Joyce  was  the  master  of  his  property,  and  appear  to  us  of  the 
greatest  importance ;  they  throw  a  light  on  the  preceding  circum- 
stances, and  show  how  they  are  to  be  understood,  in  so  far  as  they 
were  in  themselves  ambiguous ;  and  they  would  be  all  but  conclu- 
sive evidence  against  Joyce,  as  direct  recognitions  that  the  property 
in  the  vessel  had  passed  from  himself  to  the  plaintiff.  If  it  be  said 
that  the  request  on  the  part  of  the  plaintiff  to  have  a  formal  assign- 
ment is  evidence  of  an  admission  on  his  part  that  the  property  had 
not  yet  passed  to  him,  the  answer  is  that  it  was  not  unnatural,  or 
inconsistent  with  the  claim  he  now  sets  up,  that  he  should,  under 
the  circumstances,  desire  some  more  direct  and  producible  evidence 
of  his  title  than  that  on  which  he  must  otherwise  stand.  And,  if 
it  be  said  that  Joyce's  refusal  to  execute  the  assignment  detracts 
from  the  weight  of  his  admission,  because  inconsistent  with  it,  the 
answer  is,  that  it  is  more  fairly  attributable  to  the  unprincipled 
desire  of  a  failing  man  to  cling  to  that  which  he  may  yet  look  to  as 
the  means  of  raising  money  while  in  his  possession,  and,  as  he 
may  suppose,  of  staving  off  his  entire  ruin.  The  admission  referred 
to  is  a  circumstance  exactly  of  the  same  kind  as  that  on  which  the 
[  *796  ]  decision  in  Woods  v.  Russell  (l)  mainly  *tumed,  namely,  Paton's 
signing  the  certificate  to  enable  Bussell  to  have  the  ship  registered 
in  his  own  name.  On  this  Abbott,  Ch.  J.  remarks  :  "  In  order  to 
register  the  ship  in  Bussell's  name,  an  oath  would  be  requisite  that 
he  was  the  owner,  and  when  Paton  concurred  in  what  he  knew  was 
to  lead  to  that  oath,  must  he  not  be  taken  to  have  consented  that 
the  ownership  should  really  be  as  that  oath  described  it  to  be?  " 
And,  when  Joyce  tells  the  solicitors  of  the  plaintiff  that  the  ship  is 
the  property  of  the  plaintiff,  can  he,  or  the  assignees  who  claim 
under  him,  be  heard  to  allege  the  contrary  as  to  a  fact  which  must 
have  been  entirely  within  his  own  knowledge  ? 

On  a  review  of  all  these  circumstances,  which  are  all  consistent 
with  each  other,  and  which  mutually  strengthen  each  other,  we 
have  come  to  the  conclusion  that  the  property  in  the  Britannia 
passed  to  the  plaintiff  as  she  advanced  in  her  progress  towards 
completion ;  and,  if  this  be  so,  it  was  scarcely  contended  but  that 

(1)  24  B.  R.  621  (3  B.  &  Aid.  942). 
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the  same  decision  ought  to  be  come  to  with  respect  to  the  engines,        Wood 
plates,  irons,  and  plankings  designed  and  in  a  coarse  of  preparation        B£ll. 
for  her,  and  intended  to  be  fixed  in  her.     The  question  as  to  these 
last  seems  to  be  governed  by  the  decision  as  to  the  rudder  and 
cordage  in  Woods  v.  Russell  (i). 

In  the  course  of  the  argument  we  intimated  our  opinion  that 
special  damage  beyond  the  mere  value  of  the  property  might  be 
recoverable ;  and  we  remain  of  that  opinion. 

Our  judgment,  therefore,  will  be  for  the  plaintiff,  with  the  usual  costs. 


IN  THE   EXCHEQUER  CHAMBER.  j^^J\ 

♦  

(6  El.  &  Bl.  355—363;  S.  0.  25  L.  J.  a  B.  321  ;  2  Jur.  N.  S.  664;  4  W.  B. 

553,  602.) 

The  defendants  suggested  error  on  the  above  judgment,  in  the    [  6  El.  &  Bi. 
Court  of  Exchequer  Chamber  ;  which  the  plaintiff  denied. 
The  case  was  now  argued. 

Shee,  Serjt.,  for  the  party  suggesting  error  (the  defendants 
below) : 
First :  as  to  the  ship.  The  defendants  do  not  dispute  the  [  368  ] 
principles  laid  down  in  the  Court  below ;  but  they  deny  the 
applicability  to  the  particular  facts  of  this  case.  The  general  rule 
is  that  the  property  in  an  article  made  to  order  does  not  pass  till 
the  article  is  complete  ;  but  it  may  pass  before,  if  the  parties  agree 
that  it  shall.  The  question  is,  whether  this  case  is  within  the 
general  rule  or  the  exception.  The  general  rule  prevailed  in  Muck- 
low  v.  Mangles  (2),  though  there  the  name  of  the  intended  purchaser 
had,  as  here,  been  put  on  the  ship :  and  Abbott,  Ch.  J.,  in  Woods  v. 
RusselH})y  considered  that  circumstance  immaterial;  and  he  decided 
Woods  v.  Eussell  (1)  on  grounds  not  existing  here.  The  ship  there 
was  chartered  by  the  purchaser ;  and  the  builder  was  a  party  to  the 
registration  in  the  name  of  the  purchaser.  The  case,  as  is  said  in 
the  judgment,  did  not  depend  on  the  payment  of  the  instalments. 
Clarke  v.  Spence  (3)  was  decided  mainly  on  the  authority  of  Woods 
V.  RusseU{i),  though  the  only  circumstance  common  to  the  two 
cases  seems  to  have  been  the  payment  of  instalments,  and  the 
appointment  by  the  purchasers  of  a  person  to  superintend  the 
work.     In  Laidler  v.  Burlinson  (4)  the  Court  of  Exchequer  decided 

(1)  24  B.  B.  621  (5  B.  &  Aid.  942).     (3)  43  R.  B.  395  (4  Ad.  &  El.  448). 

(2)  9  B.  R.  784  (I  Taunt  318).        (4)  46  B.  B.  717  (2  M.  &  W.  602). 
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Wood  that  the  property  did  not  pass,  under  the  particular  circumstances 
Bell.  0^  that  case ;  and  the  decision,  perhaps,  does  not  go  far  towards 
determining  the  present  case.  But  it  cannot  be  collected  from  the 
facts  here  that  any  intention  existed  of  passing  the  property  in  the 
vessel  while  in  an  incomplete  state.  The  word  ''  intention "  is 
[  ♦359  ]  *alwayB  liable  to  ambiguity :  the  safe  course  is  to  rely  only  on  an 
intention  executed  :  Ellershaw  v.  Magniac  (!)• 

Supposing  the  ship  itself  to  have  passed,  the  next  question  is  as 
to  the  materials  which  had  not  been  affixed  to  the  ship.  All  that 
appears  is  that  the  builder  intended  to  use  them  for  the  ship :  he 
did  not  in  fact  so  use  them :  nor,  if  they  ifrere  not  approved  of, 
could  he  have  done  so.  In  Woods  v.  Russell  (2)  the  rudder  and 
cordage  seem  to  have  been  bought  for  the  ship  with  the  intention 
of  making  them  a  part,  eo  instanti.  In  Baker  v.  Gray  (3)  the  builder 
agreed  with  the  intended  purchaser  Jbhat,  if  the  builder  failed  to 
complete  the  ship  according  to  the  agreement,  the  purchaser  might 
use  such  of  the  builder's  materials  as  should  be  applicable  to  the 
purpose.  The  builder  not  having  completed  the  ship  according  to 
contract,  the  purchaser  took  possession  of  the  incomplete  ship,  and 
also  selected  some  of  the  builder's  materials,  a  part  of  which  he 
placed  in  the  carcass  of  the  ship  ;  but,  before  he  had  used  any,  the 
builder  became  bankrupt :  and  it  was  held  that  the  assignees  were 
entitled  to  the  materials  ;  Tripp  v.  Ai^mitage  (4)  is  to  the  same  e£fect. 

(Jervis,  Ch.  J.  referred  to  Ooss  v.  Quinton  (6).) 

As  to  the  question  of  special  damage.  The  damage  sustained  by 
the  plaintifif  is  the  value  of  the  ship  at  the  time  of  the  conversion : 
Reid  V.  Fairbanks  (6).  It  is  not  necessary  to  dispute  the  authority 
of  cases  in  which  special  damage  is  stated  and  proved ;  such  as 
[  •360  ]  Davis  V.  OsweU  (7)  and  Bodley  v.  Reynolds  (s).  Here,  there  *being 
no  pleadings,  no  special  damages  can  be  understood  to  be  claimed ; 
and  they  cannot  be  recovered  unless  claimed.  Nor,  according  to 
general  principles,  can  the  loss  of  part  of  contingent  and  remote 
profits  form  part  of  the  damages  recoverable.     *     *     * 

BoviU,  contra  (for  the  plaintiflf  below) : 
First :  the  plaintiff  was  entitled  to  recover  in  respect  of  the  body 
of  the  ship.     (On  this  point  he  was  stopped  by  the  Court.) 

(1)  86  R  R.  398,  «.  (6  Ex.  570,  n.)-     (5)  60  R.  R  616  (3  Man.  &  G.  825). 

(2)  24  R  E.  621  (6  B.  &  Aid.  942).     (6)  93  R  R  695  (13  C.  B.  692). 
(8)  17  C.  B.  462.  (7)  48  R.  R  850  (7  Car.  &  P.  804). 
(4)  51  R  R.  762  (4  M.  &  W.  687).      (8)  70  R  R.  640  (8  Q.  B.  779). 
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As  to  the  materials  which  were  not  fixed.    In  Woods  v.  Russell  (i)        wood 
the  cordage  and  radder  were  not  fixed.  bbll. 

(Bramwell,  B.  :  If  you  defend  the  judgment  below,  as  to  the 
body  of  the  ship,  on  the  principle  which  seems  there  adopted,  of  an 
intention  executed  and  irrevocable,  you  will  find  it  difficult  to  apply 
that  to  the  materials  which  were  not  fixed.) 

The  goods  were  irrevocably  appropriated  as  soon  as  one  party  had 
selected  them  for  the  purpose,  and  the  act  of  selection  had  been 
adopted  by  the  other  party.  Joyce  could  not  have  sold  these 
materials  to  a  third  party. 

(Bbamwell,  B.  :  Suppose  the  builder  had  a  forest  of  timber,  and 
marked  certain  growing  trees.) 

Those  would  not  be  chattels  at  all. 

(Alderson,  B.  :  Suppose  a  bulk  of  timber,  and  half  of  it  to  have 
been  actually  used  in  the  building  of  the  ship,  the  builder  intending 
to  use  the  rest  in  the  same  way.) 

*A11  would  probably  be  held  to  pass.  [  *36i  ] 

(Cresswbll,  J. :  One  contract  only  is  set  up.) 
There  is  a  tresh  contract  at  the  time  of  each  assent. 

(Cresswbll,  J. :  At  what  price  ?) 
At  the  price  actually  paid. 

(Gresswell,  J. :  That  will  apply  to  the  ship  only.) 

The  inventory  furnishes  evidence  of  the  conduct  of  the  parties  from 
which  the  same  inference  arises  as  in  the  case  of  the  ship. 

As  to  the  special  damage.  The  objection  to  the  absence  of 
allegation  does  not  arise,  there  having  been  no  record  at  all.  The 
question  is,  whether  the  facts  show  such  damage.  And  it  is  plain 
that  the  plaintiff,  if  he  had  received  the  ship  at  the  time  when  he 
was  entitled  to  it  by  the  contract,  might  have  earned  a  considerable 
sum  by  employing  it. 

(Jervis,  Ch.  J. :   Certainly,  in  an  action  for  non-delivery  of  a 

(1)  24  R.  E.  621  (5  B.  &  Aid.  942). 
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Wood       plank,  you  would  not  be  confined  to  the  value  which  it  might  bear 
Bell.        at  the  time  of  the  verdict :  it  might  have  rotted  in  the  meanwhile.) 

The  plaintiff  is  to  recover  all  he  has  lost  by  the  conversion. 

Jebvis,  Gh.  J. : 

I  think  this  case  should  go  back  to  the  arbitrator.  In  substance, 
the  judgment  below  is  reversed.  I  agree  with  the  Court  below  that 
the  ship  passed.  That  question  is  merely  one  of  fact ;  as  well  put 
in  Mr.  Blackburn's  useful  work  (i),  the  property  does  not  pass 
merely  by  its  being  manufactured,  but  only  when  it  is  the  intention 
of  the  parties  that  it  shall  pass.  And  here  I  think  the  facts  show 
such  an  intention.  I  further  concur  with  the  details  of  the  judg- 
ment below,  so  far  as  the  ship  is  concerned.  But  I  do  not  think 
L  *362  ]  that,  as  the  Court  below  seems  to  have  held  without  much  ♦con- 
sideration, the  unfixed  materials  destined  for  the  ship  did  pass. 
They  do  not  appear  to  have  been  circumstanced  exactly  as  the 
rudder  and  cordage  were  in  Woods  v.  Russell  {2),  where  they  had 
become,  it  seems,  a  part  of  the  ship.  Here  they  are  merely  provided 
for  the  ship.  If  the  circumstances  in  Woods  v.  Rv^sell  (2)  were  the 
same  as  here,  I  should  doubt  whether  the  decision  in  that  case  was 
right:  and  I  should  say  the  same  as  to  Ooss  v.  Qui n ton  (3).  The 
question  is,  What  is  the  ship  ?  not.  What  is  meant  for  the  ship  ?  I 
think  those  things  pass  which  have  been  fitted  to  the  ship,  and  have 
once  formed  part  of  her,  as,  for  instance,  a  door  hung  upon  hinges, 
although  afterwards  removed  for  convenience.  I  do  not  think  the 
circumstance  that  materials  have  been  fitted  and  intended  for  the 
ship  makes  them  part  of  the  ship.  The  consequence  is  that  the 
arbitrator  has  assessed  the  damages  at  2,200i.  on  an  assumption 
which  we  consider  wrong,  as  he  will  have  included  many  items  in 
respect  of  which  the  plaintiff  is  not  entitled  to  damages.  The  case 
may  as  well  stand  over  for  a  few  days ;  and  in  the  meanwhile  a 
schedule  may  be  made  out  showing  what  each  party  claims. 

Pollock,  C.  B.,  Alderson,  B.,  Cresswell,  J.,  Crowdeb,  J., 
WiLLES,  J.,  and  Bramwbll,  B.,  concurred. 

In  the  following  Trinity  Term  (June  2nd,  1856),  before  Jervis, 
Ch.  J.,  Pollock,  C.  B.,  Cresswell,  Williams,  Crowder  and  Willes, 
JJ.,  and  Martin  and  Bramwell,  BB.,  the  case  was  resumed ;  Shecy 

(1)  On  the  effect  of  the  contract  of  (2)  24  R.  R.  621  (5  B.  &  Aid.  942). 

sale,  Part  IT.  ch.  2.  (3)  60  R,  R.  616  (3  Man.  ^  (>.  825), 
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Serjt.,  appearing  for  the  defendants  below,  and  BoviU  for  the  Wood 
plaintiflf  below :  *when  a  discussion  took  place  as  to  the  principle  bell. 
upon  which  the  damages  were  to  be  assessed.  [  *363  ] 

The  Court  said  that,  the  judgment  being  wrong  as  to  a  part,  and 
the  damages  being  entire,  the  regular  course  was  to  order  a  venire 
de  novo :  that  consequently  here  the  case  ought  to  go  back  to  the 
arbitrator :  and,  as  the  plaintiff  was  entitled  to  recover  in  respect  of 
the  ship,  but  not  in  respect  of  the  unfixed  materials,  the  arbitrator 
would  assess  the  damages,  if  any,  recoverable  in  respect  of  the  ship 
only.  But  they  declined  giving  any  more  specific  directions  as  to 
the  damages. 


IN    THE    QUEEN'S    BENCH. 


BURTON   V.  TANNAHILL.  1866. 

(5  EL  &  Bl.  797—801 ;  S.  C.  26  L.  J.  Q.  B.  135 ;  2  Jur.  N.  S.  184.)  JanA2. 

[This  case,  in  which  it  was  decided  that  an  action  for  goods  supplied  for  the 
use  of  a  society  instituted  under  the  Industrial  and  Provident  Societies  Act,  1852, 
must  be  brought  against  the  registered  officers,  appointed  to  sue  and  be  sued, 
and  not  against  individual  members  of  the  society,  is  now  obsolete,  societies 
registered  under  the  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict, 
c  39),  being  corporations,  with  the  capacity  of  suing  and  being  sued  in  their 
own  names.] 


JEFFEIES  V.   GEEAT   WESTERN   RAILWAY  isss. 

COMPANY  (1).  '^— *' 

r  802  1 
(5  El.  &  Bl.  802—808 ;  S.  0.  25  L.  J.  Q.  B.  107 ;  2  Jur.  N.  S.  230 ;  nom,  Jeffries        ^        ^ 

V.  South  Western  By,,  4  W.  E.  201 ;  26  L.  T.  0.  S.  214.) 

Trover.  Pleas,  Not  guilty,  and  not  plaiutiff*s  property.  At  the  trial  it 
appeared  that  plaintiff  was  in  possession  of  goods  which  he  claimed  as  his 
own  propei-ty,  under  an  assignment  to  him  from  0.  Defendants  seized  the 
goods  in  plaintiff's  possession,  claiming  them  under  an  assignment  from 
O.  to  them,  made  whilst  0.  was  in  apparent  ownership  of  the  goods, 
but  of  a  later  date  than  the  assignment  to  the  plaintiff.  This  was  the 
conversion. 

The  defence  was  that  the  assignment  by  0.  to  the  plaintiff  was  fraudulent 
as  against  the  defendants.  This  was  left  to  the  jury,  who  found  for  the 
plaintiff.  The  defendants  also  offered  as  a  defence  to  prove  that  0.  had 
become  bankrupt  before  plaintiff  took  possession,  and  that  the  goods  were 
in  his  order  and  disposition,  and  therefore  vested  in  the  assignees  before  the 

(1)  Cited,  The  Winkfield  [1902]  P.  42,  55,  71  L.  J.  P.  21,  85  L.  T.  668. 
R.R. — VOL.  cin.  48 
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[R.R. 


Jeffries 

r. 

Great 

Western 

Railway 

CoMPAirr. 


[•803] 


r805] 


conyerBion.    The  Judge  rofused  to  permit  this  defence.     On  a  motion  for  a 
new  trial : 

Held,  that  the  Judge  did  right ;  for  that,  the  plaintiff  being  in  possession, 
and  the  defendants  being  wrongdoers  not  claiming  in  any  way  under  the 
assignees,  defendants  could  not  set  up  thejiu^  for^i  as  a  defence  in  trover. 

Trover  for  trucks.  Pteas :  1.  Not  guilty.  2.  That  the  trucks 
were  not  the  property  of  the  plaintiff. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  last  Gloucester  Summer 
Assizes,  the  plaintiff  proved  that  he  had  possession  of  the  trucks  in 
question,  which  he  claimed  as  his  own  property  under  an  assign- 
ment from  one  Owen,  and  that  the  defendants  had  seized  them, 
also  claiming  them  as  their  own  property  under  an  assignment 
from  Owen,  executed  after  the  assignment  to  the  plaintiff,  but  before 
the  plaintiff  took  possession,  and  whilst  Owen  was  apparent  owner 
of  the  goods.  The  defendants'  counsel,  in  opening  their  case, 
stated  that  he  should  contend  that  the  assignment  to  the  plaintiff 
was  fraudulent  and  void  against  the  defendants,  and  that  in  addition 
he  should  prove  that,  before  the  plaintiff  took  possession  of  the 
trucks,  Owen  had  become  a  bankrupt,  having  the  goods  in  his  order 
and  disposition  by  consent  of  the  plaintiff,  and  that  the  court  of 
bankruptcy  had  made  an  order  that  they  should  be  sold  for  the 
benefit  of  the  creditors  under  the  bankruptcy  ;  so  that,  at  the  time 
of  the  conversion,  the  goods  were  not  the  plaintiff's,  and  the 
defendants  if  responsible  at  all  for  the  conversion  were  responsible 
*to  the  assignees  of  Owen,  not  to  the  plaintiff.  The  learned  Chief 
Baron  then  stated  that,  unless  some  evidence  was  given  that  the 
defendants  claimed  under  the  assignees  of  Owen,  he  should  reject 
any  evidence  of  their  title,  as  the  defendants,  if  wrongdoers,  could 
not  set  up  the  jus  tertii  as  a  defence.  The  defendants'  counsel, 
after  arguing  against  this  ruling,  in  submission  to  it  abstained 
from  tendering  any  evidence  to  that  effect.  The  other  question 
went  to  the  jury ;  and  plaintiff  had  a  verdict. 

Keating^  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  of  misdirection,  and  also  upon  affidavits  as 
to  facts  tending  to  show  that  the  assignment  of  the  plaintiff  was 
fraudulent. 

Wliateley  and  Phipson  now  showed  cause,  [and  Keating  and 
Scotland  were  heard  in  support  of  the  rule]. 

Lord  Campbell,  Ch.  J.: 

1  am  of  opinion  that  the  Chief  Baron  did  right  in  refusing  to 
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admit  evidence  to  impeach  the  title  of  the  plaintiff.     The  defendants 
were  strangers  to  the  title  which  they  proposed  to  set  up ;  and  the 
plaintiff  had  been  for  some  time  in  possession,  when  the  defendants 
seized  the  goods,  claiming  them  as  their  own,  but  having,  as  we 
must  now  take  it,  no  right  to  the  goods ;  and  I  think  that,  under 
such  circumstances,  the  jus  teHii  could  not  be  set  up,  by  the  defen- 
dants averring  that  they  themselves  were  mere  wrongdoers  at  the 
time  of  the  conversion,  but  that  there  were  strangers  who  then  had 
a  right  to  take  the  goods.     I  am  of  opinion  that  the  law  is  that  a 
person  possessed  of  goods  as  his  property  has  a  good  title  as  against 
every  stranger,  and  that  one  who  takes  them  from  him,  having  no 
title  in  himself,  is  a  wrongdoer,  and  cannot  defend  himself  by  show- 
ing that  there  was  title  in  some  third  person ;  for  against  a  wrongdoer 
possession  is  a  title.    The  law  is  so  stated  by  the  very  learned 
annotator  in  note  (1)  to  Wilbraham  v.  Snow  (1) ;  and  I  think  it  most 
reasonable  law,  and  essential  for  the  interests  of  society,  that  peace- 
able possession  should  not  be  disturbed  by  wrongdoers.     And  I  do 
not  find  that  this  doctrine  has  been  impeached  by  any  of  the  cases 
cited.    It  is  not  disputed  that  the  jiut  tertii  cannot  be  set  up  as  a 
defence  to  an  action  of  ^trespass  for  disturbing  the  possession.     In 
this  respect  I  see  no  difference  between  trespass  and  trover ;  for  in 
truth  the  presumption  of  law  is  that  the  person  who  has  possession 
has  the  property.     Can  that  presumption  be  rebutted  by  evidence 
that  the  property  was  in  a  third  person,  when  offered  as  a  defence 
by  one  who  admits  that  he  himself  had  no  title  and  was  a  wrongdoer 
when  he  converted  the  goods  ?    I  am  of  opinion  that  this  cannot 
be  done,  and  consequently  that  the  Chief  Baron's  ruling  was  right. 
On  the  affidavits,  however,  a  new  trial  must  be  granted. 


Jkffuies 
r. 
Gbkat 
Western 
Railway 
Company. 


[  *80«  ] 


(Coleridge,  J.  was  absent.) 


WiGHTMAN,  J.  : 

Here  the  plaintiff  was  in  possession  of  the  trucks  on  the  railway 
as  his  own.  The  defendants  took  them  out  of  his  possession  and 
converted  them ;  and  they  seek  to  defeat  an  action  for  that  conversion 
by  showing  title,  not  in  themselves,  or  in  any  one  under  whom 
they  acted,  but  title  in  a  stranger  against  whom  they  would  be 
wrongdoers ;  and  they  ask,  by  doing  this,  to  defeat  the  prinul  facie 
right  arising  from  possesbion.  The  old  law  upon  the  property 
necessary  to  maintain  trover  is  thus  stated  in  note  (1)  to  WUbraham 
(1)  2  Wms.  Saund.  47  f. 

48—2 
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Jeffbies 

V. 

Qbeat 
Western 
Railway 
CoMPAjnr. 

[  •807  ] 


[♦808] 


V.  Snow  (1) :  ''  So  possession  with  an  assertion  of  title,  or  even 
possession  alone,  gives  the  possessor  such  a  property  as  will  enable 
liim  to  maintain  this  action  against  a  wrongdoer ;  for  possession  is 
pnmd  facie  evidence  of  property."  Several  cases  have  been  cited  in 
the  coarse  of  the  argument.  In  some  cases  the  ^plaintiff  was  not 
^n  actual  possession ;  and,  when  that  is  the  case,  it  may  well  be 
that  the  defendant  may  show  the  jvs  tertii.  But  I  find  no  case 
where  the  person  in  actual  possession  has  been  defeated  in  an  action 
of  trover  because  the  defendant  was  permitted  to  set  up  the  jus 
tertii,    I  therefore  think  that  the  Chief  Babon  was  right. 

Crompton,  J. : 

We  are  now  to  decide  whether  a  wrongdoer  in  actual  possession 
of  goods,  the  property  of  a  stranger,  can  recover  their  value  in  an 
action  of  trover  against  a  wrongdoer  who  takes  the  goods  from  him. 
My  impression  has  always  been,  like  that  of  the  rest  of  the  Court, 
that  he  can  do  so  ;  but  that  is  a  question  on  which  there  has  been 
considerable  doubt,  and  which  has  never  been  expressly  decided. 
I  find  that  Parke,  B.,  in  delivering  the  considered  judgment  of  the 
Court  of  Exchequer  in  Elliott  v.  Kemp  (2),  says  :  "  It  is  unnecessary, 
in  this  case,  to  decide  the  question,  whether,  in  an  action  of  trespass 
or  trover  for  personal  property,  the  simple  fact  of  possession,  which 
is  unquestionably  evidence  of  title,  is  conclusive  evidence,  and 
constitutes  a  complete  title,  in  all  cases,  against  a  defendant  who  is 
a  mere  wrongdoer,  as  it  does  in  actions  of  trespass  to  real  property, 
and  in  those  actions  for  injuries  to  personal  chattels,  in  which  the 
plaintiff  had  a  special  property  in  such  chattels."  It  is  now  neces* 
sary  to  decide  that  point;  for  in  this  case  the  defendant  is  a 
wrongdoer,  and  he  has  not  been  permitted  to  give  in  evidence  the 
title  of  a  third  person  against  whom  he  is  himself  a  wrongdoer. 
The  question  is,  should  he  be  permitted  to  do  so  ?  My  ♦impression 
has  always  been  that  the  better  opinion  was  that  stated  in  note(l) 
to  Wilhraham  v.  Snow{\);  and  I  therefore  think  that  the  Chief 
Baron  ruled  rightly  when  he  rejected  this  evidence. 

Rule  absolute  for  a  new  trial  on  the  affidavits. 


(1)  2  Wins.  Saund.  47  f. 


(2)  56  E.  E.  717,  721  (7  M.  &  W. 
306,  312). 
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ACKEOYD  V.   GILL.  i866. 

(5  El.  &  Bl.  808—813  ;  S.  C.  23  L.  J.  a  B.  Ill  :  2  Jur.  N.  8. 184 ;  4  W.  E.  204  ;    ''"'■  ^^- 

26  L.  T.  O.  S.  197.)  |-  gog  ] 

An  assistant  clerk  of  a  county  court,  appointed  under  stat.  9  &  10  Vict. 
c.  95(1),  is  an  officer  of  the  Court,  and,  if  he  acts  for  any  party  in  any 
proceeding  in  the  Court,  is  liable  to  the  penalty  imposed  by  sect.  30  (1). 

The  first  count  alleged  that,  after  the  making  and  passing  of  an 
Act  &c.  (9  &  10  Vict.  c.  95  (1),  "  for  the  more  easy  recovery  of  small 
debts  and  demands  in  England  "), ''  defendant,  then  being  an  officer 
of  the  county  court  holden  at  Knaresborough  in  the  aforesaid 
county  "  (Yorkshire),  "  to  wit  the  assistant  clerk  of  that  Court,  was 
directly  concerned  as  attorney  for  one  Sarah  Fothergill,  in  a 
proceeding  in  the  said  Court,  to  wit  in  a  plaint  entered  and  action 
pending  in  the  said  Court,  wherein  the  said  Sarah  Fothergill  was 
plaintiff  and  one  Eobert  Stables  Ackroyd  was  defendant :  contrary 
to  the  said  statute :  whereby  the  defendant  forfeited  for  his  said 
offence  the  sum  of  501. ;  but  the  defendant  hath  not  paid  that  sum." 

The  second  count  alleged  that,  after  the  making  of  stat.  9  &  10 
Vict.  c.  95  (i),  defendant,  **  being  an  officer  of  the  said  county  court, 
to  wit  the  assistant  clerk  thereof,  was  directly  concerned  as  attorney 
for  one  S.  Fothergill,  in  a  proceeding  in  the  said  Court,  to  wit  in 
causing  to  be  entered  in  the  said  Court  a  plaint  wherein  the  said  S. 
Fothergill  was  plaintiff  and  R.  S.  Ackroyd  was  defendant,  and  by 
causing  to  be  issued  out  of  the  said  *Court  a  summons  to  the  said  [  *809  ] 
B.  S.  Ackroyd,  calling  on  him  to  appear  at  the  said  Court  to  answer 
the  claim  of  the  said  S.  Fothergill  for  which  the  said  plaint  was 
entered  :  contrary  "  &c.  (as  before). 

On  the  trial,  before  Piatt,  B.,  at  the  last  Yorkshire  Summer 
Assizes,  it  appeared,  upon  the  opening  of  the  counsel  for  the  plaintiff, 
that  the  defendant  was  assistant  clerk  of  the  county  court.  The 
learned  Baron,  being  of  opinion  that  the  defendant  was  not  an 
"  officer  "  of  the  Court  within  the  meaning  of  sect.  80  of  stat.  9  &  10 
Vict.  c.  95  (1),  directed  a  nonsuit. 

In  last  Term,  Hugh  Hill  obtained  a  rule  calling  on  the  defendant 
to  show  cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new 
trial  be  had. 


Joseph  Addison  now  showed  cause. 


»     «     * 


Htigh  Hill  and  G.  Hardy,  contra,  were  not  called  on  to  support        [  812  ] 

the  rule. 

(1)  Eepealed,  ol  &  52  Vict.  c.  43,  s.  188.    See  now  e.  41  of  the  repealing 
Act, 


758  1856.    Q.  B.    6  EL.  &  BL.  812-818.  [r.r. 

AcKBOTD     Lord  Campbell,  Ch.  J. : 

r. 

OiLL.  I  incline  to  think  that,  looking  only  to  sect.  29  of  stat.  9  <&  10 

Yict.  c.  95,  we  should  hold  the  defendant  to  be  an  officer  of  the  county 
court.  He  seems  to  have  the  same  functions  and  general  character 
with  the  officers  there  named :  I  should  say  that  he  was  yusde^n 
generis  with  them.  But  all  doubt  is  removed  by  sect.  4  of  stat. 
IS  &  14  Yict.  c.  61.  That  statute  does  not  vary  the  case,  as  a  new 
enactment,  but  is  in  pari  materia  with  stat.  9  &  10  Vict.  c.  95 ;  and 
the  two  must  be  considered  together.  Stat.  13  &  14  Yict.  c.  61, 
does  not  create  a  new  officer  ;  but  it  refers  to  those  created  under 
the  former  statute.  Now  in  sect.  4  it  speaks  of  ''  any  assistant 
clerk  of  any  such  Court:  '  whoever  is  that  is  an  officer  of  the  Court. 
His  position  is  quite  distinguishable  from  that  of  an  attorney's 
clerk,  who  assists  the  attorney,  but  is  not  liable  to  our  summary 
jurisdiction.     The  rule  must  be  made  absolute. 

(CoLERiDOE,  J.  had  left  the  Court.) 

WlOHTMAN,  J. : 

I  am  of  the  same  opinion.  Even  with  reference  only  to 
stat.  9  &  10  Yict.  c.  95,  I  am  strongly  disposed  to  think  that 
sect.  29  includes  an  assistant  clerk,  necessary  under  sect.  24  as 
an  officer  of  the  Court ;  and  that  this  does  not  require  us  to  include 
in  the  term  persons  merely  hired  by  the  clerk  to  assist  him  in 
[  *813  ]  performing  *the  duties.  Sect.  27  requires  "  the  clerk  of  such 
Court,  with  such  assistant  clerks  as  aforesaid,"  to  issue  summonses 
and  perform  the  duties  of  the  office.  The  assistant  clerk  is  thus 
authorized  to  act  by  the  statute  itself;  and  he  is  therefore  an 
officer  of  the  Court.  But  at  any  rate  the  words  of  sect.  4  of 
stat.  IS  &  14  Yict.  c.  61,  expressly  show  that  he  is  an  officer  of 
the  Court. 

Crompton,  J. : 

I  am  of  the  same  opinion ;  and  I  also  incline  to  think  that 
sect.  29  of  stat.  9  &  10  Yict.  c.  95,  is  of  sufficiently  general  applica- 
tion to  include  any  persons  employed  for  the  Court.  The  words  of 
sect.  27,  referred  to  [by]  my  brother  Wightman,  show  what  the 
assistant  clerk  is  to  do.  But  sect.  4  of  stat.  13  &  14  Yict.  c.  61,  puts 
the  question  to  rest.  It  is  true  that  the  declaration  is  not  framed 
on  that  statute ;  but  the  argument  does  not  require  this ;  it  is,  that 
the  later  statute,  which  is  incorporated  in  the  earlier  one,  shows 
the  meaning  of  the  earlier  one.     The  Lord  Chancellor  is  to 
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remove  him,  like  any  other  clerk,  "  from  his  office."    If,  therefore,      ackroyd 
there  were  any  doubt  as  to  the  earlier  statute,  when  looked  at  by        gill. 
itself,  it  would  be  removed  by  the  later  one,  which  expressly  treats 
the  assistant  clerk  as  an  officer  of  the  Court. 

RtUe  absolute. 


REG.   V.  8UTTON-LE-BRAILE8.  isse. 

Jan,  16. 
5  M.  &  Bl.  814—819  ;  25  L.  J.  M.  C.  67 ;  2  Jur.  N.  S.  210 ;  4  W.  R.  206 ;  

26  L.  T.  0.  S.  199.)  [  8U  ] 

Under  the  Poor  Law  Amendment  Act,  1834  (4  &  6  Will.  IV.  c.  76),  s.  71, 
a  bastard  child,  whose  mother  has  acquired  a  settlement  different  from  the 
birth  settlement  of  the  child,  and  then  died  whilst  the  child  is  under  sixteen, 
keeps  the  settlement  of  the  mother  till  attaining  the  age  of  sixteen. 

On  appeal  against  an  order  of  two  justices  of  the  county  of 
Warwick  removing  Mary  Ann  Lucas,  a  pauper,  from  the  hamlet 
of  Stowerton  to  the  parish  of  Sutton-le-Brailes,  both  in  the  county 
of  Warwick,  the  Sessions  confirmed  the  order  subject  to  the 
following  case. 

The  pauper  Mary  Ann  Lucas  was  bom  a  bastard,  in  the  month 
of  October,  1849,  in  the  parish  of  Little  Gompton  in  the  county 
of  Warwick.  Her  mother,  Hannah  Lucas,  was  married  in  the 
month  of  December,  1849,  to  William  Betteridge,  whose  place 
of  settlement  then  was,  and  still  continues  to  be,  in  the  parish 
of  Sutton-under-Brailes,  the  appellant  parish.  In  or  about  the 
month  of  January,  1851,  the  said  William  Betteridge,  Hannah 
his  wife  and  the  pauper  Mary  Ann  Lucas,  therein  described  as 
''  Mary  Ann  Lucas,  aged  one  year,  the  bastard  child  of  the  said 
Hannah  Betteridge,"  were  together  removed  from  the  parish  of 
Moreton-in-Marsh,  in  the  county  of  Gloucester,  to  the  appellant 
parish,  under  and  by  virtue  of  an  order  of  removal  against  which 
there  was  no  appeal.  Hannah  Betteridge,  the  mother  of  the 
pauper,  died  in  the  month  of  April,  1851 ;  and,  at  the  time 
of  making  the  order  of  removal  appealed  against,  the  pauper  had 
not  acquired  any  settlement  in  her  own  right,  and  had  become 
chargeable  to  the  respondent  parish.  The  respondents  contended 
*that,  in  this  state  of  facts,  notwithstanding  the  death  of  the  [*8i5] 
mother,  the  pauper,  being  under  sixteen  years  of  age,  was  properly 
removed  to  the  appellant  parish,  being  the  place  of  her  mother's 
settlement,  acquired  by  her  marriage  with  the  said  William 
Betteridge.  The  appellants,  under  their  grounds  of  appeal,  con- 
tended that,  admitting  that  the  place  of  settlement  of  the  pauper 
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Reg.        was  in  the  appellant  parish  during  her  mother's  lifetime,  yet  that 

SuTTON-LE-    settlement  ceased  upon  her  mother's  death,  although  the  pauper 

Brailbs.      jjg^j  jiqj  jjjgjj  attained  the  age  of  sixteen  years,  and  that  her  place 

of  settlement,  after  the  death  of  her  mother,  was  in  the  parish  in 

which  she  was  bom. 

The  question  for  the  opinion  of  the  Court  is :  Whether  under  the 
circumstances  above  stated  the  pauper  was  properly  removed  to 
the  appellant  parish,  or  whether  she  should  have  been  removed 
to  the  place  of  her  birth  ? 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the 
pauper  Mary  Ann  Lucas,  under  the  circumstances  above  mentioned, 
was  properly  removed  to  the  appellant  parish,  then  the  order  of  the 
justices  and  the  order  of  the  Court  of  Quarter  Sessions  confirming 
the  same  are  to  be  confirmed  ;  otherwise  they  are  to  be  quashed. 

Bitileston,  in  support  of  the  order  of  Sessions : 

The  question  is,  what  is  the  interpretation  of  stat.  4  &  5  Will.  IV. 
c.  76,  s.  71.  *  *  The  pauper  here  is  a  bastard,  born  after  the 
Act ;  she  has  neither  attained  sixteen,  nor  acquired  a  settlement  in 
[  *816  I  her  own  *right :  but  it  is  to  be  argued  that  there  is  an  implied 
provision  in  the  Act  to  this  effect,  **  provided  the  mother  so  long 
live."  But  no  such  words  are  in  the  Act ;  nor  is  there  anything 
to  indicate  that  the  Legislature  had  such  an  intention.     ♦     ♦     * 

Pashley  and  Robert  Hall,  contra  : 

The  intention  of  the  Legislature  appears  by  sect.  57.  The 
liability  of  the  husband  of  the  mother  ceases  on  her  death ;  it 
would  be  very  inconvenient  if  the  child  continued  settled  in  a 
parish  where  no  one  was  bound  to  support  it. 

(Lord  Campbell,  Ch.  J. :  That  section  is  rather  against  you.  The 
Legislature  meant  to  terminate  the  husband's  liability  on  the  wife's 
death ;  and  they  said  so.  They  have  not  said  that  the  child's 
settlement  shall  so  terminate.) 

Lord  Campbell,  Ch.  J. : 

[  *%yj  ]  When  we  look  at  the  words  *of  the  Act,  the  case  seems  to  me 

hardly  to  admit  of  argument.  The  enactment  is  absolute  and 
unqualified  ;  the  child  shall  **  have  and  follow  the  settlement  of  the 
mother  of  such  child  until  such  child  shall  attain  the  age  of  sixteen." 
\t  the  intention  of  the  Legislature  was  that  the  child  should  retain 
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the  settlement  after  the  mother's  death,   it  would    have    been        Rbo- 
difficult  for  them  to  use  language  more  clearly  expressing  that    sdtton-le- 
intontion.     It  is  of  great  importance,  when  the  words  of  a  statute      s^^'*"^ 
are  clear,  to  give  effect  to   them  without  speculating  as  to  the 
intention  on  grounds  of  inconvenience.    In  this  ease,  however, 
I  do  not  see  that  there  is  likely  to  be  any  inconvenience  from 
giving  the  Act  its  natural  construction;  but,  if  there  were,  the 
enactment  is  explicit.    I  dare  say  the  draftsman,  when  preparing 
the  Act,  did  not  contemplate  the  case  of  the  mother*s  death ;  but, 
whether  he  did  or  not,  the  Legislature  have  enacted  that  in  all 
cases  the  child  shall  have   the  mother's  settlement  till  sixteen, 
unless  either  the  child  or  mother  acquire  a  new  settlement.     The 
mother  is   dead;  but  her  settlement  did  not  die  with  her.     I 
perfectly  agree  with  what  my  brother  Colbridob  is  reported  to  have 
said  in  Overseers  of  Bodenham  v.  Overseers  of  St  Andrews  (\). 

Coleridge,  J. : 

I  adhere  to  what  I  am  reported,  in  Overseers  of  Bodenham  v. 
Overseers  of  St.  And7'ews(\),  to  have  said  as  to  the  importance  of 
giving  the  words  of  the  statute  their  natural  grammatical  sense. 
In  the  present  case  there  can  be  no  doubt  what  is  the  natural 
meaning  of  the  words  used;  they  are  most  clear  and  explicit. 
That  being  so,  I  decline  to  enter  into  any  *inquiry  as  fco  the  [  *818  ] 
supposed  object  of  those  who  drew  the  Act.  I  have  no  means 
of  ascertaining  it,  and  no  power  of  giving  effect  to  it  if  I  knew  it. 
But  I  must  observe  that,  if  I  were  to  speculate  as  to  inconvenience, 
I  should  think  that  in  many  cases,  and  this  looks  very  much  as 
if  it  was  one,  it  would  be  cruelly  hard  to  take  a  child  away  from  the 
family  where  it  has  been  brought  up,  and  remove  it  to  a  parish 
where  it  may  not  have  a  single  friend.  It  often  happens  that 
a  mother  bears  a  bastard  child  in  a  parish  not  her  own,  and  after- 
wards marries  the  father  of  that  child.  In  the  present  case,  as  the 
marriage  took  place  so  soon  after  the  birth,  it  is  likely  enough  that 
the  mother's  husband  was  the  child's  father ;  and  it  might  well 
have  been  that  the  Legislature,  if  they  had  such  cases  in  con- 
templation, would  have  purposely  enacted  as  they  have  done.  But 
I  believe  in  fact  the  great  object  of  the  enactment  was  to  remove 
the  temptation  to  the  frauds  and  cruelties  which  used  to  be 
perpetrated  with  a  view  to  make  pregnant  women  lie  in  in  a 
strange  parish. 

(1)  93  R.  R.  239  (1  El.  &  Bl.  465). 


762  1856.    Q.  B.    5  EL.  &  BL.  818—819.  [b.r. 

Rbo.         Wiohtman,  J. : 

r. 

suTTON-LE-  The  words  are  clear  and  conclusive.  K  it  were  legitimate  to 
consider  tfae  inconvenience  as  a  rule  for  construction,  it  seems 
to  me  that  more  inconvenience  would  probably  result  from  the 
construction  contended  for  by  the  appellants  than  from  the  natural 
construction. 

Grompton,  J. : 

In  Overseers  of  Bodenham  v.  Overseers  of  St.  Andrews  {\)  I  am 

reported  to  have  expressed  some  doubt  as  to  the  construction  of 

this  enactment ;  and  I  had  some  doubt  as  to  the  question  in  that 

[  *819  ]      case  as  *to  what  settlement  the  child  was  to  have  after  attaining 

sixteen.    But  on  the  present  question  I  have  no  doubt  whatever 

that   the  words  are  express  and  clear.     The  appellants  ask  us 

to  interpolate  the  words  "whilst  the  mother  lives,"  which  are 

not  there. 

Order  confirmed. 


,  i«f«-  BEOWN  V.  ACKROYD  (2). 

Jan.  16, 17.  ^  ^ 

(5  El.  &  BL  819—830  ;  S.  C.  25  L,  J.  Q.  B.  193 ;  2  Jur.  N.  S.  283  ;  4  W.  R.  229 ; 

r  819  ]  26  L.  T.  O.  S.  215.) 

If  a  wife,  from  reasonable  apprehension  of  personal  violence,  leave  her 
husband's  house,  and  it  becomes  necessary,  for  her  protection,  that  she 
should  obtain  a  divorce  a  mensd  et  toroj  the  law  gives  her  authority  to  pledge 
her  husband's  credit  for  the  expenses  of  the  proceeding ;  and  the  question 
as  to  the  husband's  liability  is,  whether,  at  the  commencement  of  the  pro- 
ceeding, there  was  such  reasonable  ground  in  fact  for  anticipating  ill 
treatment  that  the  divorce  was  neoessary  for  the  protection  of  the  wife. 

Such  reasonable  ground  is  not  furnished  by  a  momentary  ebullition  of 
temper  on  the  part  of  the  husband,  nor  by  a  threat  of  violence  from  which 
no  serious  intention  to  commit  violence  can  be  inferred. 

Count  for  work  and  labour,  materials  found,  money  lent,  money 
paid,  and  on  accounts  stated.  Plea:  Never  indebted.  Issue 
thereon. 

On  the  trial,  before  Piatt,  B.,  at  the  last  Yorkshire  Summer 
Assizes,  it  appeared  that  the  plaintiffs  were  solicitors  and  proctors, 
and  that  the  action  was  brought  to  recover  the  balance  of  their 
bill  of  costs  incurred  on  the  retainer  of  the  defendant's  wife,  in 
conducting  for  her    a    suit    in    the  Consistory   Court  at  York, 

(1)  93  R  R.  239  (1  El.  &  Bl.  465).  L.  T.  250;  Ottaway  v.  Hamiitan  (1878) 

(2)  ated,  WH8(m  v.  Ftml  (1868)  3  C.  P.  D.  393,  397,  47  L.  J.  C.  P. 
L.  R.  3  Ex.  63,  68,  37  L.  J.  Ex.  60,  17      725,  38  L.  T.  925. 

L.  T.  605;  lieak  v.  Arahin  (1877)  36 
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commenced  in  April,  1854,  for  a  divorce  a  mensd  et  toro,  on  the  Bbowk 
ground  of  alleged  cruelty.  It  was  proved  to  be  the  practice  in  the  aokroyd. 
Ecclesiastical  Courts,  during  the  pendency  of  a  divorce  suit,  to  have 
the  wife's  proctor's  bill  of  costs  taxed  every  Term,  and  paid  by  the 
husband  under  a  monition,  so  that  the  wife's  proctor  in  general 
gets  paid  ♦by  the  husband,  whatever  be  the  event  of  the  suit.  This  [  *S20  1 
course  had  been  pursued  in  the  present  case ;  and  the  costs  were 
paid  in  this  manner  up  to  November,  1854.  In  February,  1855,  the 
defendant's  wife  died,  and  the  suit  abated.  The  action  was  to 
recover  the  amount  of  the  plaintiff's  bill  from  the  beginning  of 
November  to  the  time  of  the  wife's  death.  A  decree  for  alimony 
pendente  lite  had  been  made,  and  the  alimony  paid;  but  at  the 
time  of  the  wife's  death  a  rateable  part  of  the  alimony  had  accrued. 
The  suit  having  abated  by  her  death,  no  monition  could  be  pro- 
cured in  the  Ecclesiastical  Court.  The  plaintiffs  never  had  any 
personal  communication  with  the  defendant.  They  grounded  their 
claim  on  the  implied  authority  of  a  wife  to  pledge  her  husband's 
credit  for  necessaries.  To  show  that  the  suit  was  necessary  for  the 
wife's  protection,  the  following  evidence  was  given.  In  1852,  the 
defendant  called  in  his  servants,  in  the  presence  of  his  wife, 
and  asked  them  whether  they  in  any  way  knew  him  to  behave 
unkindly  to  her.  One  of  them,  a  female,  answered  that  she  had 
thought  so ;  that  the  defendant  pushed  his  wife  out  of  the  room,  and 
said  he  would  be  a  happy  man  if  he  could  get  rid  of  her.  It  also 
appeared  that  afterwards  Mrs.  Ackroyd,  in  the  presence  of  a 
witness,  desired  that  an  agreement  of  mutual  separation  should  be 
drawn  up ;  and  that,  on  that  occasion,  the  defendant  said  :  '*  I  will 
not  live  with  you ;  and,  if  I  do,  I  will  put  you  into  an  asylum." 
This  witness,  who  was  a  surgeon,  said  that  in  his  opinion  there 
was  nothing  in  the  state  of  her  mind  to  justify  putting  her  into  an 
asylum.  On  cross  examination,  he  added:  ''He  might  say  she 
must  control  her  temper:  I  have  heard  her  propose  to  him  to 
separate  more  than  once." 

The  counsel  for  the  defendant  objected  that,  on  this  evidence,  it  [  ^^i  ] 
did  not  appear  that  the  wife  had  either  express  or  implied  authority 
to  pledge  the  defendant's  credit  for  the  expenses  of  the  proceeding. 
The  learned  Judge  held  that,  if  reasonable  ground  for  the  suit 
appeared,  the  wife  had  authority  to  bind  her  husband :  but,  being 
of  opinion  that  the  facts  proved  did  not  show  such  reasonable 
ground,  he  nonsuited  the  plaintiffs,  giving  them  leave  to  move  to 
enter  a  verdict. 
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Bbowk  Knowles,  in  last  Michaelmas  Term,  obtained  a  rule  nitt  for 

T. 

AcKROYD.  entering  a  verdict  for  the  plaintiffg,  or  for  a  new  trial,  "  on  the  groand 
of  misdirection  on  the  part  of  the  learned  Judge,  in  ruling  that  there 
wae  no  proof  of  reasonable  ground  for  instituting  the  suit  in  the 
Ecclesiastical  Court,  and  that  defendant  was  not  liable  to  pay  the 
costs  sought  to  be  recovered." 

H.  Hill  and  W.  H.  WUles  showed  cause  (1) : 
[  ♦822  ]  ♦     ♦     Under  no  circumstances  *can  a  wife  have  implied  authority 

to  pledge  her  husband's  credit  to  the  proctor  carrying  on  a  suit  for 
a  divorce  a  inensd  et  to^'o;  for  under  no  circumstances  can  it  be 
necessary  that  she  should  do  so.  *  *  The  husband  is  liable  only 
for  such  things  as  are  necessary  for  the  sustenance  or  protection  of 
the  wife ;  a  deed  of  separation  is  not  a  necessary  :  Tjoddy.  Lynn  (2). 
Neither  is  a  suit  for  a  divorce. 

(Lord  Campbell,  Ch.  J. :  If  the  husband  insists  on  having  the 
custody  of  his  wife,  and  there  has  been  real  cruelty,  a  divorce  may 
be  necessary  for  her  protection.) 

Even   then   it  is  not  necessary.     In  a  recent  case  Erle,  J.,  at 
[  *823  ]       chambers,  set  free  on  habeas  ^corpus  a  wife  forcibly  taken  by  her 
husband  from  her  family. 

(Lord  Campbell,  Ch.  J. :  The  divorce  will  for  life  protect  her  from 
the  necessity  of  such  an  application.  It  is  very  like  articles  of  the 
peace,  which  are  for  her  protection,  though  not  required  to  give  her 
the  right  to  protection.) 

But  at  all  events  it  is  necessary  to  show  real  cruelty  in  fact,  such 
as  to  make  a  divorce  reasonably  necessary  for  her  protection.  No 
such  cruelty  is  shown  here.  Even  if  the  proctors  had  reasonable 
ground  for  believing  there  was  cruelty,  they  cannot  recover  unless 
there  was  cruelty  in  fact  suflBcient  to  warrant  a  divorce.     *     *     ♦ 

Knowles  and  Joseph  Addison,  in  support  of  the  rule: 

*     *     The  cruelty  which  reasonably  induces  a  wife  to  quit  her 

[  *824  ]       husband's  house  has  the  same  effect,  with  regard  to  his  *liability, 

as  his  actually  turning  her  out  of  doors  would  have:    Hodges  v. 

Hodges  (3).     The  question  then  is,  whether,  under  such  circum- 

(1)  January     16th.      lief  ore    Lord  before  Lord  Campbell,  Ch.  J.,  Cole- 
Campbell,    Ch.    J.,    Wightman    and  ridge,  Wightman  and  Crompton,  JJ. 
Crompton,  JJ.    The  argument  in  sup-  (2)  2  M.  &  W.  265. 
port  of  the  rule  was  heai-d  on  this  day,  (3)  4  R.  R.  889  (I  Esp.  441). 
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stances  as  the  present,  a  divorce  a  mensd  et  toro  is  necessary.     *     *       Brown 
Nor  is  it  necessary  to  the  validity  of  the  claim  that  the  proceeding     ackeoyd. 
should  be  successful :  the  credit  does  not  commence  with  the  event, 
but  with  the  institution  of  the   proceeding;    and  therefore  the 
liability  does  not  depend  on  the  event:  Keegan  v.  Smith  (i).     ♦     * 
Now  it  appears  that,  when  it  was  discussed  whether  the  defendant       [  825  ] 
should  receive  back  his  wife,  he  declared  that,  if  he  did,  he  would 
confine  her  in  a  lunatic  asylum;  and  this  appears  to  have  been 
deliberately  said.     That  is  by  far  a  more  formidable  threat  than  the 
threat  of  personal  violence.     *     *     ♦ 

(WiOHTMAN,  J. :  Is  such  a  vague  threat  sufficient  to  support  your 
argument  ?  The  defendant  could  not,  prapiio  vunyre,  send  the  wife 
to  a  lunatic  asylum.) 

He  could  not  legally  put  her  to  death,  propiio  vigore. 

(WiOHTMAN,  J.:  The  keeper  of  the  lunatic  asylum  would  not 
receive  her  till  the  requisites  of  the  law  were  fulfilled :  a  man  may 
commit  murder  without  the  instrumentality  of  others.)    «     *     « 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  this  rule  should  be  discharged.  But  I  do 
not  agree  to  either  the  first  or  second  of  Mr.  HilVs  propositions. 
He  contended  that  the  wife  could  not  have  authority  to  pledge 
her  husband's  credit  by  employing  a  proctor  for  the  purpose  of 
obtaining  a  divorce  a  menad  et  toro  jyropter  scevitiam,  although  she 
was  absolutely  entitled  to  such  a  divorce.  I  think  that  such  a 
divorce  would  be  fit  and  necessary  for  the  protection  of  the  wife, 
and  that  she  would  therefore  *be  entitled  to  employ  a  proctor  and  [  •826  ] 
render  her  husband  liable  for  the  expense.  It  has  been  held  that 
the  husband  is  not  liable  for  the  expenses  of  an  indictment  insti- 
tuted against  himself  by  the  wife,  and  quite  rightly ;  for  that  is  a 
proceeding  instituted,  not  for  the  protection  of  the  wife,  but  for  the 
punishment  of  the  husband.  That  distinction  was  properly  taken 
in  GrivdeU  v.  Qod7nond(2).  Where  there  has  been  cruelty,  a 
divorce  a  mensd  et  toi'o  may  be  necessary  for  the  protection  of  the 
wife ;  and,  as  she  has  no  means  of  her  own,  she  will  lose  this  pro- 
tection unless  she  can  pledge  her  husband's  credit.  So,  if  the 
husband  threatens  to  commit  violence,  she  may  exhibit  articles  of 
the  peace  against  him,  and  he  will  be  liable  for  the  expenses.    In 

(1)  29  K.  B.  273  (5  B.  &  C.  375).  (2)  44  B.  E.  573  (5  Ad.  &  El.  755). 
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Bbown       Shepherd  v.   Mackoul{i\  where  the  hosband   was  sued  for  the 
AcKBOTD.     expenses  of  exhibiting  articles,  Lord  Ellbnborouoh  said:  ''She 
had  a  right  to  appeal  to  the  law  for  protection,  and  she  mast  have 
the  means  of  appealing  effectually.     She  might,  therefore,  charge 
her  husband  for  the  necessary  expense  of  this  proceeding,  as  much  as 
for  necessary  food  or  raiment."     Therefore,  where  there  exist  such 
facts  as  justify  a  divorce  a  niensd  et  toro^  the  wife  may  seek  the 
divorce  and  must  have  the  means.     Neither  do  I  agree  in  Mr.  HiWs 
second  proposition,  that  it  is  necessary,  in  such  an  action  as  this, 
for  the  proctor  to  show  that  there  was  full  evidence  of  facts 
necessarily  entitling  the  wife  to  the  divorce  a  mensd  et  toro.    For 
there  may  well  be  cases  of  nicety,  in  which  it  is  not  clear  whether 
the  evidence  absolutely  amounts  to  proof  of  the  right  to  the  divorce 
propter  savitiam :  and  it  would  be  too  much  to  say  that  there  ought 
[  ♦827  J       to  be  *conclusive  evidence  of  this  in  order  to  entitle  the  proctor  to 
recover :  it  is  enough  if  there  is  reasonable  cause  for  the  proceeding. 
Suppose  the  Ecclesiastical  Court  to  decree  that  the  wife  was  not 
entitled  to  the  divorce,  but  this  decree  to  be  reversed  on  appeal : 
could  it  be  said  that  the  right  of  the  proctor  to  recover  arose  only 
when  this  reversal  took  place?    The  rule,  therefore,  is  that  the 
proctor  must  show  that  there  was  reasonable  cause  for  instituting 
the  proceeding ;  if  more  were  required,  it  would  be  merely  illusory 
to  say  that  the  wife  had  the  power  to  pledge  the  husband's  credit. 
This  seems  to  have  been  the  view  taken  at  the  trial  by  my  brother 
Platt.    He  examined  whether  there  was  reasonable  ground  for  the 
proceeding,  and,  holding  that  there  was  not,  directed  a  nonsuit. 
And  this  rule  is  obtained  in  order  that  we  may  say  whether  there 
was  such  reasonable  ground.    I  am  of  opinion  that  there  was  not. 
We  have  been  told  of  the  hardship  which  is  imposed  on  the  plaintiff 
in  consequence  of  the  death  of  the  wife,  whose  evidence  he  is  there- 
fore without.    It  may  be  a  hardship:  we,  however,  can  inquire  only 
whether  what  was  proved  at  the  trial  showed  a  reasonable  ground 
for  instituting  the  proceedings.    The  evidence,  as  reported  by  my 
brother  Platt,  is  that,  the  domestics,  who  had  the  best  means  of 
knowing  whether  there  had  been  cruelty,  being  asked  whether  they 
knew  the  defendant  to  behave  unkindly  to  his  wife,  one  of  them 
stated  that  the  defendant  pushed  her  out  of  the  room  and  declared 
that  he   should  be   a  happy  man  if  he  could  get  rid  of  her. 
Mr.  Knowles  does  not  rely  upon  this:  such  a  momentary  ebullition 
of  spleen  could  not  furnish  ground  for  divorce  a  mensd  et  toro,  for 
(1)  14  B.  B.  752  (3  Camp.  326). 
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their  living  apart  during  their  natural  lives.    But  then  it  appears       Bbown 
that,  on  another  occasion,  when  the  ^question  of  separation  was     aokboyo. 
under  discussion,  he  said  to  her :  "  I  will  not  live  with  you ;  and,  if  I       [  *828  ] 
do,  I  will  put  you  into  an  asylum:"  the  witness  who  proves  this 
added  that  the  defendant  might  have  said  that  his  wife  must  con- 
trol her  temper ;  and  this  witness  had  heard  her  propose  to  the 
defendant  to  separate,  more  than  once.    I  think  this  does  not  show 
even  reasonable  cause  for  instituting  the  proceeding ;  and  that  the 
plaintiff  is  not  shown  to  have  had  before  him  evidence  authorizing 
him  to  do  so.    Nothing  is  shown  beyond  a  temporary  difference, 
not  furnishing  ground  for  a  separation  for  life. 

(GoLBRiDOE,  J.,  not  having  heard  the  whole  of  the  argument, 
delivered  no  opinion.) 

WlOHTMAN,  J. : 

We  are  called  upon  to  exercise  in  some  respects  the  functions  of 
a  jury,  and  are  to  say  whether,  at  the  trial,  evidence  was  given  that 
there  was  reasonable  ground  for  instituting  the  proceeding.  I 
agree  that  Mr.  HiWs  first  proposition  is  not  tenable,  and  that  a 
divorce  may  be  necessary  for  the  protection  of  the  wife,  not  merely 
to  place  her  in  a  better  situation,  but  to  protect  her  from  the 
exercise  of  marital  rights  by  the  husband.  The  question  is,  there- 
fore, whether  there  was  cruelty  showing  such  necessity.  The 
learned  counsel  in  support  of  the  rule  rely  upon  the  defendant 
having  said  that  he  could  not  live  with  his  wife,  and  that,  if  he  did, 
he  would  put  her  into  an  asylum.  That  cannot  be  looked  upon  as 
a  serious  intimation :  he  could  not,  by  his  own  act,  put  her  into  a 
lunatic  asylum :  the  law  has  protected  individuals  by  requiring  a 
formal  certificate  from  a  medical  man.  It  might  be  another  matter, 
if  we  *found  that  the  defendant  had  actually  taken  steps  with  a  [  *829  ] 
view  to  deceive  the  person  who  would  have  to  receive  her  into  the 
asylum;  but,  as  the  evidence  stands,  we  can  hardly  infer  any  serious 
threat  requiring  protection. 

Gbompton,  J. : 

The  wife  having  no  general  absolute  power  to  pledge  the  credit  of 
the  husband,  does  the  law  in  this  case  give  her  the  implied  power  ? 
I  do  not  agree  to  Mr.  Hill's  first  proposition.  Where  there  is  reason- 
able apprehension  of  violence,  a  divorce  may  be  the  most  effectual 
protection ;  and  it  may  be  a  necessary  within  the  rule  which  authorizes 
a  wife,  who  has  left  her  husband  from  reasonable  apprehension  of 
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Bbown  cruelty,  to  pledge  his  credit  for  what  is  necessary  to  her.  That 
AcKBOYD.  rule  must  allow  the  wife  to  have  credit  for  what  is  necessary  to  her 
ojbtaining  protection  from  personal  violence ;  and  for  this  purpose 
an  application  for  a  divorce  may  be  necessary.  But  it  does  not 
follow  that,  within  the  meaning  of  this  rule,  a  divorce  is  the  only 
means  of  protection :  there  are  other  modes ;  and  the  marriage  tie 
is  not  to  be  lightly  severed.  The  plaintiff  is  bound  to  show  that 
there  was  a  reasonable  danger  of  violence.  I  do  not  say  that  that 
is  the  only  case  in  which  a  divorce  may  be  necessary :  there  may 
be  others,  as,  for  instance,  the  introduction  by  the  husband  of 
improper  company  into  the  house.  But,  as  the  case  is  here  put, 
the  plaintiff  was  bound  to  show  a  probability  of  such  personal 
violence  as  rendered  necessary  the  protection  of  a  divorce :  he  is  in 
a  position  corresponding  to  that  of  a  tradesman  suing  the  husband 
for  goods  furnished  to  the  wife.  Here  we  have  only  the  fact  of  the 
defendant  having  pushed  his  wife  out  of  the  room,  of  her  having 
[  *880  ]  wished  for  a  separation,  and  of  his  having  *said  that  if  he  had  to 
live  with  her  he  must  put  her  into  an  asylum.  The  language  last 
mentioned  cannot  be  understood  as  seriously  importing  an  intention 
of  committing  personal  violence. 

Rule  discliarged. 


1866.  HOPE  V.  HAYLEY(l), 

JaiULl.        ^.  ^j  ^  ^j  830-849 ;  S.  C.  25  L.  J.  Q.  B.  155  ;  2  Jur.  N.  S.  486  ;  4  W.  R.  238  ; 
[  830  ]  26  L.  T.  O.  S.  199.) 

R.  obtained  a  loan  from  W.  on  the  guarantie  of  defendant,  and,  in 
consideration  thereof,  for  the  indemnity  of  defendant,  executed  to  him  a 
deed.  The  deed  recited  as  above,  and  witnessed  that  R.,  in  consideration 
of  the  premises,  did  thereby  *'  bargain,  sell,  assign,  transfer  and  set  over 
uuto  "  defendant,  his  executors,  &c.,  a  messuage  and  premises  held  by  R. 
for  a  term  of  years,  certain  trade  premises  of  R.  held  also  for  a  term  of 
years,  and  the  trade  fixtures  not  removable  by  the  tenant,  and  a  farm  and 
land  of  R. ;  hahe^idum  to  defendant,  his  executors,  &c.,  ''upon  the  trusts, 
and  for  the  intents  and  purposes,  hereinafter  declared  and  contained  con- 
cerning the  same*':  also  that,  for  the  considerations  aforesaid,  R.  did 
thereby  *'  bargain,  sell,  assign,  transfer  and  set  over  unto  "  defendant,  his 
executors,  &c.,  two  policies  of  life  and  fire  assurance  respectively,  to  hold 
to  defendant,  his  executors,  &a,  *' upon  the  trusts*'  &c.  (as  before):  also 
that,  for  the  considerations  aforesaid,  R.  did  thereby  '*  bargain,  sell  and 
assign  unto"  defendant,  his  executors,  &c.,  the  steam  engine,  dye- vats, 
and  all  other  fixtures  in  the  trade  premises,  and  all  the  dyeing  apparatus, 
and  utensils,  machines,  tools,  effects  and  things  in  the  said  trade  premises, 

;i)  Cited,  ifrcA/v.  Great  Central  Gob      DdohhtUFlipo  [1892]  2  Ch.  352,  359, 
Co,  (1870)   L.  R.  5   Ex.  289,  294,  39      61  L.  J.  Ch.  518,  66  L.  T.  320. 
L.  J.  Ex.  197,  23  L.  T.  72 ;  Morris  v. 
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and  all  horses,  cattle,  carts,  farming  utensils  and  stock  at  the  said  trade         Hope 
premises  and  the  said  farm  or  lands,  and  all  tillages,  growing  crops  &c.  in  v, 

the  farm  or  lands,  and  all  dye- wares  and  consumable  stores  in  the  trade       Haylet. 
premises,  and  all  stacks  of  hay,  straw,  and  other  consumable  stores  in  the 
trade  premises  and  the  farm,  and  all  the  household  furniture  and  effects  in 
UJb  dwelling-house,  **  and  all  the  estate,  right,  title,  interest,  use,  trust, 
property,  claim  and  demand  whatsoever,  both  at  law  and  equity,"  of  R.  to 
the  same,  to  hold  the  fixtures,  chattels,  machinery,  &c.,  **  hereby  assigned,'* 
to  defendant,  his  executors,  &c.,  *'  upon  the  trusts  and  for  the  ends,  intents 
and  purposes  hereinafter  declared  and  contained  concerning  the  same.    And 
it  is  hereby  declared''  that  defendant  should  *' stand  possessed  of"  the 
several  matters  assigned,  **  upon  the  trusts,  and  to  and  for  the  ends,  intents 
and  purposes  hereinafter  declared  and  contained  of  and  concerning  the 
same,  that  is  to  say:  Upon  trust,"  if  B.  should  communicate  to  defendant 
the  state  of  B.'s  affairs,  and  the  same  should  be  satisfactory  to  defendant, 
and  R.  should,  if  required,  keep  exposed  a  notice  of  the  assignment,  should 
pay  the  rents  and  the  premiums  and  duty  on  the  policies,  and  keep  the 
buildings  in  repair,  then  to  permit  R  to  have  possession,  for  carrying  on 
the  trade,  till  W.  should  require  payment,  or  defendant  should  apply  to  be 
relieved  from  the  guarantie,  and,  in  either  of  the  last-mentioned  two  events, 
upon  trust,  if  B.  should  pay  W.  and  cause  the  guarantie  to  be  given  up,  to 
reassign  to  B.  ;  but,  if  B.  should  not  communicate  &c.,  or  the  state  of 
affairs  should  not  be  satisfactory  to  defendant,  or  if  B,  should  not,  when 
required,  keep  exposed  &c.,  or  not  pay  the  rents,  premiums  and  duty,  or 
not  keep  in  repair,  or,  in  case  W.  should  require  payment,  or  defendant 
require  to  be  relieved,  should  fail  to  pay  W.  and  to  procure  the  guarantie 
to  be  given  up,  then  defendant,  his  executors,  &c.,  *'  shall  stand  and  be 
possessed  of  the  said  tenements  and  premises,  upon  trust  to  enter  upon  and 
take  actual  possession  of  all  and  singular  the  said  tenements  and  premises* 
including  all  substituted  consumable  stoi*es,  pursuant  to  the  declaration 
hereinafter  contained,  when  and  as  he  or  they  shall  think  fit,  and,  whether 
in  or  out  of  possession,  to  make  sale  and  absolutely  dispose  of  the  said 
tenements  and  premises  or  so  much  "  as  defendant  c^ould  think  proper : 
and  it  was  declared  that  defendant,  his  executors,  &c,  should  stand  possessed 
of  the  moneys  to  arise  from  the  sale  and  policies,  on  trust :  first,  to  discharge 
the  costs  of  executing  the  trusts ;  next,  to  pay  W.,  and  pay  to  defendant 
what  he  should  have  paid  to  W.;  lastly,  to  pay  the  surplus  to  B.  and 
reassign.    And  it  was  declared  *'that,  when  and  as  any  of  the  dye- wares, 
farm  produce,  cattle,  chattels  and  effects  hereby  assigned  '*  *'  shall  be  used 
up,  or  consumed,  dead,  sold  or  worn  out,  and  other  dye- wares,"  &c.,  **  shall, 
in  the  ordinary  course  of  carrying  on  the  said  business,  be  purchased, 
grown,  or  otherwise  substituted  for  them,  or  any  of  them,  the  dye-wares," 
&c.,   "so  purchased,  grown  or  otherwise  substituted,  shall  belong  to*' 
defendant,  his  executors,  &c.,  *'  upon  the  trusts  and  for  the  purposes  herein- 
before declared  and  contained,  and  shall  be  considered  to  be  included  in  the 
assignment  hereby  made,  in  like  manner  and  as  fully  as  if  the  same  were 
now  the  property  of  B.,  **and  were  included  therein,"  **  so  that  the 
security  intended  to  be  hereby  made  may,  at  all  times  during  the  continuance 
thereof,  be  of  an  adequate  value  for  that  purpose." 

After  this  deed  was  executed,  B.  remained  in  possession,  carried  on  the 
business,  and,  in  the  ordinary  course  thereof,  used  up  and  consumed  certain 
of  the  consumable  effects,  and  substituted  others.  Defendant  required  to 
be  relieved  from  the  guarantie;  and,  R  having  taken  no  step  for  that 
purpose,  defendant  entered,  and  took  possession  of  the  property,  including 
the  substituted  stores.    It  appeared  that  B.  was  aware  of  this,  and  made 
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Hops  no  objection.    Defendant  paid  W.     Afterwards  B.  committed  an  act  of 

V.  bankruptcy  and  was  made  bankrupt : 

Haylet.  Held,  that  defendant  was  entitled,  as  against  the  assignees  under  the 

bankruptcy,  to  retain,  to  the  extent  of  the  payment  made  by  him  to  W., 

not  only  the  property  mentioned  in  the  deed  of  which  R.  was  poeseesed  at 

the  time  of  the  execution  of  the  deed,  but  also  the  substituted  effects. 

The  first  count  was  for  converting,  and  depriving  plaintiffs,  as 
[  *83i  ]  assignees,  of  the  use  and  possession  of,  *tbe  goods,  cattle  and 
growing  crops  of  the  plaintiffs,  as  assignees  as  aforesaid,  that  is  to 
Bay,  dye-wares,  household  furniture,  stock  in  trade  of  a  woollen, 
worsted  and  cotton  dyer,  steam  engine,  steam  boilers,  gas  works, 
dye-pans,  vats,  cisterns,  pipes,  fixtures,  machinery  and  dyeing 
utensils,  horses,  cows  and  pigs,  growing  crops  of  wheat,  turnips  and 
potatoes,  carts,  carriages,  stacks  of  hay  and  clover,  straw,  manure, 
agricultural  implements  and  utensils.  There  were  other  counts, 
which  it  is  not  necessary  for  the  purposes  of  this  report  to  state. 

Pleas  to  the  first  count  (except  as  to  certain  items) :  1.  Not  guilty. 
2.  That  the  goods,  cattle  and  growing  crops  in  the  first  count 
mentioned  were  not  the  property  of  the  plaintiffs  as  assignees  of 
S.  Eoutledge.  Issues  thereon.  There  were  other  pleas,  not  now 
material,  all  leading  to  issues  of  fact. 
[  832  ]  On  the  trial,  before  Piatt  B.,  at  the  last  Yorkshire  Assizes,  it 

appeared  that  Boutledge,  before  his  bankruptcy,  applied  to  the  West 
Biding  Union  Banking  Company,  to  whom  he  was  indebted  in  a  large 
sum,  to  make  him  further  advances.  The  Company  declined  to  do 
this,  unless  they  were  guaranteed.  Boutledge  was  then  a  dyer,  and 
had  also  made  large  shipments  to  Australia.  The  defendants  agreed 
to  guarantee  the  Company  in  respect  of  past  and  future  advances  to 
Boutledge  to  the  extent  of  5,0002.,  Boutledge  executing  to  them, 
the  defendants,  the  security  after  mentioned.  The  guarantie  was 
accordingly  given  by  the  defendants ;  and  the  Banking  Company 
increased  their  advances  to  Boutledge  to  5,000Z. :  and  afterwards, 
on  17th  June,  1858,  Boutledge  executed  a  deed,  of  which  the  parts 
now  material  were  as  follows. 

It  was  made  between  Boutledge  of  the  first  part,  the  defendant 
Hayley  of  the  second  part,  and  Hayley  and  the  other  three  defen- 
dants of  the  third  part.  It  recited  that  Boutledge  had  applied 
to  the  Company  to  make  advances  to  him  to  the  amount  of  5,000/., 
which  they  had  agreed  to  do  on  having  the  guarantie  of  the 
defendants  for  the  repayment :  and  that  defendants  had  '*  agreed  to 
make  and  give  their  guarantie  to  the  said  Banking  Company  for  the 
said  sum  of  5,000/.  on  having  such  counter  security  as  or  by  way 
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of  indemnity  against  their  liability  to  the  said  Banking  Company,  Hope 
by  an  assignment  of  the  leasehold  and  tenant  right  premises,  haylet. 
fixtures,  trade  effects  and  utensils,  household  furniture,  life  policy, 
fire  policy,  farm  and  farming  stock,  and  other  effects  and  things  of 
the  said  S.  Boutledge,  made  to  the  said  T.  Hayley,  as  trustee  for 
himself  and  the  said  T.  P.  Grosland,  J.  Webb  and  J.  Beaumont,  as 
is  hereinafter  *contained."  The  indenture  then  witnessed  that,  in  [  *833  ] 
pursuance  of  the  agreement,  and  in  consideration  of  the  premises 
and  of  10s.  paid  to  Boutledge  by  Hayley,  Boutledge,  at  the  request 
and  by  the  direction  of  Grosland,  Webb  and  Beaumont,  testified  by 
their  executing,  '*  doth  hereby  bargain,  sell,  assign,  transfer  and  set 
over  unto  the  said  T.  Hayley,  his  executors,  administrators  and 
assigns :  "  Firstly,  a  certain  messuage ;  secondly,  certain  grounds, 
with  certain  buildings  thereon,  together  with  all  ways  &c.,  *'  and  all 
the  estate,  right,  title,  interest,  term  and  terms  of  years,  now 
to  come  and  unexpired,  right  and  benefit  of  renewal,  property, 
possession,  claim  and  demand  whatsoever,  both  at  law  and  in 
equity,  of  him  the  said  S.  Boutledge  of,  in  and  to  the  same : " 
habendum  to  Hayley,  his  executors,  sidministrators  and  assigns,  for 
the  residue  of  two  terms  of  sixty  years  each,  and  for  any  renewed 
term  to  be  granted  thereof ;  subject  to  the  payment  of  the  rents, 
and  performance  of  covenants  &c.,  on  the  part  of  the  lessees. 
''  But,  nevertheless,  upon  the  trusts  and  for  the  intents  and  purposes 
hereinafter  declared  and  contained  respecting  the  same."  That,  in 
further  pursuance  of  the  agreement,  and  for  the  considerations 
aforesaid,  Boutledge,  at  the  like  request  and  direction, ''  doth  hereby 
bargain,  sell,  assign,  transfer  and  set  over,  unto  the  said  T.  Hayley, 
his  executors,  administrators  and  assigns,  all  the  tenant  right,  estate 
and  interest  of  the  said  S.  Boutledge  of  and  in  the  dye-houses, 
dry-houses,  warehouses,  store-rooms,  workshops,  engine-house, 
boiler-house,  cottages,  stables  and  other  buildings,  yards,  con- 
veniences and  trade  premises,  of  him,  the  said  S.  Boutledge,  situate 
and  being  near  to  the  leasehold  premises  above  described ;  "  also  of 
the  dwelling-house,  &c.,  near  to  the  trade  premises,  and  all  *other  [  'ssi  ] 
the  land,  buildings,  &c.,  of  S.  Boutledge,  at  or  near  Seed  Hill,  held 
by  him  as  tenant  to  Sir  J.  W.  Bamsden ;  "  also  of  and  in  all  such 
part  or  parts  (if  any)  of  the  trade  fixtures  in  and  about  the  said 
trade  premises  as  are  not  removable  by  the  tenant  of  the  same 
tenements  and  premises ;  also  of  and  in  all  that  and  those  the  farm 
or  farms,  and  closes  of  land,  situate  respectively  *'  at  &c.,  and  also 
of  and  in  the  appurtenances  <Sto.,  **  and  all  the  estate,  right,  title, 
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Hope  interest,  use,  trust,  property,  claim  and  demand  whatsoever,  both 
Haylet.  ^^  ^^^  ^^^  ^^  equity,  of  him,  the  said  S.  Boutledge,  of,  in  and 
to  the  same  and  every  part  thereof : "  habendum  to  Hayley,  his 
executors,  administrators  and  assigns,  for  all  such  term,  estate  and 
interest  as  Boutledge  hath  now  therein  respectively,  subject  to  pay- 
ment of  rent  to  Sir  J.  W.  Bamsden :  *^  but  nevertheless  upon  the 
trusts,  and  for  the  intents  and  purposes,  hereinafter  declared  and 
contained  concerning  the  same."  And  that,  in  further  pursuance 
of  the  agreement,  and  for  the  considerations  aforesaid,  Boutledge, 
at  the  like  request  and  direction,  ''  doth  hereby  bargain,  sell,  assign, 
transfer  and  set  over  unto  the  said  T.  Hayley,  his  executors, 
administrators  and  assigns,"  a  policy  of  life  insurance,  and  a  policy 
of  fire  assurance,  with  power  and  authority  to  demand,  sue  for, 
recover  and  receive  the  sums  payable  under  them ;  ''and  all  the  right, 
title,  interest,  possibility,  property,  claim  and  demand  whatsoever, 
both  at  law  and  in  equity,  of  him,  the  said  8.  Boutledge,  in,  to,  out 
of  or  upon  the  said  policies,  moneys  and  premises,  or  either  of  them : 
to  have,  hold,  receive  and  take  the  said  policies,  moneys,  and  all 
other  the  premises  lastly  hereinbefore  assigned,  unto  the  said  T. 
Hayley,  his  executors,  administrators  and  assigns,  absolutely,  but, 

[  *835  ]  nevertheless,  upon  the  ^trusts,  and  for  the  intents  and  purposes, 
hereinafter  declared  and  contained  concerning  the  same."  And 
that,  in  further  pursuance  of  the  agreement,  and  for  the  considera- 
tions aforesaid,  Boutledge  ''  doth,  at  the  like  request  and  direction 
as  aforesaid,  hereby  bargain,  sell  and  assign  unto  the  said  T. 
Hayley,  his  executors,  administrators  and  assigns,  all  that  and  those 
the  steam  engine,  steam  boilers,  apparatus  for  making  gas,  stone 
cisterns,  wood  cisterns,  dye-vats,  dye-pans,  lead  pans,  iron  pans, 
copper  pans,  block-tin  pans,  indigo  mill,  iron  flues,  and  floors,  and 
all  other  fixtures  in  and  about  the  said  trade  premises  ;  also  all  the 
dyeing  apparatus  and  utensils,  machines,  tools,  effects  and  things 
in  and  about  the  said  trade  premises ;  also  all  horses,  carts,  waggons 
and  carriages,  farming  utensils,  stock  and  effects  in  and  about  the 
said  trade  premises;  and  all  horses,  cattle,  carts  and  carriages, 
farming  utensils,  stock  and  effects  at  the  said  farm  or  lands ;  and  all 
tillages,  growing  crops,  valuation  and  interest  in  the  said  farm  or 
lands ;  also  all  dye-wares  and  consumable  stores  in  and  about 
the  said  trade  premises;  and  all  stacks  of  hay,  straw  and  other 
consumable  stores  in  and  about  the  said  trade  premises,  and  the 
said  farm  or  lands ;  and  also  all  manure  thereon  respectively ;  and 
also  all  and  singular  the  household  furniture  and  effects  of  the  said 
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S.  Boutledge  in  and  aboat  his  dwelling-boase  at  Seed  Hill  aforesaid.  Hope 
All  which  said  fixtures,  machinery, '*  &c.,  are  specified  in  a  schedule  haylky. 
under  written,  with  the  appurtenances,  ''  and  all  the  estate,  right, 
title,  interest,  use,  trust,  property,  claim  and  demand  whatsoever, 
both  at  law  and  in  equity,  of  him  the  said  S.  Boutledge  of,  in  and 
to  the  same :  To  have  and  to  bold  all  and  singular  the  said  fixtures, 
chattels,  machinery,*'  &c.,  ^*  hereby  assigned  unto  the  ^said  T.  [  *836  ] 
Hayley,  bis  executors,  administrators  and  assigns,  as  bis  own  proper 
fixtures,  chattels,  machinery,"  &c.  **  But,  nevertheless,  upon  the 
trusts  and  for  the  ends,  intents  and  purposes  hereinafter  declared 
and  contained  concerning  the  same.  And  it  is  hereby  declared,  by 
and  between  the  parties  hereto,  that  the  said  T.  Hayley  shall  stand 
possessed  of  the  leasehold  and  tenant  right  dwelling-houses,  ware- 
houses, dye-houses,  buildings,  trade  fixtures,  machinery,  utensils, 
interest  in  farm,  live  and  dead  stock,  household  furniture,  effects 
and  things  hereby  assigned,  with  their  respective  appurtenances  (and 
which  hereinafter,  unless  expressed  to  the  contrary,  are  included  or 
intended  to  be  included  under  the  words  '  the  said  tenements  and 
premises '),  upon  the  trusts,  and  to  and  for  the  ends,  intents  and 
purposes  hereinafter  declared  and  contained  concerning  the  same, 
that  is  to  say  :  Upon  trust,"  in  case  Boutledge  should,  during  the 
continuance  of  the  security,  communicate  to  Hayley  the  state  of 
Boutledge  s  affairs,  and  give  access  to  his  books,  &c.,  and  if  the 
same  should  be  satisfactory  to  Hayley,  and  also  if  Boutledge  should, 
when  required  by  Hayley,  Crosland,  Webb  and  Beaumont,  or  a 
majority  of  them,  keep  exposed  a  notice  of  the  assignment,  pay  the 
ground  rents  and  the  premiums  and  duty  on  the  policies,  and  keep 
the  buildings,  &c.,  in  repair, "  then  to  permit  and  suffer  the  said 
S.  Boutledge,  his  executors  or  administrators,  to  have  the  free  and 
undisturbed  possession  and  enjoyment  of  the  said  tenements  and 
premises  for  the  carrying  on  his  said  trade  and  business,  until  such 
time  as  the  said  Banking  Company  may  call  in  and  require  payment 
of  the  amount  due  upon  the  guarantie  of  the  said  parties  hereto  of  the 
third  part,  or  until  the  said  parties  hereto  of  the  third  part  may  apply 
*to  be  relieved  from  the  responsibility  incurred  by  them  by  their  [  'Bs?  ] 
said  guarantie.  And,  when  and  as  either  of  the  two  last  men- 
tioned events  shall  happen,  upon  trust,  in  case  the  said  S.  Boutledge, 
his  executors,  administrators  or  assigns,  shall,  upon  request,  fully 
pay  off  and  satisfy  all  such  sum  and  sums  of  money  due  to  the 
said  Banking  Company  upon  the  said  guarantie,  and  shall  cause 
the  said  guarantie  to  be  given  up  to  the  said  parties  hereto  of  the 
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HoPK  third  part  to  be  cancelled,  to  reassign  and  transfer  all  and  singular 
Hayley.  the  said  tenements  and  premises  unto  the  said  S.  Boutledge,  his 
executors,  administrators  and  assigns,  freed  and  discharged  from 
all  claims  and  incumbrances  thereon  by  the  said  parties  hereto 
of  the  third  part,  or  any  of  them.  But,  in  case  the  said  S. 
Boutledge  shall  at  any  time  during  the  continuance  of  this 
security  neglect  or  refuse  "  to  communicate  to  Hayley  the  state 
of  Boutledge's  affairs,  or  refuse  access  to  his  books,  &c.,  or  if 
the  same  should  be  found  unsatisfactory  to  Hayley,  or  Boutledge 
should  refuse,  when  required  &c.,  to  keep  exposed  a  notice  of  the 
assignment,  or  to  pay  the  ground  rents,  premiums  and  duty,  or 
to  keep  the  buildings,  &c.,  in  repair,  "  or  in  case  the  said  Banking 
Company  shall  call  in  and  require  payment  of  the  amount  due 
upon  the  guarantie  of  the  said  parties  hereto  of  the  third  part,*' 
(or  the  said  parties  hereto  of  the  third  part)  "  shall  require  to  be 
relieved  from  their  said  guarantie,  and  the  said  S.  Boutledge 
shall,  in  either  of  the  last  mentioned  cases,  neglect,  omit  or 
otherwise  fail  to  pay  off  and  satisfy  all  sum  and  sums  due  to  the 
said  Banking  Company  upon  the  said  guarantie,  and  to  procure 
the  said  guarantie  to  be  given  up  to  the  said  parties  hereto  of 
the  third  part  to  be  cancelled,  then,  and  in  any  of  the  cases  last 
[  •838 1  above  *mentioned,  the  said  T.  Hayley,  his  executors,  adminis- 
trators and  assigns,  shall  stand  and  be  possessed  of  the  said 
tenements  and  premises,  upon  trust  to  enter  upon  and  take  actual 
possession  of  all  and  singular  the  said  tenements  and  premises, 
including  all  substituted  consumable  stores,  pursuant  to  the 
declaration  hereinafter  contained,  when  and  as  he  or  they  shall 
think  fit,  and,  whether  in  or  out  of  possession,  to  make  sale  and 
absolutely  dispose  of  the  said  tenements  and  premises,  or  so  much 
and  such  part  or  parts  thereof,  in  such  manner,  at  such  times, 
in  such  lots,  and  for  such  price  or  prices,  as  to  him  or  them,  the 
said  T.  Hayley,  his  executors,  administrators  or  assigns,  shall  seem 
proper ;  and,  for  the  purposes  aforesaid,  to  enter  into,  make  and 
execute  all  necessary  contracts  "  &c. :  And  it  was  further  declared 
that  Hayley,  his  executors,  &c.,  should  stand  possessed  of  the 
moneys  to  arise  from  the  sale  and  the  policies,  upon  trust :  first, 
to  discharge  the  costs  of  executing  the  trusts;  next,  to  pay  the 
Banking  Company  the  sums  to  which  the  parties  of  the  third 
part  should  be  liable  on  their  guarantie,  and  to  pay  the  same 
parties  all  sums  which  they  might  then  have  paid  on  their 
guarantie;  and,  lastly,  to  pay  the  surplus,  if  any,  to  Boutledge, 
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and  to  reassign  to  him  the  tenements  and  premises  remaining  Hope 
undisposed  of.  There  were  covenants  by  Boutledge,  with  Hayley,  hatlbt. 
to  perform  the  conditions  upon  the  breach  of  which  the  trusts 
were  to  be  exercised,  and  especially  to  pay  to  the  Banking  Com- 
pany the  sums  to  which  the  parties  of  the  third  part  should  be 
liable  on  their  guarantie,  and  cause  the  guarantie  to  be  cancelled, 
or,  if  any  part  of  such  sums  should  have  been  paid  by  the  said 
parties,  to  repay  it  to  them,  with  interest,  and  all  costs  incurred 
by  nonpayment,  ♦and  to  indemnify  the  parties  of  the  third  part,  [  ♦839  ] 
with  other  stipulations  not  material  to  the  decision  of  the  Court ; 
also  covenants  for  title  and  further  assurances.  "And,  lastly,  it 
is  hereby  declared  and  agreed,  by  and  between  the  parties  hereto, 
that,  when  and  as  any  of  the  dye-wares,  farm  produce,  cattle, 
chattels  and  effects  hereby  assigned  and  specified  in  the  schedule 
hereunder  written  shall  be  used  up,  or  consumed,  dead,  sold  or 
worn  out,  and  other  dye-wares,  farm  produce,  cattle,  chattels  and 
effects  shall,  in  the  ordinary  course  of  carrying  on  the  said 
business,  be  purchased,  grown  or  otherwise  substituted  for  them, 
or  any  of  them,  the  dye-wares,  farm  produce,  cattle,  chattels  and 
effects,  so  purchased,  grown  or  otherwise  substituted,  shall  belong 
to  the  said  T.  Hayley,  his  executors,  administrators  or  assigns, 
upon  the  trusts  and  for  the  purposes  hereinbefore  declared  and 
contained,  and  shall  be  considered  to  be  included  in  the  assign- 
ment hereby  made,  in  like  manner,  and  as  fully,  as  if  the  same 
were  now  the  property  of  the  said  S.  Boutledge,  and  were  included 
therein,  and  in  the  schedule  hereunder  written,  so  that  the  security 
intended  to  be  hereby  made  may,  at  all  times  during  the  con- 
tinuance thereof,  be  of  an  adequate  value  for  that  purpose."  The 
schedule  was  added. 

After  the  execution  of  this  deed,  Boutledge  continued  in  pos- 
session; and  a  large  part  of  the  consumable  stores  of  the  trade 
and  farming  stock  were  consumed  by  him  in  the  ordinary  course 
of  business,  and  other  stores  substituted  in  the  same  course  of 
business,  to  the  amount,  as  was  agreed  at  the  trial,  of  661Z.  6$.  9d. 
On  4th  February,  1854,  the  defendants  gave  notice  to  Boutledge 
that  they  required  to  be  relieved  from  their  guarantie,  and  that, 
in  case  he  failed  to  pay  forthwith  the  money  *due  to  the  Banking  [  *840  ] 
Company,  and  to  procure  the  guarantie  to  be  given  up  to  be 
cancelled,  the  trusts  of  the  deed  would  be  forthwith  put  in  force. 
Boutledge  not  having  taken  any  steps,  the  defendants,  on  5th  April, 
1854,  took  possession  of  the  property,  including  the  substituted 
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Hope  goods ;  and  it  appeared  that  Boatledge  was  aware  of  this,  and  did 
Haylbt.  iiot  object.  On  5th  July,  1854,  the  defendants  paid  5,000i.  to  the 
Banking  Company,  in  pursuance  of  the  guarantie.  On  12th  August, 
1854,  Boutledge  committed  an  act  of  bankruptcy,  by  a  declaration 
of  insolvency;  and  he  was  adjudicated  a  bankrupt  on  the  15th 
of  the  same  month ;  and  the  plaintiffs  were  the  assignees  under 
the  commission.  The  defendants  afterwards  sold  the  property. 
They  admitted  that  they  were  not  entitled  to  some  of  the  articles 
taken,  and  paid  money  into  Court  accordingly ;  but,  as  to  the 
residue,  which  included  tlie  substituted  goods,  they  claimed  to 
retain  the  proceeds  under  the  trusts  of  the  deed.  For  the  plaintiffs, 
it  was  contended  that  the  execution  of  the  deed  was  itself  an  act 
of  bankruptcy ;  and  that,  at  any  rate,  the  deed  was  ineffectual  for 
the  purpose  of  passing  the  substituted  property.  The  learned 
Baron  decided  against  the  plaintiffs  on  both  points,  and  directed 
a  nonsuit,  reserving  leave  to  move  as  after  mentioned. 

In  last  Michaelmas  Term,  Atherton  obtained  a  rule  to  enter  a 
verdict  for  the  plaintiff  for  6612.  60.  9^.,  ''on  the  ground  that 
the  learned  Judge  improperly  directed  a  nonsuit,  inasmuch  as 
the  property  acquired  by  the  bankrupt  after  the  date  of  the 
assignment  of  the  17th  day  of  June,  1858,  and  signed "  (seized  ?) 
''by  the  defendants,  did  not  become  the  property  of  the  defen- 
dants, but  that  the  title  thereto  vested  in  the  plaintiffs  as  assignees 
of  the  bankrupt."  (He  moved  also  to  enter  a  verdict  for  the  full 
r  *841  ]  ♦amount  of  the  property  taken,  on  the  ground  that  the  execution 
of  the  deed  was  an  act  of  bankruptcy :  but  on  this  point  no  rule 
was  granted.) 

Watson  now  showed  cause : 

*  ♦  The  object  of  the  parties  clearly  was  that,  inasmuch  as 
an  absolute  grant  of  property  to  be  after  acquired  could  not  be 
made,  the  purpose  should  be  carried  out  by  giving  a  power  of 
entry.  Boutledge  was  bound  to  keep  up  the  property,  by  suc- 
cessive substitutions  for  all  that  was  consumed,  so  as  to  maintain 
the  value  of  the  security.  Congreve  v.  Evett8{i)  is  directly  in 
[  842  ]  point.  *  *  Here  the  authority,  being  coupled  with  an  interest, 
was  irrevocable ;  and  it  was  executed  before  the  act  of  bankruptcy. 

(WiOHTMAN,  J. :  You  will  say  that  Boutledge  himself  could  not 
have  maintained  an  action  for  the  seizure.) 

(1)  102  R.  n.  690  (10  Ex.  298). 
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He  could  not:   neither,   therefore,   could  his  assignees.     On  the        Hope 
other  side,  Lunn  v.  ThornUm  (1)  will  be  relied  upon.     *     *     But      haylby. 
there  Tindal,  Ch.  J.,  said:  "  It  is  not  a  question  whether  a  deed       [  843  ] 
might  not  have  been  so  framed  as  to  have  given  the  defendant  a 
power  of  seizing  the  future  personal  goods  of  the  plaintiff,  as  they 
should  be  acquired  by  him,  and  brought  on  the  premises ; "  and 
that  is  the  present  case.    *     ♦     * 

Atherton  and  Hiufh  HiU^  contra  : 

The  law  on  the  subject  is  contained  in  the  two  cases  of  Lunn  v. 
lliomton  (1)  and  Congreve  v.  Evetts  (2) :  of  these  two  cases,  *that  of  \  ♦844  ] 
Lunn  V.  Tlwrnton  (1)  appears  to  resemble  the  present  more  nearly. 
There,  as  here,  were  words  of  actual  conveyance.  It  is  true  that 
here  a  distinct  power  of  entry  is  given :  but  that  must  refer  to 
the  property  actually  conveyed,  which  could  not  legally  include 
future  property  :  the  trusts  attach  only  on  the  property  transferred ; 
and  the  power  of  entry  fails  where  the  transfer  fails.  Hayley  is 
to  stand  possessed  of  the  property  conveyed  upon  the  trusts 
afterwards  declared  "  concerning  the  same." 

(Crompton,  J.:  Do  you  contend  that  Eoutledge  could  have 
objected  to  the  entry?) 

The  argument  must  go  so  far. 

(Lord  Campbell,  Ch.  J. :  Could  he  say,  "  I  meant  to  transfer 
future  property,  and  give  you  the  right  of  seizing  it :  but  it  turns 
out  that  I  could  not  transfer ;  and  therefore  the  right  of  seizing 
is  gone  "  ?) 

That  is  the  legal  result.  In  Congreve  v.  Evetts  {2)  the  power  of 
entry  was  distinct  from  the  transfer :  here  it  is  introduced  as  a 
trust  upon  which  Hayley  is  to  stand  possessed  of  the  property 
conveyed;  and  the  declaration  as  to  the  substituted  property 
merely  subjects  it  to  the  same  trusts,  and  professes  to  put  it  in 
the  same  position  as  if  it  had  been  included  in  the  transfer :  there 
is  thus,  not  an  independent  power  of  entry,  but  an  ineffectual 
attempt  to  transfer.  This  being  the  substance  of  the  transaction, 
the  particular  expression  is  unimportant.     *     *     * 

Lord  Gampbbll,  Ch.  J. :  [  845  ] 

I  am  of  opinion  that  this  rule  must  be  discharged.    We  are  to 
(1)  68  R.  R.  721  (1  C.  B.  379).  (2)  102  R.  R.  590  (10  Ex.  298). 
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Hope  look  at  the  state  of  affairs  existing  on  the  12th  of  Aagust,  1854,  the 
Haylby.  ^^y  of  the  act  of  bankruptcy.  The  deed  had  been  executed  on  the 
17th  June  of  the  preceding  year :  and  by  it,  for  a  valuable  con- 
sideration, Boutledge  conveyed  all  the  goods  he  then  had  ;  and  then 
follows  what  I  agree  to  have  been  intended  as  a  transfer  of  goods 
to  be  afterwards  acquired  and  substituted.  But  I  treat  it  also  as  a 
power  given  to  take  possession  of  all  the  then  goods  of  Boutledge 
and  of  all  the  goods  which  should  be  substituted,  and  to  apply  all 
to  the  trusts  of  the  deed.  Boutledge  continues  in  possession,  and 
disposes  of  some  of  the  property,  bringing  on  to  the  premises  sub- 
stituted goods.  The  power  given  to  take  possession  was  acted  upon, 
with  his  consent ;  and  the  goods  remained  in  the  possession  of  the 
defendants  at  the  time  of  the  bankruptcy.  Were  then  these  substi- 
tuted goods  the  property  of  the  assignees  under  the  bankruptcy  ? 
I  am  clearly  of  opinion  that  they  were  not.  The  intention  of  the 
contracting  parties  was  that  the  present  and  future  property  should 
pass  by  the  deed.  That  could  not  be  carried  into  effect  by  a  mere 
transfer :  but  the  deed  contained  a  licence  to  the  grantee  to  enter 
upon  the  property ;  and  that  licence,  when  acted  on,  took  effect 
independently  of  the  transfer.  It  seems  strange  to  say  that  this 
effect  may  be  disputed  because  there  was  an  attempt  to  transfer. 
The  defendants  having  taken  possession  with  Boutledge's  acquies- 
cence, he  must  be  considered  to  have  consented  to  their  having 
the  property.  It  could  not  indeed  be  granted  when  not  yet  in  the 
possession  of  the  grantor  :  but  the  defendants  take  actual  possession, 
[  *846  ]  and  he  assents  to  that :  there  is  *a  subsequent  act  abundantly 
sufficient  to  satisfy  Lord  Bacon's  rule.  Then,  as  to  the  authorities. 
It  is  admitted  that  Congreve  v.  Evetts  (i)  would  be  decisive  in  favour 
of  the  defendants  if  there  were  not  in  the  present  case  an  ineffectual 
attempt  to  transfer.  But  that  can  do  no  harm ;  and  it  furnishes 
strong  evidence  at  any  rate  to  show  what  the  parties  wanted  to  do, 
though  it  could  not  be  effected  in  that  way.  Here  we  are  able  to 
give  effect  to  the  intention.  As  to  iMttn  v.  Thornton  (2),  the  lan- 
guage of  TiMDAL,  Gh.  J.  seems  to  me  strongly  in  favour  of  the  defen- 
dants ;  for  he  says  that,  if  there  be  a  subsequent  act  by  the  grantor, 
the  future  property  may  pass:  and  I  think  that,  in  the  present 
instance,  that  condition  is  fulfilled,  the  licence  having  been  acted 
on,  and  the  grantor  having  acquiesced.  Before  his  bankruptcy,  he 
could  not  have  questioned  the  title  of  the  defendants ;  neither  can 
his  assignees  do  so  since  the  bankruptcy. 

(1)  102  E.  E.  590  (10  Ex.  298).  (2)  68  E.  E.  721  (1  C.  R  379). 
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Coleridge,  J. :  Hope 

r. 

I  am  of  the  same  opinion  ;  and  I  rest  my  judgment,  not  only  on  Haylby. 
the  ground  taken  by  my  Lord,  but  on  another  also.  I  think  the 
nonsuit  is  right,  and  not  contrary  to  Lunn  v.  Thornton  (1) ;  and  I 
think  it  falls  within  each  of  the  two  cases  in  which  Mr.  IliU  admits 
that  the  after  acquired  goods  would  become  the  property  of  the 
grantee.  He  says,  as  I  understand  him,  that  a  licence  to  enter, 
without  a  transfer,  would  give  the  licensee  on  entering  a  vested 
interest  in  such  goods,  and  also  that  a  mere  transfer,  though  not  in 
itself  enough  to  pass  such  goods,  might  become  sufficient  by  the 
addition  of  an  intervening  act,  according  to  Lord  Bacon's  rule, 
♦which  has  been  cited.  Now,  as  to  the  first,  the  words  of  the  con-  [  *8<7  ] 
veyance  itself  point  only  to  existing  property :  the  after  acquired 
property  is  not  noticed  till  we  come  to  the  declarations  of  trust ; 
and  then  the  grantee  is  authorized  to  enter  and  take  possession. 
It  is  ingeniously  suggested  that  the  transaction  is  in  fact  a  transfer, 
and  that  the  particular  words  used  are  not  important ;  but  I  think 
they  are  very  important.  Hayley  is  empowered  to  enter  upon  the 
assigned  property,  "including*'  the  substituted  goods.  I  under- 
stand Eoutledge's  meaning  to  be  :  **  I  convey  my  property  to  you ; 
and  I  will  now  mention  other  property  not  included  in  the  convey- 
ance, and  will  give  you  power  to  take  that."  WTiat  is  that  but  a 
licence  ?  It  falls  therefore  within  Mr.  HiWs  case :  it  operates  upon 
after  acquired  property  now  mentioned  for  the  first  time.  If  I  am 
wrong  in  supposing  this  alone  to  be  sufficient  (and  some  expressions 
used  by  my  Lord  suggest  a  doubt  as  to  my  correctness),  I  think 
there  was  a  sufficient  intervening  act.  The  property  was  purchased, 
with  the  intent  that  it  should  be  taken  under  the  deed ;  and  that, 
according  to  the  argument,  is  ineffectual  as  to  after  acquired  pro- 
perty unless  the  vendor,  after  such  property  has  been  acquired, 
agrees  to  its  being  taken.  The  vendee  does  in  fact  take  possession, 
and  remains  undisturbed  for  some  months.  That  is  strong  evi- 
dence of  an  assent  by  the  vendor  to  the  deed  becoming  valid  as  to 
such  property. 

WlOHTMAN,  J. : 

It  appears  to  me  that  this  case  is  directly  within  the  authority  of 
Congreve  v.  Evetts  (2),  and  that  our  decision  is  not  inconsistent  with 
the  rule  *laid  down  by  Tindal,  Ch.  J.  in  Lunn  v.  Thornton  (l).  Accord-       [  *848  ] 
ing  to  Lord  Bacon's  rule,  the  grant  would  operate  nothing  unless 
(1)  68  E.  B.  721  (1  C.  B.  379).  (2)  102  E.  E.  590  (10  Ex.  298). 
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Hope  there  be  a  new  act.  There  may  be  some  question  whether  there  was 
Hayley.  here  such  a  new  act  as  would  give  effect  to  a  mere  conveyance  and 
transfer.  I  do  not  propose  to  inquire  into  that :  it  seems  to  me  that  the 
case  falls  directly  within  Congreve  v.  Evetts  (i),  and  to  embrace  the 
circumstances  which  Tindal,  Ch.  J.  considers  sufficient  to  give  validity 
to  the  title.  The  words,  though  they  profess  to  convey  property, 
give,  as  to  the  after  acquired  property,  a  licence,  under  the  circum- 
stances which  have  occurred,  to  enter  and  take  possession.  It 
would  be  difficult  to  suggest  words  stronger  than  those  here  used. 

Crompton,  J. : 

I  do  not  entertain  any  doubt  on  the  point.  The  deed  gives 
power  to  seize  and  be  possessed  upon  certain  trusts.  The  trusts 
could  not  be  exercised  except  by  a  person  in  possession.  Looking 
at  the  whole  deed  together,  we  see  an  intention  to  provide  for  the 
very  act  which  has  taken  place.  There  is  a  separate  assignment  of 
some  property ;  and  then  it  is  said  that  the  grantee  is  to  have  the 
after  acquired  property  with  the  rest  upon  trust.  How  could  the 
trust  be  executed  without  taking  possession?  And  I  am  much 
inclined  to  think  that  Routledge  assented  to  what  was  done. 
Therefore,  on  both  the  principles  laid  down  by  Mr.  Hill,  but  espe- 
cially on  the  first,  the  property  passed  to  the  defendants.  Indeed 
I  myself  should  go  further,  and  should  hold  that  the  after  acquired 
goods  were  made  subject  to  the  trusts,  and  that  it  would  not  have 
[  *849  ]  been  ^competent  to  Boutledge  to  say  that  the  trusts  should  not  be 
executed.  I  am  therefore  clearly  of  opinion  that  the  after  acquired 
property  did  not  pass  to  the  assignees  under  the  bankruptcy. 

RtUe  discharged. 


1856.  CASWELL   V.   WORTH  (2). 

Jan^lS.       ^^  jjj  ^^  gj  849—586 ;  S.  C.  25  L.  J.  Q.  B.  1 21 ;  2  Jur.  N.  S.  1 1 6  ;  4  W.  B.  231 ; 
[  849  ]  26  L.  T.  0.  S.  216.) 

To  an  action  for  bodily  injury  caused  to  plaintiif  through  a  breach  of 
duty  on  the  part  of  defendant,  it  is  a  good  defence  that,  although  defendant 
was  guilty  of  such  breach  of  duty,  plaintiff  wilfully  and  contrary  to  the 
command  of  defendant  committed  the  act  which  was  the  direct  caiise  of  the 
injury  (3). 

Action  by  plaintiff,  employed  in  a  factory,  against  defendants,  the 
occupiers,  for  nut  sufficiently  fencing  a  shaft  while  in  motion,  as  required 

(1)  102  E.  E.  590  (10  Ex.  298).  130,  139,  41  L.  J.  Ex.  99,  27  L.  T.  125. 

(2)  Disapproved,    Briiton    v.   Great  (3)  See  BlenktMop  v.  Oydtn  [1898] 
Western  Cotiatt  Co.  (1872)  L.  R.  7  Ex.      1  Q.  B.  783,  67  L.  J.  Q.  B.  537. 
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by  stat.  7  &  8  Vict.  c.  15,  s.  21  (1),  whereby  plaintiff  got  entangled  with  it      Caswell 
and  injured.     Plea,  admitting  that  the  shaft  was  not  sufficiently  fenced,  v. 

but  alleging  that  plaintiff,  contrary  to  the  express  command  of  defendants,        Wobth. 
and  knowing  that  it  was  dangerous  to  meddle  with  the  shaft,  took  hold  of 
it,  and  set  it  in  motion ;  whereby,  and  not  by  reason  of  the  negligence  of 
defendants,  plaintiff  was  injured  :  Held,  on  demurrer,  a  good  plea  (2). 

Per  Coleridge  and  Crompton,  JJ.  :  The  provisions  in  stat.  7  &  8  Vict, 
c.  Id,  ss.  24,  25  (3),  respecting  the  bringing  of  actions  under  the  authority  of 
the  Secretary  of  State,  in  the  name  of  any  person  injured  by  the  machinery 
in  a  factory,  do  not  take  away  the  right  of  the  party  injured  to  sue  for 
damages  in  person.    Nor  does  the  imposition  of  penalties  in  sect.  60  (3). 

The  declaration  stated  that  defendants,  before  and  at  the  time  &c., 
were  the  occupiers  of  a  certain  building  or  factory,  situate  at  &c., 
in  which  said  building  and  factory  steam  power  was  used  to  work 
machinery  employed  in  the  manufactory  of  carpets ;  that  in  part 
of  the  said  building  or  factory  there  was  certain  mill  gearing,  being 
a  shaft  which  was  worked  and  put  in  motion  by  the  said  steam 
power,  and  which  said  shaft  was,  before  and  at  the  time  &c.,  in 
motion  for  a  certain  manufacturing  process,  that  is  to  say  for  the 
weaving  of  carpets,  and  which  said  part  of  the  said  building  or  fac- 
tory was  not  used  solely  for  the  purpose  of  a  dwelling-house,  nor 
used  solely  for  the  manufacture  of  goods  made  entirely  of  any  other 
material  than  cotton,  wool,  hair,  silk,  flax,  hemp,  jute  or  tow,  nor 
used  solely  for  the  manufacture  of  lace,  of  hats,  or  of  paper,  or 
solely  *for  bleaching,  dyeing,  printing  or  calendering ;  which  said  [  *860  ] 
building  or  factory,  mill  gearing  and  steam  power  were,  before  and 
at  the  time  &c.,  under  the  care,  management  and  direction  of 
defendants.  That  plaintiff  lawfully  was  in  the  said  part  of  the  said 
building  or  factory,  with  the  consent  of  defendants.  Yet  defendants, 
well  knowing  the  premises,  after  1st  October,  1844,  to  wit  on 
&c.,  disregarded  their  duty  in  this  behalf  and  the  statute  in  that 
case  made  and  provided,  in  this,  that  the  said  shaft  was  not  then 
securely  fenced,  contrary  to  the  form  of  the  statute  &c. ;  whereby, 
and  by  reason  of  the  premises,  plaintiff  was  then  caught  by  and  got 
entangled  with  the  said  shaft,  and  was  greatly  whirled  and  dragged 
about,  and  received  great  bodily  injury  &c. 

Second  plea :  That,  although  true  it  is  that  the  said  shaft  was  in 
motion  for  a  manufacturing  purpose,  and  was  not  properly  fenced 
at  the  time  of  the  committing  the  grievances  in  the  declaration 
mentioned,  yet  the  part  of  the  mill  gearing,  that  is  to  say,  a  certain 

(1)  See  now  Factory  and  Workshop  (3)  See    now   1   Edw.   VII.  c.   22, 

Act,  1901  (1  Edw.  VII.  c.  22),  s.  10.  ss.  135, 136;  Groves  v.  Wimborne  [1898] 

{2)  See  Blenkinsop  v.  Ogden  [1898]  2  Q.  B.  402,  67  L.  J.  Q.  B.  862,  79 

1  Q.  B.  783,  67  L.  J.  Q.  B.  537.  L.  T.  284. 
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Caswell  driving  strap,  by  which  plaintiff  was  entangled  as  in  the  declaration 
Worth.  mentioned,  was  not  in  motion  for  any  manufactoring  or  other  par- 
pose  at  the  time  of  the  commission  of  the  said  alleged  grievances, 
but,  on  the  contrary  thereof,  was  wholly  at  rest ;  and  that  plaintiff 
wilfully,  wrongfully  and  improperly,  against  the  will  and  contrary 
to  the  express  command  of  defendants,  touched  and  caught  hold  of, 
and  thereby  set  in  motion,  the  said  part  of  the  mill  gearing,  that  is 
to  say  the  said  strap,  plaintiff  then  well  knowing  that  it  was  dan- 
gerous, improper,  and  contrary  to  the  express  command  of  the 
defendants,  for  him,  the  plaintiff,  to  touch  or  meddle  with  the  same ; 
and  thereby,  by  reason  of  such  disobedience  and  wilful  and  improper 
[  *85i  J  conduct  of  plaintiff,  and  *noti  by  reason  merely  of  the  negligence 
of  defendants  in  not  fencing  the  said  shaft,  plaintiff  was  caught  by, 
and  got  entangled  with,  the  said  shaft,  and  was  whirled  and  dragged 
about  and  received  the  several  damages  and  injuries  in  the  declara- 
tion mentioned.  Verification. 
Demurrer.    Joinder. 

[Welsby  was  heard  for  the  plaintiff,  and  Montague  SniUh  for  the 
defendant.] 

[  854  ]       Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  second  plea  is  good,  and  that  the 
defendants  are  entitled  to  our  judgment.  As,  however,  they  have 
not  demurred  to  the  declaration,  they  will  not  have  an  opportunity 
of    taking  the  opinion  of    a  court  of  error  upon   the  question 

[  *Sb5  ]  ♦whether  the  statute  takes  away  the  common  law  right  of  suing  in 
respect  of  injury  caused  by  the  neglect  of  the  defendants  to  fence 
their  machinery.  The  Act  itself  is  a  most  excellent  one ;  but  its 
operation  would  be  most  oppressive  if  it  were  held  to  apply  under 
the  circumstances  alleged  in  the  plea,  and  which  we  must  assume 
to  be  true.  They  are,  that  the  plaintiff,  while  the  driving  strap 
was  not  in  motion,  wilfully,  and  against  the  will  and  contrary  to 
the  express  commands  of  the  defendants,  set  it  in  motion,  well 
knowing  that  it  was  dangerous,  and  contrary  to  the  express  com- 
mand of  the  defendants  for  him  to  touch  it ;  whereby,  and  not  by 
the  negligence  of  the  defendants,  he  was  injured.  The  statute  was 
clearly  not  intended  to  protect  persons  employed  in  factories  from 
the  consequences  of  their  own  misconduct.  In  BiUterfield  v. 
Forrester  (i)  and  several  subsequent  cases  it  has  been  held  that  the 
(1)  10  R.  R.  433  (11  East,  60). 
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want  of  ordinary  care  in  avoiding  an  injury  disentitles  the  party      Caswell 
injured  from  suing.    Here  there  was  not  only  a  want  of  ordinary      worth. 
care,  but  a  knowing  and  wilful  incurring  of  the  risk  by  the  plaintiff. 
The  factsy  as  stated  in  the  plea,  would  be  a  good  defence  upon  the 
general  issue. 

GOLBRIDOE,  J. : 

I  am  of  the  same  opinion.  The  statute  makes  the  omission  of  a 
certain  act  illegal,  and  subjects  the  parties  omitting  it  to  penalties. 
But  there  can  be  no  doubt  that  a  party  receiving  bodily  injury 
through  such  omission  has  the  right  of  suing  at  common  law. 
The  action,  however,  must  be  subject  to  the  rules  of  common  law  ; 
and  one  of  those  is,  that  a  want  of  *ordinary  care,  or  wilful  mis-  [  •gse  ] 
conduct,  on  the  part  of  the  plaintiff,  is  an  answer  to  the  action. 
Ijynch  V.  Nurdin  (1)  does  not  apply  to  the  present  case :  here  the 
plaintiff  was  actually  and  directly  the  cause  of  his  own  injury. 

WlOHTMAN,  J. : 

The  plaintiff  says  that  the  defendants  omitted  a  duty,  viz.,  to 
fence  their  machinery,  whereby  the  plaintiff  was  injured.  The  plea 
alleges  that  the  plaintiff  was  not  injured  thereby,  but  by  the  plain- 
tiff's own  wilful  act,  in  setting  the  machinery  in  motion.  It  is 
clear,  both  upon  principle  and  authority,  that  this  is  a  good  defence. 

Crompton,  J.  concurred. 

Judgment  for  defendants. 

DOEL   V.   SHEPPARD.  isse. 

(5  EL  &  Bl.  856  -869 ;  8.  C.  25  L.  J.  Q.  B.  124  ;  2  Jur.  N.  8.  218  ;  4  W,  E.  232  ;        J"^^- 

26L.T.O.S.216.)  1-866  3 

Declaration  against  defendant  for  not  securely  fencing  a  shaft  while  in 
motion,  contrary  to  statute  (7  &  8  Vict,  a  15,  s.  21)  (2),  whereby  plaintiff 
was  injured.  Plea :  That  the  shaft  was  not  near  to  where  children  or  young 
persons  were  liable  to  pass  or  be  employed,  and  was  so  placed  and  situated 
in  the  said  factory  that  there  did  not  exist  any  such  liability  to  injury  from 
the  same  as  to  require  such  fencing  as  in  the  declaration  mentioned,  while 
in  motion ;  and  that  all  such  liability  was  sufficiently  guarded  against  by 
such  position  and  situation  of  the  said  shaft : 

Held,  on  demurrer,  a  bad  plea. 

The  declaration  was  bubstantially  the  same  as  in  the  last  case. 
Pleas :   1.  Not  guilty.    Issue  thereon.     2.  A  special  plea,  sub- 
stantially the  same  as  the  second  plea  in  the  ^last  case,  alleging      [  *857  ] 

(1)  55  B.  E.  191  (1  a  B.  29).  (2)  See  now  Factory  and  Workshop 

Act,  1901  (1  Edw.  Vn.  c  22),  s.  10. 
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DoBL        that  the  injury  was  caused  by  the  wilful  misconduct  of  plaintiff. 
Shbppabu.    Demurrer.    Joinder  (1). 

Third  plea  :  That  the  said  shaft  was  not  near  to  where  children 
or  young  or  any  persons  were  likely  or  liable  to  pass  or  be 
employed,  and  that  no  person  was  endangered  or  likely  or  liable  to 
be  endangered  thereby ;  but  the  defendants  in  fact  say  that,  before 
and  at  the  said  time  when  Ac.,  the  said  shaft  was  at  such  a  dis- 
tance and  height  away,  from  and  above  the  nearest  floor  or  other 
place  of  access  or  approach  to  the  same,  and  was  in  that  respect 
and  otherwise  so  placed  and  situated  in  the  said  mill  or  factory, 
that  there  did  not  exist  any  such  danger  of  or  liability  to  accident 
or  injury  from  the  said  shaft  as  to  call  for  or  require  such  fencing 
of  the  same  as  in  the  said  declaration  mentioned,  while  the  same 
was  in  motion  as  therein  mentioned ;  and  all  such  danger  of  or 
liability  to  accident  or  injury  from  the  said  shaft  while  in  motion  as 
aforesaid  was  sufficiently  guarded  and  provided  against  by  such 
position  and  situation  of  the  said  shaft  as  aforesaid  without  such 
fencing. 

Demurrer.     Joinder. 

Welsby,  for  the  plaintiff : 

The  third  plea  is  bad.  It  admits  that  the  mill  gearing,  though 
in  motion,  was  not  fenced,  but  alleges  that  it  did  not  require  fenc- 
ing. In  other  words,  it  alleges  that  the  provisions  of  the  Act  are 
unnecessary  under  the  circumstances.  But  the  Act  directs  that  all 
mill  gearing,  while  in  motion,  is  to  be  fenced.  (He  was  then 
stopped  by  the  Court.) 

[  858  ]  Maynard,  for  the  defendants  : 

The  third  plea  is  good.  Anything  which  prevents  access  to  the 
machinery,  including  the  particular  position  of  the  machinery 
itself,  may  be  considered  as  fencing. 

(CoLBRiDOB,  J. :  Then  you  should  have  pleaded  that  the 
machinery  was  fenced.) 

No  doubt  the  plea  would  have  been  bad  for  argumentativeness 
under  the  old  rules ;  but  that  is  not  a  ground  of  demurrer  now. 

(Coleridge,  J.:   What  your  plea,  in  effect,  states  is,  that  the 

Legislature  ought  not  to  have  required  this  particular  machinery 

to  be  fenced.) 

(1)  The^cafle  was^taken  immediately      quently  the  demurrer  to  this  plea  was 
after   Caawell  v.    Worth;   and  conse-      not  argued. 
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The  defendants  consider  that  the  Act  was  complied  with  practically,        i>oel 
and  according  to  the  best  system  known  in  factories.     In  Schofield    shefpard. 
V.  Schunck  (1),  an  action  similar  to  this,  Lord  Campbell,  Ch.  J. 
remarked  that  the  Judge  might  properly  have  put  it  to  the  jury 
whether  the  mill  was  securely  fenced  according  to  the  best  known 
method  of  fencing  at  the  time. 

(WiGHTMAN,  J. :  Do  you  say  that  the  machinery  was  securely 
fenced,  or  that  it  did  not  require  to  be  fenced  ?) 

The  plea,  in  effect,  alleges  that  it  was  fenced. 

(WiOHTMAN,  J. :    But,  on  the   face  of    it,  it   states  that  the 
machinery  did  not  require  fencing.) 

That  i%  that  it  was  fenced  as  much  as  it  required.  In  Ellis  v« 
Arnison  (2)  a  ditch  was  held  to  be  a  '^  sufficient  fence  "  within  the 
meaning  of  an  Inclosure  Act. 

Lord  Campbell,  Ch.  J. : 

I  think  the  construction  of  *the  Act  which  is  contended  for  by  [  ♦869 1 
the  defendants  is  most  erroneous;  it  would,  in  fact,  amount  to 
a  repeal  of  the  Act.  The  Act  does  not  merely  provide  that 
machinery  in  factories  is  to  be  fenced  where  it  is  dangerous.  All  , 
mill  gearing,  while  in  motion  for  a  manufacturing  purpose,  is  to  be 
fenced.  The  Legislature  did  not  intend  to  leave  it  to  be  decided, 
upon  the  circumstances  of  each  case,  whether  the  machinery  was 
dangerous  and  required  fencing.  On  the  third  plea  our  judgment 
will  be  for  the  plaintiffs :  but,  as  we  are  of  opinion  that  the  second 
plea  is  good,  judgment,  upon  the  whole  record,  will  be  for  the 
defendants. 

Coleridge,  J. : 

I  am  of  the  same  opinion.     The  Act  gives  no  discretion  to  the 

owners  of  factories  as  to  what  part  of  their  mill  gearing  is  to  be 

fenced.    All  is  to  be  fenced  alike. 

(1)  lu  Q.  B.,  January  26th,  1855.  (Lord  Campbell,  Ch.  J.,  Coleridge, 

The  question  arose  on  a  rule  for  a  Wiohtman  and  Crompton,  JJ.)  held 

new  trial  for  misdirection.    The  trial  this  a  misdirection :  and  Lord  Camp- 

took  place  at  the  Liverpool  Summer  bell,  Ch.  J.,  made  the  remark  cited 

Assizes,  185-1,  before  Crowder,  J.,  who  in  the  text.    AtherUm  and  Miltvard 

left  it  to  the  jury  whether  the  defen-  opposed  the  rule :  KnowUswidL  IVheeler 

dant  had  used  the  ordinary  means  of  supported  it. 

protection  approved  of  in  the  place  (2)  25  B.  E.  314  (1  B.  &  C.  70). 
where  the  facts  occurred.    The  Cotjbt 

R.R. — ^VOL.  oin.'  50 
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DoBL  WiGHTMAN,  J.  coDCurred. 

SHEPPAED.  Crompton,J.: 

The  Aot  was  made  for  the  purpose  of  preventing  mill  owners 
from  exercising  this  kind  of  discretion. 

Judgment  for  the  plaintiffs  upon  the  third  plea. 


1856.  DENTON  V.  GKEAT  NOETHEEN-  EAILWAY 

'^—^'  COMPANY. 

(5  M.  &  Bl.  860—869 ;  S.  0.  26  L.  J.  Q.  B.  129 ;  2  Jur.  N.  S.  185.) 
[This  case  wUl  be  reported  from  25  L.  J.  Q.  B.  129.] 


1856.  WATEES  V.   MONAECH  LIFE  ASSUEANCE 

•^^llli^-  COMPANY  (i). 

[  870  ]         (5  pjj  ^  31  870—882  ;  S.  C.  25  L.  J.  a  B.  102 ;  2  Jur.  N.  S.  375 ;  4  W.  E.  245  ; 

26  L.  T.  O.  S.  217.) 

Plaintiff  made  with  defendants  a  polioy  of  insurance  against  fire,  in 
which  plaintiff  was  described  as  a  com  and  flour  factor ;  the  policy  was, 
amongst  other  things,  on  goods  in  his  warehouses,  and  on  *'  goods  in  trust 
or  on  commission  therein."  The  defendants  covenanted  to  make  good  any 
damage  by  Are  to  the  property  insured.  The  plaintiff  was  a  wharfinger  and 
warehouseman :  he  had  in  his  warehouses  goods  belonging  to  his  customers, 
which  were  deposited  with  him  in  that  capacity,  and  on  which  he  had  a  lien 
for  the  charges  for  cartage  and  warehouse  rent,  but  no  further  interest  of 
his  own.  No  charge  was  made  to  the  customers  for  insurance ;  nor  were 
they  informed  of  the  existence  of  the  policy.  The  plaintiff's  warehouse 
was  consumed  by  fire,  with  all  the  goods  in  it.  The  defendants  paid  the 
value  of  plaintiff's  own  goods,  and  the  amount  of  his  lien  on  his  customers' 
goods ;  but  refused  to  pay  the  value  of  the  customers'  interest  in  the  value 
of  the  goods  beyond  the  hen : 

Held,  that  the  goods  of  the  customers  were  in  trust,  within  the  meaning 
of  the  policy ;  and  that  plaintiff  was  entitled  to  recover  the  entire  value. 

The  declaration  contained  three  counts,  of  which  the  first  and 
third  are  alone  material  to  the  present  case.  The  first  and  third 
counts  were  both  on  policies  of  insurance  against  fire  on  goods, 
effected  by  the  plaintiffs  with  the  defendants.  Pleas :  To  the  first 
count,  except  as  to  8,424i.  6«.  2d. :  That  the  plaintiffs  were  not, 
before  or  at  the  time  of  the  loss  in  that  count  mentioned,  interested 
in  the  property  in  the  policy  described  and  thereby  intended  to  be 
insured,  except  as  to  8,4242.  Gs.  2d. ;  and  payment  into  Court  of 

(1)  Oited,  Seagrave  v.  Union  Marine  7  0.  P.  25,  30,  41  L.  J.  C.  P.  1,  25 

Ins,  Co.  (1866)  L.  B.  1  G.  P.  305,  319,  L.  T.  662 ;  Ebsworik  v.  Alliance  Marine 

35  L.  J.  0.  P.  172, 14  L.  T.  479 ;  North  In»,  Co,  (1873)  L.  E.  8  0.  P.  596,  615. 

Britiah  Ins.  Co.  v.  Moffatt  (1871)  L.  1?.  42  L.  J.  C.  P.  305,  29  L.  T.  479. 
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8,4242.  6«.  2d.  To  the  third  count,,  except  as  to  867/.  10«.  5d. : 
That  the  plaintififs  were  not,  before  and  at  the  time  of  the  loss  in 
that  count  mentioned,  interested  in  the  property  in  the  policy 
described  and  thereby  intended  to  be  insured  except  as  to 
8672.  lOs.  5d.;  and  payment  into  Court  of  8672.  10«.  5d.  The 
plaintiffs  took  the  sums  paid  into  Court  out  of  Court,  and  joined 
issue  on  the  other  pleas. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  *Guildhall 
sittings  after  last  Trinity  Term,  a  verdict  was  found  for  the 
plaintiffs  on  the  first  and  third  counts,  with  648Z.  lOs.  Id.  damages, 
subject  to  the  opinion  of  the  Court  on  a  case  in  substance  as  follows. 

The  plaintiffs  are  flour  merchants,  warehousemen  and  whar- 
fingers, and  carry  on  their  business  in  Holland  Street,  Blackfriars 
Boad.  They  do  not  receive  goods  on  consignment  or  commission, 
nor  sell  on  commission.  The  defendants  are  an  Insurance  Com- 
pany against  fire.  On  the  7th  March,  1851,  the  plaintiffs  effected 
with  the  defendants  a  policy,  being  the  pohcy  on  which  the  plaintiffs 
seek  to  recover  under  the  first  count.  The  material  parts  of  the 
policy  were  as  follows :  **  Whereas  Messrs.  Waters  and  Steel,  of 
Holland  Street,  Blackfriars,  com  and  flour  factors,  have  paid  the 
sum  of  61.  Ss.  to  the  directors  of  the  Monarch  Fire  and  Life  Assur- 
ance Company,  London,  and  have  agreed  to  pay  or  cause  to  be  paid 
the  sum  of  61.  Qs.  yearly,  on  the  26th  day  of  December,  during  the 
continuance  of  this  policy  for  insurance  from  loss  or  damage  by 
fire,  not  exceeding  in  each  case  the  sum  or  sums  hereinafter 
specified,  upon  the  property  herein  described,  in  the  place  or  places 
herein  set  forth  and  not  elsewhere  (unless  allowed  by  indorsement 
previously  made),  on  each  article:  viz.  8,000Z.  on  stock  in  trade 
and  utensils  in  their  warehouse  situate  in  Holland  Street  aforesaid ; 
400Z.  on  goods  in  trust  or  on  commission  therein ;  1002.  on  fixtures 
or  fittings  in  the  same;  1001.  on  the  steam  engine,  boiler  and 
machinery,  in  the  engine  house  forming  part  of  the  said  warehouse ; 
5002.  on  live  and  dead  stock,  and  utensils  in  stabling  adjoining  the 
above  mentioned  warehouse,  not  exceeding  40L  on  any  one  horse. 
The  above  buildings  are  all  brick  built.  Memo.  It  is  warranted 
that  the  said  steam  engine  be  used  for  hoisting  only.  Now  be  it 
hereby  known  that,  *8o  long  as  the  said  assured  shall  duly  pay 
or  cause  to  be  paid  the  premium  aforesaid  at  the  time  aforesaid,  and 
the  directors  of  the  said  Company  for  the  time  being  shall  accept 
the  same,  the  funds  and  property  of  the  said  Company  according 
to  the  deed  of  settlement  thereof  (after  satisfying  all  assurances 
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granted  by  the  Company  previously  payable  and  all  other  prior 
charges  on  such  funds  and  property)  shall  be  subject  and  liable  to 
pay  or  make  good  to  the  said  assured,  his,  her  or  their  executors, 
administrators  or  assigns,  all  such  damage  and  loss  as  shall  happen 
by  fire  to  the  property  hereinbefore  mentioned,  and  hereby  insured, 
not  exceeding  in  each  case  respectively  the  sum  or  sums  herein- 
before severally  specified,  not  exceeding  in  the  whole  the  sum  of 
4,100Z.,  according  to  the  tenor  of  the  conditions  printed  on  the  back 
of  this  policy."  The  only  condition  material  to  the  point  discussed 
was  the  14th,  which  was  as  follows :  "  14.  No  policy  issued  by 
this  Company  shall  extend  to  cover  fixtures,  nor  any  goods  or 
effects  held  in  trust  or  on  commission,  nor  any  jewels,  printed 
books,  plate,  watches,  wearing  apparel,  trinkets,  medals,  curiosities, 
prints,  paintings,  china,  glass,  drawings  and  sculpture,  unless  the 
same  be  expressly  inserted  in  the  policy." 

The  case  then  set  out  the  policy  on  which  the  third  count  was 
framed.  It  was  in  the  same  form  as  the  first.  The  subject-matter 
of  the  insurance  was  described  as  ''  2,0002.  on  corn  and  flour,  the 
property  of  the  assured  or  held  by  them  in  trust  or  on  commission, 
on  or  in  all  or  any  of  the  public  wharfs,  quays,  warehouses,  sheds, 
vaults,  cellars,  yards  or  crane  houses  situate  within  five  miles 
of  the  Boyal  Exchange,  London,  including  the  flour  and  grain 
warehouses  belonging  to  the  Great  Northern  Bailway  Company, 
situate  at  King's  Cross,  "^subject  to  the  condition  of  average  annexed. 
Memo.  This  policy  does  not  extend  to  protect  goods  deposited  in 
any  building  or  place  in  which  any  process  of  manufacture  is  carried 
on,  or  in  any  building  or  place  communicating  therewith."  Nothing 
turned  upon  the  condition  of  average.  The  other  conditions  in- 
dorsed on  the  policy  were  the  same  as  those  on  the  first  policy. 
Both  policies  continued  in  force  until  the  16th  day  of  February, 
1865,  when  the  plaintiffs'  warehouse,  situate  in  Holland  Street, 
was  destroyed  by  an  accidental  fire,  with  all  the  goods  contained 
therein.  At  the  time  of  the  fire,  the  warehouse,  besides  large  quan- 
tities of  goods  the  property  of  the  plaintiffs  themselves,  contained 
the  following  quantities  of  flour,  the  property  of  the  plaintiffs' 
customers,  which  had  been  deposited  with  the  plaintiffs  as  whar- 
fingers and  warehousemen  for  safe  custody ;  namely  422  sacks  of 
flour  for  Heaver  and  Sayer,  26  sacks  of  corn  for  F.  Heaver,  75 
sacks  of  flour  for  J.  B.  Urry,  98  sacks  of  corn  and  flour  for  Welton, 
80  sacks  of  flour  for  Bardgett,  60  quarters  middlings  for  Cannon. 

The  usual  course  of  the  plaintiffs'  business,  as  wharfingers  and 
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warehouBemen,  was  to  receive  the  flour  deposited  with  them  from 
lighters  brought  alongside  their  warehouse,  to  remove  the  sacks  of 
flour  from  the  lighters  into  their  warehouse,  to  keep  them  until 
they  received  an  order  to  deliver  them  from  their  customers,  and 
then  to  cart  them  to  the  place  where  they  were  to  be  delivered 
to  their  customers.  The  plaintiffs'  charge  to  their  customers  for 
landing,  wharfage  and  cartage  was  Id.  a  sack.  The  plaintiffs  had 
no  authority  from  their  customers  to  insure  (except  so  far  as  the 
conversation  between  the  plaintiff,  Steel,  and  Mr.  Urry,  herein- 
after ^mentioned,  amounted  to  such  an  authority),  and  made  no 
charge  for  insurance.  The  sacks  of  flour  in  question  had  been 
received  by  the  plaintiffs  from  their  customers  according  to  their 
usual  course  of  business  as  wharfingers.  Urry,  who  had  75  sacks 
of  flour  in  the  warehouse  at  the  time  of  the  fire,  stated  at  the  trial 
that  he  had  been  a  customer  of  the  plaintiffs  for  several  years ; 
that,  about  two  years  ago,  he  had  a  conversation  with  the  plaintiff 
Steel,  in  the  course  of  which  Steel  told  him  that  the  firm  insured, 
by  a  separate  policy,  the  goods  of  their  customers  which  they  had 
on  their  wharf,  and  that  the  whole  of  the  stock  on  their  wharf  was 
insured.  None  of  the  other  persons  whose  flour  was  deposited  with 
the  plaintiffs  at  the  time  of  the  fire  had  ever  been  informed  that 
the  plaintiffs  had  effected  a  policy  of  insurance  which  covered  the 
flour  deposited  with  them  by  their  customers.  The  case  then 
stated  facts  intended  to  raise  some  subordinate  points  which  were 
not  discussed.  The  sums  paid  into  Court  by  the  defendants  are 
sufficient  to  cover  the  amounts  which  the  plaintiffs  are  entitled  to 
receive  in  respect  of  goods  the  property  of  the  plaintiffs  themselves, 
and  the  plaintiffs'  charges  of  Id.  a  sack  for  landing,  wharfage  and 
cartage  in  respect  of  the  goods  deposited  with  them  by  their 
customers,  and  consumed  by  the  fire. 

The  plaintiffs  contend  that  their  right  to  recover  damages  in 
respect  of  the  goods  of  their  customers  deposited  with  them,  and 
consumed  by  the  fire,  is  not  limited  to  the  amount  of  their  charge 
for  landing,  wharfage  and  cartage;  and  that  these  goods  were 
"  goods  in  trust "  and  flour  "  held  by "  the  assured  **  in  trust " 
within  the  meaning  of  the  two  policies  declared  on,  and  that  they 
are  not  prevented  from  recovering  in  respect  of  *the8e  goods  by  any 
want  of  interest.  The  defendants  contend  that  the  plaintiffs  had 
not  an  insurable  interest  in  the  goods  deposited  with  them  by  their 
customers,  and  destroyed  by  the  fire,  beyond  the  amount  of  their 
own  charges  for  landing,  wharfage  and  carting. 
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The  questions  for  the  opinion  of  the  Court  are  :  Whether  under 
the  circumstances  above  stated  the  plaintiffs  are  entitled  to  recover; 
and,  if  they  are,  for  what  sum  or  sums. 

The  verdict  and  judgment  to  be  entered  as  the  Court  shall  direct. 

The  Court  are  to  be  at  liberty  to  draw  any  inference  of  fact 
which  a  jury  might  and  ought  to  draw. 

The  pleadings  are  to  be  considered  as  part  of  the  case,  and  may 
be  referred  to  by  either  party. 

[MeUiah  was  heard  for  the  plaintiffs,  and  Lush  for  the  defen- 
dants. The  following  cases  were  cited  in  the  arguments :  Marks  v. 
Hamilton  (l),  Dolby  v.  The  India  and  London  Life  Asstirance 
Company  (2),  Rmith  v.  Thompson  (3),  Hagedom  v.  Oliverson  (4), 
M'Fadden  v.  Jenkyns  (5),  Tiemey  v.  Wood  (6).] 

Lord  Campbell,  Ch.  J. : 

After  hearing  the  argument,  I  have  come  to  the  conclusion  that 
the  plaintiffs  are  entitled  to  judgment.  The  first  question  is 
whether,  upon  the  construction  of  the  contract,  these  goods  were 
intended  to  be  covered  by  the  policy.  I  think  in  either  policy  the 
description  is  such  as  to  include  them.  What  is  meant  in  those 
policies  by  the  words  "goods  in  trust?"  I  think  that  means 
goods  with  which  the  assured  were  entrusted ;  not  goods  held  in 
trust  in  the  strict  technical  sense,  so  held  that  there  was  only  an 
equitable  obligation  on  the  assured  enforceable  by  a  subptxna  in 
Chancery,  but  goods  with  which  they  were  entrusted  in  the  ordi- 
nary sense  of  the  word.  They  were  so  entrusted  with  the  goods 
deposited  on  their  wharfs  ;  I  cannot  doubt  the  policy  was  intended 
to  protect  such  goods ;  and  it  would  be  very  inconvenient  if  whar- 
fingers could  not  protect  such  goods  by  a  floating  policy.  Then, 
this  being  the  meaning  of  the  policy,  is  there  any  thing  illegal  in 
it  ?  It  cannot  now  be  disputed  that  it  would  *be  legal  at  common 
law ;  and  Mr,  Lush  properly  admits  that  it  is  not  prohibited  by  the 
terms  of  any  statute.  And  I  think  that  a  person  entrusted  with 
goods  can  insure  them  without  orders  from  the  owner,  and  even 
without  informing  him  that  there  was  such  a  policy.  It  would  be 
most  inconvenient  in  business  if  a  wharfinger  could  not,  at  his  own 
cost,  keep  up  a  floating  policy  for  the  benefit  of  all  who  might 
become  his  customers.    The  last  point  that  arises  is,  to  what  extent 


(1)  86  R.  R.  667  (7  Ex.  323). 

(2)  100  R.  R.  389  (15  0.  B.  365). 

(3)  10  R.  R.  539  (13  East,  274). 


(4)  15  R  R.  317  (2  M.  &  8.  485). 

(5)  65  R.  R.  354  (1  Ph.  153). 

(6)  19Beay.S30. 
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does  the  policy  protect  those  goods.  The  defendants  say  that  it 
was  only  the  plaintiffs'  personal  interest.  Bat  the  policies  are  in 
terms  contracts  to  make  good  *'  all  such  damage  and  loss  as  may 
happen  by  fire  to  the  property  hereinbefore  mentioned."  That  is  a 
valid  contract ;  and,  as  the  property  is  wholly  destroyed,  the  value 
of  the  whole  must  be  made  good,  not  merely  the  particular  interest 
of  the  plaintiffs.  They  will  be  entitled  to  apply  so  much  to  cover 
their  own  interest,  and  will  be  trustees  for  the  owners  as  to  the 
rest.  The  authorities  are  clear  that  an  assurance  made  without 
orders  may  be  ratified  by  the  owners  of  the  property,  and  then  the 
assurers  become  trustees  for  them. 

(GoLERiDOB,  J.  was  absent.) 

WlOHTMAN,  J. : 

There  are  two  questions.  The  first,  whether  the  goods  destroyed 
were  covered  at  all  by  the  policies.  The  policies  are  on  various 
descriptions  of  goods ;  and,  amongst  others,  on  goods  "  in  trust." 
It  seems  clear  to  me  that  the  goods  in  question  were  in  trust. 
The  plaintiffs  are  warehousemen  and  wharfingers ;  and  the  goods 
were  in  their  warehouse;  they  had  a  lien  on  them,  subject  to 
which  they  were  accountable  to  the  *owners  who  had  entrusted 
them  with  the  goods.  So  the  goods  lost  were  goods  in  trust. 
Then  comes  the  question,  can  the  plaintiffs  recover  their  value  ? 
It  seems  to  me  that  they  may,  unless  there  be  something 
making  it  illegal  to  insure  more  than  the  plaintiffs'  own  interest. 
Mr.  Lush  does  not  contend  that  any  statute  applies.  It  has  been 
decided  that,  if  no  statute  applies,  a  person  insured  may  recover  the 
amount  contracted  for;  and,  that  being  so,  I  think  the  plaintiffs 
entitled  to  recover  the  whole  value. 

Crompton,  J. : 

I  cannot  entertain  the  least  doubt  that  in  these  policies  the 
words  *'  in  trust "  are  used  without  any  reference  to  a  subpoena 
in  Chancery.  The  parties  meant  to  insure  those  goods  with 
which  the  plaintiffs  were  entrusted,  and  in  every  part  of  which 
they  had  an  interest,  both  in  respect  of  their  lien  and  in  respect  of 
their  responsibility  to  their  bailors.  What  the  surplus  after  satisfy- 
ing their  own  claim  might  be,  could  only  be  ascertained  after  the 
loss,  when  the  amount  of  their  lien  at  that  time  was  determined ; 
but  they  were  persons  interested  in  every  particle  of  the  goods. 

Judgment/or  the  plaintiffs. 
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1866.  HAWKINS  V.  TWIZELL. 

Jan.  21a 
(5  EL  &  Bl.  883—892 ;  S.  C.  25  L.  J.  Q.  B.  160 ;  2  Jur.  N.  S.  302.) 

The  rule  of  marine  law,  that  wages  depend  on  the  earning  of  freight,  does 
not  apply  to  the  wages  of  the  master. 

[The  rule  of  the  marine  law  that  "freight  is  the  mother  of  wages'*  was 
entirely  abrogated,  with  regard  to  seamen,  by  the  Merchant  Shipping  Act,  18a4 
(17  &  18  Yict.  c.  104),  s.  183,  re-enacted  by  the  Merchant  Shipping  Act,  1894 
(57  &  58  Yiot.  c.  60),  s.  157.  It  seems  stifficient  to  retain  the  head-note  of  this 
case,  which  merely  decided  that  the  master's  wages  were  never  subject  to  the 
rule.] 

i85«.  REG.   V.   INHABITANTS  of  COMBS. 

Jan^d.  ^g  ^  ^  ^j  892-903 ;  8.  C.  25  L.  J.  M.  C.  59  ;  2  Jur.  N.  S.  255.) 

L  ^^*  i  Three  legitimate  children,  two  above  the  age  of  seven  years  but  below 

the  age  of  sixteen  years,  and  one  under  the  age  of  seven  years,  were  resident 
with  their  mother,  a  widow,  in  the  parish  of  N.,  the  settlement  of  mother 
and  children  being  in  the  parish  of  C.  The  mother  neglected  her  children, 
and  was  unable  to  support  them.  At  the  instance  of  a  relative,  they  were 
taken  to  the  workhouse  of  N.  and  there  maintained  by  the  parish  of  N.,  the 
mother  remaining  out  of  the  workhouse  in  N.  After  the  children  had 
remained  in  the  workhouse  separate  from  the  mother  for  three  months,  an 
order  was  obtained  for  their  removal  to  0.  On  appeal,  the  Sessions  con- 
firmed the  order,  subject  to  a  case  stating  the  above  facts,  and  finding  that 
the  admission  of  the  children  into  the  workhouse  was  with  the  consent  of 
the  mother,  and  with  the  immediate  object  of  relieving  the  children ;  and 
that  it  was  in  every  way  most  beneficial  to  them  to  be  removed  thither ; 
and  that  the  ultimate  object  of  their  admission  was  their  removal  to  their 
place  of  settlement : 

Held,  by  Lord  Campbell,  Ch.  J.,  Wiohtman  and  Crompton,  JJ.,  that 
stat.  9  &  10  Vict.  0.  66,  s.  3,  did  not  apply,  both  because  the  children  were 
not  at  the  time  of  the  order  residing  with  the  mother,  and  because  she, 
being  chargeable  in  respect  of  the  relief  given  to  the  children,  might  herself 
have  been  lawfully  removed  from  N.  And  that,  though  the  child  under 
the  age  of  seven  could  not  have  been  removed,  if  the  effect  had  been  to 
separate  it  from  the  mother  so  as  to  deprive  it  of  the  benefit  of  nurture, 
it  was  removeable,  the  mother  being  unable  to  afford  it  nurture,  and  the 
separation  having  been  bond  fide  brought  about  for  the  benefit  of  the  child. 
Aliter,  if  the  separation  had  been  maid  fide  or  colourable. 

CoLEBiDOE,  J.,  diM€7Uiente,  holding  that  all  three  children  must  be  con- 
sidered as  in  law  still  residing  with  the  mother,  as  their  separation  de  /ado 
from  her  was  brought  about  by  the  parish  officers  of  N.  with  the  ultimate 
object  of  a  removal  from  N.,  and  therefore  could  not  be  made  available  by 
them  in  support  of  it,  however  good  their  motives  might  have  been.  And 
that  the  consent  of  the  mother  was  inoperative,  and,  therefore,  the  child 
under  nurture  was  not  removeable. 

But  he  agreed  that  the  elder  two  of  the  children  were  removeable,  on  the 
sole  ground  that  the  mother,  being  chargeable  in  respect  of  the  relief  given 
to  her  children,  might  herself  have  been  removed. 

On  appeal  against  an  order  of  two  justices  of  the  borough  of 

*■  •SOS  ]       Ipswich,  for  the  removal  of  Susannah  *Palmer,  aged  14,  Edgar 

Palmer,  aged  11,  and  Edward  Palmer,  aged  6  years,  from  the  parish 
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of  St.  Nicholas  in  the  borough  of  Ipswich  to  the  parish  of  Combs         Rso. 
in  the  county  of  Suffolk,  the  Sessions  confirmed  the  order,  subject       combs. 
to  the  opinion  of  the  Court  of  Queen's  Bench  on  the  following 
case. 

The  paupers  are  the  legitimate  children  of  Mary  Ann  Palmer,  the 
widow  of  James  Palmer,  who  died  in  1848,  being  then  legally 
settled  in  the  parish  of  Combs  in  the  county  of  Suffolk,  in  which 
parish  Mary  Ann  Palmer  and  the  three  paupers,  their  children, 
were  also  all  legally  settled.  After  the  death  of  her  husband,  Mary 
Ann  Palmer  formed  an  illicit  connection  with  a  man  named  Knock, 
and  went,  taking  the  three  paupers  with  her,  and  cohabited  with 
him  at  his  house  in  the  parish  of  St.  Nicholas  in  the  borough  of 
Ipswich,  where  she  gave  birth  to  an  illegitimate  family  by  him,  and 
was  wholly  unable  to  maintain  the  three  paupers  ;  and  they,  at  the 
date  of  the  order  hereinafter  mentioned,  were  in  a  starving  con- 
dition, and  wandered  about  the  neighbourhood  during  the  day,  and 
at  night  slept  at  Knock's  house  with  their  mother.  At  the  instance 
of  John  Wells,  the  uncle  of  the  three  paupers,  by  whom  they  had 
frequently  been  relieved  both  with  food  and  clothing  in  consequence 
of  the  neglect  and  inabiUty  of  their  mother  to  feed  and  clothe  them, 
the  relieving  officer  of  the  district  in  which  the  respondent  parish 
is  situate  offered  to  give  to  Mary  Ann  Palmer,  who  was  then 
pregnant  with  a  child  by  Knock,  an  order  for  the  admission  of  her- 
self and  the  three  paupers  to  the  Ipswich  Union  house ;  this  she 
refused  to  accept  for  herself,  and  threatened  to  destroy  herself  if  an 
attempt  was  made  to  remove  her  to  the  union  house,  but  consented 
to  the  three  paupers  *being  removed  thither ;  and,  on  the  1st  [  *894  ] 
November,  1858,  the  three  paupers  were  taken  by  John  Wells, 
their  uncle,  from  the  house  in  which  their  mother  resided  with 
Knock,  and  with  her  consent  to  the  Ipswich  Union  house,  into 
which  they  were  received  under  an  order  from  the  relieving  officer 
for  their  admission  as  chargeable  to  the  parish  of  St.  Nicholas  in 
that  borough,  and  where  they  remained  until  the  making  of  the 
order  of  removal  hereinafter  mentioned.  The  three  paupers  were 
admitted  into  the  union  house,  with  the  consent  of  their  mother, 
and  with  the  immediate  object  of  relieving  them  ;  and  it  was  most 
beneficial  to  them  in  every  way  to  be  removed  there ;  the  ultimate 
object  of  their  admission  was  their  removal  to  their  place  of 
settlement ;  and,  on  the  18th  February,  1864,  the  three  paupers, 
then  being  and  having  been  during  all  the  interval  since  the  1st 
November,  1858,  in  the  Ipswich  Union  house,  an  order  for  their 
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Reg.  removal,  withoat  their  mother  who  was  then  still  resident  with 
Combs.  Knock,  to  the  appellant  parish  was  duly  made  by  two  magistrates 
for  the  borough  of  Ipswich,  which  is  the  order  appealed  against. 
It  was  contended,  on  the  part  of  the  appellants,  that,  as  the  order 
for  the  admission  of  the  three  paupers  to  the  Ipswich  Union  house 
was  given  by  the  respondents,  with  the  view,  as  above  stated,  of 
removing  them  to  the  place  of  their  settlement,  the  order  for  their 
removal  to  the  parish  of  Combs  while  in  the  Ipswich  Union  house 
must  be  considered  as  having  been  made  while  they  were  still 
resident  with  their  mother;  and  that,  as  the  relief  given  to  the 
children  had  rendered  the  mother  removeable,  the  children  were 
irremoveable,  under  stat.  9  &  10  Vict.  c.  66,  s.  3,  without  her ;  and 
that,  even  if  that  statute  did  not  apply,  and  the  two  children 
[  *896  ]  between  the  *age  of  sixteen  and  seven  years  were  removeable  with- 
out the  mother,  still  the  younger  child  was  irremoveable  without 
the  mother  as  being  within  the  age  of  nurture. 

If  the  Court  shall  be  of  opinion  that  under  these  circumstances 
all  the  children  were  removeable  without  their  mother,  then  the 
order  is  to  be  confirmed. 

If  the  Court  shall  be  of  opinion  that  under  these  circumstances 
all  the  children  were,  or  the  youngest  child  was,  irremoveable  with- 
out the  mother,  then  the  order  is  to  be  quashed  either  altogether, 
or  as  regards  such  youngest  child  only,  as  the  case  may  be. 

H.  Mills  and  Bxdwer  [were  heard  in  support  of  the  order  of 
Sessions,  and  Dasent  and  Worlledge,  contra], 

[  897  ]       Lord  Campbbll,  Ch.  J. : 

I  am  of  opinion  that  the  order  of  removal  was  properly  made  and 
ought  to  be  affirmed. 
[  *898  ]  As  far  as  regards  the  children  who  are  above  the  age  *of  nurture, 

it  is  clear  that  an  order  for  their  removal  might  have  been  made 
before  stat.  9  &  10  Vict.  c.  66  :  and  I  think  that  sect.  8  of  that  Act 
does  not  apply  to  the  present  case,  because  the  children  were  not 
residing  with  their  mother,  and  because  the  mother  might  herself 
lawfully  be  removed  from  the  parish.  We  are  to  look  at  the  state 
of  things  at  the  time  when  the  order  was  made.  The  mother  had 
abandoned  her  children.  They  had  been  taken  into  the  workhouse 
where  they  were  nourished  without  any  maternal  care ;  and  there 
they  were  residing.  Can  it  be  said  that  this  separation  of  the 
children  from  their  mother  by  taking  them  into  the  workhouse  was 
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a  fraad  ?  On  whom  was  it  a  fraud  ?  It  is  found  that  it  was  most  Keq. 
beneficial  for  the  children  in  every  way  that  they,  being  in  the  combs. 
deplorable  state  described,  should  be  taken  away  from  the  house 
where  they  can  hardly  be  said  to  have  resided,  as  they  were  wander- 
ing about  all  day,  though  returning  to  it  as  their  sleeping  place  at 
night,  as  wild  animals  might  have  done.  It  was  bond  fide  done  for 
the  benefit  of  the  children  ;  and  I  see  no  law  which  can  be  said  to 
be  evaded  by  it.  They  were  then  at  the  time  of  the  order  residing 
in  the  workhouse  which  is  in  the  same  parish  with  the  mother ;  but 
they  were  not  residing  in  the  parish  with  the  mother,  which  is  a 
condition  attached  in  sect.  8.  There  is  another  condition  in  that 
section  which  is  not  fulfilled  ;  for  in  this  case  the  mother  might  be 
lawfully  removed  from  the  parish.  Therefore  stat.  9  &  10  Vict, 
c.  66,  s.  8,  does  not  apply  to  the  present  case. 

Then  comes  the  question  as  to  the  child  who  is  aged  six  years, 
and  therefore  within  the  age  of  nurture.  If  he  really  had  been 
under  the  nurture  of  the  mother,  he  could  not  have  been  separated 
from  her  by  an  order  of  *removal.  But  here  he  was  already  separated  [  *899  ] 
from  the  mother,  and  was  not  in  fact  under  nurture  at  the  time  the 
order  for  removal  was  made.  Suppose  that  the  mother  had  con- 
sented to  permit  some  charitable  lady  to  rear  the  child,  and  she 
had  removed  it  to  her  residence  perhaps  in  some  distant  parish. 
Could  it  then  be  said  that  the  child,  residing  with  her  protectrix, 
was  under  the  nurture  of  the  mother?  I  think  not;  the  child 
would  be  under  the  nurture  of  others,  not  of  her  mother.  I  think 
this  child  was  in  the  same  position.  It  was  under  the  nurture  of 
others  in  the  workhouse ;  which  was  in  the  same  parish  as  the 
mother,  it  is  true  ;  but  that  is  immaterial.  The  mother  had  already 
abandoned  the  child ;  it  was  separated  from  her  ;  there  was  no 
nurture  of  the  mother  of  which  the  child  would  be  deprived ;  and 
the  order  of  removal  does  not,  under  such  circumstances,  separate 
the  child  from  its  mother  or  deprive  it  of  nurture. 

GOLERIDOB,   J.: 

I  am  of  opinion  that  the  order  is  good  as  regards  the  children 
above  the  age  of  nurture,  but  bad  as  regards  the  youngest  child. 
And,  so  far  as  regards  the  eldest  two  children,  though  in  fact  I  have 
come  to  the  same  result  as  my  Lord,  I  am  obliged  to  differ  from  him 
in  the  reasons  on  which  I  ground  my  judgment. 

It  is  impossible  to  read  this  case  without  feeling  a  strong  temp- 
tation, if  possible,  to  support  this  order :  but  we  must  remember 
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Bisa.        that  what  we  decide  to  be  law  will  apply  to  cases  where  the  facts 
Combs.       ^^^  ^^^V  different ;  and,  if  our  judgment  is  warped  by  the  special 
facts,  we  run  the  risk  of  laying  down  bad  law.    I  shall  therefore 
confine  myself  to  the  consideration  of  the  law. 
[  *900  ]  Stat.  9  &  10  Yict.  o.  66,  s.  8,  seems  to  me  not  to  be  ^framed  with 

a  view  to  nurture  at  all.  It  applies  to  children  up  to  the  age  of 
sixteen :  the  reason  why  that  age  was  taken  is  obvious  enough  when 
you  look  at  the  enactments  in  the  Poor  Law  Act  (4  &  5  Will.  IV.  c.  76) 
as  to  bastards,  and  as  to  the  maintenance  of  children,  legitimate  or 
illegitimate,  by  the  mother's  husband.  The  object  of  the  Act  was  to 
prevent  the  separation  of  children  under  that  age  from  those  bound 
to  support  them ;  and  it  extends  the  provision  to  other  relatives. 
But  it  attaches  two  conditions ;  the  children  are  to  be  residing  in 
the  parish,  with  the  relative ;  and  the  relative  must  be  a  person 
who  may  not  lawfully  be  removed  from  the  parish.  As  far  as 
regards  the  eldest  two  children,  the  questions  are,  whether  those 
conditions  are  fulfilled.  Now,  as  to  the  first.  De  facto  they  were 
not  resident  with  their  mother ;  they  had  been  separated  from  her, 
by  being  taken  to  the  workhouse.  But,  if  such  a  separation  was 
brought  about  in  fraud  of  the  law,  though  with  the  best  intentions, 
it  cannot  be  made  available  to  defeat  the  law  by  those  who  brought 
it  about.  .  Now  the  facts  here  are  that  the  uncle  of  these  children 
had  repeatedly  relieved  them  without  disturbing  the  residence  or  in 
any  way  interfering  with  it.  He  applies  to  the  relieving  officer ; 
and,  in  consequence  of  his  application,  the  children  are  taken  to  the 
workhouse,  with  the  ultimate  object  of  their  removal  to  the  place  of 
their  settlement.  Had  the  order  for  their  removal  been  obtained 
next  day,  it  could  hardly  have  been  said  that  the  separation  for  the 
purpose  of  obtaining  the  order  of  removal  could  be  used  to  support 
it.  I  think  that  the  lapse  of  time  makes  no  difference,  the  separa- 
tion being  with  that  ultimate  object.  The  other  condition  seems 
[  *90i  J  to  me  not  fulfilled.  I  cannot  see  any  reason  why  the  *mother 
should  not  be  chargeable  for  the  relief  given  to  her  children;  nor 
why,  if  chargeable,  she  might  not  be  lawfully  removed.  On  that 
ground  I  think  the  order,  as  far  as  regards  the  eldest  two  children, 
may  be  sustained ;  but  I  see  great  mischief  if  we  say  that  parish 
officers  may,  under  a  mistaken  idea  that  they  are  acting  for  the 
benefit  of  the  poor,  take  steps  to  bring  a  particular  case  out  of  the 
rules  of  law. 

The  youngest  child  was  under  the  age  of  nurture ;  but  de  facto 
this  child  derived  no  benefit  from  the  nurture.    It  was  for  its  own 
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advantage  taken  away  from  a  bad  mother  with  her  consent.  But  Reo. 
the  law  is  framed  on  the  ground  that.it  is  for  the  general  benefit  of  combs. 
children  under  the  age  of  nurture  to  stay  with  the  mother.  This 
case  is  an  exception  in  fact ;  but  I  think  there  is  no  exception  from 
the  general  rule  of  law.  The  mother  cannot  consent.  Take  the 
case  supposed  by  my  Lord,  that  a  mother,  perhaps  a  good  mother, 
has  consented  to  allow  a  rich  lady  to  adopt  and  rear  the  child  at  her 
own  residence.  And  suppose  that,  the  lady's  fit  of  caprice  being 
spent,  she  tires  of  her  pet,  and  allows  it  to  become  chargeable  on 
the  parish.  Is  the  effect  of  such  a  state  of  things  to.  be  that  the 
infaiit  is  to  be  removeable  to  the  place  of  its  settlement  in  a  distant 
parish  from  the  mother  ?  It  seems  to  me  that  this  supposed  case 
shows  the  importance  of  adhering  to  the  general  rule,  and  holding 
that  the  mother  cannot  consent  to  the  removal  of  her  child,  which 
the  law  for  the  general  benefit  forbids,  whilst  the  child  is  under  the 
age  of  nurture. 

WlOHTMAN,  J. : 

The  elder  two  of  the  children  might  have  been  removed  before 
stat.  9  &  10  Vict.  c.  66 ;  and  therefore,  as  far  as  they  are  concerned, 
the  question  is  whether  *the  case  falls  within  sect.  8.  Beading  that  [  *^^  ] 
section,  we  find  that  it  applies  only  to  a  child  "  residing  in  any 
parish  with  his  or  her"  specified  relatives.  Not  merely  residing 
in  the  same  parish,  but  residing  with  them.  Now,  in  the  present 
case,  the  mother  being  wholly  unable  to  support  them,  they  were 
taken  at  the  instance  of  their  uncle  to  the  workhouse,  and  cannot,  I 
think,  when  there,  be  in  any  way  considered  as  then  residing  with 
their  mother.  I  agree  also  in  the  reason  on  which  my  brother 
GoLBRiDOB  concurs,  that,  even  if  residing  with  their  mother,  they 
are  out  of  the  operation  of  the  section,  because  the  mother  was 
removeable.  The  argument  to  the  contrary  requires  us  to  add  to 
the  section  that  the  children  shall  not  be  removed  except  along  with 
their  relative.  But  that  would  extend  the  enactment  beyond  what 
was  either  said  or  intended. 

With  regard  to  the  third  child,  I  have  had  more  doubt.  But  the 
law  rendering  a  child  irremoveable  during  nurture  is  for  the  benefit 
of  the  child.  And,  as,  de  facto,  the  child  had  no  benefit  from  its 
mother's  nurture,  I  think  it  was  removeable.  If  this  had  been 
brought  about  by  fraud,  the  case  would  have  been  entirely  altered ; 
but  here  it  was  bond  fide  for  the  benefit  of  the  child.  It  is  suggested 
that  our  decision  may  open  a  door  for  fraud  and  mischiefs  which  do 
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Rko.         not  arise  here.   I  hope  not,  when  our  decision  proceeds  on  the  ground 
Combs.        that  in  fact  the  child  was  not  under  nurture,  and  that  the  mother 
was  in  fact  wholly  unable  to  give  the  child  any  benefit  of  nurture. 

Grompton,  J. : 

I  agree  that  the  children  were  not  residing  with  their  mother  so 
as  to  bring  them  within  the  operation  of  stat.  9  &  10  Vict.  c.  66,  s.  3. 
[  *903  ]  If  the  ^separation  of  the  children  from  the  mother  had  been  merely 
colourable  with  a  view  to  an  order  of  removal,  I  should  say  with 
my  brother  Golbridge  that  it  was  not  available.  And,  if  the  order 
had  been  applied  for  next  day,  there  would  have  been  very  strong 
evidence  that  the  separation  was  colourable,  though  it  would  have 
been  only  evidence.  But  here,  when  I  see  that  the  children  are 
maintained  for  more  than  three  months  in  the  workhouse  before 
any  order  is  applied  for,  I  cannot  doubt  that  the  separation  was  not 
merely  colourable,  but  bond  fide.  The  question  as  to  the  yonngesi 
child  also  depends  upon  the  facts.  The  rule  of  law  is,  I  think, 
that  the  child  under  seven  years  of  age  shall  not  be  separated  from 
its  mother  so  as  to  deprive  it  of  the  benefit  of  nurture.  I  cannot 
agree  with  my  brother  Golbridge  in  thinking  that  the  intentions  of 
the  mother  are  not  material  when  they  show  that  the  child  will  not, 
in  consequence  of  its  removal,  lose  any  benefit,  which  is  the  case 
when  the  mother  wholly  abandons  her  child.  I  cannot  go  so  far  as 
to  lay  down  the  rule  that  a  child  under  the  age  of  seven  shall,  under 
no  circumstances,  be  removed  from  the  parish  in  which  the  mother 
lives.  That  would,  I  think,  be  considering  the  interests  of  parishes, 
not  of  children.  The  child  may,  I  think,  be  removed  if  it  loses  no 
•  benefit  of  nurture  by  the  removal.  In  this  case  he  is  de  facto  not 
under  nurture ;  and  the  mother  is  unable  to  give  him  nurture  ;  and 
therefore  he  loses  no  benefit  by  the  removal. 

Order  confirmed. 


,1856.  ROURKE  V.  SHORT  (l). 

(5  El.  &  BL  904—913  ;  S.  0. 2d  L.  J.  Q.  B.  196  ;  2  Jur.  N.  S.  352 ;  4  W.  E.  247  ; 

[  904  ]  26  L.  T.  O.  S.  235.) 

Plaintiff  and  defendant,  while  conversing  as  to  some  rags  which  plaintiff 
proposed  to  sell  and  defendant  to  purchase,  disputed  as  to  the  price  of  a 
former  lot  of  rags,  plaintiff  asserting  the  price  to  have  been  lower  than 
defendant  asserted  it  to  have  been.  They  agreed  that  the  question  should 
be  referred  to  M.,  a  spirit  merchant,  and  that  whichever  party  was  wrong 

(1)  Cited,     Higginson     v.     Simpson      192,  36  L.  T.  17;   WiUan  v.  Coif  (IS n) 
(1877)  2  C.  P.  D.  76,  78,  46  L.  J.  0.  P.       36  L.  T.  704. 
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should  pay  M.  for  a  gallon  of  brandy,  and  that,  if  plaintiff  was  right,  the       Roubkb 
price  of  the  lot  now  on  sale  should  be  6«.  per  cwt.,  but,  if  defendant  was  r. 

right,  '6$.    M.  decided  that  plaintiff  was  right.    Plaintiff  sent  the  rags  to        Short. 
defendant,  but  defendant  refused  to  accept  them  at  6^.,  offering  5«. 

To  an  action  for  goods  bargained  and  sold,  defendant  pleaded  the  facts 
specially  (except  as  to  the  reference  to  M.),  averring  that  6s.  was  higher 
and  d«.  lower  than  the  value  of  the  rags  bargained  for,  and  justified  the 
refusal  to  accept  on  the  ground  that  the  agreement  was  made  by  way  of 
wager,  and  therefore  within  the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  s.  18  : 

Held,  that  the  plea  was  good,  and  was  supported  by  the  facts.  And  this, 
whether  or  not  the  fact  of  the  agreement  relating  to  the  brandy  was  taken 
into  consideration. 

Declaration  for  goods  bargained  and  sold. 

Pleas.    1.  Never  indebted. 

2.  That,  ''jnst  before  the  alleged  bargain  and  sale  of  the  said 
goods  in  the  said  declaration  mentioned,  in  a  certain  discourse  then 
held  between  the  plaintiff  and  the  defendant,  a  dispute  arose  between 
them,  as  to  whether  certain  rags,  theretofore  sold  and  delivered  by 
the  plaintiff  to  the  defendant,  were  stated,  in  a  certain  invoice 
which  had  been  theretofore  delivered  of  and  concerning  such  rags, 
to  have  been  so  sold  and  delivered  at  or  for  the  price  or  sum  of 
58.  9d.  for  every  112  lbs.  of  such  rags,  or  at  and  for  the  price  of  6<. 
for  every  112  lbs.  of  such  rags  :  and  the  plaintiff  then  asserted  that 
the  said  price  of  the  said  rags  was  stated,  in  the  said  invoice,  to  be 
at  and  after  the  rate  or  price  of  5«.  9d.  for  every  112  lbs.  of  such 
rags ;  and  the  defendant  then,  on  the  contrary,  asserted  that  the 
said  price  of  the  said  rags  was  stated  in  the  said  invoice  to  be  at  and 
after  the  rate  or  price  of  6«.  for  every  112  lbs.  of  such  rags.  Where- 
upon it  was,  illegally  and  by  way  of  gaming  and  wagering,  agreed 
by  and  between  the  plaintiff  and  the  defendant  that,  if  the  said 
assertion  of  the  plaintiff  *respecting  the  price  of  the  said  rags  f  *^^  J 
should  be  thereafter  found  to  be  correct,  then  and  in  such  case  he, 
the  defendant,  should  pay  for  and  on  behalf  of  the  plaintiff  the 
price  or  value  of  one  gallon  of  the  best  brandy,  and  should  also 
accept  and  receive  of  and  from  the  plaintiff,  who  should  then 
deliver  to  the  defendant,  the  said  goods  in  the  said  declaration 
mentioned  at  and  after  the  rate  or  price  of  6«.  for  every  112  lbs.  of 
the  said  goods,  the  same  being  more  than  the  real  value  of  the  said 
goods:  and  that,  if,  on  the  contrary,  the  said  assertion  of  the 
defendant  respecting  the  price  of  the  said  rags  should  be  thereafter 
found  to  be  correct,  then  and  in  such  case  the  plaintiff  should  pay 
for  and  on  behalf  of  the  defendant  the  price  or  value  of  one  gallon 
of  the  best  brandy,  and  should  also  sell  and  deliver  to  the  defen- 
dant, who  should  then  accept  and  receive,  the  said  goods  in  the  said 
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BouRKB  declaration  mentioned  at  and  after  the  rate  or  price  of  Ss.  for  every 
Short.  112  lbs.  of  the  said  goods,  the  same  being  less  than  the  real  value 
of  the  said  goods.  And  the  defendant  avers  that,  after  the  making 
of  the  said  agreement,  it  was  found  that  the  said  assertion  of  the 
plaintiff  was  correct ;  and  that  thereupon  the  defendant  paid,  for 
and  on  behalf  of  the  plaintiff,  the  price  or  value  of  one  gallon  of 
the  best  brandy ;  and  that  the  plaintiff  then  bargained  and  sold  to 
the  defendant,  under  and  in  pursuance  of  the  said  illegal  agreement 
BO  made  by  way  of  gaming  and  wager  as  aforesaid,  and  not 
otherwise,  the  said  goods  in  the  declaration  mentioned ;  and  the 
same  and  every  part  thereof  were  then  so  bargained  and  sold  by 
the  plaintiff  to  the  defendant  as  in  the  declaration  alleged  under 
and  in  pursuance  of  the  said  agreement  and  not  otherwise. 
Contrary  to  the  statute  in  such  case  made  and  provided.  And  the 
[  *906  1  ^defendant  further  says  that  he,  the  defendant,  afterwards  wholly 
refused  to  accept  or  receive  the  said  goods,  or  any  part  thereof,  and 
then  and  thence  hitherto  wholly  repudiated  the  said  agreement,  as 
he  lawfully  might  for  the  cause  aforesaid." 

Issues  on  both  pleas. 

On  the  trial,  before  Growder,  J.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  plaintiff,  who  was  a  dealer  in  rags,  offered,  in  a 
conversation  with  defendant,  to  sell  him  some  rags.  The  defendant 
saw  the  rags,  and  stated  that  he  thought  them  worth  not  so  much 
as  some  purchased  by  him  of  the  plaintiff  on  a  former  occasion. 
The  plaintiff  stated  that  the  price  of  the  lot  now  on  sale  was  to  be 
6b.  per  cwt.  of  112  lbs.  The  defendant  said  that  the  price  of  the 
former  lot  had  been  6a. :  the  plaintiff  said  that  it  had  been  6s.  9d, 
The  parties  then  went  together  to  a  spirit  merchant  named  Magee, 
and  stated  to  him  an  arrangement  which  they  had  made  as  to  the 
price  to  be  paid  for  the  lot  now  on  sale.  Magee  then  said  that,  as 
the  three  were  all  business  men  together,  he  ought  to  have  an 
interest  in  it,  and  the  plaintiff  and  defendant  ought  to  pay  for  a 
gallon  of  brandy  for  his  trouble.  He  then  drew  up  the  following 
written  agreement : 

''  Mr.  Bourke  states  that  the  goods  sold  by  him  to  Mr.  Short,  and 
afterwards  burned,  were  invoiced  at  6a.  9d.  per  cwt.  of  112  lbs. 
Mr.  Short  says  the  price  was  6a.  per  cwt.  The  losing  man  is  to 
pay  for  the  winner  one  gallon  best  brandy.  The  five  tons  of  rags 
now  lying  at  Salford  Station  are  to  be  regulated  in  price  according 
to  the  above,  namely :  Mr.  Bourke  says  they  are  invoiced  at  5a.  9^., 
Mr.  Short  says  6a.    It  is  also  agreed  by  both  parties  that,  if  Mr. 
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Rourke  is  wrong,  *they  are  to  be  charged  at  8«.  only  ;  if  Mr.  Short      Rourke 
IB  wrong  he  is  to  pay  for  the  same  6«."  Short. 

This  was  signed  by  both  parties  :  and  they  agreed  that  the  fact  [  *iK)7  ] 
in  dispate  should  be  decided  by  Magee.  Magee  decided  in  favoar 
of  the  plaintiff.  A  gallon  of  brandy  was  sent  to  the  plaintiff's 
house  next  day.  The  rags  were  forwarded  by  the  plaintiff  to  the 
defendant;  and  an  invoice  was  sent  charging  them  at  6«.  The 
defendant  staled,  in  a  letter  to  the  plaintiff,  that  they  were  not 
worth  so  much,  and  offered  to  take  them  at  58.  The  plaintiff  not 
assenting  to  this,  the  defendant  refused  to  accept  the  rags. 

The  learned  Judge  was  of  opinion  that  this  contract  fell  within 
stat.  8  &  9  Vict.  c.  109,  8.  18,  and  that  the  second  plea  was  proved. 
He  then  directed  a  verdict  for  the  plaintiff  on  the  first  issue,  and 
for  the  defendant  on  the  second,  giving  the  defendant  leave  to 
move  to  enter  a  verdict  for  the  plaintiff  on  the  second  issue,  power 
being  reserved  to  the  Court  to  draw  inferences  of  fact. 

In  last  Michaelmas  Term,  Atherton  obtained  a  rule  nm  to  show 
cause  why  a  verdict  should  not  be  entered  for  the  plaintiff  on  the 
second  issue,  ''  on  the  ground  that  the  learned  Judge  misdirected 
the  jury  in  directing  them  that  the  evidence  given  at  the  trial  was 
sufficient  to  prove  the  second  plea ;  or  why  judgment  should  not 
be  entered  for  the  plaintiff,  notwithstanding  the  verdict  found  for 
the  defendant  on  the  second  plea." 

Watson  and  Monk  now  showed  cause : 

It  is  true  that  the  price  of  goods  may  be  made,  in  a  contract  of 
sale,  to  depend  upon  an  uncertain  event ;  and,  where  that  is  the 
bond  fide  intention,  there  is  no  wager,  within  the  *  meaning  of  [  *908  ] 
stat.  8  &  9  Vict.  c.  109,  s.  18 ;  as  if,  for  instance,  the  contracting 
parties,  not  knowing  the  then  market  price,  should  agree  that  the 
goods  should  be  sold  at  such  market  price,  whatever  it  might  turn 
out  to  be.  And  this  might  be  so,  though  the  uncertain  event  was 
either  past  or  future.  The  language  of  the  section  might  be  said 
to  avoid  all  contracts  of  which  a  wager  formed  part.  *  *  But 
here  there  is  nothing  but  the  wager. 

(Lord  Campbell,  Ch.  J. :  The  statute  does  not  make  the  bargain 
illegal,  like  those  pointed  at  in  stat.  7  Geo.  II.  c.  8,  but  only  makes 
the  contract  incapable  of  supporting  an  action. 

Cromfion,  J. :  The  question  here  seems  to  be,  whether  there  was 
R.R. — VOL.  cm.  51 
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RouBKB      really  a  bargain  for  sale  and  purchase,  leaving  the  price  to  the 
Shobt.       event,  or  whether  the  bargain  was  simply  colourable  to  disguise  a 
wager.) 

The  Court  is  to  draw  the  inference  of  fact. 

(Lord  Campbell,  Ch.  J. :  As  to  the  brandy,  no  more  seems  to 
have  been  in  view  than  a  douceur  to  the  arbitrator.) 

But  the  main  contract  is  a  wager  :  it  resembles  a  contract,  common 
a  few  years  ago,  to  give  a  large  sum  down  in  consideration  of 
receiving  a  named  sum  per  day  during  the  life  of  Napoleon 
Bonaparte.  That  was  not  a  purchase  of  a  determinable  annuity, 
but  a  wager. 

(Crompton,  J. :  Cannot  the  parties  agree  that  the  price  shall 
depend  upon  the  occurrence  of  an  event,  for  instance,  on  the  high 
seas  ? 

[*909]  Lord  Campbell,  Ch.  J.:    *  Suppose  such  an  event  affected  the 

marketable  value  ?) 

That  would  be  a  sale.     *     *     * 

Atherton-  and  J.  A.  Russell^  contra  : 

The  section  avoids  a  contract,  whatever  be  its  terms,  so  far  as  it 
is  made  for  the  purpose  of  carrying  out  a  wager.  An  obvious 
instance  of  this  is  the  case  of  a  nominal  sale  of  goods,  where  it  is 
not  intended  that  any  goods  shall  pass,  but  the  difference  in  the 
market  prices  at  the  time  of  the  nominal  bargain  and  the  nominal 
time  of  delivery  is  to  be  paid. 

(Lord  Campbell,  Ch.  J. :  That  was  held,  by  the  Court  of  Common 
Pleas,  to  be  a  wager  :  Gi'izewood  v.  Blane  (1).) 

There  is  here  no  wager,  properly  speaking,  except  as  to  the  brandy. 
(Lord  Campbell,  Ch.  J. :  I  attach  no  weight  to  that.) 

As  for  the  rest,  no  doubt  the  main  object  was  the  real  sale  and 
purchase  of  goods. 

(Lord  Campbell,  Ch.  J.  :  Which  are  to  be  paid  for  at  more  or 
less  than  their  real  value.  It  is  not,  like  Grizewood  v.  Blane  (l), 
the  case  of  a  contract  nominally  for  a  sale,  but  said  to  be  really  one 

(1)  11  C.  B.  526,  538, 
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of  wagering  :  the  contract,  in  its  *term8,  is  a  wager ;  the  question      Bourke 
is  whether,  in  substance,  it  is  something  else.)  short, 

r  *9io  1 
The  jury  would  have  to  say  whether  the  bargain  was  made  for  the 

purpose  of  covering  a  wager. 

(WiGHTMAN,  J. :  Suppose,  in  one  event,  nothing  at  all  was  to  be 
paid?) 

The  question  would  still  be  the  same :  the  evidence  for  the  jnry 
might  be  more  or  less  strong.  In  this  case  the  arrangement  as  to 
the  price  arose  merely  from  a  conversation  as  to  the  intended  sale  : 
each  party  agreed  to  the  contingent  prices,  by  way  of  pledge  for 
the  accuracy  of  his  recollection. 

(Lord  Campbell,  Gh.  J. :  That  is  a  wager.) 

The  seller  says,  I  will  not  abate  the  price  unless  I  am  mistaken. 

(WiGHTMAN,  J. :  And,  if  I  am,  you  shall  have  the  goods  at  half 
price.) 

The  substantial  transaction  was  the  sale. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  case  is  within  the  statute.  The  plea  is 
clearly  good.  The  action  is  for  goods  bargained  and  sold,  the 
defendant  being  required  to  take  the  goods.  The  question  is, 
whether,  on  this  contract,  he  is  liable  to  take  the  goods.  The 
plea  sets  forth  a  certain  conversation,  in  which  the  plaintiff  and 
defendant  expressed  contrary  opinions,  and  on  which  opinion,  as  it 
seems  to  me,  they  laid  a  wager;  and  it  goes  on  to  aver  facts 
showing  that  the  plaintiff  won  that  wager.  It  seems  to  me  that, 
according  to  the  terms  employed,  and  not  merely  employed 
colourably,  the  previous  price  was  the  point  on  which  the  wager 
was  to  turn,  and  the  stake  was  the  difference  of  the  price  to  be  now 
paid.  It  is  just  the  same  as  where  one  party  asserts  a  fact  and 
another  denies  it,  and  a  wager  is  to  be  won  or  lost  according  as  one 
or  the  other  is  right.  That  seems  to  me  to  be  a  contract  by  way 
of  wagering,  *  within  the  statute.  It  makes  no  difference  that  there  [  •sn  ] 
was  a  real  intenticm  to  part  with  the  goods.  If  a  horse  worth  1001. 
is  to  be  sold,  and  the  buyer  and  seller  agree  that  upon  one  event 
the  price  shall  be  nothing  and  upon  another  2001.,  that  is  a  wager, 
though  there  be  a  real  intention  of  selling  the  horse,  I  do  not 
attach  much  weight  to  the  part  of  the  contract  which  relates  to  the 
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RouRKB  brandy :  it  might  be  separated  from  the  rest  of  the  contract :  yet 
Short.  it  does  seem  to  me  to  assist  somewhat  in  supporting  the  allegation 
in  the  plea  that  6«.  was  more  than  the  real  value  of  the  goods  and 
8«.  less.  The  plea  is,  I  think,  made  out,  and  shows,  not  indeed  an 
illegal  agreement,  but  one  which  cannot  be  enforced,  and  is  merely 
an  engagement  on  the  honour  of  the  parties. 

GOLBRIDGE,  J. : 

I  am  of  the  same  opinion.  The  question  is,  whether  this  is 
merely  a  stipulation  for  the  sale  and  purchase  of  goods  at  a  price 
to  be  regulated  by  ascertaining  a  past  event,  or  a  wager  on  that 
event.  My  Lord  has  shown  that  it  is  a  wager.  It  seems  to  have 
been  suggested  that  the  price  should  be  regulated  by  reference  to  a 
former  bargain ;  but  the  parties  appear  to  have  differed  as  to  the 
terms  of  that  former  bargain.  Had  they  merely  meant  to  determine 
the  price  by  the  former  price  they  would  have  simply  said,  Let  us 
ascertain  what  that  price  was :  and  then  no  one  could  have  said 
that  this  was  any  thing  more  than  a  mode  of  ascertaining  the  price 
for  the  new  sale.  But  is  that  what  they  do  ?  They  make  the  new 
price  a  vehicle  for  a  risk  upon  the  former  event.  They  say.  Let 
us  ascertain  the  price  of  the  former  goods ;  and  if  that  was  Ss.  9d, 
these  goods  shall  be  sold  for  Qs. ;  but  if  the  former  price  was  Gs, 
I  *912  I  these  shall  be  sold  at  88.  There  clearly  was  no  reference  to  *the 
value  of  the  former  goods  as  a  mode  of  aseertaining  the  value  of 
the  present  goods  ;  for,  the  lower  the  former  price  was,  the  higher 
the  present  price  is  to  be.  The  value  of  the  present  goods  is 
entirely  lost  sight  of.  Each  party  merely  says,  I  am  so  confident 
of  the  correctness  of  my  opinion  that  I  will  agree,  if  I  am  wrong,  to 
take  or  give  such  a  sum  for  the  goods.  As  to  the  brandy,  if  the 
agreement  as  to  that  be  connected  with  the  rest  of  the  transaction, 
that  furnishes  a  stronger  reason  for  the  decision ;  if  not,  it  does 
not  affect  the  decision. 

WlOHTMAN,  J. : 

I  think  this  was  a  contract  by  way  of  wager ;  it  was  a  bet  as  to 
the  former  price.  If  we  were  to  hold  that  this  was  not  a  contract 
by  way  of  wager,  we  should  let  in  many  cases  that,  though  they 
might  be  contracts,  were  in  substance  wagers. 

Cbompton,  J. : 
The  question  is  whether  this  agreement  as  to  the  sale  of  the 
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goods  was  a  contract  by  way  of  wager.     It  is  clear  that  there  was  a      Koubke 

wager  in  the  transaction  ;  for  the  event,  on  which  the  price  was  to       short. 

depend,  was  one  that  did  not  determine  the  value  of  the  present 

goods  to  be  that  which  was  agreed  to  be  given.     Try  the  question 

by  supposing  the  declaration  to  be  framed  on  the  special  contract, 

and  not  for  goods  bargained  and  sold.     The  bargain  must  have 

been  put  as  depending  on  the  event;  and  the  test  may  be  suggested, 

whether  you  could  so  put  it  without  incorporating  the  wager.    At 

the  same  time,  I  am  not  quite  satisfied  as  to  the  meaning  of  the 

words  in  the  statute,  "  contracts  or  agreements"  "byway  of  gaming 

or  wagering.*'    If  every  thing  is  to  depend  upon  the  fact  of  there 

being  a  wager,  would  the  whole  contract  be  avoided  in  every  case 

where  there  *is  a  wager,  or  is  it  avoided  merely  where  it  is  a  cloak      [  *913  ] 

for  gambling  ?    I  am  not  satisfied  that  the  whole  contract  is  void 

when  a  part  only  depends  on  the  wager.    But  here,  where  the 

contract  mainly  depends  upon  the  wager,  I  by  no  means  disagree 

with  the  rest  of  the  Court. 

^  Rule  absolute. 

TBAHERNE  v.  GARDNER  (1).  isse. 

Jan.  25. 
(5  El.  &  Bl.  913—943 ;  S.  C.  25  L.  J.  Q.  B.  201  ;  2  Jur.  N.  S.  394  ;  4  W.  E.  

281  ;  26L.  T.  O.  S.  271.)  [913] 

Where  a  steward  of  a  copyhold  court  refuses  to  admit  except  upon 
payment  by  the  tenant  of  fines  and  fees  not  duly  payable  (as  where  the 
steward  insists  on  payments  as  for  four  admittances  where  payments  are 
due  in  respect  of  one  only,  or  of  higher  fees  to  himself  upon  the  admittance 
of  joint  tenants  than  are  due  in  respect  of  a  single  tenant),  the  tenant,  if  he 
pays  the  money  under  protest,  is  entitled  to  recover  it  back  as  money  had 
and  received.  His  right  to  recover  the  full  excess  is  not  lessened  by  his 
having,  on  one  occasion,  offered  to  pay,  upon  admittance,  a  sum  including 
part  of  such  excess,  the  stewai-d  not  having  accepted  such  offer. 

If  a  copyhold  tenant  convey  his  tenement  in  several  parcels  to  different 
parties,  and  some  only  of  those  parcels  afterwards  devolve  upon  a  single 
person,  that  person  (in  the  absence  of  special  custom)  is  not  entitled 
to  be  admitted  by  a  single  admittance ;  but  the  lord  may  insist  upon 
several  admittances  (whether  in  a  single  instrument  or  not)  in  respect 
of  each  parcel  which  has  so  devolved  ;  and  there  must  be  stamps  in  respect 
of  each. 

The  steward  is  entitled  to  fees  in  respect  of  each,  but  not  necessarily  to 
an  equal  fee  in  respect  of  each  ;  his  payment  is  to  be  in  proportion  to  his 
labour.  Per  Lord  Campbell,  Ch.  J. :  a  fee  of  ]3«.  4cf.,  claimed  in  respect 
of  special  custom,  would  be  rank. 

Under  stat.  oo  Geo.  III.  c.  192,  s.  2  (2),  if  copyhold  lands  be  devised,  the 

(1)  Cited,  Bryant  v.   F(h4   (1867—  30  Ch.  D.  581,  687,  53  L.  T.  502. 

1868)  L.  R  2  Q.  B.  161,  167,  L.  R.  3  (2)  Repealed,   WUls   Act,    1837    (7 

Q.  B.  497,  607,  37  L.  J.  Q.  B.  217,  18  Will.  IV.  &  1  Vict.  c.  26),  s.  2.    See 

L.  T.  687  ;  Johnstone  v.  Sjmtctr  (1885)  now  ss.  3  and  6  of  the  Act  of  1837. 
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Traherne  steward  is  entitled  to  fees  as  in  respect  of  a  surrender  to  the  use  of  the  will, 

r.  though  such  a  suireuder  is  no  longer  necessary,  to  the  same  amount  as 

Gardner.  would  have  been  payable  for  an  actual  surrender.  Where,  by  the  custom  of 

the  manor,  surrenders  were,  before  the  statute,  sometimes  made  in  Court, 
and  sometimes  out  of  Court  and  then  presented  in  Court,  registered  and 
enrolled,  the  payment  is  still  to  be  made,  the  labour  of  the  steward  having 
been  practically  the  same  in  each  case. 

Where  admittance  is  claimed  on  behalf  of  joint  tenants,  the  steward  (in 
the  absence  of  special  custom)  is  not  entitled  to  higher  fees  than  upon  the 
admittance  of  a  single  tenant. 

Declaration  for  money  paid,  money  received  for  use  of  plaintiflFs, 
and  money  found  due  on  accounts  stated. 

Plea :  Never  indebted.    Issue  thereon. 
[  914  ]  On  the  trial,  before  Williams,  J.,  at  the  Gloucestershire  Spring 

Assizes,  1858,  a  verdict  was  found  for  the  plaintiflFs,  by  consent, 
subject  to  a  special  case.  Tbe  substance  of  the  case,  so  far  as 
material  to  the  points  of  law  decided,  were  as  follows : 

The  plaintiflfs  are  devisees  in  trust  of  certain  copyhold  premises 
situate  in  the  manor  of  Cheltenham,  under  the  will  of  John  Gilbert 
Boyds,  deceased:  only  one  of  the  plaintiflTs  is  now  living,  the 
plaintiff  Traherne  having  died  in  December,  1858 ;  and  a  suggestion 
has  been  duly  entered  of  that  fact. 

The  defendant  James  Agg  Gardner  is  lord  of  the  said  manor ; 
and  the  defendant  Edmund  Lambert  Newman  is  the  steward  of  the 
same  manor.  Mr.  Rowland  James  Ticehurst,  a  solicitor  in  partner- 
ship with  the  said  E.  L.  Newman,  is  the  deputy  steward,  and 
transacts  the  business  of  surrenders  and  admissions  in  the  manor 
courts,  and  other  matters  appertaining  to  the  ofiSce  of  deputy 
steward.  Occasionally  Mr.  William  Henry  Gwinnett,  who  is  also 
a  solicitor  in  partnership  with  Mr.  Newman  and  Mr.  Ticehurst, 
officiates  as  such  deputy  steward. 

The  estates  held  of  the  manor  are  copyhold  of  inheritance,  and 
held,  as  to  many  of  them,  at  small,  and,  in  all  cases,  at  fixed, 
pecuniary  rents  and  heriots  and  fines :  but  in  some  cases  the  rents 
and  heriots  are  of  larger  amount ;  the  heriots  are  payable  on  death 
and  alienation  ;  the  fines  on  admission. 

J.  G.  Royds  died  seized  of  four  copyhold  tenements,  to  which  he 
had  been  admitted  at  courts  held  for  the  manor  on  18th  July,  1883, 
2nd  September,  1883, 25th  October,  1888,  and  13th  February,  1845, 
under  or  by  virtue  of  four  several  surrenders  made  to  his  use  at 
[  ♦915  ]  those  four  several  courts :  and  the  sites  of  such  four  *  tenements 
consisted  of  parts  of  three  copyhold  closes,  called,  respectively, 
Bestcroft,  Bayshill  and  Burford's  Mead.    Bestcroft  and  Bayshill, 
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two  of  such  closes,  containing  respectively  five  acres  and  twelve  Tbaherks 
acres,  were  formerly  parts  of  one  copyhold  estate  belonging  to  Oabdneb. 
John  Delabere,  clerk.  From  April,  1807,  the  closes  Bestcroft  and 
Bayshill  were  held  under  separate  and  distinct  copies  of  court  roll. 
In  that  month,  J.  Delabere  and  others  sold  and  surrendered  the 
close  called  Bayshill,  and,  in  1808,  the  close  called  Bestcroft,  to 
Henry  Thompson.  The  site  of  the  messuage  and  premises  com- 
prised in  the  surrender  and  admission  of  18th  July,  1888,  is  one 
only  of  many  parts  into  which  the  close  called  Bestcroft  has,  at 
various  times  since  1808,  been  laid  out  and  divided  and  sold  in  lots 
or  parcels  for  building  on.  The  site  of  the  messuage  and  premises 
comprised  in  the  surrender  and  admission  of  13th  February,  1845, 
is  only  one  of  many  parts  into  which  the  close  called  Bayshill  has 
from  time  to  time  since  1807  been  in  like  manner  laid  out  and 
divided  and  sold  in  parcels  for  building  on.  The  sites  of  the 
several  messuages  and  premises  comprised  in  the  other  two  sur- 
renders and  admissions,  which  are  dated  respectively  2nd  September, 
1888,  and  25th  October,  1833,  immediately  before  the  surrender 
and  admission  of  the  2nd  September,  1833,  were  parts  of  one 
copyhold  called  Burford's  Mead,  of  which  the  surrenderor  John 
Edwards  was  seized.  The  sites  of  such  last  mentioned  premises 
are  two  of  many  parts  into  which  the  close  called  Burford's  Mead 
has  also,  from  time  to  time  during  the  last  thirty  years,  been  laid 
out  and  divided  and  sold  in  lots  or  parcels  for  building  on.  The 
four  tenements,  of  which  J.  G.  Koyds  died  seized,  were  never  held 
as  one  tenement. 

J.  G.  Boyds  made  no  surrender  in  his  lifetime  of  the  tenements       [  9i6  ] 
so  held  by  him.    He  duly  signed  and  published  his  will,  containing 
as  follows : 

"  I  give  and  devise  unto  my  sons-in-law  George  Traherne,  of  " 
&c.,  "and  Frederick  John  Parry,  of"  &c.,  "their  heirs  and  assigns, 
all  and  singular  the  freehold,  copyhold  and  customary  lands,  tene- 
ments and  hereditaments,  and  other  the  real  estate,  whatsoever  and 
wheresoever,  of  or  to  which  I,  or  any  person  or  persons  in  truit 
for  me,  am,  is,  are,  or  shall  be  seized,  possessed,  or  entitled  in 
possession,  reversion,  remainder  or  expectancy,  or  which  I  have 
power  to  dispose  of  or  appoint  by  this  my  will :  To  the  uses  and 
upon  the  trusts  following,  that  is  to  say,"  &c.  Executed  25th 
June,  1843. 

The  testator  J.  G.  Boyds  died  on  11th  September,  1849. 

At  a  general  court  leet  and  court  baron,  held  for  the  manor  of 
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Traherne  Cheltenham,  on  9th  May,  1851,  the  homage  presented  the  death  of 
Gardner,  the  said  testator  J.  G.  Boyds.  And  thereupon  proclamation  was 
made  for  any  person  claiming  title  to  the  copyhold  or  customary 
hereditaments  lying  within  and  holden  of  the  manor,  whereof  the 
testator  died  seized,  to  come  into  court  and  be  admitted.  A  notice 
was  afterwards  made  out  and  signed  by  the  deputy  steward,  the 
said  B.  J.  Ticehurst,  to  the  effect  following,  and  sent  by  him  to 
Mrs.  Boyds,  the  widow  of  the  testator,  J.  G.  Boyds. 

''  To  the  heir,  according  to  the  custom  of  the  manor  of  Chelten- 
ham, in  the  county  of  Gloucester,  of  John  Gilbert  Boyds,  late  of 
Cheltenham,  Esq.,  deceased,  or  other  the  person  or  persons  claiming 
[  *917  ]  title  to  the  copyhold  *hereditaments  hereinafter  referred  to,  and 
to  each  and  every  of  them,  and  to  all  other  persons  whom  it  may 
concern. 

"  I  hereby  give  you  notice  that,  at  a  view  of  frankpledge  with 
the  general  court  leet  and  court  baron,  held  in  and  for  the  said 
manor  of  Cheltenham,  on  the  9th  day  of  May,  1851,  a  first  pro- 
clamation was  made  for  any  person  or  persons  claiming  title  to  the 
copyhold  or  customary  hereditaments  lying  within  and  holden  of 
the  said  manor,  whereof  the  said  J.  G.  Boyds  died  seized,  to  come 
into  court  and  be  admitted;  but  no  one  came.  Wherefore  a 
second  proclamation  was  ordered  to  be  made  at  the  next  general 
court.  And  I  hereby  give  you  further  notice  that  such  second 
proclamation  will  be  made  at  the  view  of  frankpledge  with  the 
general  court  leet  and  court  baron  which  will  be  holden  in  and  for 
the  said  manor  in  the  month  of  November  now  next  ensuing :  and 
that  a  third  proclamation  will  be  made,  at  the  view  of  frankpledge 
with  the  general  court  leet  and  court  baron  which  will  be  holden 
in  and  for  the  said  manor  in  the  month  of  May  then  next 
following. 

"  And  I  hereby  give  you  further  notice  that,  in  case,  upon  or  before 
the  making  of  such  third  proclamation,  no  person  shall  come  into 
court  and  be  admitted  to  the  said  copyhold  or  customary  heredita- 
ments, the  same  will  be  seized  into  the  hands  of  the  lord  of  the 
said  manor  for  want  of  a  tenant.  Dated  this  6th  day  of  June, 
1851." 

(Signed)      "Bowld.  J.  Ticehurst, 

"  Deputy  steward  of  the  said  manor.*' 

It  has  been  usual  to  hold  two  general  courts  in  the  year  for  the 
[  ♦gis  ]       manor,  one  of  them  in  the  month  of  May,  *and  the  other  in  the 
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month  of  November.  Both  of  these  courts  are  held  at  the  building  trahernb 
called  the  Manor  Office.  It  has  also  been  usual  to  hold  special  courts  qa^neb 
in  the  interim  of  the  general  courts,  at  the  request  of  any  of  the 
copyholders,  for  the  dispatch  of  their  business.  But  such  special 
courts  have,  since  the  said  B.  J.  Ticehurst  acted  as  deputy  steward, 
been  frequently  held  at  the  office  of  business  of  himself  and  his 
said  co-partners,  and  sometimes  at  the  manor  office.  And,  since 
the  4  &  5  Vict.  c.  35,  s.  87,  such  special  courts  have  been  held 
without  the  presence  of  homage  or  crier,  or  any  formal  ceremony. 

On  th^  9th  of  June,  1851,  the  attorneys  for  the  plaintiffs  prepared 
a  general  form  of  admission  in  the  words  following. 

"  Manor  of  Cheltenham,  )   ^  customary  court  of  James  Agg 


cum  mevibris 
County  of  Gloucester. 


Gardner,  Esquire,  lord  of  the  manor 
aforesaid,  held  in  and   for    the  said 
manor,  on  the  day  of  a.d.  18     ,  before  gentleman, 

deputy  of  Edmund  Lambert  Newman,  gentleman,  steward  of  the 
said  manor.  To  this  court  came  George  Traherne,  of  "  &c.,  "  and 
produced  the  last  will  and  testament  of  John  Gilbert  Boyds,  of 
Cheltenham,  in  the  county  of  Gloucester,  Esquire,  deceased,  dated 
25th  day  of  June,  1843,  and  by  virtue  thereof,  on  behalf  of  himself 
and  Frederick  John  Parry,  late  of  "  &c.,  "  in  the  said  will  named, 
claimed  and  prayed  to  be  admitted  tenants  to  all  customary 
messuages,  lands,  tenements  and  hereditaments  whatsoever,  within 
and  parcel  of  the  said  manor,  with  the  appurtenances,  of  which 
the  said  J.  G.  Boyds  died  seized ;  whereby  fell  to  the  lord,  for  a 
heriot, 

"  Upon  which  the  lord,  by  the  deputy  steward  aforesaid,  the  [  919  ] 
premises  aforesaid,  with  the  appurtenances,  did  grant  to  be  had 
and  holden  unto  the  said  G.  Traherne  and  F.  J.  Parry,  their  heirs 
and  assigns,  for  ever,  according  to  the  custom  of  the  said  manor, 
as  settled  by  Act  of  Parliament,  upon  the  trusts  of  the  said  will, 
rendering  therefore,   yearly,  at  the  days   usual,  by   equal 

portions;  and  for  a  heriot,  when  it  shall  happen,  ;    and  all 

other  rents,  burthens,  customs  and  services  therefore  before  due 
and  of  right  accustomed.  And,  for  such  estate  in  the  premises, 
the  said  G.  Traherne  and  F.  J.  Parry  gave  to  the  lord  for  a  fine 
,  being  the  full  rent  of  the  premises  doubled,  according  to 
the  tenor  of  the  said  Act,  and  thereof  admitted  tenants." 

On  the  same  9th  of  June,  1851,  when  no  court  of  the  manor 
had  been  called  or  was  held,  John  Bubb,  one  of  the  attorneys  for 
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Traherne  the  plaintiffs,  took  the  said  form  of  admission  to  Mr.  Ticehurst, 
Gardner.  ^^^  deputy  steward,  at  his  said  office  of  business,  and  claimed  that 
the  plaintiffs  should  be  admitted  thereby.  Mr.  Ticehurst  objected, 
alleging  that  Mr.  Boyds  had  died  seized  of  four  separate  copy* 
hold  tenements,  and  stated  that  he  should  require  four  separate 
admittances,  and  four  sets  of  fees,  but  without  naming  the  amount 
of  them.  But  Mr.  Bubb  declined  to  take  an  admittance  on  those 
terms.  Neither  of  the  plaintiffs  attended  with  Mr.  Bubb  on  this 
occasion. 

On  the  following  day,  not  being  a  day  any  court  was  called  or 
held,  Mr.  Bubb  called  again  on  Mr.  Ticehurst  at  his  said  office  with 
the  plaintiff  Traherne,  bringing  with  him  two  forms  of  admission, 
one  of  them  in  respect  of  the  property  which  had  belonged  to  J.  Dela- 
here,  and  the  other  in  respect  of  the  property  which  had  belonged 
I  ♦920  ]  ♦to  John  Edwards,  as  before  mentioned,  and  told  Mr.  Ticehurst 
that  he  would  consent,  on  the  part  of  the  plaintiffs,  to  two  admis- 
sions,  and  to  the  payment  of  two  sets  of  fees,  although  he  insisted 
that  one  admission  and  one  set  of  fees  were  all  that  could  lawfully 
be  required.  Mr.  Ticehurst  said  the  lord  had  nothing  to  do  with 
the  reunion  of  tenements ;  that  he  should  require  four  admissions, 
and  four  sets  of  fees,  and  a  fee  as  on  a  surrender  to  the  use  of  the 
testator's  will,  without  naming  the  amount  of  any  of  such  fees. 
Mr.  Traherne  was  not  admitted. 

The  next  general  court  was  held  on  14th  November,  1851 ;  at 
which  the  second  proclamation  was  made ;  and  the  next  general 
court,  being  that  at  which  the  third  proclamation  was  to  be  made, 
was  held  on  14th  May,  1862 ;  previously  to  which,  public  notice 
signed  by  the  defendant  Newman,  as  steward,  was  published  in 
the  Cheltenham  newspapers  of  the  time  and  place  of  holding  the 
same.  The  notice  is  headed  "Manor,  borough  and  hundred  of 
Cheltenham  ; "  and  the  following  paragraph  concludes  the  notice. 
"All  persons  intending  to  make  surrenders  of,  or  be  admitted 
tenants  to,  any  customary  lands  within  the  said  manor  are 
requested  to  send  particulars  thereof,  or  apply  some  days  before 
the  court  at  the  manor  office.*' 

On  12th  May,  1852,  Benjamin  Bubb,  a  partner  in  the  firm  of 
the  attorneys  for  the  plaintiffs,  saw  the  deputy  steward,  Mr. 
Ticehurst,  and  asked  him  whether  he  would  allow  Mr.  Royd's 
devisees  to  be  admitted  as  to  the  property  late  Edwards's,  by  one 
admission.  Mr.  Ticehurst  said :  No ;  he  should  require  four 
admissions  to   the   four  tenements.      Nothing  was  said  at   this 
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interview   as   to   the  admission   to   the   property  late  Delabere's.     Teahbrne 
Benjamin  Bubb  afterwards  prepared  the  minutes  of  four  *admis-     gardnbb. 
sions,    which   were   delivered    by    him,  on    14th   May,  18S2,  to       [  *92i  ] 
Mr.  Ticehurst;    and  Benjamin  Bubb  attended  with  the  plaintiff 
Traherne  at  the  general  court  held  at  the  manor  office  on  that  day. 
And,  at  such  court,  the  plaintiff  Traherne  signed  the  minutes  of  the 
four  admissions;    and  he   was  then  admitted  by  Mr.  Ticehurst 
thereon  accordingly.    He  acted  as  deputy  steward,  although  the 
general  court  was  held  in  the  name  of  Mr.  Gwinnett. 

The  following  is  a  copy  of  the  admission  with  respect  to  the 
property  to  which  the  testator  was  admitted  tenant  on  18th 
July,  1838:  and  there  were  three  other  admissions  in  similar 
form,  with  respect  to  the  tenements  to  which  the  testator  was 
admitted  on  2nd  September,  1833,  26th  October,  1833,  and  15th 
February  respectively. 

The  admittance  was  set  out.  It  corresponded  to  the  form  given 
ante,  p.  809  (the  blanks  being  filled  up),  down  to  and  including  the 
words  ''  and  parcel  of  the  said  manor,"  and  then  went  on  as 
follows :  "  with  the  appurtenances,  to  which  the  said  John  Gilbert 
Boyds  was  admitted  tenant  at  a  court  held  on  or  about  the  18th 
day  of  July,  1838,  on  the  surrender  of  William  Vines  and  others, 
whereby  fell  to  the  lord,  for  a  heriot,  2d. ;  and  proclamation  thereof 
was  made,  if  any  one  &c. ;  and  nobody,  &c. :  Upon  which  the 
lord,  &c."  (as  ante,  p.  809,  the  blanks  being  filled  up).  "  And,  for 
such  estate  in  the  premises,  the  G.  Traherne  and  F.  J.  Parry  gave 
to  the  lord  for  a  fine  2d.,  being  the  full  rent  of  the  premises, 
doubled  according  to  the  tenor  of  the  said  Act,  and  the  further 
sum  of  Id.  by  reason  of  the  admittance  of  the  two  claimants  as 
joint  tenants :  and  they  were  thereof  admitted  tenants." 

(Signed)     "George  Traherne." 

Immediately  after  the  plaintiff  Traherne  had  signed  the  admis-        [  922  ] 
sions,  and  had  been  admitted  as  before  stated,  a  bill  of  the  fees, 
which  had   been    previously  prepared,   was    added    up    by  Mr. 
Ticehurst,  or  the  clerk  at  the  manor  office  under  his  direction,  and 
presented  to  the  said  Mr.  Bubb.     *     *     * 

On  this  bill  being  handed  to  him,  Mr.  B.  Bubb  said  :  "  I  protest        [  923  ] 
against  these  fees."      To  which  Mr.  Ticehurst  answered:    "You 
may  protest  as  you  like  ;  these  are  the  fees." 

Mr.  Benjamin  Bubb  then  paid  Mr.  Ticehurst,  in  discharge  of  the 
bill,  the  sum  of  21/.  18».   3rf.,  being  the  amount  of  the  bill   less 
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Trahebne  68.  6d.  The  6^.  8d.  was  deducted,  as  the  deputy  steward  had  no 
Gabdneb.  minutes  of  admission  to  prepare ;  and  it  was  customary  for  the 
attorney  preparing  them  to  retain  that  sum  for  his  own  use. 
Properly  Mr.  Benjamin  Bubb  ought  to  have  deducted  four  6«.  B^.s, 
on  account  and  for  the  use  of  Bubb  &  Co.,  as  he  prepared  the 
four  minutes  of  admission ;  but  by  mistake  he  deducted  only  one 
6^.  8^.  Simultaneously  with  the  cheque  for  the  fees,  Mr.  Benjamin 
Bubb  handed  Mr.  Ticehurst  a  protest  signed  by  the  plaintiff 
Traherne,  of  which  the  following  is  a  copy. 

"  To  James  Aog  Gardner,  Esq.,  lord  of  the  manor  of  Cheltenham ; 
to  Edmund  Lambert  Newman,  Esq.,  his  steward;  and  to 
Rowland  James  Ticehurst,  Esq.,  deputy  steward. 
"  I,  the  undersigned  George  Traherne,  on  behalf  of  myself  and 
of  John  Frederick  Parry,  Esq.,  do  hereby  protest  against  the  right 
of  you,  or  either  of  you,  to  charge  us  with  the  payment  of  more 
than  two  sets  of  court  fees  on  our  claim  and  admission,  as  devisees 
under  the  will  of  the  late  John  Gilbert  Boyds,  to  the  property  held 
of  the  manor  of  Cheltenham  of  which  he  died  seized,  hereby 
asserting  our  right  to  be  admitted  as  to  the  premises  to  which  the 
[  *^24  ]  said  J.  G.  Royds  was  admitted  ♦at  courts  respectively  holden  for 
the  said  manor,  on  the  13th  February,  1845,  and  the  18th  July, 
1838,  by  one  admission,  both  properties  having  been  formerly 
one  tenement  belonging  to  John  Delabere.  And,  as  to  the  premises 
to  which  the  said  J.  G.  Boyds  was  admitted  at  courts  respectively 
holden  for  the  said  manor  on  the  2nd  September,  1833,  and  the 
25th  of  October,  1833,  we  assert  our  right  to  be  admitted  thereto 
by  one  admission,  both  properties  having  formerly  been  one  tene- 
ment  belonging  to  John  Edwards.  And  we  make  the  payment 
of  the  said  two  sets  of  court  fees  on  compulsion,  and  in  order  to 
prevent  the  seizure  of  the  copyhold  tenements  by  the  lord  of  the 
manor  for  want  of  a  tenant.  And,  for  myself  and  on  behalf  of 
the  said  F.  J.  Parry,  I  protest  against  the  charges  made  by  you 
of  four  several  sums  of  six  shillings  and  eight  pence  for  the 
admission  of  more  than  one  person  as  tenant ;  as  also  against  the 
fees  charged  by  you  as  payable  in  respect  of  the  abolished  surrender 
to  the  use  of  a  will  on  the  admission  of  a  devisee.  And  we  make 
the  payment  of  the  said  four  several  sums  of  six  shillings  and 
eight  pence,  and  the  said  fees  last  named,  on  compulsion,  and  to 
prevent  a  seizure  as  hereinbefore  stated. 
"  Dated  this  14th  day  of  May,  1852." 

(Signed)  "George  Traherne." 
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The  four  admissions  of  the  plaintiffs  were,  in  due  course,  entered    Trahebne 
in  the  court  roll  books  of  the  manor;    and  copies  thereof  were     gabdnee. 
made  out,  on  parchment  duly  stamped  and  signed,  by  Mr.  Gwin- 
nett, as  the  deputy  steward.     And,  on  18th  August,  1852,  the  four 
copies  of  court  roll  of  these  admissions  were,  pursuant  to  the  Stamp 
Act,  delivered  to  the  plaintiffs'  attorneys,  with  ♦whom,  or  with  the       [  *925  ] 
plaintiffs,  the  copies  of  court  roll  have  ever  since  remained.   *   *    * 

The  copyholders'  solicitors  in  Cheltenham  have  usually  prepared 
their  own  minutes  of  surrenders  and  admittance.  The  steward  has 
been  accustomed  to  charge  for  the  minutes  in  the  gross  amount  of 
his  fees,  but  to  allow  the  solicitor  who  prepared  them  68.  8(f.,  the 
fee  for  so  doing.  The  practice  is,  and  for  about  forty-two  years 
last  past  has  been,  that  the  minutes  of  the  surrender  or  admittance 
should  be  a  perfect  draft  of  the  surrender  or  admittance  on  the 
roll,  so  that,  as  in  the  present  case,  *the  minutes  being  prepared  [  *926  ] 
by  the  copyholders'  solicitor,  the  duties  which  devolve  on  the 
steward  are  to  search  the  rolls,  to  ascertain  the  number  of  tenements 
of  which  the  testator  died  seized,  either  in  his  own  right  or  as 
trustee  or  mortgagee,  or  otherwise,  and  the  rent  and  heriot  payable 
in  respect  of  each  tenement,  and  to  take  an  abstract  or  extract 
thereof ;  to  ascertain  the  arrears  of  rent  due  for  each  tenement ;  to 
peruse  and  settle  the  minutes  of  admission,  if  the  steward  does 
not  prepare  them ;  to  appoint  and  attend  the  court,  to  grant  the 
admittance,  to  enrol  the  admittance  on  the  court  rolls,  to  examine 
the  same  with  the  minutes,  to  engross  the  copy  of  court  roll  of  the 
admittance,  to  provide  and  prepare  the  parchment  for  the  copy  of 
court  roll,  and  to  get  the  same  duly  stamped,  to  examine  the 
stamped  copy  with  the  court  roll,  and  certify  and  sign  the  same, 
and  to  deliver  such  copy  of  court  roll,  within  four  months,  pursuant 
to  the  requirements  of  the  Stamp  Act. 

Prior  to  1815,  the  copyhold  estates  might,  by  the  custom  of  the 
manor,  have  been  surrendered  to  the  use  of  the  will ;  and  it  was 
customary  in  the  said  manor  for  surrenders  to  be  made  in  court, 
and  out  of  court  before  two  customary  tenants,  to  the  use  of  the 
will  of  the  surrenderor.  Such  surrenders  are  warranted  by  the 
custom  of  the  manor,  as  settled  by  the  statute.  And  fees  were 
payable  in  respect  of  surrendering  in  court  such  estates  to  the  use 
of  the  will,  and  for  presenting,  registering  and  enrolling  surrenders 
made  out  of  court.  The  surrenders  out  of  court  to  the  use  of  a 
will  appear  to  have  been  very  much  more  numerous  than  the 
surrenders  in  court  to  the  use  of  a  will. 
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T&AHERNE  Subsequently  to  1815  (where  a  surrender  to  the  use  of  a  will 
Gardheb.  inade  before  1815  was  actually  presented),  the  steward  charged  fees 
[  927  ]  as  before  referred  to.  Subsequently  to  1815,  and  till  May,  1851, 
with  reference  to  admittances  made  under  wills  made  after  1815, 
where  no  surrender  was  presented,  no  charge  was  made  by  the 
steward  either  in  respect  of  the  surrender  to  the  use  of  a  will,  or 
in  respect  of  the  presenting,  registering  or  enrolling  such  surrender. 

In  the  ancient  minutes  are  to  be  found  instances  of  the  admissions 
of  joint  tenants,  with  the  fees  marked  thereon.  In  1850,  and 
subsequently,  the  fee  books  show  that  a  fee  of  6s.  6d.  was  charged 
for  each  joint  tenant  admitted.  In  the  present  case  6«.  6d.  is 
added  to  each  set  of  court  fees  in  consequence  of  the  two  plaintifik 
being  admitted  as  joint  tenants,  making  altogether  1^.  6«.  Sd.  more 
than  would  have  been  charged  had  the  devise  been  to  one  person. 

The  case  then  stated  some  facts  as  to  the  surrender  of  the 
interest  of  the  widow  of  J.  6.  Boyds,  upon  which  nothing  ultimately 
turned. 

Then  followed  a  statement  of  the  bill  of  fees  and  disbursements, 
including  heriots,  rents  and  fines,  out  of  which  this  action  arose, 
showing  the  sums  which  the  plaintiffs  do  not  seek  to  recover,  and 
those  which  the  plaintiffs  do  seek  to  recover. 

*  0  m  0  * 

[  929  J  It  is  agreed  that  no  objection  is  to  be  taken  by  the  defendants 

on  the  ground  that  the  action  ought  to  have  been  brought  against 
one  of  the  defendants  instead  of  both.  And  that  the  plaintiffs  shall 
not  be  entitled  to  a  verdict  for  the  money  omitted  to  have  been 
deducted  or  overpaid  by  the  mistake  before  adverted  to. 

The  questions  for  the  opinion  of  the  Court  are : 

Whether  the  action  can  be  maintained  by  the  plaintiffs  at  all ; 
and,  if  it  can  be,  whether  it  is  maintainable  by  the  plaintiffs  against 
the  defendants  or  either  of  them  under  the  circumstances  above 
stated. 

Assuming  the  action  to  be  maintainable  against  the  defendants, 
or  either  of  them,  then  the  following  questions  are  raised. 

1st.  Whether  the  lord  was  bound  to  admit  the  plaintiffs  to  all 
the  customary  messuages,  lands  and  tenements  of  which  the 
testator  J.  G.  Boyds  died  seized,  by  one  admission  and  on  payment 
of  one  set  of  fees,  in  accordance  with  the  form  of  claim  prepared  by 
their  solicitors  (set  forth  ante,  p.  809). 

2nd.  Whether  the  lord  was  bound  to  admit  the  plaintiffs  on 
payment  of  one  admission  stamp. 
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8rd.  If  not  bound  to  admit  the  plaintiffs  as  mentioned  in  question  Tbahkbnb 
1,  whether  the  lord  was  bound  to  admit  them  by  two  admissions  ;  gard'nbb. 
and,  in  that  case,  on  payment  of  what  fees  and  stamp  duties. 

4th.  Whether  the  lord  was  entitled  to  require  lawfully  four 
admittances ;  and,  in  such  case,  upon  payment  of  what  fees. 

5th.  Whether  the  steward  was  entitled  to  charge  any  and  what 
fee  as  on  a  surrender  to  the  use  of  the  will  of  the  testator 
J.  G.  Royds. 

6th.  Whether  the  steward  was  entitled  to  a  separate  fee  on  the       [  93o  ] 
admission  of  each  joint  tenant.     *     ♦     ♦ 

The  Court  is  to  have  the  power  of  certifying  in  all  respects  as       [  ^^^  ] 
the  learned  Judge  who  tried  the  cause  would  have  had,  and  to  draw 
any  inferences  of  fact  which  a  jury  might  properly  draw. 

Whateley,  for  the  plaintiffs  (l) : 

Assuming  that  there  was  no  right  to  demand  the  payments  in 
question,  the  plaintiffs  are  entitled  to  recover  back   the  money 
in  this  *form  of  action  :    [Doe  d.  BurreU  v.  Bellamy  (2),  Astley  v.        [  *932  ] 
Reynolds  (3),  Morgan  v.  Palmer  (4).] 

Next,  as  to  the  question  how  many  admittances  the  lord  was 
entitled  to  require.  It  appears  that  there  are  four  copyhold 
tenements,  of  which  two  formerly  were  comprised  in  one,  and  two 
in  another  one.  They  now  all  four  coalesce,  a  single  party  being 
entitled  to  all,  and  demanding  admittance;  and  the  plaintiffs 
contend  that  there  should  be  either  one  admittance  for  the  whole, 
or  at  any  rate  only  two,  that  is,  one  admittance  in  respect  *of  all  [  *983  ] 
formerly  comprised  in  a  single  tenement.  In  the  first  place,  the 
records  of  the  manor  show  that,  according  to  the  custom  of  the 
manor,  there  ought  to  be  one  admittance  only.  (He  then  discussed 
the  documentary  evidence.)  Independently  of  custom,  at  any  rate 
no  more  than  two  admittances  are  necessary.  [Attree  v.  Scutt  (5) 
must  be  considered  as  overruled  by  Oarland  v.  Jekyll  (6)  and 
HoUoway  v.  Berkeley (7).]  It  is  true  that  in  neither  of  the  cases  last 
mentioned  was  the  land  divided  into  distinct  portions  held  severally 
as  in  the  case  here :  and  in  HoUoway  v.  Berkeley  (7)  the  Court 
expressly  abstained  from  deciding  the  question.  But  the  analogy 
between  the  two  cases  seems  to  be  complete.     *    *    * 

(1)  Before  Lord  Campbell,  Ch.  J.,  (4)  26  R.  R.  637  (2  B.  &  C.  729). 
Coleridge  and  Wightman,  JJ.  (5)  6  East,  476. 

(2)  14  R.  R.  596  (2  M.  A  S.  87\  (6)  27  R.  R.  630  (2  Bing.  273). 

(3)  2  Str.  915,  (7)  30  R.  B.  228  (6  B.  &  0.  2). 
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T&AHBBKE        Then,  as  to  the  stamps.    If  the  argument  on  the  last  *point  be 
Gardner,     correct,  one  stamp  only  is  wanted.     ♦     ♦     * 


[  *93i  ] 


(Lord  Campbbll,  Ch.  J. :  If  too  much  has  been  claimed  and  paid 
for  stamps,  can  that  be  recovered  back  as  money  had  and  received  ?) 


The  payment  was  as  compulsory  in  this  instance  as  in  that  of  the 
number  of  admittances.  *  *  In  Evans  v.  Upaher  (1),  though 
sixteen  fees  for  one  admittance  in  respect  of  sixteen  tenements  were 
held  to  be  payable,  a  stamp  as  for  one  admittance  only  was  paid. 

As  to  the  steward's  fees.  *  *  The  custom  could  not  be  called  in 
aid  on  behalf  of  the  steward ;  for  there  could  be  no  custom  to  disin- 
herit for  non-payment  of  fees.  But  here  no  custom  to  charge 
several  fees  in  such  a  case  appears.  (He  then  discussed  the  evidence 
as  to  the  custom.)  In  Evam  v.  Up8her{l),  where  the  fees  were 
held  to  be  payable  as  in  respect  of  sixteen  admittances,  the  decision 
turned  entirely  on  the  custom  as  affecting  the  special  Act  of  Parlia- 
ment. The  steward's  charge  therefore,  even  if  there  are  to  be  four 
[♦935]  admittances,  *must  be  on  a  quantum  meruit:  Everest  v.  G/yn(2). 
*  *  But,  on  the  authorities  already  cited,  one  only  admittance  is 
requisite,  and  therefore  only  one  fee  demandable. 

The  fee  charged  on  the  surrender  to  the  use  of  the  will  is  supposed 
to  be  supported  by  stat.  55  Geo.  III.  c.  192  (3).  That  statute,  by 
sect.  1,  makes  a  surrender  to  the  use  of  a  will  unnecessary,  but,  by 
sect.  2,  requires,  before  admittance,  the  payment  of  such  stamp 
duty  and  fees  as  would  have  been  lawfully  payable  in  the  case  of  a 
surrender.  Here,  in  the  case  of  surrenders  out  of  court,  which 
was  much  the  more  common  usage,  no  fees  were  payable. 

The  fee  for  the  admission  of  joint  tenants  must  also,  in  the 
absence  of  custom,  be  regulated  by  the  qtvantum  meruit :  and  the 
admittance  of  two  joint  tenants  occasions  no  more  labour  than  the 
admittance  of  one.  There  is  here  no  evidence  to  show  an  ancient 
custom  to  make  the  additional  charge.  (He  then  discussed  the 
evidence.) 

Sir  Fitzroy  KeUy,  contra  : 

So  far  as  the  payments  were  made,  under  protest,  because  the 

admittance  was  refused,  they  were  not  voluntary ;  and  the  action 

would  lie  in  this  respect.    But  here,  on  the  14th  of  May,  1852,  the 

plaintiffs  protested,  not  against  all  the  four  payments,  but  only  aa 

(1)  73  R.  R.  685  (16  M.  &  W.  675).  (3)  Antfy  p.  805,  note  (2), 

(2)  16  B.  B.  640  (6  Taunt.  425). 
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against  payments  in  respect  of  more  than  *two  tenements.     The  Teahbbnb 

action  therefore,  at  any  rate,  can  be  maintained  only  for  the  excess,  gardneb. 

if  there  be  one,  in  respect  of  two.  [  ♦936  ] 
As  to  the  lord's  right  to  several  admittances. 

(Coleridge,  J. :  If  you  could  treat  these  all  as  several  tenements, 
would  not  that  be  much  like  creating  copyholds  within  the  time  of 
legal  memory  ?) 

This  is  not  the  case  of  a  tenement  being  divided  into  parts,  and 
then  the  several  parts  coming  to  one  person ;  the  parts  do  not  all 
come  to  the  same  person,  but  only  portions  of  such  parts.  To 
apply  a  single  admittance  to  such  parts  would  have  the  effect  of 
confounding  the  registration  of  titles,  and  would,  in  fact,  much 
increase  the  trouble  of  the  lord  or  those  who  represent  him.  The 
cases  of  heriots,  Garland  v.  Jekyll  (l)  and  HoUoway  v.  Berkeley  (2), 
do  not  affect  the  question  as  to  the  number  of  admittances.  Indeed 
it  is  doubtful,  even  after  those  decisions,  whether,  when  the  lord 
has  once  had  actual  perception  of  several  heriots,  any  reunion  of 
the  tenements  can  reduce  his  right  to  that  of  claiming  one  heriot 
only;  for  that  state  of  facts  did  not  exist  in  either  of  those  two  cases. 

As  to  the  fees.  No  custom  appears  to  be  established  either  way. 
But  that  the  fees  received  by  the  steward  ought  to  be  larger  where 
there  are  admittances  for  four  tenements  than  where  there  is  only 
an  admittance  for  one,  is  obvious,  upon  the  principles  laid  down  in 
Everest  v.  Olyn  (3),  inasmuch  as  the  labour  is  much  greater  in  the 
one  case  than  in  the  other.  The  steward  is  entitled  to  require  that 
the  tenements  be  fully  set  out  in  the  instrument :  Reg.  v.  The  Lord 
of  Manor  of  Bishop's  Stoke  (4).  Now  the  trouble  of  examining  the 
particulars  *as  to  a  second,  third  or  fourth  tenement  is  as  great  as  [  *937  ] 
that  respecting  a  first  tenement.  In  Ueg.  v.  Eton  College  (6)  a 
copyhold  tenement  was  devised  to  one  for  life,  remainder  to  five  as 
tenants  in  common  :  the  tenant  for  life  died ;  and  the  five  severally 
surrendered  to  the  use  of  B.  in  fee;  and  the  lord  accepted  the 
surrender :  it  was  held  that  B.,  on  admittance,  must  pay  five  fees, 
and  that  there  must  be  five  stamps. 

The  question  as  to  the  stamps  seems  to  be  the  same  as  that  as  to 
the  number  of  admittances,  as  the  case  last  cited  proves. 

As  to  the  surrender,  the  reasonable  mode  of  applying  stat.  55 

(1)  27  R  R.  630  (2  Bing.  273).  (4)  69  R.  R.  839  (8  Dowl.  P.  C. 

(2)  30  R.  R.  228  (6  B.  &  C.  2).  (5)  8  a  B.  526. 

(3)  16  R.  R.  640  (6  Taunt.  425). 
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Trahebnb  Geo.  III.  c.  192,  b.  2(i),  seems  to  be  to  allow  to  the  lord  what  he 
Gardneb.  would  have  had  if  the  regular  mode  of  surrendering,  which  is  in 
court,  had  been  followed.  But,  at  any  rate,  the  steward  must  have 
been  paid  for  the  labour  of  receiving  the  presentment,  registering 
and  enrolling,  in  the  case  of  surrenders  made  out  of  court ;  and  he 
must  be  compensated  on  that  supposition. 

As  to  the  joint  tenants,  why  should  not  the  steward  receive  a  fee 
in  respect  of  each  interest  to  which' he  gives  effect  by  his  act? 

(Lord  Campbell,  Ch.  J. :  How  does  the  number  of  joint  tenants 
increase  the  trouble  of  the  steward  ?) 

Whateley,  in  reply : 

As  to  the  first  point :  the  terms  of  the  protest  are  unimportant. 
In  fact  no  protest  at  all  was  necessary,  the  payments  having  been 
exacted  colore  officio :  Steele  v.  Williams  (2). 
r  d38  ]  In  the  absence  of  special  custom,  the  ordinary  practice  would 

appear  to  be  to  admit  a  single  person  by  one  admittance  to  several  copy- 
hold tenements  which  have  devolved  upon  him  simultaneously :  that 
seems  to  have  been  done  in  the  case  of  Tavemer  and  Cromwell  (3), 
and  (in  obedience  to  a  mandamus)  in  Doe  d.  ConoUy  v.  Vetmon  (4). 

(Lord  Campbell,  Ch.  J. :  As  to  the  decisions  respecting  heriots, 
I  think  that,  whether  the  heriot  be  rendered  in  kind  or  in  money, 
the  tenements,  when  severed,  become  several  tenements.  Here 
the  doctrine  of  consolidation  or  aggregation,  on  reunion,  does  not 
arise ;  for  in  no  instance  has  the  whole  of  a  tenement  which  has 
been  severed  come  together  into  one  hand. 

WiOHTMAN,  J. :  If  the  tenant  offered  to  pay  the  fine  for  one 
portion  but  refused  to  pay  for  the  other,  would  he  forfeit  both  ?) 

He  would  not. 

(WiGHTMAK,  J. :  That  is  so :  but  does  not  that  show  that  the  two 
do  not  constitute  a  single  tenement  ?) 

Lord  Campbell,  Ch.  J.  : 

We  are  now  prepared  to  answer  the  several  questions  which  are 
proposed  to  us  in  this  case.  I  would,  in  the  first  place,  observe 
that  we  are  by  no  means  to  be  supposed  to  sanction  the  practice 
which  has  prevailed  in  this  manor  :  it  seems  to  be  too  much  con- 
sidered that  manors  are  kept  up  for  the  purpose  of  exacting  the 

(1)  Ante,  p.  805,  uote  (2).  (3)  4  Co.  Eep.  27  a. 

(2)  91  R.  B.  673  (8  Ex.  625).  (4)  5  East,  51,  68. 
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fees.  As  to  the  quantum,  it  will  be  for  the  Master  to  determine,  we  Tbaherne 
laying  down  the  principle,  and  taking  care  that  no  injury  accrues  to  gardneb. 
the  lord,  the  steward  or  the  tenants.  It  is  of  very  great  import- 
ance that  the  registry  of  the  title  should  be  kept  *clear.  I  do  not  [  '939  ] 
expect  myself  to  see  copyholds  abolished,  though  I  trust  they  may 
be  abolished  at  no  remote  time.  While,  however,  they  exist,  the 
practice  respecting  them  must  be  kept  up  according  to  law.  The 
first  question  is.  Whether  these  payments,  so  far  as  the  demand  for 
them  was  not  warranted,  were  voluntary.  I  think  they  were  not ; 
and  that  an  action  lies  for  whatever  has  been  exacted  without 
just  cause.  It  would  be  strange  to  hold  that  a  party  who  was 
vehemently  insisting  on  being  admitted  by  a  single  admittance 
should  be  considered  as  voluntarily  assenting  to  pay  for  four.  I  do 
not  think  the  original  resistance  has  been  done  away  by  the  expres- 
sions in  the  protest.  Then  comes  the  question.  Whether  the  lord 
was  bound  to  admit  to  all  four  tenements  by  a  single  admittance. 
1  am  of  opinion  that  he  was  not.  There  were  four  several  tene- 
ments. Was  any  custom  proved  that  in  this  manor,  when  four 
tenements  unite  in  the  hands  of  a  single  person,  he  may  be  admitted 
to  all  by  a  single  admittance?  I  think  the  evidence  before  us 
proved  no  such  custom ;  the  variances  in  practice  were  too  great. 
Then,  in  the  absence  of  custom,  by  copyhold  law  there  must  be  an 
admittance  for  each  separate  tenement ;  and  whether  the  tenements 
were  separate  originally  or  had  become  so  by  subdivision  is,  I 
think,  immaterial.  It  is  conceded  too  that,  in  the  present  instance, 
the  whole  of  neither  of  the  two  original  tenements  has  coalesced  in 
a  single  hand.  Therefore,  whether  the  admittances  be  drawn  on  a 
single  paper  or  not,  there  must  be  that  which  will  enure  as  four 
separate  admittances,  showing  the  title  and  other  particulars  as  to 
each  tenement.  Next,  there  must  be  clearly  several  stamps,  because 
there  must  be  several  admittances.  On  the  question  respecting  the 
fees,  it  is  clear  that  no  ^customary  fee  has  been  proved.  A  fee  of  [  *940  ] 
188.  id.  clearly  is  rank :  no  such  fee  could  have  been  paid  in  the 
time  of  Richard  the  First ;  and  the  payments  have  in  fact  varied, 
and  have  now  risen  to  an  amount  which  must  be  repressed.  Our 
guide  must  be  the  case  of  Everest  v.  Glyn  (1).  The  steward  is  to  be 
paid  on  a  quantum  meruit ;  the  Master  must  decide  the  amount : 
but  the  sums  here  exacted  seem  to  me  monstrously  excessive. 
Everest  v.  Glyn  (1)  shows  that  for  the  increase  of  the  number  of 
admittances  the  steward  is  to  be  paid  only  in  proportion  to  the 
(1)  16  R.  R.  640  (6  Taunt.  425). 
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Tkaherne  increase  of  his  labour.  But,  as  there  is  some  increase  in  labour, 
gabdneb.  there  must  be  some  increase  in  fees.  There  must  be  of  course 
more  trouble  when  there  are  twenty  admittances  than  when  there  is 
only  one :  we  cannot  say  what  the  increase  is :  the  officer  of  the 
Court  must  determine  it.  Next,  the  steward  is  clearly  entitled  to 
compensation  for  the  absence  of  a  surrender  to  the  use  of  a  will. 
Stat.  65  Geo.  III.  c.  192,  s.  2  (i),  carefully  protected  the  vested 
rights  of  the  stewards.  It  appears  that  here,  before  the  Act,  the 
surrender  might  have  been  made  either  in  court  or  out  of  court :  it 
seems  to  me  that  the  labour  of  the  steward  would  be  almost  the 
same  in  each  case,  whether  the  surrender  was  made  in  court  and 
then  registered  and  enrolled,  or  out  of  court  and  then  presented  in 
court  and  registered  and  enrolled.  The  officers  of  this  Court  will 
have  no  difficulty  in  fixing  the  quantum  meruit.  Since,  on  the 
assumption  of  the  work  being  actually  done,  the  labour  would  have 
been  the  same  in  either  mode  of  doing  it,  the  compensation  should 
[  *94i  ]  be  the  same.  As  to  the  claim  for  a  fee  in  respect  *of  each  joint 
tenant,  no  foundation  for  that  claim  is  shown  by  the  custom ;  and 
there  is  no  rule  in  the  general  copyhold  law  to  that  effect;  nor 
is  any  additional  labour  incurred.  The  plaintiffs,  therefore,  are 
entitled  to  recover  what  has  been  paid  in  respect  of  that  claim. 

Coleridge,  J. : 

I  come  to  the  same  conclusions.  Assuming  the  money  here  to  be 
improperly  claimed,  the  action  is  maintainable  unless  the  payment 
was  voluntary.  Now,  as  to  that,  the  question  has  only  been 
whether  the  payment  has  been  voluntary  as  to  all  or  as  to  a  part 
only.  In  determining  this  question,  we  are  in  the  character  of 
jurymen.  No  doubt  the  money  was  paid  against  the  will  of  the 
party :  but  was  it  compulsory  in  a  legal  sense  ?  The  defendants 
rely  on  the  language  of  the  protest :  but  that  is  to  look  at  only  one 
part  of  the  evidence :  it  is  clear,  on  the  whole  evidence,  that  the 
plaintiffs  were  as  little  minded  to  pay  one  part  of  the  money  as  the 
other.  There  might  have  been  some  doubt  if  the  lord  had  assented 
to  the  payment  of  part ;  but  he  refused  the  offer ;  and  the  whole 
payment  was  compulsory.  It  comes  therefore  to  the  question, 
whether  the  lord  has  received  too  much.  I  think  the  lord  was 
entitled  to  require  four  admittances.  If  a  contrary  custom  had  in 
fact  been  made  out,  I  am  not  prepared  to  say  that  it  might  not  be 
maintained.     Still  such  a  custom  is  so  much  in  derogation  of  the 

(1)  Anie,  p.  805,  note  (2). 
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principles  of  copyhold  law  that  it  ought  to  be  made  out  very  cleariy ;     tbahebne 


«. 


and  to  my  mind  that  has  not  been  done.  Mr.  Whateley  says  that,  Gardner. 
if  an  individual  has  become  owner  of  no  matter  how  many  tene- 
ments and  parcels  of  tenements,  his  general  devisee  may  demand  a 
single  general  admittance  to  all  the  tenements  of  which  he  *died  [  *942  ] 
seized.  It  is  added,  however,  that  also  all  the  tenements  must  be 
enumerated  in  the  admittance.  I  will  only  say  that,  even  with  this 
addition,  the  admittance  in  my  opinion  is  not  good :  such  a  general 
form,  if  allowed,  goes  to  defeat  the  principle  on  which  the  copyhold 
law  rests ;  which  is,  not  merely  that  the  roll  should  be  a  register, 
but  that  the  title  to  every  tenement  should  appear  on  both  the  roll 
and  the  copy.  It  is  said  to  be  equally  convenient,  because  the  lord 
may  keep  a  register,  or  rather  an  index,  by  which  the  tenements 
and  parcels  may  be  pointed  out.  But  that  strikes  at  the  very 
foundation  of  the  utility  of  the  copy.  The  custom,  therefore,  should 
be  clearly  made  out ;  and  I  cannot  but  observe  that,  if  the  rolls  of 
this  manor  do  not  contain  the  requisite  evidence  of  title,  it  is  a 
great  abuse.  I  do  not  enter  into  the  question  as  to  the  reunion 
of  all  the  parts  into  which  a  single  tenement  has  been  severed : 
the  facts  of  this  case  do  not  raise  that  question.  But,  if  a 
single  tenement  be  parcelled  into  several  portions,  during  the 
severance  each  alienee  holds,  not  of  the  alienor,  but  of  the  lord. 
So  that  there  are  here  four  tenements ;  and  there  must  be  four 
admittances ;  though  it  is  not  necessary  that  they  should  be  on 
different  papers.  The  steward  will  not  be  entitled  to  fewer  fees ; 
but  the  amount,  no  custom  as  to  this  being  proved,  will  depend  upon 
the  quantum  iiieruit.  It  may  well  be  that,  when  several  are  on  one 
paper,  there  will  be  less  labour  ;  but  the  gradation  of  the  amount 
will  be  for  the  Master.  It  follows  from  what  I  have  said  that 
there  must  be  stamps  for  four  admittances.  As  to  the  surrender 
to  the  use  of  the  will,  the  only  difficulty  is  in  saying  what  kind 
of  work  we  must  suppose  to  have  been  done  for  which  compensa- 
tion is  to  be  given.  If  the  kind  of  work  makes  no  difference  *as  to  [  •943  ] 
the  fee,  it  is  of  course  immaterial  on  what  principle  the  compensa- 
tion is  assessed ;  and  I  collect  that  that  is  so  here.  As  to  the 
claim  of  a  separate  fee  in  the  case  of  each  joint  tenant,  it  is  a  pure 
abuse :  the  lord  is  entitled  to  a  different  fine  in  the  case  of  joint 
tenants ;  but  the  steward  is  not  entitled  to  separate  fees. 

WlOHTMAN,  J. : 

I  concur :  and  I  have  only  to  add  one  remark  as  to  the  point 
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Trahkbnb     taken  by  Sir  Fitzroy  Kelly,  that  two  of  the  payments  were  voluntary. 

Gabdnkb.  The  plaintiffs  originally  insisted  that  they  ought  to  pay  in  respect 
of  one  admittance,  whether  there  were  several  admittances  or  not ; 
the  steward  insisted  on  payments  in  respect  of  four :  and  I  agree 
that  he  had  the  right  to  do  so.  But,  upon  his  so  insisting,  the 
plaintiffs,  though  denying  the  right  to  pay  in  respect  of  more  than 
one,  offered  to  pay  in  respect  of  two.  Had  the  steward  accepted 
that  offer,  the  plaintiffs  could  not  have  turned  round  upon  him  and 
complained  that  they  were  made  to  pay  in  respect  of  two ;  but  the 
offer  was  not  accepted ;  and  therefore  the  plaintiffs  stood  on  the 
claim  on  the  whole.  It  is  true  that  a  mandamvs  will  go  to  compel 
an  admittance  without  any  payment ;  but  a  payment  by  a  tenant 
demanding  admittance  is  made  by  him  under  compulsion  sufficient 
to  entitle  him  to  recover  the  excess. 

(Crompton,  J.,  having  heard  only  part  of  the  argument,  gave  no 
opinion.) 

Judgment  for  plaintiff's,  the  amount  to  be  settled  by  the 
Master. 


1856.  REG.  V,  FREKE. 

Jan,  26. 

(5  El.  &  Bl.  944—950  ;  S.  C.  25  L.  J.  M.  C.  64 ;  2  Jui-.  N.  S.  162  ;  4  W.  R.  264  - 

7  Cox,  C.  C.  732.) 

[This  case,  which  related  to  an  exemption  under  a  local  Act  from  tampike 
tollB,  is  now  o'bsolete,  all  turnpike  trusts  having  expired.) 


1856.  TONGE  V.  CHADWICK. 

Jan.  28, 
(5  El.  &  Bl.  950—954  ;  S.  C.  25  L.  J.  Q.  B.  128 ;  4  W.  E.  266.) 

[This  case,  which  related  to  the  question  of  costs  where  the  sum  recovered  in 
an  action  was  reduced  by  a  set-off  to  less  than  20/.,  has  been  superseded  by  later 
legislation  and  authority.  See  County  Courts  Act,  1888  (51  &  52  Vict  c.  43), 
s.  116;  Ashcro/t  v.  Foulkes  (1856)  18  C.  B.  261.  26  L.  J.  C.  P.  202;  Beard  v. 
Perry  (1862)  2  B.  &  S.  493  ;  Chatfield  v.  Sedgwick  (1878)  4  C.  P.  D.  459.] 


1856.  LEAKE  V.  YOUNG  (1). 

Jan.  28.  ^ 

(5  El.  &  Bl.  955—966 ;  S.  C.  25  L.  J.  a  B.  266 ;  2  Jur.  N.  S.  616  ;  4  W.  B, 

[  955  ]  282  ;  27  L.  T.  O.  S.  151.) 

A  composition  deed  was  made  between  L.,  a  trader,  of  the  first  part,  B., 
his  surety,  of  the  second,  and  his  creditors  of  the  third,  reciting  that  the 
creditors  had  agreed  to  accept  a  composition  of  12«.  in  the  pound,  to  be  paid 
by  four  instalments  at  the  end  of  four,  six,  nine  and  twelve  months,  "in 

(1)  Cited,  Er  parte  Durre/f,  In  re  Robiiisofi  (1875)  1  Ch.  D.  542,  «. 
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full  satisfaction  and  payment  of  their  several  debts  " ;  the  first  three  of  such        Leake 
instalments  to  be  secured  by  bills  drawn  by  L.  on  B.  and  accepted  by  him,  r. 

the  last  by  L.'s  promissory  note.    The  deed  contained  a  covenant  by  the       YouNO. 
creditors  not  to  sue  L.  until  default  should  be  made  in  payment  of  the  bills 
and  notes,  or  some  of  them,  and  upon  payment  of  the  bills  and  notes  at 
maturity  to  grant  a  release.    Before  executing  the  deed  B.  stipulated  with 
L.  for  a  security  to  himself  over  all  L.*8  property. 

W.,  one  of  L.*s  creditors,  executed  the  deed,  and  received  the  bills  and 
notes.  On  its  maturity  the  first  was  dishonoured.  W.  immediately  com- 
menced an  action  against  L.  for  his  whole  debt,  in  which  he  ultimately 
obtained  judgment.  L.,  under  pressure  from  B.  after  the  commencement 
of  W.*s  action  and  before  W.  obtained  judgment,  assigned  all  his  property 
to  B.  This  was  bond  fide  in  fulfilment  of  his  promise  to  give  B.  security. 
L.  was  declared  a  bankrupt  on  W.'s  petition  : 

Held,  that,  on  the  true  construction  of  the  deed,  the  bills  were  only 
conditional  payment,  and  therefore  that  W.  had,  on  the  dishonour  of  the 
bill,  a  right  to  elect  to  recover  his  old  debt,  and  had  therefore  a  sufficient 
petitioning  creditor's  debt. 

Held,  also,  that  the  assignment  to  B.  was  an  act  of  bankruptcy,  it  being 
an  assignment  of  all  the  trader's  property,  and  not  being  for  such  an 
equivalent  as  to  make  it  not  necessarily  delay  his  creditors. 

Troveb.  Plea  :  That  the  goods  were  not  the  goods  of  the  plain- 
tiff.   Issue  thereon. 

On  the  trial,  before  Crowder,  J.,  at  the  Liverpool  Summer 
Assizes,  a  verdict  was  found  for  the  plaintiff,  with  leave  to  move  to 
enter  a  verdict  for  the  defendant,  if  the  Court  should  be  of  opinion 
that  the  evidence  proved  an  act  of  bankruptcy,  and  a  sufBcient 
petitioning  creditor's  debt.  Tlie  Court  to  have  power  to  draw  all 
inferences  of  fact  from  the  evidence.  The  facts  proved  at  the  trial, 
so  far  as  material  to  the  points  discussed  in  banc,  were  as  follows. 

Leake,  the  plaintiff,  was  a  trader ;  and,  being  in  difSculties,  he 
summoned  a  meeting  of  his  creditors  for  the  purpose  of  submitting 
a  statement  of  his  affairs  to  them.  Before  the  meeting,  Leake 
requested  a  relative  of  his,  of  *the  name  of  Bracebridge,  to  be  his  [  *9s<>  ] 
surety  for  the  payment  of  the  composition  which  he  proposed  to 
offer  to  his  creditors.  Bracebridge  agreed  to  become  surety  for  the 
payment  of  10«.  in  the  pound  on  Leake's  debts,  if  the  creditors 
would  accept  that,  but  verbally  stipulated  that  Leake  should  give 
him  security,  over  all  Leake  had,  for  the  repayment  of  what  Brace- 
bridge might  be  called  upon  to  pay.  On  the  26th  September,  1854, 
the  meeting  of  the  creditors  took  place.  It  was  attended  by  more 
than  four-fifths  of  the  creditors.  Leake  laid  a  statement  of  his 
affairs  before  them,  and  offered  a  composition  of  10^.  in  the  pound, 
with  Bracebridge  as  security.  He  was  requested  to  retire ;  and  the 
meeting  in  his  absence  considered  the  proposal.  The  creditors 
resolved  to  accept  it,  if  they  could  get  no  better  terms,  but  to  try 
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Leake       to  get  better  terms.     On  Leake's   being  recalled,   a  discassion 
Young.       ensued  ;  and  it  was  finally  agreed  that  Leake  should  pay  a  com- 
position of  128.  in  the  pound,  Bracebridge  being  security  for  the 
payment  of  10«.,  and  Leake  alone  being  liable  for  the  remaining  28. 
Bracebridge  was  not  present  at  these  meetings.      Leake  did  not 
inform  any  of  the  creditors  that  Bracebridge  had  stipulated  for  a 
security  to  himself.    A  deed  of  composition  was  prepared  in  pur- 
suance of  this  arrangement.     It  was  dated  10th  October,  1854,  and 
made  between  Leake  of  the  first  part,  Bracebridge  of  the  second 
part,  and  the  creditors  of  Leake  whose  names  were  affixed  of  the 
third  part.     It  contained  a  recital  that  the  parties  of  the  third  part 
had  agreed  to  accept  a  composition  or  dividend  of  12«.  in  the  pound 
on  the  amount  of  their  respective  debts,  to  be  paid  by  four  instal- 
ments at  the  end  of  four,  six,  nine  and  twelve  months,  in  full 
satisfaction  and  payment  of  their  several  debts,  upon  having  such 
[  *967  ]      instalments  ^secured  in  the  manner  and  at  the  several  periods 
following,  that  is  to  say,  the  first  three  instalments  of  8«.  4^.  in 
the  pound  each,  to  be  secured  by  bills  of  exchange  to  be  drawn  by 
Leake  upon  Bracebridge  and  accepted  by  him,  and  the  remaining 
2s.  to  be  secured  by  the  promissory  note  of  Leake,  subject  to  a 
condition  for  rendering  the  arrangement  void  unless  six-sevenths 
of  the  creditors  should  execute  the  deed  within  a  month.    The 
operative  part  of  the  deed   contained  covenants  by  Leake  and 
Bracebridge  to  deliver  to  the  several  creditors,  parties  of  the  third 
part,  bills  and  notes,  dated  11th  October,  1854,  payable  at  the 
stipulated  periods  after  date,  and  covenants  by  the  parties  of  the 
third  part  not  to  sue  Leake  for  their  respective  debts  until  default 
should   have  been  made  in  payment  of  the  said  three  bills  of 
exchange  or  promissory  notes  or  some  or  one  of  them ;  and  that, 
upon  payment  of  the  bills  and  notes  at  the  maturity  thereof,  they 
would  execute  a  release.     The  deed  was  executed  within  a  month 
by  more  than  six-sevenths  of  the  creditors,  and,  amongst  others, 
by  the  defendant  Waller,  whose  debt  amounted  to  981.  9s.  lOd.. 
The  bills  and  notes  stipulated  for  were  delivered.    Waller  received 
on  account  of  his  debt  three  bills  drawn  by  Leake  and  accepted 
by  Bracebridge  for   161.  lOs.  each,  all  dated  11th  October,  due 
respectively  14th  February,  14th  April  and  14th  July,  1855,  and  a 
promissory  note  of  Leake  for  9Z.  18«.,  due  Hth  October,  1865,  his 
debt  being  treated  as  991.    On  the  14th  February  the  first  of  these 
bills  was   dishonoured.      On   the  dishonour   of   this  bill   Waller 
indorsed  it  over  to  his  Jjopdon  figents,  who  commenced  an  action 
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in  their  own  names  against  Bracebridge  the  acceptor.  At  the  Lbare 
same  time  they  commenced  an  action  against  Leake  in  Waller *s  tounq. 
♦name  for  811. 19«.,  the  amount  of  the  original  debt,  giving  credit  [  '958  ] 
for  the  proceeds  of  the  bill  indorsed  over  to  the  London  agents. 
The  writs  in  both  these  actions  were  issaed  on  16th  February. 
Bracebridge  paid  debt  and  costs  in  the  action  against  him.  Leake 
pleaded.  On  14th  April,  when  the  second  bill  for  161.  lOs.  became 
due,  Bracebridge  paid  it ;  and  Waller  entered  a  nolle  prosequi  for 
161.  lOs.  in  his  action  against  Leake,  reducing  the  amount  claimed 
in  his  action  against  Leake  to  65{.  ds.  On  the  2nd  of  May,  Leake 
withdrew  his  pleas;  and  judgment  was  signed  for  65/.  ds.  debt, 
and  for  costs,  which  were  taxed  at  21Z.  Ss. ;  for  the  amount,  86{.  12«., 
Waller  issued  execution.  On  the  81st  March,  Leake  had  executed 
a  bill  of  sale,  comprising  all  his  property,  to  Bracebridge.  It 
appeared  by  the  evidence  that  this  was  done  under  pressure  from 
Bracebridge  and  his  legal  advisers,  as  a  fulfilment  of  Leake's 
promise  made  when  Bracebridge  consented  to  become  his  surety. 
Waller  was,  in  consequence  of  this  bill  of  sale,  unable  to  obtain 
the  fruits  of  his  judgment :  he  took  proceedings  in  bankruptcy ; 
Leake  was  adjudicated  a  bankrupt;  and  the  defendants  were 
appointed  his  assignees.  The  adjudication  was  disputed ;  and,  by 
order  of  the  Lords  Justices,  this  action  was  brought  to  try  its 
validity.  Notice  to  dispute  the  petitioning  creditors'  debt  and  the 
act  of  bankruptcy  was  given.  The  petitioning  creditor's  debt 
relied  on  was  Waller's.  The  plaintififs  counsel  contended  that  the 
effect  of  the  composition  deed,  and  the  giving  of  the  bills,  was  to 
satisfy  that  debt,  or  at  least  to  reduce  it  below  501.  The  defen- 
dants' counsel  contended  that  the  non-disclosure  of  the  promise  to 
give  Bracebridge  security  was  a  fraud  avoiding  the  deed  ;  and  also 
that,  supposing  the  deed  valid,  the  dishonour  of  the  *bill  given  in  [  '969  ] 
pursuance  of  the  composition  deed  remitted  Waller  to  his  rights. 
The  act  of  bankruptcy  relied  on  was  the  bill  of  sale  of  March  81st. 

H.  Hill,  for  the  defendants,  in  the  ensuing  Term,  obtained  a 
rule  nisi  to  enter  a  verdict  pursuant  to  the  leave  reserved. 

AtheHon  and  Robert  Hall  showed  cause,    [and  H.  Hill  and 
H.  W.  West  were  heard  in  support  of  the  rule. 

The  following  cases  were  cited  in   the  arguments:  Bryant  v. 
Withers  (\)\    Ex   parte    Bryant  (2)  ;   Hope  v.    Meek{d);    Hyde  v. 

(1)  14  R.  R  609  (2  M.  &  S.  123).  (8)  102  B.  B.  857  (10  Ex.  829). 

(2)  12  B.  B.  213  (1  V.  &  B.  211). 
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Leake        Watts  (I);   Shipton  y.  Ca8on(^) ;  Hutton  v.  Cruttwell (S)  ;   Hope  v. 
Young.       Hayley  (4) ;    Ex  parte  Bennet  (s) ;  Smith  v.    Cannan  (e) ;  Baxter  v. 
Pritchard(7) ;  Siehert  v.  Spooner  (s)] . 

[  963  ]       Lord  Campbell,  Ch.  J. : 

We  shall  take  time  to  consider  what  our  jadgment  shall  be  as  to 
the  act  of  bankruptcy ;  but  on  the  question  as  to  the  petitioning 
creditor's  debt  we  shall  deliver  our  opinions  at  once. 

I  feel  no  doubt  it  is  sufficient.  I  think  the  deed  was  valid  in  its 
inception;  for  the  concealment  of  the  surety's  stipulation  for  a 
security  did  not  avoid  it  as  a  matter  of  law;  and,  under  these 
circumstances,  I  draw  the  inference  that  there  was  no  fraud  in 
fact.  But,  though  the  deed  was  valid,  and  had  its  operation  in 
preventing  Waller  from  suing  until  default  was  made  in  the  pay- 
ment of  the  bills  given  on  account  of  the  debt,  I  feel  no  doubt  that 
the  intention  was  that,  as  soon  as  default  was  made,  the  creditors 
should  be  remitted  to  their  original  rights.  The  covenant  not  to 
sue  till  default  was  made  is  decisive  as  to  that.  Then,  default 
[  *964  ]  being  made.  Waller  *had  a  right  to  sue  Leake ;  he  did  sue.  I 
think  Leake  had  no  defence  to  that  action ;  he  did  right  in  with- 
drawing his  pleas,  which  he  did  whilst  siii  juris ;  and  the  judg- 
ment was  perfectly  valid.  There  was  therefore  a  good  petitioning 
creditor's  debt. 

Coleridge,  Wightman  and  Crompton,  JJ.  concurred. 

Cur.  adv.  vuU. 

Lord  Campbell,  Ch.  J.,  on  a  subsequent  day  in  this  Term  (January 
Slst),  delivered  judgment : 

When  this  case  was  argued  we  gave  our  reasons  for  thinking 
that  the  petitioning  creditor's  debt  was  a  valid  one ;  and  the  only 
remaining  question  is  as  to  the  act  of  bankruptcy  on  which  the 
adjudication  was  founded.  The  defendant  relied  upon  a  deed 
which  was  admitted  to  be  an  assignment  of  what  was  substantially 
the  whole  of  the  stock  and  property  of  a  tinder ;  and  it  was  not 
pretended,  on  the  part  of  the  plaintiff,  that  this  was  not  an  act  of 
bankruptcy  within  the  rule  making  an  assignment  of  a  trader's 
effects,  which  puts  it  out  of  his  own  power  whether  his  trade  shall 
be  continued  or  not,  an  act  of  bankruptcy,  unless  the  case  could  be 

(1)  67  E.  R.  332  (12  M.  &  W.  254).  (5)  2  Atk.  527. 

(2)  o  B.  &  C.  378.  (6)  95  R.  R.  414  (2  El.  &  Bl.  35). 

(3)  93  R.  R.  4  (1  El.  &  Bl.  1.^).  (7)  40  R  R  335  (1  Ad.  &  El.  456). 

(4)  Atite,  p.  768.  (8)  46 R  R.  471  (1 M.  &  W.  714, 719). 
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brought  within  the  principle  of  Rose  v.  Haycock  (i),  Baxter  v.  Lbake 
Pritchard  (2),  and  the  cases  which  have  followed  those  decisions.  youmo. 
By  these  authorities  it  has  been  established  that  a  sale  by  a  trader 
of  the  whole  of  his  effects  for  an  equivalent  which  is  paid  to  the 
bankrupt,  and  with  which  he  may  deal,  is  not  an  assignment 
within  the  rule  which  makes  an  assignment  an  act  of  bankruptcy, 
where  it  necessarily  puts  it  out  of  the  power  of  the  bankrupt  to 
continue  his  *trade.  It  is  said  in  those  cases  that  the  trader,  having  [  *965  ] 
the  money  or  other  equivalent  for  his  property,  is  not  prevented 
from  carrying  on  his  trade  if  he  chooses.  The  defendants  on  the 
other  hand  contended  that  the  principle  on  which  Rose  v.  Haycock  (i) 
and  Bctxter  v.  Pritchard  (2)  were  decided  did  not  apply  to  a  case 
like  the  present,  where  the  assignment  was  to  secure  a  surety  to  a 
composition  deed  who  had  given  his  acceptances  for  the  amount  of 
the  instalments  under  the  composition  deed  ;  and  they  relied  upon 
the  case  of  Ex  parte  Zwilchenbart  {^)  before  V.-C.  Knight  Bruce, 
and  In  the  matter  of  J.  Marshall  (4)  before  Lord  Lyndhurst,  being 
the  same  case  on  appeal  to  the  Lord  Chancellor,  as  a  decisive 
authority  on  this  point. 

We  are  unable  to  distinguish  that  case  from  the  present,  except 
so  far  as  the  deed  in  the  present  case  may  be  taken  from  some  of 
the  circumstances,  such  as  its  being  given  after  the  default  in 
payment  of  the  surety's  acceptance,  as  being  more  clearly  an  act 
of  bankruptcy  than  the  deed  in  the  case  before  the  Vioe-Ghancellor 
and  Lord  Chancellor.  Those  learned  persons  expressly  decided 
that  transactions  of  the  nature  in  question  do  not  come  within  the 
principle  on  which  the  transactions  of  sale  in  Rose  v.  Haycock  (i) 
and  Baxter  v.  Pritchard  (2)  were  decided. 

We  should  feel  ourselves  bound  by  this  express  authority ;  and 
we  fully  concur  in  it.  A  transaction  whereby  the  property  is  con- 
veyed to  secure  a  surety  against  liabilities  which  he  has  incurred 
to  the  particular  creditors  who  may  come  in,  and  which  surety  can 
stop  *the  trade  at  any  moment,  is  not  in  our  opinion  a  case  where  [  ♦see  ] 
the  bankrupt  receives  an  equivalent  which  he  can  deal  with  in 
carrying  on  his  trade  if  he  chooses,  within  the  doctrine  of  Rose  v. 
Haycock  (l)  and  Baxter  v.  Pritchard  (2),  The  whole  power  is 
entirely  taken  out  of  the  hands  of  the  bankrupt;  and  his  trade 
may  be  stopped  at  any  moment  at  the  will  of  the  assignee,  while 

(1)  40  R.  R.  339,  N.  (1  Ad.  &  El.  (3)  3  M.  D.  &  D.  671. 
400,  71.).  (4)  1  De  G.  273. 

(2)  40  E.  R.  335  (1  Ad.  &  El.  456). 
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Leake  be  is  to  receive  nothing,  and  no  part  of  the  property  or  its  proceeds 
Young.  ^b  under  his  control,  but  the  whole  is  in  effect  to  be  applied  to 
secure  a  creditor,  who  is  to  pay  instalments  to  the  particular  body 
of  creditors  who  have  come  in  and  agreed  to  receive  his  acceptances. 
It  seems  impossible  to  us  to  treat  such  a  transaction  as  one  where 
the  trader  obtains  an  equivalent  within  the  principle  of  the  cases 
on  which  the  plaintiff  relies ;  and  we  therefore,  on  principle  as 
well  as  on  authority,  give  our  opinion  that  the  deed  in  question 
was  an  act  of  bankruptcy.  There  being  also  in  our  opinion  a  good 
petitioning  creditor's  debt,  we  give  our  judgment  for  the  defendants, 
and  make  the  rule  which  they  have  obtained  absolute. 

^ Ride  ahsolute. 

i85«-  EEG.  r.  TRAFFORD. 

Jan.  29. 

(5  El.  &  Bl.  967—973 ;  S.  C.  2  Jur.  N.  S.  399 ;  nom.  In  re  Gorton,  25  L.  J. 

M.  C.  70.) 

A  fiummoDS  was  taken  out,  under  stat.  5  &  6  Will.  IV.  c.  50,  s.  94,  against 
the  surveyors  of  the  highways  of  the  township  of  G.,  on  a  complaint  that  a 
road  in  the  township  was  out  of  repair.  At  the  hearing,  it  appeared  that 
the  road  was  a  turnpike  road.  The  complainant  offered  to  prove  that  the 
turnpike  road  trust  had  no  funds,  and  stated  further  that  he  appeared  on 
behalf  of  the  turnpike  road  trust.  The  justices  refused  to  receive  any 
evidence  upon  this  summons,  and  dismissed  the  complaint. 

On  a  motion  for  an  order  compelling  the  magistrates  to  hear  the  summons : 
Held,  that  they  had  done  rightly  ;  and  the  order  was  refused. 

[This  case  is  practically  obsolete,  all  turnpike  road  trusts  having  expired. 
The  head-note  is  preserved,  ex  abundanii  cauUlaJ] 


1836.       REG.  V.  EASTERN  COUNTIES  RAILWAY  COMPANY. 

Jan,  30. 
(5  El.  &  Bl.  974—977  ;  S.  C.  25  L.  J.  M.  0.  49 ;  2  Jur.  N.  S.  161  (nom.  (h^teers 

[  974  ]  of  MoulUm  v.  EoBtem  CoimtUs  By,  Co,) ;  4  W.  R  261 ;  26  L.  T.  O.  S.  257 

(nom.  R,  V.  Justices  of  Suffolk),) 

A  rate  made  in  fact  for  the  relief  of  the  poor,  but  which  does  not  show 
by  intrinsic  evidence,  either  by  the  heading  or  by  something  in  the  body  of 
the  rate,  for  what  purpose  it  is  made,  is  void ;  and  this  Court  discharged  a 
rule  in  lieu  of  a  mandamtis  to  order  justices  to  issue  their  distress  warrant 
to  levy  such  a  rate. 

QtKjere,  whether  a  i-ate  for  the  relief  of  the  poor,  duly  headed,  in  which 
the  description  of  property  rated  is  "  land  Ac,"  be  valid.  The  Court  would 
not  decide  this  on  motion,  but  made  absolute  a  rule  ordering  the  justioes 
to  issue  their  distress  warrant  to  levy  such  a  rate. 

Palmer,  in  this  Term,  on  behalf  of  the  overseers  of  the  parish 
of  Moulton,  obtained  a  rule  calling  on  three  justices  of  Norfolk 
and  the  Eastern  Counties  Railway  Company  to  show  cause  why 
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the  three  justices  should  not  issue  a  distress  warrant  against  the 
Eastern  Counties  Railway  Company  to  levy  the  amount  of  three 
several  poor  rates.  From  the  affidavits  it  appeared  that  the 
Eastern  Counties  Bailway  Company  were  occupiers  of  a  portion  of 
railway  in  the  parish.  The  three  rates  had  been  made  in  fact  for 
the  relief  of  the  poor,  and  allowed,  and  the  requisite  declaration 
made  and  signed.  Each  rate  was  in  a  book  printed  for  the  purpose 
of  being  used  as  a  rate  book.  At  the  top  of  each  page  was  printed, 
**  Parish  of  Bate  made  /'  leaving  blanks  to  be  filled 

up  ;  and  each  page  was  divided  into  columns,  with  printed  headings, 
indicating  the  contents  of  each  column,  as  in  the  schedule  to  the 
Parochial  Assessment  Act,  6  &  7  Will.  IV.  o.  96. 

The  first  rate  had  the  heading  filled  up  with  the  words,  printed 
below  in  italics,  in  manuscript,  so  as  to  read  as  follows : 

"  Parish  of  Monlton.    Bate  made  Fehnuiry  15,  1855." 

The  second  rate  was  headed  in  the  same  manner,  but  dated 
May  24,  1855.  The  third  rate  was  headed,  entirely  in  manuscript, 
as  follows : 

^'  An  assessment  for  the  relief  of  the  poor  of  the  parish  of  Moulton 
in  the  county  of  Norfolk,  and  for  other  purposes  ^chargeable 
thereon  according  to  law,  made  this  17th  day  of  August,  a.d.  1855, 
after  the  rate  of  one  shilling  in  the  pound." 

In  all  three  rates,  in  the  column  headed  *'  Description  of  Property 
rated  "  was  inserted  '*  Land  &c." 

The  justices  refused  to  issue  their  warrant,  because  the  Company 
maintained  before  them  that  the  rates  were  invalid. 


Reg. 

r. 

Eastern 

Counties 

Railway 

COMPAKT. 


[  -91h  ] 


BoviU  and  Tozer  now  showed  cause  : 

The  first  two  rates  are  bad  because  they  do  not  indicate  for  what 
purpose  the  rate  is  made,  nor  by  what  authority.  If  the  heading 
of  the  rate  shows  it  is  not  for  a  proper  purpose,  the  rate  is  bad : 
Rex  V.  Wavell  (i).  Here  no  purpose  at  all  is  shown.  The  third 
rate  is  free  from  this  objection,  but  it  is  open  to  an  objection 
common  to  all  three  rates ;  the  description  of  the  property  is  '^  land 
&c.,"  which  gives  no  information  to  those  who  wish  to  appeal  on 
the  ground  that  the  party  is  underrated :  Rex  v.  The  Undertakers 
of  the  Aire  and  Colder  Navigation  (2);  and  it  may  be  that  in  the 
"&c."  are  included  things  not  the  subject  of  a  rate;  such  as 
moveable  plant  on  the  railway.  These  were  fatal  objections  before 
the  Parochial  Assessment  Act  (6  &  7  Will.  IV.  c.  96) ;  and,  since 
(1)  1  Doug.  115.  (2)  26  R.  R.  539  (2  B.  &  C.  713). 
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[976] 


[  •977  ] 


sect.  2  of  that  Act  has  prescribed  the  requisites  of  a  rate,  they  are 
still  more  clearly  fat^l.  Reg.  v.  Fordham  (l)  will  be  cited  by  the 
other  side :  but  that  case  shows  merely  that  deviations  from  the 
form  given  by  the  Parochial  Assessment  Act  are  not  fatal  unless 
substantial. 

Palmer,  in  support  of  his  rule : 

These  objections  might  have  been  taken  on  appeal,  as  was  the  case 
in  Rex  v.  The  Undertakers  of  the  Aire  and  CaMer  Navigation  (2). 
*     *     The  present  question  is,  whether  the  rates  are  altogether  void. 

Lord  Campbbll,  Gh.  J. : 

We  think  that  the  rule  should  be  absolute  as  regards  the  third 
rate;  for,  though  we  regret  the  slovenly  manner  in  which  the 
property  rated  has  been  described,  we  are  not  prepared,  on  this 
summary  application,  to  declare  the  rate  wholly  void  on  that  account. 

But  we  all  agree  that  the  two  earlier  rates  are  void,  as  they  do 
not  show  for  what  purpose  or  by  what  authority  they  are  made. 
Independently  of  any  statute,  it  is  necessary  that  a  rate  should 
contain  something  to  give  information  as  to  the  purpose  for  which 
it  is  made,  and  the  authority  by  which  it  is  made. 

GoLERIDaB,  J. : 

I  am  of  the  same  opinion.  It  is  very  important  to  require 
parties  acting  in  pursuance  of  a  limited  statutory  authority  to  show, 
on  the  face  of  their  proceedings,  that  they  act  within  it.  On  the 
two  first  rates  there  is  nothing  to  show  this. 

This  objection  does  not  apply  to  the  third  rate ;  and  I  think,  as 
to  it,  we  should  not  refuse  to  make  the  rule  absolute.  That  rate 
should  have  been  taken  by  appeal  to  the  Sessions.  In  Reg.  v. 
Fordham  (})  the  Sessions  treated  a  rate  as  void  for  not  precisely 
following  the  *form  in  the  Parochial  Assessment  Act ;  and  they 
were  held  to  be  wrong :  I  think  the  inquiry  whether  deviations  are 
substantial  will  be  conducted  under  a  better  agency  at  Sessions,  on 
appeal,  than  by  us,  as  must  be  done  if  we  hold  this  rate  void. 

WlOHTMAN,  J. : 

I  have  much  doubt  whether  the  last  rate  is  not  wholly  void  on 
account  of  the  manner  in  which  the  subject  of  the  rate  is  described. 
''Land  &c."  would  give  no  information  to  any  ratepayer  as  to 

(1)  52  B.  E.  281  (1 1  Ad.  &  El.  73).  (2)  26  B.  B.  539  (2  B.  &  0.  713). 
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what  might  be  comprised  in  the  "  &c.'* 
now  to  decide  this. 


However,  it  is  unnecessary 


Crompton,  J. : 

I  think,  if  it  was  doubtful  before  the  Parochial  Assessment  Act, 
it  is  clear,  since  that  Act,  that  a  rate  must  set  forth  matter 
sufficient  to  show  for  what  purpose  it  was  made,  and,  as  the  two 
first  rates  do  not  do  so,  they  are  void. 

I  should  be  sorry  to  say  that  the  third  rate  was  void,  without 

having  more  discussion,  and  taking  more  time  to  consider.     Land 

is  a  sufficient  description :  and  I  feel  it  a  strong  thing  to  say  that 

the  addition  of  "&c.'*  avoids  the  whole  rate.    But  making  this  rule 

absolute  does  not  decide  this.     The  validity  of  the  rate  may  be 

disputed  afterwards.  ^  ,     t    t  ,.    , 

Rule  absolute  accordingly. 


Reo. 
r. 
Eastern 
Counties 
Railway 
Company. 


MARE  V.  CHAELE8(1). 

(5  El.  &  Bl.  978—984 ;  S.  C.  25  L.  J.  Q.  B.  119;  2  Jur.  N.  S.  234  ;  4  W.  E. 
267  ;  26  L.  T.  O.  S.  238.) 

An  order  to  pay  to  the  drawer's  order  at  three  months  after  date  a  sum 
of  money  "  for  value  received  in  machinery  supplied  the  adventurers  in  H. 
mines  "  was  directed  **  to  Mr.  W.  C*  W.  C.  wrote  upon  it  **  Accepted  for 
the  Company.    W.  C,  purser  *' : 

Held,  that  this  made  W.  C.  personally  liable  as  acceptor  of  the  bill. 

The  declaration  contained  three  counts  for  the  non-payment, 
respectively,  of  three  different  bills  drawn  by  the  plaintiffs,  and 
accepted  by  the  defendant.  Pleas:  That  the  defendant  did  not 
accept  the  bills. 

On  the  trial,  before  Crompton,  J.,  at  the  Middlesex  sittings  in 
Michaelmas  Term,  1855,  the  three  bills  were  proved.  The  form  of 
one  of  them  was  as  follows : 


102Z.  0«.  6d. 


^^  • 


j{^   "  PLii|p)UTH,  December  9th,  1854. 


''  Three  months  after  d|$^^ay  to^ur  order  in  London  the  sum  of 
one  hundred  and  two^OtSds  Sh(^-six  pence  value  received  in 
machinery  supplied  tl$l  4^venj^r|^s  in  Hayter  and  Holne  Moor 


^5? 


Y^ 


mmes.  -^   -       o. 

>.S»  -^^  ^ 
"  To  Mr.  W.  Cnj§^^ 

**  27,  Austin^rffisTTjondon.'' 

(1)  Cited,  Herald  v.  C(mnah  (1876) 
a4  L.  T.  886  ;  Atkins  v.  Wardh  (1889) 
58  L.  J.  Q.  B.  379.    See  Bills  of  Ex- 


'JoHN  E.  Mabe  &  Go. 


change  Act,  1882  (45  &  46  Vict.  c.  61), 
8.  2^  (2). 


1856. 
Jan,  30. 

[  978] 
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Mare  The  other  two  bills  were  in  a  similar  form.     The  defendant  was 

Gha^bles.     purser  of  the  Mining  Company,  and  was  not  one  of  the  adventurers. 
The  learned  Judge  directed  a  verdict  for  the  plaintiffs,   with 
liberty  to  move  to  enter  a  nonsuit. 

Montagu  Smithy    in  the  same   Term,   obtained  a    rule    nisi 
accordingly. 

Ltish  now  showed  cause  : 
[  •979  ]  The  bills  were  addressed  *to  Mr.  W.  Charles :  and,  as  no  one 

but  the  drawee  can  accept  a  bill,  unless  for  honour,  the  accept- 
ance written  across  the  bill  must  operate  as  Charles's  personal 
acceptance,  or  it  is  void  altogether.     *    *    * 

(Lord  Campbell,  Ch.  J. :  There  are  several  cases  in  which  a 
contract  has  been  held  to  bind  the  persons  making  it,  though  on 
the  face  of  the  contract  he  states  that  he  contracts  for  another.) 

It  is  in  such  cases  a  question  whether  it  was  the  intention,  apparent 
on  the  instrument,  to  bind  the  agent  personally.  Here  Charles, 
being  the  drawee,  and  knowing,  or  being  taken  to  know,  the  law 
merchant,  must  have  intended  to  accept  personally.  The  case 
seems  undistinguishable  from  Thotnas  v.  Bishop  (i).     *    *     * 

[  980  ]  Montagu  Smith  and  GaHh  in  support  of  the  rule : 

The  bills  purport  to  be  drawn  on  account  of  goods  supplied  to 
the  Company ;  and  the  defendant  accepts  them  for  the  Company, 
describing  himself  in  the  signature  as  the  purser. 

(Lord  Campbell,  Ch.  J. :  But  the  bills  are  addressed,  not  to  the 
Company,  but  to  Mr.  W.  Charles.) 

The  holders  of  the  bill  were  not  bound  to  take  this  as  an  accept- 
ance ;  they  might  have  treated  the  draft  as  dishonoured ;  but 
they  have  elected  to  take  it;  and  now  they  seek  to  bind  the 
defendant  personally  when  he  has  guarded  himself  against  it.  In 
Nicholls  V.  Diamond  (2)  the  defendant  was  himself  one  of  the  firm, 
and  was  held  liable  on  that  account;  but  the  dictum  of  Pares,  B., 
shows  that  if  he  had  not  been  a  member  of  the  firm  it  would  have 
been  different. 

(WiGHTMAN,  J. :  In  Nicholls  v.  Diamond  (2)  the  defendant  signed 
(1)  2  Stra.  955.  (2)  96  B.  E.  631  (9  Ex.  154). 
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per  proc.     That  is  a  well  understood  form,  signifying,  "  I  am  a        mare 
mere  scribe,  writing  the  name  of  another  by  his  authority.")  Charles. 

The  cases  are  collected  in  Owen  v.  Van  Uster  (l). 

(Grompton,  J.:  Signing  per  proc.  A.  B.  is  attesting  that  the 
name  A.  B.  was  written  by  the  authority  of  A.  B.,  and  has  precisely 
the  same  effect  *in  pledging  credit  that  the  simple  signature  A.  B.  [  *9S1  ] 
would  have.  A  signature  in  the  present  form  may  mean  that  the 
writer  pledges  his  own  credit ;  so  that  you  can  hardly  say  this 
signature  is  not,  at  least,  ambiguous.)    *     *     * 

LoBD  Campbell,  Gh.  J. : 

I  am  of  opinion  that  the  defendant  is  personally  liable :  and  I 
come  to  this  conclusion  both  upon  authority  and  upon  principle. 
The  bill  is  drawn  on  the  defendant  as  an  individual ;  it  is  addressed 
"  To  Mr.  W.  Gharlbs."    It  is  true  it  is  stated  to  be  drawn  for  value 
supplied  to  the  adventurers  in  a  Mining  Gompany ;  but  it  is  drawn 
on  Charles  as  an  individual.     He  writes  upon  it  ''  Accepted  for  the 
Company "  ;  and  he  signs  this  "  William  Charles,  purser."     If 
the  words  of  an  instrument  will  reasonably  bear  an  interpretation 
making  it  valid,  we  must  not  construe  them  so  as  to  make  it  void. 
BenignaB  faciendae  sunt  interpretationes,  ut  res  magis  valeat  quam 
pereat;   et  verba  intentioni,  non  e   contra,  debent  inservire.    If 
a  bill  be  drawn  on  me  I   must  accept  it  so  as  to  make  myself 
personally  liable  or  not  at  all ;  for  no  one  but  the  drawee   can 
accept.     I  think,  therefore,  that,  when  a  drawee  accepts  a  bill, 
unless  there  be  on  the  face  of  the  bill  a  distinct  disclaimer  of 
personal  liability,  he  must  be  taken  to  accept  personally.     In  the 
present  case,  the  acceptance  is  not  per  proc.  the  Company.    If  it 
were,  perhaps  that  *might  have  some  weight  as  amounting  to  such       [  *982  ] 
an  absolute  disclaimer  of  personal  liability.     It  appears  on  the  face 
of  the  bill  that  it  is  drawn  on  account  of  a  debt  of  the  Company  ; 
it  is  very  likely  that  the  drawee  accepted  on  account  of  the  Com- 
pany, and  on  an  engagement  from   them  that  they  would  keep 
him  in  funds  to  meet  the  bills.    In  that  case  he  may  well  be  said 
to  accept  for  the  Gompany ;  but  then  it  is  an  acceptance  making 
himself  personally  liable.    Then  on  authority.    Thomas  v.  Bishop  (2), 
it  appears,  has  been  doubted  on  the  other  side  of  the  Atlantic  ;  but 
for  a  century  it  has  been  uniformly  considered  good  law  in  this 

(1)  84  R.  R.  582  (10  C.  B.  318).  (2)  2  Stra.  955. 
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Mare  country;  and  it  is  clearly  in  point.  In  NichoUa  v.  Dianwrui  (l) 
CHABLE8.  the  decision  itself,  and  far  the  greater  part  of  the  reasoning  in  the 
judgments,  are  precisely  what  we  now  adopt.  It  is  not  necessary 
to  form  an  opinion  as  to  the  effect  of  an  acceptance  per  procuration 
to  which  the  dictum  cited  seems  to  point,  or  to  say  whether  we 
agree  with  or  differ  from  it. 

Coleridge,  J.: 

I  am  of  the  same  opinion.  The  bill  was  addressed  to  the 
defendant ;  and  no  one  else  could  accept  it.  He  wrote  upon  it, 
'*  accepted,"  and  signed  his  name.  He  now  says,  in  effect,  that 
it  was  not  accepted  at  all,  and  that  what  he  wrote  amounted  to 
a  refusal  to  accept :  and  this  he  says  is  the  effect  of  the  words 
"for  the  Company.'  'The  question  then  is,  Are  we  to  construe 
this,  ut  res  magis  pereat,  as  not  an  acceptance?  No;  we  mnst 
construe  it  ut  res  niagis  vaUat :  and,  as  my  Lord  has  pointed  out, 
it  is  easy  so  to  construe  it. 

[  983  ]  WiGHTMAN,   J. : 

The  bill  is  drawn  on  the  defendant  for  value  received  by  a  Com- 
pany. The  defendant  accepts  it,  adding  to  the  word  "  accepted  ** 
"  for  the  Company."  He  may  have  accepted  it  on  their  account, 
and  relying  on  their  liability  to  him  :  but,  whatever  was  his  motive, 
he  accepted  it,  and  cannot  now  ask  us  to  construe  the  acceptance  so 
as  to  be  inoperative.  Unless  he  accepted  the  bill,  drawn  upon 
himself  personally,  in  the  sense  that  he  rendered  himself  personally 
liable,  he  did  not  accept  it  at  all ;  on  any  other  construction,  what 
he  wrote  on  the  bill  must  have  amounted  to  a  refusal  to  accept  it. 
But  it  is  clear  that  he  did  intend  that  the  bill  should  not  be 
dishonoured,  but  accepted;  and  we  must  construe  what  he  has 
written  ut  res  niagis  valeat 

Crompton,  J. : 

It  is  clear  to  my  mind  that  the  words  used  in  this  bill  may  bear 
the  meaning  that  the  defendant  accepted  for  the  Company  in  the 
sense  explained  by  my  Lord  and  my  brother  Wightman.  Perhaps 
the  words  may  also  bear  the  other  meaning,  that  the  defendant 
was  acting  as  the  mere  hand  of  the  Company  in  writing  their 
acceptance.  It  is  not  so  clear  that  they  could  bear  that  meaning : 
but  suppose  it  to  be  so.  The  person  writing  on  a  bill  ''accepted'* 
(1)  96  K.  B.  031  (9  Ex.  154). 
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means  that  there  shall  be  an  acceptance.     Unless  a  bill  is  accepted        Mase 

by  the  drawee,  there  can  be  no  acceptance.     We  are  to  construe     chables. 

an  instrument  as  a  whole,  so  as  to  give  effect  to  every  part  of  it, 

unless  it  is  clear   that   this   is   contrary   to    the  intention.     If, 

therefore,  a  bill  be   drawn    on   a   person,  and  the  drawee  writes 

upon  it  "  accepted,"  he  must  be  taken  to  accept  it  as  it  was  drawn 

on  himself,  personally,  unless  clear  and  unambiguous  words  are 

used  to  exclude  his  personal  liability.     The  regular  mercantile 

mode  by  which  the  *person  signing  for  another  declares  that  he       t  •984  ] 

means  to  exclude  personal  liability  is,  by  signing  per  procuration 

for  that  other. 

. Bule  discharged. 

CROOMES  V.  MOREISON,  '^^e. 

Jan,  30. 
(5  El.  &  Bl.  984—985  ;  S.  0.  2  Jur.  N.  S.  163.)  

[This  case  related  to  the  practice  as  to  interrogatories  under  the  Ck)inmon 
Law  Procedure  Act,  1854,  and  is  superseded  by  K.  S.  C,  Order  XXXI.] 


BEESTON  V.  WEATE.  i856. 

(5  El.  &  Bl.  986—998  ;  S.  C.  25  L.  J.  Q.  B.  115  ;  2  Jur.  N.  S.  540 ;  4  W.  E.  325  ;        •^^^<^- 

26  L.  T.  0.  8.  272.)  [986] 

Plaintiff  and  defendant  occupied  contiguous  portions  of  land.  For  more 
than  forty  years,  and  as  far  back  as  his  living  memoiy  went,  the  occupiers 
of  plaintiff  *8  land  had  been  in  the  habit  of  passing  over  defendant's  land  to 
a  brook  which  lay  on  the  other  side  of  that  land,  and  of  damming  up  the 
brook,  when  necessary,  so  as  to  force  the  water  into  an  old  artificial  water 
course  which  ran  across  defendant*s  land  to  plaintiff  *s  land.  They  did  this, 
for  the  purpose  of  supplying  their  cattle  with  water,  whenever  they  wanted 
the  water,  except  when  the  owners  of  defendant's  land  used  the  water,  as 
they  did  at  certain  seasons  of  the  year,  for  irrigation  : 

Held,  that,  upon  this  evidence,  the  jury  were  warranted  in  inferring  an 
user  as  of  right,  by  the  occupiers  of  plaintiff's  land,  of  the  easement  on 
defendant's  land  :  and  that,  for  the  interruption  of  such  easement,  plaintiff 
might  maintain  an  action  against  defendant. 

The  first  count  alleged  that,  before  and  at  the  time  of  the  commit- 
ting &c.,  plaintiff  was  possessed  of  and  occupied  certain  closes  of 
land,  with  the  appurtenances,  at  Goldstone,  in  Shropshire,  and 
near  to  a  certain  brook  or  rivulet,  called  Goldstone  Brook,  there : 
and  that,  long  before  and  until  and  at  the  time  of  the  committing 
&c.,  a  great  part  of  the  water  of  the  said  brook  or  rivulet  did  of 
right  run  and  flow,  and  of  right  ought  &c.,  and  still  of  right  ought 
&c.,  therefrom  unto  and  along  a  certain  water  course  or  channel, 
and  thence  across  a  certain  road  near  thereunto,  and  thence  unto, 

53—2 
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Beekton      into  and  through  and  over,  a  certain  close  of  defendant,  and  from 

WEATis  thence  unto,  into,  through,  and  over,  the  said  closes  of  meadow 
land  of  plaintiff,  to  wit  for  the  watering  of  cattle  there,  for  the 
more  convenient  occupation  and  enjoyment  thereof  by  the  occupiers 
thereof :  Yet  defendant,  well  knowing  &c.,  but  contriving  &c.,  to 
injure  &c.,  plaintiff  in  his  enjoyment  of  the  said  closes  of  land 
with  the  appurtenances,  and  whilst  he  was  so  possessed  of  the 
same,  and  so  entitled,  wrongfully  and  unjustly,  without  the  leave 
or  licence,  and  against  the  will,  of  plaintiff,  pulled  down  and 
removed  certain  sods,,  soil,  and  earth  and  dams,  then  lawfully  lying 
and  being  in  and  across  the  said  brook  or  rivulet,  for  the  purpose 

[  •987  ]  *of  diverting  and  turning  the  said  part  of  the  water  there  unto, 
into,  and  along  the  said  water  course  or  channel,  and  unto,  and 
into,  and  through  the  said  closes  of  land  of  plaintiff,  for  the 
purposes  aforesaid  and  in  the  manner  above  mentioned  :  and 
defendant  wrongfully  and  mijustly  kept  and  continued  the  said  soil 
and  earth  so  pulled  down  and  removed,  for  a  long  space  of  time,  to 
wit  thence  hitherto  ;  and  thereby  wrongfully  and  unjustly  let  down, 
and  drew  off  and  diverted,  and  caused  to  be  let  down,  drawn  off  and 
diverted,  a  great  part  of  the  water  of  the  said  brook  or  rivulet 
which  of  right  ought  to  have  run  and  flowed,  and  otherwise  might 
and  would  have  run  and  flowed,  and  hindered  and  prevented  the 
same  from  running  and  flowing,  unto,  into,  and  along,  and  by 
means  of,  the  said  water  course  or  channel,  and  thence  unto,  into, 
through  and  over  the  said  close  of  plaintiff  for  the  purpose  afore- 
said ;  whereby  the  said  closes  of  land  of  plaintiff  have  been  and  are 
greatly  lessened  in  value ;  and  plaintiff  has  been  hindered  and 
prevented  from  enjoying  the  same  in  so  ample  and  beneficial  a 
manner  as  he,  as  such  occupier,  otherwise  might  and  would  have 
done,  and  was  entitled  to  do,  and  been  deprived  of  his  usual,  and 
rightful  and  proper  supply  of  water  for  watering  cattle  as  aforesaid, 
and  as  such  occupier  as  aforesaid.  And  plaintiff  has  been  and  is 
otherwise  greatly  injured  and  damnified  &c. 

Second  count:  reciting  as  before,  but  stating  the  injury  to  be 
pulling  down  sods,  soil,  earth,  and  dams,  then  lawfully  lying  and 
being  in  and  across  a  certain  part  of  the  said  water  course  or 
channel  for  the  more  perfect  and  effectual  diverting  and  turning 
of  the  water  in  the  said  water  course  or  channel  unto,  into,  and 
through  and  over  the  said  closes  of  land  of  plaintiff  for  the  purpose 

r  ^988  ]  *aforesaid  ;  and  for  thereby  diverting  a  great  paj't  of  the  water  of 
the  said  water  course  or  channel,  which  of  right  ought  &c.,  from 


VOL.  ciii.l       1866.     Q.  B.     5  EL.  &  BL.  988—989.  837 

running  and  flowing  unto,  into,  through  or  over  the  said  closes  of      Bekston 
plaintiff,  as  effectually  as  it  otherwise  and  of  right  ought  to  have       weIte. 
done.    In  other  respects,  the  second  count  corresponded  with  the 
first,  mutatis  mutandis. 

Pleas  :   1.  Not  guilty. 

2.  To  the  first  count :  That  a  great  part  of  the  water  of  the  said 
brook  or  rivulet  did  not  of  right  run  and  flow,  nor  of  right  ought  to 
have  &c.,  nor  of  right  ought  to  run  and  flow  therefrom,  into,  and 
along  a  certain  water  course  or  channel,  and  thence  across  a  certain 
road  near  thereunto,  and  thence  unto,  into,  and  through  and  over, 
a  certain  close  of  the  defendant,  and  from  thence  unto,  into,  through 
and  over  the  said  closes  of  meadow  land  of  plaintiff,  to  wit  for 
the  watering  of  cattle  there,  for  the  more  convenient  occupation 
and  enjoyment  thereof  by  the  occupiers  thereof,  as  in  that  count 
alleged. 

8.  A  similar  plea  to  the  second  count  (omitting  "  therefrom  "). 

Issues  were  joined  on  these  pleas. 

On  the  trial,  before  Erie,  J.,  at  the  last  Shropshire  Assizes,  it 
appeared  that  the  defendant  was  occupier  of  land  which  was 
bounded,  on  tlie  south,  by  land  in  the  occupation  of  the  plaintiff, 
called  the  Cow  Pasture.  A  natural  stream  ran  along  the  north 
side  of  the  defendant's  land;  and  there  was  an  artificial  water 
course  passing  from  this  brook  through  the  defendant's  land 
(crossing  a  road  on  the  same  land)  to  the  land  of  the  plaintiff.  This 
water  course,  according  to  the  evidence,  looked  as  old  sixty  years 
ago  as  at  the  present  time.  *Por  more  than  forty  years,  and  as  [  •ose  ] 
long  back  as  living  memory  went,  the  occupiers  of  the  plaintiff's 
land  had  been  in  the  habit  of  crossing  the  defendant's  land,  and  of 
placing  sods  so  as  to  form  a  dam  obstructing  the  course  of  the 
water  in  the  natural  brook  immediately  below  the  point  at  which 
the  artificial  water  course  joined  it.  The  effect  of  this  was  to  throw 
the  water  into  the  artificial  water  course,  through  which  it  flowed 
across  the  defendant's  land  to  the  land  of  the  plaintiff,  where  it 
supplied  a  pit  or  pond.  This  the  occupiers  of  the  plaintiff's  land 
had  constantly  done,  for  the  purpose  of  supplying  their  cattle  with 
water,  at  such  times  as  the  lowness  of  the  water  in  the  brook 
rendered  it  necessary.  When  the  water  was  wanted  by  the 
occupiers  of  the  defendant's  land,  as  it  usually  was  at  certain 
seasons  of  the  year,  for  the  irrigation  of  that  land,  the  water  did 
not  reach  the  plaintiff's  land.  The  water,  after  being  conducted  on 
to  the  land  of  the  plaintiff,  ran  off  by  another  arm  and  rejoined  the 
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Berkton  natural  brook.  It  was  not  denied  that  defendant  had  done  the  acts 
Weate.  complained  of.  This  evidence  being  uncontradicted,  except  by  an 
unsuccessful  attempt  to  prove  an  interruption,  the  learned  Judge 
told  the  jury  that,  if  the  occupiers  of  the  plaintiff's  land,  at  the 
proper  season,  had  at  their  will  and  pleasure  turned  the  water  on 
to  their  land  for  the  purpose  of  supplying  the  cattle  with  water,  the 
plaintiff  was  entitled  to  a  verdict.    Verdict  for  the  plaintifif. 

In  last  Term,  Whateley  obtained  a  rule  for  a  new  trial,  ''  on  the 
ground  that  the  learned  Judge  misdirected  the  jury  in  stating  to 
them  that,  under  the  circumstances,  the  plaintiff  had  a  right  to  the 
easements  claimed  in  the  declaration  for  the  purpose  of  watering 
his  cattle." 
[  990  ]  In  this  Term  (i), 

Keating,  Ifhitmore  and  J.  Gray  showed  cause: 

There  was  in  this  case  undoubtedly  a  continuous  user  for  more 
than  forty  years,  and  for  time  immemorial,  of  the  channel  on  the 
defendant's  land,  for  the  purpose  of  conveying  the  water  to  the 
land  of  the  plaintiff  and  his  predecessors.  There  was  thus  a  good 
title  to  the  easement  both  at  common  law  and  under  stat.  2  &  3 
Will.  IV.  c.  71,  s.  2,  unless  it  be  true  that,  as  will  be  argued  on  the 
other  side,  no  such  easement  can  be  gained  by  user  in  an  artificial 
channel.     The  channel,  though  artificial,  is  full  sixty  years  old. 

[  991  ]  The  defendant,  as  to  this  point,  relies  on  Arkwiight  v.  Gell  (2).  *  ♦ 
In  Magor  v.  Chadtvick  (8)  this  Court  pointed  out  that  Arkwrighf  v. 
Gell  (^)  did  not  show  that  such  easement  might  not  be  created  in  the 
case  of  an  artificial  channel ;  but  that  the  facts  there  did  not  show 
an  user  as  of  right.  *  *  In  Wood  v.  Waml  (4)  the  question  arose 
as  to  the  diversion  of  an  artificial  watercourse;  and  the  Court  of 
Exchequer  expressly  acceded  to  the  doctrine  laid  down  in  Magor  v. 
Chadwick  (8),  that  the  proposition  that  no  time  could  give  a  right  to 
the  use  of  water  flowing  through  an  artificial  channel  is  indefensible. 
Greatrex  v.  Hayward  (5)  is  to  be  explained  as  Arkwiight  v.  Gell  (2). 

[  •992  ]  Where  the  water,  *in  the  first  instance,  is  collected  by  artificial 
means,  the  use  of  the  water  by  the  party  through  whose  land 
it  flows  may  often  not  be  an  usage  as  of  right :  that,  however,  is  not 
the  present  case.  Acton  v.  Blundell  (6)  appears  not  to  affect  the 
present  question. 

(1)  Before  Ijord  CampbeU,  Ch.  J.,  (4)  77  R.  R.  809  (3  Ex.  748). 
Coleridge,  Wightman  and  Erie,  JJ.  (5)  91  R.  R.  493  (8  Ex.  291). 

(2)  52  R.  R.  671  (5  M.  &  W.  2()3).  (6)  67  R.  R.  361  (12  M.  &  W.  324). 

(3)  11  Ad,  &  El.  571. 
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(Coleridge,  J. :  Suppose  I  create  an  artificial  stream  for  the  Beeston 
purpose  of  irrigating  my  own  land,  and  give  some  notice  that  weate. 
I  do  this  only  for  that  purpose ;  and  then  my  neighbour  comes 
on  my  land  and  makes  use  of  the  stream  for  his  own  purposes: 
may  I  not  put  an  end  to  that?  While  Somerset  House  was  in 
an  incomplete  state,  some  shops  behind  the  building,  by  means 
of  their  windows,  enjoyed  the  light:  it  was  contended  that  the 
unfinished  state  of  the  building  gave  sufficient  notice  to  the 
occupiers  of  these  shops ;  so  that,  when  the  building  was  completed, 
and  the  windows  were  thereby  darkened,  no  legal  wrong  was  com- 
mitted: but  I  believe  the  case  never  reached  a  decision.  That 
question  was  on  the  common  law  right. 

Erle,  J. :  That  rests  on  the  presumption  of  a  grant.) 

The  present  case  is  no  other  than  the  ordinary  case  of  a  sough 
across  the  land  of  a  defendant,  by  which  water  reaches  the 
land  of  a  plaintiff.  In  the  cases  in  which  the  plaintiff  has 
failed  in  establishing  his  right  to  water,  that  has  been  in  conse- 
quence of  the  facts  showing  only  a  revocable  licence,  or  in  some 
way  negativing  the  presumption  of  a  grant,  and  so  destroying  the 
common  law  right:  Fentiinan  v.  Smith  (^),  Hewlins  v.  Shipjxirn  {2) , 
Cocker  v.  Cotvper{s).  But  this  difficulty  does  not  arise  in  the  case 
of  a  claim  by  a  forty  years'  user,  under  stat.  2  &  8  Will.  IV.  c.  71, 
s.  2.  The  user,  in  such  case,  has  the  effect  of  a  grant,  which  was 
presumed  at  common  ^law,  if  the  easement  be  capable  of  grant,  as  |  *993  ] 
this  clearly  was.  Whereas,  in  such  cases  as  Arkwright  v.  Gell(^), 
where  a  party  merely  relieves  his  land  by  discharging  the  drain 
water  on  the  land  of  another,  no  grant  of  such  drain  water  could 
be  supposed. 

Whateley,  Boughey  and  PhipsoUy  contra  : 

The  plaintiff  had*  acquired  no  right  to  divert  the  water ;  and  he 
might  have  been  sued  for  doing  so,  unless  he  had  acquired  a  right 
by  user:  Mason  v*  Hill {5).  It  is  contended,  on  the  other  side,  that 
an  easement  may  be  acquired  by  the  user  of  water  flowing  through 
an  artificial  channel :  and  it  may  so,  provided  the  user  be  permanent ; 
but  not  if  the  user  be  temporary  only :  and  that  is  the  effect  of 
Arkwright  v.  Oell  (4),  Wood  v.  Waud  (6)  and  Greatrex  v.  Hay  ward  (7). 

(1)  7  R.  E.  533  (4  East,  107).  (5)  39  R.  R.  354  (3  B.  &  Ad.  304 ;  5 

(2)  31  R.  R.  757  (5  B.  &  C.  221).  B.  &  Ad.  1). 

(3)  40  R.  R.  626  (1  Cr.  M.  &  R.  418).  (6)  77  R.  R.  809  (3  Ex.  7^8). 

(4)  52  R.  li.  671  (5  M.  &  W.  203).  (7)  91  R.  R.  493  (8  Ex.  291). 
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Beehton  Now  here  tbe  user  was  temporary  only,  for  the  purpose  of  watering 
weate  ^^®  plaintiff 's  cattle  at  the  times  when  the  water  was  not  wanted  by 
the  defendant  for  the  irrigation  of  his  own  land.  The  Judge  should 
have  told  the  jury  that,  if  the  user  was  temporary  only,  no  title 
could  be  acquired.  Magor  v.  Chadwick  (!)  is  not  inconsistent  with 
this  view :  it  was  there  found  as  a  fact  that  the  user  was  of  right ; 
and  there  was  nothing  in  the  nature  of  the  case  to  show  that 
[  994  ]  it  must  have  been  temporary.  *  *  In  Greatrex  v.  Hayward  (2) 
the  Court  inferred,  from  the  state  of  things  in  which  the  user 
originated,  that  the  purpose  had  been  temporary  only,  and  might 
cease  when  the  owner  of  the  land  drained  altered  his  mode  of 
draining.     *     ♦     ♦ 

Cur.  adv.  vtiU, 

[  995  ]       Lord    Campbell,    Ch.    J.    now    delivered    the   judgment  of   the 
Court : 

We  are  of  opinion  that  the  rule  in  this  case  ought  to  be  discharged. 
The  defendant  would  be  entitled  to  our  judgment  if,  as  he  contends, 
there  was  not  sufficient  evidence  to  justify  the  jury  in  finding  that 
the  plaintiff  had  proved  the  right  as  alleged  in  the  declaration.  But 
we  think  that  the  Judge  at  the  trial  did  well  in  refusing  to  direct  a 
nonsuit,  and  in  telling  the  jury  that,  if  they  believed  the  facts  sworn 
to  by  the  plaintiff's  witnesses,  they  would  be  justified  in  returning 
a  verdict  for  the  plaintiff.  He  did  not  say  that  in  point  of  law  these 
facts  conclusively  proved  the  plaintiff's  case,  but  that  the  jury 
might  infer  from  them  that  the  contested  right  was  established. 

The  defendant's  counsel,  in  arguing  that  the  plaintiff  ought  to 
have  been  nonsuited,  relied  mainly  on  Arkivvight  v.  Qell  (3),  Wood  v. 
Wand  (4)  and  Greatrex  v.  Hayward  (2).  We  entirely  concur  in  these 
decisions,  thinking  that  the  plaintiff  did  not  in  any  of  them  support 
[  *9U6  ]  his  allegation  as  to  the  easement  claimed.  In  none  of  *them  was 
there  any  reasonable  ground  for  inferring  that  the  easement  had 
been  acquired  by  prescription  or  grant.  But  we  do  not  consider 
that  the  cases  lay  down  any  such  rule  as  that  enjoyment  and  acts 
which,  without  the  existence  of  the  easement,  would  be  tortious  and 
actionable  may  not  be  evidence  of  the  right  to  the  use  of  water, 
although  it  flows  in  an  artificial  cut.  This  doctrine  would  destroy 
the  right  to  the  great  majority  of  mill  leats  all  over  the  kingdom ; 
for  the  water  invariably  runs  through  them  in  an  artificial  cut  from 
the  weir  across  the  natural  current  of  the  river  where  they  begin, 

(1)  11  Ad.  &  El.  571.  (3)  o2  H.  R.  671  (5  M.  &  W.  203), 

(2)  91  B.  B.  493  (8  Ex.  291).  (4)  77  R.  R.  809  (3  Ex.  748). 
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till  the  >vat6r  is  restored  to  the  natural  current  of  the  river :  and  it      Bebston 
very  frequently  happens  that  in  parts  the  soil  belongs,  not  to  the      wrate. 
owner  of  the  mill,  but  to  a  stranger.     Nevertheless,  if  the  water  has 
flowed  immemorially,  or  for  a  considerable  period  of  time,  from  the 
river  through  the  leat,  to  turn  the  mill,  and  the  owner  of  the  mill 
has  been  in  the  habit  of  going  on  the  soil  of  another  to  clean  out 
the  leat  and  to  repair  its  banks,  we  conceive  that  the  right  to  do  so 
might  be  established,  and  that  an  obstruction  to  the  flow  of  water 
through  the  mill  leat  would  be  actionable.     In  the  cases  referred  to, 
regard  was  had  to  the  water  being  obtained  artificially  by  the  owner 
of  the  servient  tenement,  rather  than  to  the  water  running  through 
an  artificial  cut.     Here  the  water  in  question  is  part  of  the  water  of 
a  stream  which  has  flowed  on  the  surface  of  the  country  from  the 
time  that  our  globe  took  its  present  conformation.     But  the  strength 
of  the  plaintiff's  case  (distinguishing  it  from  the  cases  relied  upon 
by  the  defendant)  is  that  here  the  occupier  of  the  dominant  tenement, 
for  the  purpose  of  letting  in  the  water  from  the  natural  current  of 
the  river  into  the  artificial  cut,  and  from  the  artificial  cut  *into  his       [  *997  ] 
pond  in  the  Co'w  Pasture,  was  constantly  going  upon  the  servient 
tenement,  with  notice  to  the  occupier  of  the  servient  tenement, 
and  doing  acts  which,  without  the  easement,  would  be  trespasses. 
Such  has  been  the  practice  as  far  back  as  living  memory  goes, 
and   may  have  been   the  practice  from   time   immemorial.    Yet 
for  these  acts  no  action  has  been  brought,  nor  has  any  complaint 
been  made.    If  you  are  to  presume  that  they  took  place  by  the 
licence  of  the  occupier  of  the  servient  tenement,  then,  by  constant 
user  acquiesced  in,  no  easement  can  be  acquired.     But,  if  it  were 
not  that  the  occupier  of  the  servient  tenement  has  himself  used  the 
water  flowing  through  the  artificial  cut  for  irrigation,  no  plausible 
objection  could  be  made  to  the  easement  which  the  plaintiff  claims : 
and  we  do  not  see  that  the  use  of  the  water  on  the  servient  tenement 
takes  away  from  the  effect  of  the  use  of  it  for  the  dominant  tene- 
ment, regard  being  had  to  the  positive  acts  done  by  the  occupier  of 
the  dominant  tenement  upon  the  servient  tenement  for  the  purpose 
of  enjoying  the  easement. 

Great  stress  was  laid  by  the  defendant's  counsel  on  the  often 
repeated  assertion  that  the  artificial  cut  was  made  for  a  temporary 
purpose.  The  water  flowing  through  the  cut  has,  as  far  back  as  living 
memory  goes,  and  probably  much  longer,  been  constantly  applied  to 
two  purposes,  the  irrigation  of  the  meadow  on  one  side  of  the  cut 
and  the  watering  of  the  cattle  pasturing  on  the  meadow  on  the 
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Beeston  other  side  of  the  cut.  These  purposes  cannot  be  considered  tem- 
Wbatb.  porary  in  their  nature,  although  there  is  no  certainty  that  the 
meadows  may  not  at  some  remote  time  l>ecome  the  sites  of  streets  or 
squares  in  a  town.  The  defendant's  counsel  argued  strongly  against 
[  *998  ]  the  probability  of  such  a  grant,  whereby  *the  owner  of  the  servient 
tenement  would  have  deprived  himself  of  the  power  of  converting  it 
to  any  purpose  inconsistent  with  the  easement  granted.  But  it  is 
part  of  the  generally  fictitious  supposition  of  a  grant,  that  it 
proceeds  upon  an  adequate  consideration. 

Exception  was  taken  to  the  Judge's  direction,  that  he  did  not  speci- 
fically leave  to  the  jury  whether  the  cut  was  made  for  a  temporary 
or  for  a  permanent  purpose.  But  he  does  not  appear  to  have  been 
asked  to  leave  any  such  a  question  to  the  jury :  and,  looking  to  the 
evidence,  the  answer  could  hardly  have  been  that  it  was  for  a  tem- 
porary purpose  within  the  meaning  of  the  term  when  used  by  Judges 
in  water  course  cases. 

We,  therefore,  do  not  think  that  we  ought  to  disturb  the  verdict, 
either  on  the  ground  that  a  nonsuit  should  have  been  ordered, 
or  that  there  was  a  defective  direction  by  which  the  jury  may  have 
been  induced  to  come  to  a  wrong  conclusion. 

The  facts  of  the  case  were  admitted :  the  Judge  who  tried  the 

cause  was  satisfied  with  the  verdict :  and,  on  reviewing  the  evidence, 

we  see  no  reason  for  saying  that  the  case  ought  to  be  submitted  to 

another  jury.  w  i    j-    k        j 

'     ^  ___  ^    Hide  discharged. 

1856.  NICHOLSON  V.  GOOCH. 

(5  El.  &  BL  999—1018 ;  S.  0.  25  L.  J.  Q.  B.  137  ;  2  Jur.  N.  S.  303.) 

[This  case,  which  related  to  the  liability  of  the  assignees  of  the  Stock  Exchange 
in  respect  of  the  assets  of  a  bankrupt  defaulter,  has  been  superseded  by  later 
and  better  authority.  See  Tomkins  v.  Saffery  (1877)  3  App.  Cas.  2 13,  47  L.  J.  Bky. 
)  1,  37  L.  T.  758 ;  In  re  Woodd,  Ex  parte  King  (1900)  82  L.  T.  504 ;  In  re  PlumUy, 
Ex  parte  GraiU  (1880)  13  Ch.  D.  667,  42  L.  T.  387.] 


Jan.  25. 


1866.  ABLETT  V.  BASHAM. 

Jan^,  ^.  jjj  ^  jjj   1019—1024  ;  S.  C.  25  L.  J.  a  B.  230 ;  2  Jur.  N.  S.  285.) 

[  1019  ]  Under  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  56),  s.  6  (I), 

an  attorney  suing  in  person  may  indorse  the  writ  of  summons  thus :  *'  This 
writ  was  issued  in  person  by  the  within  named  I.  A.,  who  resides  at"  &c., 
naming  his  place  of  business,  though  it  is  not  the  place  where  he  sleeps. 

From  the   affidavits  on  which   the  rule    after    mentioned  was 
obtained,  it  appeared  that  the  plaintiff  and  defendant  were  both 
(I)  See  now  B.  S.  C,  Order  IV.  rr.  1  and  2. 
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attorneys  of  this  Court.  That  the  defendant  was  served  with  a  writ  Ablett 
of  summons  requiring  him  to  cause  an  appearance  to  be  entered  &c.  basham. 
That  the  writ  was  endorsed  thus  :  "  This  writ  was  issued  in  person 
by  the  within  named  Isaac  Ablett,  who  resides  at  number  6,  New- 
castle Street,  Strand,  in  the  parish  of  St.  Clement  Danes,  in  the 
county  of  Middlesex.  The  plaintiff  claims  "  &c.  That  the  defen- 
dant has  a  good  defence  on  the  merits.  That  he  is  advised  that  it 
is  material  for  him  to  serve  the  plaintiff  with  a  subpcma  to  attend 
at  the  trial,  for  the  purpose  of  his  producing  certain  documents. 
That  defendant  knows  the  house,  No.  6,  Newcastle  Street,  Strand, 
described  on  the  indorsement  as  the  residence  of  plaintiff;  and  that 
the  shop  and  house  are  occupied  by  a  person  of  the  name  of  Siggers, 
who  carries  on  the  business  of  a  breeches-maker  there.  That  on 
the  door  of  the  said  house  is  a  brass  plate,  upon  which  the  name  of 
plaintiff  is  engraved  ;  but  that  plaintiff  does  not  reside  at  the  said 
house,  or  does  he  occupy  any  part  thereof  either  as  a  residence  or 
an  office.  For  that  the  said  Siggers  informed  defendant  that  he 
(Siggers)  allowed  plaintiff  to  have  his  letters  directed  to  the  said 
house,  but  that  the  plaintiff  did  not  occupy  any  part  of  the  said 
premises.  The  above  statements  were  deposed  to  by  defendant. 
And  his  attorney  deposed  that  he  *knocked  at  the  door  of  the  said  [  •1C20  ] 
house,  which  was  opened  by  a  female,  whom  the  deponent  believed 
to  be  the  servant  of  Siggers,  the  occupier  of  the  premises.  That 
deponent  then  inquired  of  the  servant  whether  Mr.  Ablett  lived 
there ;  to  which  she  replied  that  he  did  not ;  which  deponent 
believed  to  be  true.  That  deponent  then  inquired  of  her  which  was 
plaintiff's  office ;  when  she  told  deponent  that  plaintiff  was  not 
there,  nor  had  he  any  office  there ;  which  also  deponent  believed 
to  be  true.  That  the  servant  then  called  to  a  young  man  by  the  name 
of  Tom,  who,  in  answer  to  questions  put  to  him  by  deponent,  stated 
(which  deponent  believed  to  be  true)  that  he  was  not  the  clerk  of 
Ablett,  but  was  in  the  service  of  Siggers;  that  plaintiff  had  no 
clerk  there,  nor  did  he  reside  or  occupy  any  part  of  the  house ;  but 
that,  if  a  letter  was  left  there,  he  (the  young  man)  would  take  care 
that  Ablett  had  it,  as  no  doubt  Ablett  or  his  son  would  call,  as 
was  their  custom,  to  see  if  there  were  any  letters  or  messages  for 
them. 

On  these  affidavits,  Prentice,  in  this  Term,  obtained  a  rule 
calling  on  the  plaintiff  to  show  cause  why  the  writ  of  summons,  or 
the  copy,  and  service  thereof,  should  not  be  set  aside  for  irregularity, 
with  costs. 
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ablbtt  By  affidavits  in  answer,  several  of  the  statements  were  denied  ; 

bashah.  ^^^  ^^  ^AS  especially  deposed  that  Siggers  (who  was  ill  and  unable 
to  make  an  affidavit)  denied  having  made  any  such  statement  as 
deposed  to.  A  clerk  of  plaintiff,  who  appeared  to  be  the  young 
man  spoken  of  as  Tom,  denied  the  conversation  as  deposed  to,  and 
stated  that  he  had  informed  the  deponent  that  the  plaintiff's  o£Sce 
was  in  the  house,  and  that  plaintiff  or  his  son  would  be  at  such 
office  in  the  evening.     It  was  also  deposed,  by  several  persons,  that 

[  •1021  ]  the  plaintiff  really  *occupied  for  business  apartments  in  the  house, 
and  had  carried  on  a  substantial  business  there,  as  attorney,  for 
several  years.  The  plaintiff  also  deposed  that  he  had  no  docu- 
ments relating  to  any  of  the  matters  in  question ;  and,  further, 
that  the  defendant  did  not  wish  to  suhpcsna  him. 

Thmnas^  Serjt.  now  showed  cause : 

The  suggestions  as  to  the  plaintiff  not  really  occupying  an  office 
in  the  house,  as  attorney,  having  been  answered,  the  question  is 
whether  it  is  sufficient  for  an  attorney,  suing  in  person,  to  mention, 
as  his  residence,  his  place  of  business :  for  the  plaintiff  does  not 
allege  that  he  sleeps  in  the  house  named.  But  the  description  is 
sufficient,  under  the  Common  Law  Procedure  Act,  1852  (15  &  16 
[1022]  Vict.  c.  76),  sect.  6(1).  *  *  The  Act  does  not  distinguish 
between  the  place  of  business  and  the  residence  or  place  of  abode  : 
the  residence,  therefore,  must,  in  this  case,  be  the  place  of  business : 
otherwise,  where  an  attorney  sues  in  person,  there  would  not 
appear  on  the  indorsement  any  place  of  business,  unless  the 
attorney  plaintiff  happened  to  carry  on  business  in  the  house  in 
which  he  slept.     *     *    * 

Prentke,  contra : 

*  *  In  sect.  6  of  the  Common  Law  Procedure  Act,  1852,  the 
"  abode  '*  of  the  attorney,  where  one  is  employed,  is  constantly 
required  ;  where  no  attorney  is  employed,  the  plaintiff's  "  residence ; " 
and,  in  this  last  case,  *'  the  name  of  the  hamlet,  street,  and  number 
of  the  house  of  such  plaintiff's  residence,  if  any  such  there  be  ;  " 
a  particularity  of  description  not  required  in  the  other  cases. 

(Coleridge,  J. :  If  the  party  employs  an  attorney  to  act  for  him, 
what  satisfies  the  statute  as  to  the  attorney  ?) 

A  description  of  the  attorney's  place  of  business. 

(1)  Ante,  p.  842,  not6(l). 
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(CoLBRiDGK,    J. :     *But    that   is    required   only   by   the    word      Ablett 
"abode.")     ♦     *     ♦  basham. 

[  •1023  ] 

(Lord  Campbell,  Gh.  J.,  referred  to  the  judgment  of  Colbbidge,  J. 
in  Yardley  v.  Jones  (l).) 

The  provision  was  introduced  for  the  purpose  of  enabling  the  party 
sued  to  settle  the  demand  by  tendering  the  money  at  the  residence 
of  the  party  suing. 

LoBD  Campbell,  Ch.  J. : 

On  the  words  of  the  Act,' and  *according  to  the  authority  which      [  ♦1024  ] 
I  mentioned,  where  the  question  is  fully  discussed  by  my  brother 
Colbbidoe,  I  think  this  indorsement  sufficient.     I  see  no  reason 
for  altering  the  construction  which  he  put  upon  the  enactment. 

Colbbidoe,  Wightman  and  Cbompton,  JJ.,  concurred. 

Ride  discliarged. 


EEG.  V.  PALMER.  isse. 

JTan.  81 1 
(5  El.  &  Bl.  1024—1031 ;  S.  C.  2  Jur.  N.  S.  235.)  April  16,  24. 

The  Court  of  Queen's  Bench  will  remove  a  coroner's  inquisition,  or  an        j.  .^g .  -. 
indictment  to  be  found  at  the  ensuing  Assizes,  for  murder,  from  a  county  at        '' 
large  to  the  Q.  B.,  by  certiorari,  if  it  appears  that  a  fair  trial  cannot  be  had 
in  the  county. 

When,  after  removal,  the  defendant  is  ordered  to  be  tried,  under  the 
Central  Criminal  Court  Act,  1856  (19  &  20  Vict.  c.  16),  at  the  Central  Criminal 
Ck>urt,  the  Court  will  not  make  it  a  condition,  under  sect.  24,  that  the 
prosecutor  shall  furnish  the  defendant  with  evidence  which,  it  is  suggested, 
has  been  obtained  by  the  prosecutor  since  the  taking  of  the  depositions. 

W1LKIN8,  Serjt.,  in  this  Term,  on  behalf  of  the  defendant, 
obtained  a  rule  calling  on  "  William  Webb  Ward,  one  of  the  coroners 
of  the  county  of  Stafford,  to  show  cause  why  a  writ  of  certiorari 
should  not  issue,  directed  to  the  said  coroner,  to  remove  into  this 
Court  all  and  singular  inquisitions  taken  before  the  said  coroner, 
on  view  of  the  bodies  of  John  Parsons  Cooke,  Ann  Palmer,  and 
Walter  Palmer,  respectively ;  whereby  the  said  William  Palmer 
stands  charged  with  the  wilful  murder  of  the  said  John  Parsons 
Cooke,  Ann  Palmer,  and  Walter  Palmer ;  and  why  a  writ  of 
certiorari  should  not  issue,  directed  to  the  justices  of  oyer  and 
terminer  and  gaol  delivery  for  *the  said  county  of  Stafford,  to  [  *1026  ] 
remove  into  this  Court  all  and  singular  indictments  which  may  be 

(1)  4  Dowl.  P.  C.  4a, 
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Keg.         found  before  them  against  the  said  William  Palmer  at  the  next 
Palmer.      Assizes  for  the  said  county  for  the  said  murders  respectively." 

The  rule  was  obtained  upon  the  afiSdavits  of  the  defendant  and 

of  William  Smith.     The  defendant  deposed  that  he  was  a  prisoner 

in  Stafford  gaol,  charged,  upon  the  coroner's  inquisition,  with  the 

murder  of  J.  P.  Cooke.     That  he  was  informed  and  believed  that 

he  could  not  have  a  fair  and  impartial  trial  in  Staffordshire,  or 

elsewhere  in   the  Midland  counties,   inasmuch  as  the  prejudice 

against  him  was  so  great  that  he  did  not  believe  that  among  an 

ordinary  panel  of  jurymen  twelve  men  could  be  found  unbiassed 

and  unprejudiced.    That  he  was  also  charged  with  the  murder  of 

his  wife,  Ann  Palmer,  and  of  his  brother  Walter  Palmer ;  all  the 

murders  being  alleged  to  have  been  committed  by  means  of  poison. 

That,  in  and  about  the  neighbourhood  of  Stafford  (Rugeley,  his 

residence,  being  only  nine  miles  from  Stafford),  he  was  also  accused 

of  having  murdered   several  other  persons ;    which  rumour  was 

very  generally  believed  to  be  true.     That,  in  each  of  the  cases  upon 

which  he  was  in  gaol,  Alfred  Swaine  Taylor,  M.D.,  was  the  principal 

witness ;  and,  in  order  to  rebut  Dr.  Taylor's  evidence,  it  would  be 

necessary  that  deponent  should  have  a  sufficient  number  of  scientific 

persons  to  give  evidence  on  his  trial,  most  of  whom  were  resident 

in  London  ;  and  the  expense  of  such  witnesses  would  be  1,000/.,  or 

thereabouts,  if  he  were  tried  at  Stafford.     That  he  had  no  funds 

wherewith  to  meet  such  expense,  and  was  entirely  dependent  upon 

[  *1026  ]      *his  friends  and  relations ;  and  that  he  feared  he  could  not  be  well 

or  properly  defended  unless  he  could  be  tried  where  the  expense  of 

such  witnesses  would  be  much  less.    William  Smith,  who  was  the 

defendant's  attorney,  confirmed  this  statement,  as  to  the  prejudiced 

state  of  feeling,  referring  to  the  means  of  observation  which  he 

had  acquired  from  his  having  watched  the  proceedings  upon  the 

inquisitions ; .  and  he  added  that,  by  means  of  newspapers,  the 

inhabitants  of  Staffordshire,  Warwickshire  and  other  neighbouring 

counties  were  greatly  prejudiced  against  the  defendant  and  eager  for 

his  conviction,  passing  by,  as  deponent  believed,  the  consideration 

of  the  question  whether  the  defendant  could,  by  evidence,  be  proved 

to  be  guilty.     He  deposed  also  that  the  attorney  who  had  conducted 

the  inquiry  before  the  coroner  in  the  cases  of  Ann  Palmer  and 

Walter  Palmer  had  stated  his  own  opinion  to  be  that  a  fair  trial 

could  not  be  had  in  Staffordshire  or  any  of  the  surrounding  counties. 

Edwin  James  (with  whom  was  Sir  A.  J.E,  Cockbum,  Attorney- 
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General,  who  was  unable  to  appear,  owing  to  illness)  appeared  for        Reg. 
the  Crown,  and  stated  that,  on  the  part  of  the  Crown,  the  motion      palmrb. 
would  not  be  resisted,  and  that  it  was  thought  right  to  leave  the 
matter  in  the  hands  of  the  Court ;  and  that,  in  the  opinion  of  the 
law  advisers  of  the  Crown,  it  did  appear  that  a  fair  trial  could 
hardly  be  had  in  Staffordshire. 

J,  W.  Huddleston  and  Scotland^  who  were  instructed  in 
support  of  the  prosecution  for  the  alleged  murder  of  J.  P.  Cooke, 
objected.  The  Court  unquestionably  has  the  power  to  grant  the 
certiorari :  but  in  practice  this  *power  has  not  been  exercised  for  f  *^^27  ] 
the  purpose  of  changing  the  venue,  on  so  serious  a  charge,  from  a 
county  at  large ;  and  it  is  obvious  that  a  change  of  venue  is  what 
is  sought  by  this  application.  *  *  In  Rex  v.  Thomas  (l)  the 
removal  was  from  a  limited  jurisdiction,  the  Sessions  for  the  city 
of  Rochester.  The  recognizances  of  the  witnesses,  who  of  course 
have  been  bound  over  for  the  Staffordshire  Assizes,  will  be  discharged 
by  the  course  proposed. 

(Lord  Campbell,  Ch.  J. :  That  would  constitute  an  equally  valid 
objection  to  the  removal  of  indictments  from  a  limited  jurisdiction.) 

The  witnesses  might,  no  doubt,  be  brought  to  the  place  where  the 
trial  is  to  be  had,  by  subpoena.  Further,  the  expense  to  which  the 
prosecutor  must  be  put  will  be  much  increased. 

(Lord  Campbell,  Ch.  J. :  Can  we  notice  that  consideration,  if  we 
see  that  an  impartial  trial  cannot  be  had  in  Staffordshire  ?) 

The  costs  cannot  be  granted  either  by  the  Judge  who  tries,  or  by 

this  Court,  in  the  *case  of  a  removal.  L  *i^28  ] 

(Edtcin  James  stated  that  the  Government  proposed  to  conduct 
the  prosecution  and  defray  the  expense.) 

That,  of  course,  meets  the  difficulty  last  suggested. 

Wilkin s,  Serjt.  was  not  called  upon  to  support  his  rule. 

Lord  Campbell,  Ch.  J. : 

The  question  which  we  have  to  determine  is,  whether  the  ends  of 
justice  require  us  to  grant  a  certiorari  to  remove,  first  the  coroner's 
inquisitions,  secondly  the  indictments  which  may  be  found  at  the 
(1)  16  R.  R  520  (4  M.  &  S,  442). 
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Reg.         next  Staffordshire  AssizeB.     I  am  of  opinion  that  we  ought  to  do  so. 

Palmer.  All  that  we  have  now  to  determine  is,  whether  we  shall  prevent  the 
trial  from  taking  place  at  the  next  Assizes  for  that  county.  It 
appears  that  a  great  prejudice  prevails ;  and  the  attorney  for  the 
prosecution  in  two  of  the  cases,  as  he  stated  to  the  attorney  for  the 
defence,  concurs  in  the  opinion  that  a  fair  trial  cannot  be  had  in 
Staffordshire.  Mr.  Huddleston  undertook  to  point  out  difficulties 
which  would  arise  from  the  proposed  course :  but  I  think  he  has 
not  done  so.  In  Rex  v.  Mecul  (i)  the  Court  declined  to  interfere, 
but  clearly  would  have  interfered  if  the  necessity  had  been  shown. 
What  is  the  objection  ?  No  doubt,  after  the  indictment  has  been 
removed,  there  may  be  a  trial  at  Bar,  though  at  present  I  see  no 
ground  for  that ;  or  there  may  be  a  trial  in  any  county  of  England 

r  •1029  ]  in  which  the  Court  may  *think  it  right  that  such  a  trial  should 
take  place.  The  rule  therefore  must  be  made  absolute.  I  do 
earnestly  hope  that,  from  this  time  to  the  trial,  there  will  be  no 
further  discussion  on  the  case.  After  the  trial,  it  will  be  perfectly 
legitimate  to  discuss  the  conduct  of  the  jury  and  Judge,  and  the 
question  as  to  the  innocence  or  guilt  of  the  defendant.  Till  then, 
it  is  most  desirable  that  nothing  of  the  sort  should  take  place :  if 
any  thing  of  the  kind  were  to  be  done,  and  that  were  to  be  brought 
to  the  notice  of  the  Court,  it  might  be  the  subject  of  punishment. 
Meanwhile  the  defendant  is  to  be  presumed  innocent. 

Coleridge,  J. ; 

I  entirely  concur.  I  make  only  this  single  observation.  At 
present  the  Court  commits  itself  to  one  thing  only.  If  it  is  shown 
that  a  fair  trial  cannot  be  had,  I  do  not  see  what  answer  can  be 
given.  It  would  be  better  that  a  prosecution  should  fail  for  want 
of  funds  than  that  there  should  be  ground  afforded  for  believing 
that  the  defendant  had  not  had  a  fair  trial. 

WlOHTMAN,  J. : 

I  am  of  the  same  opinion.  Mr.  Huddleston  fails  to  show  any 
difficulty  besides  that  of  the  expense,  which  is  met. 

Crompton,  J. : 

I  am  entirely  of  the  same  opinion.     It  would  not  be  proper  to 

entertain  the  difficulties  suggested.     It  is  entirely  a  question  of 

discretion  ;  and,  when  the  ^«om<j^-G«w€raZ,  representing  the  justice 

of  the  Crown,  considers  that  the  fairest  course  is  to  r^movQ  tbQ 

(1)  3Dowl.&Ry.  301, 
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indictment,  I  think  we  are  bound  to  exercise  our  discretion  by         Reg. 

doing  so.  ^  PALMB.R. 

Ride  absolute. 

In  the  following  Term  (April  16,  1866)  Sir  A.  J*  E*  Cockhurn^  [  io30] 
Attorney-General,  moved,  upon  reading  the  affidavits  filed  on  the 
above  motion,  the  writs  of  certiorari,  and  the  returns  thereto,  that 
two  indictments  and  three  inquisitions,  which  had  been  returned, 
should  be  tried  in  the  Central  Criminal  Court,  under  stat.  19  &  20 
Vict.  c.  16. 

J.  Gray^  for  the  defendant,  stated  that  the  rule  would  not  be 
opposed ;  but  he  asked  that,  under  sect.  24,  the  Court  should  impose 
the  terms  of  furnishing  the  defendant  with  the  evidence  which  the 
Crown  proposed  to  adduce,  but  which  was  not  in  the  depositions^ 
and  with  which,  as  the  defendant's  attorney  deposed,  it  was  essential 
for  the  defence  that  the  defendant  should  be  made  acquainted. 

(Lord  Campbell,  Ch.  J. :  I  think  sect.  24  refers  only  to  the  terms 
which  it  may  be  right  to  impose  in  consequence  of  the  peculiar 
proceeding  under  the  statute.) 

Sir  A.  J.  E.  Cockburfiy  Attorney-General  (with  whom  were  Edwin 
James  and  Bodkin)  y  urged  that,  whatever  information  it  might 
ultimately  be  thought  right  to  furnish  to  the  defendant,  the  doing 
so  ought  not  to  be  made  a  condition  of  this  rule;  and  that,  for  the  sake 
*of  the  precedent,  the  application,  as  now  made,  ought  to  be  refused.      [  'losi  ] 

Per    CuBUM    (Lord    Campbell,    Ch.    J.,    Wightman,    Erlb    and 
Crompton,  JJ.)  : 

We  are  all  of  opinion  that  we  ought  not  to  interfere  as  suggested. 

Rule  nisi. 

In  the  same  Term  (April  24),  Sir  A.J.E.  Cockburnj  Attorney- 
General,  Edwin  James  and  Bodkin  appearing  for  the  Crown,  and 

J.  Gray  for  the  defendant,  by  consent, 

Rule  absolute. 

The  information  required  was,  in  fact,  afterwards  furnished  to 
the  defendant.  Afterwards,  at  the  Sessions  of  the  Central  Criminal 
Court  holden  in  the  May  following,  the  defendant  was  arraigned, 
upon  the  indictment  for  the  murder  of  J.  P.  Cooke,  and  pleaded 
Not  guilty.  He  was  tried  and  convicted  at  the  same  Sessions. 
Afterwards,  by  order  of  that  Court,  made  under  sect.  19,  he  was 
executed  at  Stafford. 
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IN   THE  QUEEN'S  BENCH. 


1864.  Ex   PARTE    LONG  (1). 

^^'  (3  W.  R.  18—19 ;  8.  0.  24  L.  T.  O.  S.  73.) 

[  18  ]  Where  a  dispute  between  a  friendly  society  and  one  of  its  members  has 

been  referred  to  arbitration  under  sec.  7  of  4  &  5  Will.  IV.  c.  40  (1),  the 
award  of  the  arbitrators  is  final,  and  a  magistrate  has  no  jurisdiction  to 
hear  the  dispute,  unless  it  can  be  shown  that  the  award  is  a  nullity. 

C  HuTTON  moved  for  a  rule  calling  on  David  Jardine,  Esq.,  one 
of  the  metropolitan  police  magistrates,  to  show  cause  why  he  should 
not  hear  and  determine  a  dispute  between  Amy  Long,  the  widow 
of  one  Charles  Long,  and  a  friendly  society  called  "The  United 
Kingdom  Benefit  Society." 

It  appeared  by  the  affidavits  that  the  husband  of  applicant  became 
a  member  of  the  Society  in  1841,  and  that  in  October,  1858,  he  fell 
ill  and  was  declared  on  the  sick  fund  of  the  Society,  and  continued  to 
receive  assistance  from  that  fund  until  the  month  of  February,  1854, 
when  he  received  a  letter  from  the  secretary  informing  him  that  his 
name  was  erased  from  the  list  of  the  members  for  breach  of  the 
11th  rule  of  the  Society,  which  was  to  the  effect  that  any  member 
found  transacting  business  for  profit  or  reward  during  the  time  he 
was  receiving  assistance  from  the  sick  fund  of  the  Society,  should 
be  excluded  from  the  Society.  Charles  Long  died  on  the  26th  April, 
1854,  and  the  claim  made  by  his  widow,  notwithstanding  his 
expulsion  had  been  referred  to  arbitration  in  accordance  with  the 
rules  of  the  Society.  The  arbitrators  had  decided  against  her  claim, 
and  the  present  application  was  under  4  &  5  Will.  lY.  c.  40,  s.  7 
(Friendly  Societies  Amendment  Act),  to  compel  the  magistrate  to 
hear  and  determine  the  dispute. 

C  Hutton : 
It  is  submitted  that  the  award  of  the  arbitrators  is  bad,  as  having 
been  made  contrary  to  the  rules  of  the  Society;  there  was  no 
evidence  of  working  for  profit  or  reward.  The  offence  charged  was 
that  during  the  time  he  was  receiving  aid  he  had  wheeled  a  barrow 
for  his  wife,  containing  linen,  some  400  yards. 

(Lord  Campbell,  Ch.  J. :  There  was  then  some  evidence ;  it  was 
for  the  arbitrators  to  consider  its  value.) 

(1)  Bepealed  by  18  &  19  Vict,  a  63,  s.  1.  See  now  Friendly  Societies  Act, 
1896  (59  &  60  Vict,  a  25),  s.  08  (6). 
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He  was  not  saminoned  before  the  Society  to  answer  for  his  breach      Kx  pm  te 
of  its  rales,  and  this  objection  when  taken  before  the  arbitrators 
was  not  allowed  by  them. 

(LoBD  Campbell,  Ch.  J. :  If  they  refused  to  hear  the  objection 
that  the  deceased  had  not  been  summoned,  you  might  impugn  the 
award  on  that  refusal,  but  it  appears  they  heard  the  objection  and 
refused  to  allow  it.    They  did  not  refuse  to  hear  the  evidence  on  it.) 

That  is  so. 

(LoBD  Campbell,  Ch.  J. :  It  was  for  them  to  determine  whether        [  19  ] 
or  not  they  would  allow  the  objection.) 

The  award  was  made  corruptly ;  one  of  the  arbitrators  was  dead. 

(LoBD  Campbell,  Ch.  J. :  There  are  no  facts  in  the  affidavits  to 
warrant  that  conclusion.  We  must  suppose  the  arbitration  to  have 
been  conducted  properly.  You  have  to  show  that  the  award  was  a 
nullity.  It  is  not  a  nullity  because  it  was  against  the  weight  of 
evidence.  You  must  show  that  the  deceased  was  not  properly 
expelled — that  he  died  a  member  of  the  Society.) 

In  Reg.  v.  Grant  (i),  an  award  made  not  according  to  the  rules  of 
the  Society  was  held  to  be  void. 

(Colbridob,  J.:  There  the  award  was  a  nullity  because  the 
arbitrators  only  heard  one  side  and  refused  to  hear  the  other. 

Lord  Campbell,  Ch.  J. :  You  must  show  that  the  award  here  is 
a  nullity  to  give  the  magistrate  jurisdiction  to  hear  the  case.) 

(He  also  referred  to  Reg.  v.  Evans  (2) ;    Ghitty*s  Statutes,  tit. 
"Friendly  Societies,"  p.  190,  note  (a).) 

Lord  Campbell,  Gh.  J. : 

I  regret  that  no  ground  has  been  made  out  for  our  interference 
in  this  case.  It  is  a  hard  case,  but  hard  cases,  it  is  said,  make  bad 
law.  The  magistrate  can  have  no  jurisdiction  where  the  award  is 
not  a  nullity.  The  arbitrators  did  not  refuse  to  hear  the  evidence ; 
they  heard  it,  and  it  was  for  them  to  give  what  weight  to  it  they 
thought  right.  The  strongest  point  urged  in  support  of  the 
application  was  as  to  the  objection  having  been  overruled  that  the 

(1)  80  R.  B.  207  (14  a  B  43).  (2)  97  B.  B.  529  (3  F.I.  &  BL  363). 
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Ex  parte      deceased  had  not  been  heard  before  expalsion.     Still,  the  arbitrators 


Long. 


did  hear  the  objection,  and,  in  spite  of  the  objection,  decided  that 
the  expulsion  was  regular.  If  vicUa  fides  on  the  part  of  any  of  the 
arbitrators  had  been  satisfactorily  shown,  the  award  might  have 
been  treated  as  a  nullity ;  but  this  charge  of  mala  fides  was  not 
supported  by  the  affidavits. 

COLBRIDGE,  J. : 

I  am  of  the  same  opinion.  As  to  the  argument  of  ''  hardship  " 
employed  in  support  of  the  application,  it  is  one  that  cannot  be 
listened  to  and  ought  not  to  be  put  forward.  Parties  who  become 
member  of  these  societies  agree  that  their  disputes  shall  be  settled 
by  arbitration,  and  when  an  award  is  made  against  them  they  must 
submit  to  the  decision.  The  only  question  in  this  case  is,  has  an 
award  been  made  ?  To  give  the  magistrate  jurisdiction,  some  defect 
making  the  award  a  nullity  or  that  it  has  been  decided  with  mala 
fides  must  be  clearly  shown.  Now,  an  award  has  been  made,  and 
there  is  not  sufficient  evidence  of  m^ala  fides.  We  cannot  listen  to 
mere  opinions  as  stated  in  the  affidavits  in  support  of  such  a  charge. 
It  is  admitted  that  the  objection  that  the  deceased  was  not 
summoned  was  heard.  The  arbitrators  may  have  decided  wrongly 
in  not  giving  weight  to  it,  but  still  they  heard  it;  the  most  that 
can  be  said  is,  that  they  came  to  a  wrong  conclusion.  The  case  of 
Reg.  V.  Orant  is  perfectly  consistent  with  our  decision.  There 
one  allegation  was,  that  the  arbitrators  had  neglected  to  make  any 
award  at  all,  that  they  had  wrongfully  refused  to  hear  evidence,  and 
that  therefore  the  instrument  was  no  award  at  all.  The  Goubt 
determined,  and  rightly,  that  it  was  no  award.  That  is  not  at  all 
like  the  present  case.  Here  the  arbitrators  have  heard  the  evidence ; 
and  however  mistaken  they  may  have  been  in  their  decision,  still 
they  heard  the  case,  and  their  award  is  valid. 

WlOHTMAN,  J. : 

The  jurisdiction  of  the  justices  only  arises  in  case  the  arbitrators 
neglect  or  refuse  to  make  an  award.  Here  they  did  make  an  award, 
but  it  is  said  that  the  arbitration  was  so  conducted  that  their  award 
is  a  nullity.  It  is  said,  first,  that  they  decided  wrongly ;  that  the 
member  expelled  had  not  worked  for  profit  and  reward;  and 
secondly,  that  they  overruled  one  of  the  rules  of  the  Society.  As  to 
the  first  objection,  they  are  to  exercise  their  own  judgment,  and 
they  have  done  so.    As  to   the  second,  they  are  to  determine 
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whether  the  rule  was  infringed.    They  may  have  come  to  a  wrong      Ex  parte 
conclusion  as  to  these  points,  but  they  have  determined  them  to  the 
best  of  their  judgment.     There  is  nothing  to  show  mala  fides  on 
their  part.     Their  award  cannot  be  treated  as  a  nullity,  and  that  is 
the  only  ground  for  granting  this  application. 

Erle,  3. : 

I  am  of  the  same  opinion.  The  question  here  is,  ^'have  the 
arbitrators  made  an  award  ?  "  Nothing  is  clearer  than  the  distinc- 
tion between  **  no  award  "  and  a  "  mistaken  award."  If  persons 
select  a  mode  of  settling  their  disputes,  it  is  important  that  they 
should  be  bound  by  it;  therefore,  although,  by  coming  to  our 
present  conclusion,  we  may  inflict  an  apparent  hardship  on  the 
party  complaining ;  yet  the  effect  of  our  decision  is  advantageous 
to  these  societies.  The  case  of  Reg.  v.  Grant  has  been  properly 
distinguished  from  the  present. 

Rule  refused. 


1864.    CH.    8  W.  R.  81,  [b-b. 

CHANCERY. 


18"-  In  re  BAILEY'S  TRUST. 

Aov.  9. 

(3  W.  B.  31.) 

Kimdmrat  vy 

Y  .Q,      *  There  being  a  question  whether  a  fund  should  he  paid  to  oestnis  que 

r  31  1  trust,  infants  being  interested,  the  trustee  pays  it  into  Court  under  the 

Trustee  Belief  Act,  and  the  cestuis  que  trust  appoint  new  trustees :  Held, 
that  they  could  do  so,  as  the  payment  into  Court  specified  a  "desire  to  be 
discharge<l,"  and  therefore  it  was  competent  for  them  to  appoint  other 
trustees  under  their  power  in  that  case  to  nominate  and  appoint  any  other 
persons,  &c. 

Under  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs. 
Bailey,  three  persons  were  appointed  trustees ;  there  were  several 
children  of  the  marriage  who  were  infants,  and  two  of  the  trustees 
being  dead,  and  several  orders  of  the  Court  having  been  made  in 
this  matter,  Mrs.  Bailey,  who  was  entitled  for  her  separate  use  for 
life,  with  remainder  to  her  children,  joined  with  her  husband  in 
petitioning  for  payment  out  of  Court  of  a  portion  of  the  trust  fund, 
when  Mr.  Thomas  Andrews,  the  surviving  trustee,  considering  that, 
there  being  infants  concerned,  he  could  not  consent  safely  to  such 
a  proceeding,  paid  the  whole  trust  funds  into  Court  under  the 
Trustee  Belief  Act.  Mr.  and  Mrs.  Bailey  now  presented  a  petition, 
having  the  same  object  as  the  former,  and  likewise  praying  that 
three  persons  named  might  be  appointed  new  trustees  in  the  room 
of  Mr.  Andrews,  and  claiming  a  right  to  appoint  such  trustees  under 
the  ordinary  power  contained  in  their  settlement,  which  provided 
''  that  in  case  any  of  the  said  trustees,  or  any  succeeding  trustee  or 
trustees,  to  be  nominated  and  appointed  as  after  mentioned,  should 
die,  or  be  desirous  to  be  discharged  from  the  said  trusts,  or  refuse 
or  become  incapable  to  act  in  the  execution  thereof,  then  it  should 
be  lawful  for  the  said  Mrs.  Bailey  and  her  husband,  by  any  deed  or 
writing  sealed  &c.,  to  nominate  and  appoint  any  other  person  or 
persons  to  be  a  trustee  or  trustees  of  the  said  trust  premises  in  the 
place  of  the  trustee  or  trustees  so  dying  or  desiring  to  be  discharged, 
or  refusing  or  becoming  incapable  to  act  as  aforesaid." 

Teed,  Q.C.,  for  Mrs.  Bailey,  contended  that,  under  the  words 
"  be  desirous  to  be  discharged,"  Mr.  Andrews,  having  paid  the  fund 
into  Court  to  relieve  himself  from  liability,  as  there  were  infants,  in 
which  case  he  considered  that  he  could  not  safely  act,  had  thereby 
shown  that  he  was  "  desirous  to  be  discharged  from  the  trust,"  and 
therefore  the  very  case  contemplated  by  the  clause  had  arisen ;  and 
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the  cestuis  que  trust  Mr.  and  Mrs.  Bailey  had  now  the  power  **to         in  re 
nominate  and  appoint  any  other  persons  to  be  a  trustee  or  trustees       tbust. 
of  the  trust  premises." 

Cracknell,  for  the  infant  children,  left  the  matter  in  the  hands 
of  the  Court,  likewise  appearing  for  the  new  trustees. 

Selwyn,  for  Mr.  Andrews,  contended  that,  because  a  trustee 
paid  money  into  Court  under  the  Belief  Act,  he  did  not  thereby  ipso 
facto  cease  to  be  a  trustee  for  all  purposes.  Supposing  he  did  not 
feel  inclined  to  put  the  whole  fund  into  the  control  of  the  cestuis 
que  trust,  it  would  be  quite  a  new  proposition  to  say  that  because 
he  had  paid  the  fund  into  Court  he  thereby  enabled  other  parties 
to  exercise  the  power  of  appointing  other  persons  over  his  head. 
There  was  a  question  which  he  did  not  choose  to  act  upon,  and 
therefore  he  paid  the  money  into  Court. 

KiNDERSLBY,  V.-C.  (having  inquired  who  the  three  new  trustees 
proposed,  were,  and  received  as  answer  that  they  were  near  relatives 
of  the  parties),  said,  that  assuming  them  to  be  proper  persons,  and 
assuming  that  Mr.  Andrews  did  perfectly  right  in  paying  the  money 
into  Court,  the  result  might  be  that,  supposing  a  trustee  to  be  so 
disposed,  he  might  say,  "  I  will  pay  this  money  into  Court,  get  rid 
of  all  responsibility,  and  yet  insist  upon  it  that  I  am  still  a  trustee." 
Without  imputing  anything  wrong  to  Mr.  Andrews,  it  was  clear 
that,  if  that  were  so,  he  might  avail  himself  of  his  own  act.  He 
(the  Yige-Chancellob)  thought  that  he  ought  to  consider  that  the 
surviving  trustee,  who  paid  the  money  in  under  the  Act,  did  intend 
to  give  up  the  trust ;  hence  the  power  to  appoint  in  the  husband 
and  wife  arose,  and  the  new  trustees  were  duly  appointed.  There 
was  no  reason,  therefore,  why  the  fund  should  not  go  out  of  the 
Court  upon  the  trusts  of  the  settlement. 
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IN  THE  QUEEN'S  BENCH. 


1854.  EEG.   V.  The  JUSTICES  of   WALSALL. 

^ov^,  (3  W.  R.  69 ;  S.  C.  3  C.  L.  R.  100 ;  24  L.  T.  O.  S.  Ill  ;  18  J.  P.  757.) 

[  6^  ]  Where  due  notice  under  the  Alehouse  Act,  1828  (9  Geo.  IV.  c  61),  had 

been  giyen  to  justices  of  an  intention  to  apply  for  a  Hoenoe  to  sell  excisable 
liquors,  and  the  justices  had  refused  to  hear  the  application,  the  Con&T 
granted  a  rule  absolute  in  the  first  instance,  under  s.  76  (1)  of  the  Common 
Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  for  a  mandamut  to  the 
justices  to  hear  the  application. 

HoDGSOX  moved  for  a  peremptory  mandanms,  under  the  Common 
Law  Procedure  Act,  1854,  s.  76,  commanding  the  defendants  to 
hear  and  determine  on  the  application  of  Joseph  Whitehouse  for  a 
licence  to  sell  excisable  liquors.  The  application  for  a  licence  was 
made  under  9  Geo.  IV.  c.  61,  ss.  1,  8,  and  9.  The  affidavits  stated 
that  Whitehouse  had  given  notice  of  the  intended  application, 
according  to  the  terms  of  the  Act,  and  had  performed  the  other 
necessary  requirements ;  but,  at  the  annual  general  meeting,  on  the 
SOth  August,  1854,  the  defendants  refused  to  hear  the  application 
at  all,  on  the  ground  that  they  had  previously  determined  not  to 
hear  any  application  for  a  new  licence.  Under  these  circumstances 
this  Court  will  put  the  defendants  in  motion  to  hear  the  application. 
They  can  only  refuse  a  licence  after  hearing  the  application.  They 
must  hear  first,  and  determine  afterwards. 

Huddlestmi  showed  cause : 

The  10th  (2)  section  of  9  Geo.  IV.  c.  61,  is  important.  It  requires 
certain  notices  to  be  given  of  the  intended  application.  These 
notices  were  before  the  justices  at  the  meeting,  and  they  did  there- 
fore take  the  application  into  consideration.  All  the  justices  are 
required  to  do  is  to  look  at  the  notices,  and  then  exercise  their 
discretion  with  reference  to  the  wants  of  the  neighbourhood. 

(Erlb,  J. :  If  the  parties  are  bound  to  read  the  notices,  they  are 
bound  to  hear  the  application.) 

By  the  Court: 

Tha  statute  appoints  the  justices  to  act  as  Judges,  and  not  as 

tyrants,    They  have  determined  without  bearing,  and  the  application 

must  therefore  be  granted, 

Perempto^-y  mandumua  awarded, 

(1)  Repealed,  46   &  47  Viet.  c.  49,  (2)  This   section   was    repealed    by 

S,  3;  but  see  s,  7.  35  &  36  Vict.  c.  94,  s.  75. 
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REG.    V.    SHERIFF   of   WARWICKSHIRE  and  the         isss. 


MAYOR  AND  CORPORATION  op  BIRMINGHAM. 


Jan.  15. 


(3  W.  E.  164—165  ;  S.  0.  24  L.  T.  O.  S.  211.)  [  ^^^  ] 

Where,  under  a  local  Act  inoorporating  parts  of  the  Lands  Glauses  Aot, 
including  section  39,  a  party  claimed  compensation  for  certain  lands  taken, 
and  the  warrant  for  summoning  a  jury  was  sent  to  the  sheriff,  who  was  in 
fact  an  interested  party,  which  the  claimant  did  not  know,  though  he  might 
perhaps  have  known  it:  Held,  that  the  warrant  was  yoid,  and  the  pro* 
ceedings  under  it  bad,  as  the  warrant  ought  in  that  case  to  have  gone  to  the 
coroner,  unless  the  claimant  had  consented  to  its  being  sent  to  the  sheriff, 
which  he  was  not  shown  to  have  done. 

This  was  a  case  arising  under  the  Birmingham  Improvement 
Act,  with  which  the  Towns  Glauses  Act  was  in  part  incorporated. 
It  appeared  that  a  person  named  Lunt  was  possessed  of  a  house  in 
the  borough  of  Birmingham,  which  was  pulled  down,  and  he 
received  a  notice  from  the  town  council  under  the  Act  calling  upon 
him  to  set  his  new  house  further  back,  for  which  the  Act  enabled 
compensation  to  be  made.  A  warrant  had  issued  to  the  Sheriff  of 
Warwickshire  to  summon  a  special  jury  to  assess  the  amount  of 
compensation,  and  the  case  was  heard  before  the  under-sheriff, 
when  the  claimant  obtained  276Z. ;  to  this  he  objected  as  not  being 
sufficient.  A  rule  had  been  obtained  for  setting  aside  the  inquisition 
on  affidavits  which  set  out  that  the  claimant  had  ascertained  since 
the  inquiry  by  reference  to  the  rate-book  that  the  Sheriff  of 
Warwickshire  was  a  ratepayer  and  a  person  liable  to  the  payment 
of  the  money,  and  was  a  person  interested  in  the  subject  of  the 
action ;  and  that  at  the  time  of  the  inquiry  he  was  not  aware  of  it. 

MeUor,  Q.C.,  and  Field  showed  cause : 

Counter  affidavits  are  filed  which  show  that  the  sheriff  was  a  large 
manufacturer  in  Birmingham  and  had  been  so  for  many  years,  and 
that  at  the  time  of  the  special  jury  being  struck  it  was  stated  that 
all  the  proceedings  would  be  conducted  by  the  under-sheriff,  and 
that  the  claimant's  attorney  had  frequently  urged  the  issuing  of  the 
warrant  to  the  sheriff,  threatening  proceedings  if  it  were  not  done. 
The  under-sheriff  acts  for  the  sheriff  in  the  execution  of  his  office, 
and  the  under-sheriff  is  not  disqualified  under  the  Birmingham 
Act  by  reason  of  his  being  a  ratepayer ;  and  it  was  considered  that 
he  alone  had  anything  to  do  with  it.  The  form  of  the  rule  calls 
upon  us  to  show  cause  why  the  inquisition  should  not  be  removed 
into  this  Com*t,  but  the  Court  are  not  bound  to  interfere ;  and 
taking  into  consideration  the  means  of  knowledge  of  the  party,  it 
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Reg.        will  not  think  it  necessary.     This  objection  ought  to  have  been 
shkbiffop    taken  at  an  earlier  time,  viz.,  when  the  interested  party  sat  as 

BHiRB  iSS    Ju^g®  >  but  it  is  now  too  late. 
THE  Mayor 
AND  Cob-  Bot'illy  contra,  was  not  called  npon. 

PORATION  OP 
BiRMINO- 

HAM.        Lord  Campbell,  Ch.  J.: 

I  think  this  rule  ought  to  be  made  absolute.  The  question  arises 
under  the  Lands  Glauses  Act,  8  Vict.  c.  18,  s.  89,  incorporated  with 
the  Birmingham  Act,  which  requires  the  warrant  to  go  to  the  coroner 
when  the  sheriff  is  interested.  Now,  here  the  sheriff  was  interested, 
and  by  the  local  Act  he  is  not  exempted  from  disability  by  reason 
of  his  being  rated,  as  the  under-sheriff  is ;  therefore  the  Birmingham 
Act  leaves  the  issue  of  the  Lands  Glauses  Act  to  apply  without  any 
alteration.  I  do  not  suppose  that  the  proceedings  were  unfairly 
conducted,  but  we  proceed  upon  the  general  rule  that  no  one  can  act 
as  a  Judge  who  is  interested. 

GOLBRIDGB,   J. : 

I  agree  that  in  questions  of  this  kind  we  are  not  to  decide  upon 
the  ground  of  inconvenience  but  upon  the  important  principle  in 
our  jurisprudence  that  my  Lord  has  laid  down.  Looking  at  the 
issue,  it  is  clear  that  the  warrant  ought  never  to  have  been  sent  to 
the  sheriff ;  it  is,  therefore,  mere  waste  paper.  But,  then,  has  the 
party  waived  his  right  to  have  the  warrant  sent  to  the  coroner  ? 
I  do  not  think  so,  unless  he  knew  the  fact  to  which  the  law  was  to 
be  applied ;  and  I  see  no  great  improbability  that,  in  a  large  place 
like  Birmingham,  it  may  not  have  occurred  to  the  claimant  to  see 
whether  the  sheriff  stood  upon  the  rate-book. 

WlOHTMAN,   J. : 

I  think  the  clauses  in  the  local  Act  have  no  bearing  upon  this 
question.  The  89th  section  of  the  Lands  Glauses  Act  is  express 
that  if  the  sheriff  be  interested  the  warrant  is  to  go  to  the  coroner. 
If  the  claimant  had  known  at  the  time  that  the  warrant  was  sent 
to  the  sheriff  that  he  was  interested,  perhaps  he  might  be  con- 
sidered to  have  waived  his  right ;  but  I  do  not  think  that  he  was  so 
bound  to  take  the  opportunity  to  ascertain  the  fact,  as  that  it  must 
be  supposed  that  he  knew  it. 

Crompton,  J. : 

Under  the  Lands  Clauses  Act  the  warrant  is  to  go  to  the  coroner 
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in  case  the  sherifiF  be  interested.  The  Birmingham  Act  says  of 
others  than  the  sheriff  that  they  shall  not  be  disabled  by  reason 
of  rateability  from  acting ;  but  the  sheriff  is  omitted  in  the  Act, 
and  we  cannot  supply  it,  as  we  should  be  taking  upon  ourselves  the 
power  of  the  Legislature..  Then,  I  think  also  that  it  is  not  clearly 
shown  that  the  claimant  knew  of  the  sheriff  being  an  interested 
party  at  the  time  of  *the  warrant  being  sent  to  him  ;  and  as  this 
ought  to  have  been  clearly  shown,  I  think  the  rule  ought  to  be 
made  absolute. 

Ride  absolute. 


Reg. 

V. 

Sheriff  of 
Wabwick- 
shibe  amd 

THE  MATOB 

AND  COB- 

POBATION  OP 

BiBMIKO- 

HAM. 

[»166] 
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[R.B. 


CHANCERY. 


1855. 
March  2. 

Rom  ILLY, 
M.R. 

[  300  ] 


HENNIKER   v.   CHAFY. 

(3  W.  B.  300.) 

Order  made  relieving  the  tenant  of  an  infant's  estate  from  payment  of 
arrears  of  rent. 

This  was  a  petition  presented  by  the  tenants  of  an  estate 
managed  by  a  receiver  in  the  above  suit,  praying  to  be  discharged 
from  arrears  of  rent  amounting  to  l,200i.  The  petitioners  were 
tenants  of  a  farm  in  Norfolk,  which  was  inundated  in  the  autumn  of 
1862  by  the  bursting  of  the  banks  of  a  river.  They  suffered  a  con- 
sequent loss  of  nearly  5,000Z.  by  the  destruction  of  their  crops. 
The  other  landholders  in  the  neighbourhood  had  remitted  their 
rents  to  a  large  extent.  The  estates  of  which  the  above  formed 
part  were  very  large,  and  the  accumulations  in  Court  amounted  to 
upwards  of  86,000^. 

R.  Palmer^  Q.C.,  and  J.  W.  Stephen  for  the  petitioners. 

The  Master  of  the  Bolls  said,  that  in  these  cases  it  was  the 
duty  of  the  Court  to  do  what  the  owner  of  the  estate  would  properly 
do  if  8ui  June,  and  he  made  the  order. 


1855. 
March  28. 

Wood,  V.-C. 

[  856  ] 


FRIPP   V.   BRIDGWATER  and  TAUNTON   CANAL 

COMPANY. 

(3  W.  R  356.) 

An  interference  with  the  receiver  in  possession  by  a  person  claiming  to  be 
entitled  to  the  property,  will  not  be  permitted  after  the  person  interfering  has 
been  warned  of  the  position  in  which  the  property  is  placed,  nor  will  the  inten> 
tion  of  taking  ulterior  proceedings  to  assert  his  title  to  the  property  affect 
his  liability  to  pay  the  costs  of  an  application  to  commit  him  for  contempt. 

Letters  written  **  without  prejudice  "  not  to  be  introduced  into  affidavits, 
and  the  costs  thereof  to  be  disallowed  on  taxation. 

This  was  a  motion,  on  behalf  of  the  plaintiff  in  the  above  suit,  to 
commit  Captain  Beadon,  of  Bathpool,  Somerset,  the  inspecting 
ofl&cer  of  the  coastguard  of  the  Bridgwater  district,  for  contempt  of 
this  Court,  for  interfering  with  certain  property  over  which  a 
receiver  had  been  appointed  by  the  Court  in  the  above  suit.  The 
portion  of  the  property  referred  to  was  a  cottage  and  garden  situate 
at  Bathpool,  known  as  the  **  lock-house,"  to  which  Captain  Beadon 
claimed  to   be   entitled   in   his   own   right.     It  appeared   by   the 


VOL.  cin.]  1855.    Cfi.     8  W.  K  356.  661 

aflSdavits  that  the  receiver  had  been  applied  to  by  him  to  deliver        Fripp 

up  the  cottage  and  garden,  in  support  of  which  application  Captain  bbidowateb 

Beadon  had  shown  the  nature  of  his  title,  but  he  was  told  that,  in      t^^oton 

order  to  assert  his  claim,  he  should  first  obtain  permission  of  the       Gakal 

Court  for  that  purpose,  or  he  would  be  guilty  of  contempt.     Some 

correspondence  took  place,  and  in  November,  1854,  some  trees  in 

the  garden  were  cut  down  by  order  of  the  defendants'  agents,  which 

were  removed  on  the  following  morning  by  Captain  Beadon  across 

the  river  and  deposited  on  the  other  side  on  his  own  property. 

Further  correspondence  and   remonstrance   then  ensued,  and   a 

trench  was  subsequently  dug  in  the  garden  about  two  feet  deep  by 

the  captain,  which  was  justified  by  him  on  the  ground  of  its  being 

necessary  to  enable  him  to  carry  out  some  repairs  in  respect  of 

certain  mills  of  which  he  is  the  owner ;  and  he  further  stated  that 

he  had  no  intention  by  so  doing  of  being  guilty  of  any  contempt  of 

the  Court,  or  of  annoying  the  Company,  or  of  taking  possession  of 

the  cottage  and  garden.     There  was  some  conflict  in  the  affidavits 

as  to  whether  the  trench  was  in  fact  in  the  garden  at  all. 

Bolt,  Q.C.,  and  Osborne  supported  the  motion,  and  said  that  it 
was  not  made  with  any  vindictive  feelings  against  Captain  Beadon, 
but  merely  for  the  purpose  of  having  the  receiver  protected  in  the 
discharge  of  his  duty,  and  asked  for  the  costs  of  the  motion  against 
Captain  Beadon,  who  was  clearly  not  justified  in  thus  asserting  his 
title  in  so  arbitrary  a  way. 

Daniel,  Q.C.,  and  Roxburgh  appeared  for  Captain  Beadon,  and 
complained  of  the  course  which  had  been  taken,  the  object  being  to 
get  costs  out  of  their  client,  as  was  sufficiently  obvious  from  a  letter 
written  by  them,  in  which  they  had  offered  to  bring  matters,  if 
possible,  to  a  fair  arrangement,  on  Captain  Beadon  undertaking  to 
discontinue  his  "  vexatious  proceedings,"  and  to  pay  all  the  expenses 
which  the  parties  had  been  put  to.  This  letter  concluded  with 
these  words  :  "  We  must  ask  you  to  consider  this,  and  our  further 
correspondence  in  this  matter,  as  without  prejudice  ; "  and  this  was 
one  of  the  letters  set  out  in  the  affidavits. 

Wood,  V.-C,  said,  that  the  question  of  costs  did  not  depend  on 
any  ulterior  proceedings;  whatever  might  be  their  result  the 
receiver  was  clearly  in  the  right.  Captain  Beadon  had  been  warned 
at  an  early  period  of  the  position  of  the  property,  and  that  he 
would  interfere  with  the  receiver  at  his  peril.    There  was  some 
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Feipp       conflict  upon  the  affidavits  as  to  the  opening  of  tiie  trench ;  and 
fiEiDowATEB  althoogh  the  act  of  interference  by  Captain  Beadon  was  in  this 
T^MTNToir     ^^V^^  very  small,  yet  the  very  smalkiess  confirmed  the  view  of  its 
Cakai.       having  been  done  to  assert  his  right  of  ownership.    He  most  there- 
fore pay  the  costs  of  the  motion ;  bat  with  respect  to  the  costs 
occasioned  by  introdncing  into  the  affidavits  the  letter  headed 
"  withont  prejndice/'  his  Honoor,  after  expressing  his  strong  dis- 
approbation of  the  coarse  taken  in  bringing  before  the  Court  what 
had  been  written  **  withoat  prejadice/'  said,  that  he  shoold  make  a 
special  direction  that  the  Master  shoold  disallow  them  on  taxation. 
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IN  THE  QUEEN'S  BENCH. 


REG.   V.   ST.  GEORGE-THE-MARTYR,  SOUTHWARK.        is^^^- 

'                                                      June  6. 
(3  W.  R.  515 ;  S.  C.  3  C.  L.  E.  1127  ;  25  L.  T.  0.  S.  175.)  

A  toll-house  erected  for  the  purpose  of  taking  tolls  at  a  gate  across  a  ^  -I 
highway,  which  has  never  been  used  by  the  public,  except  on  paying  a 
certain  sum  for  passing  through,  is  liable  to  be  rated  according  to  the 
amount  of  the  tolls  received ;  and  the  expressed  amount  of  the  rate  is  to  be 
divided  in  proportions  between  the  parishes  in  which  the  road  is  situated 
over  which  the  right  of  passage  is  acquired  by  payment  of  the  toll. 

This  was  an  appeal  by  W.  R.  Hobern  against  a  poor  rate  for  the 
parish  of  St.  George-the-Martyr,  Southwark.  The  Court  of  Quarter 
Sessions  for  Surrey  allowed  the  appeal,  subject  to  the  opinion  of 
this  Court  upon  a  case,  by  which  it  appeared  that  the  appellant 
was  rated  for  a  small  house  and  yard  situated  at  one  end  of  Hunter 
Street,  in  the  parish  of  St.  George,  occupied  by  the  appellant,  and 
for  a  fence  called  the  ''  Halfpenny  Hatch,'*  containing  foot  and  gate 
ways  extending  across  the  street  so  as  to  bar  any  passage  except 
through  them ;  these  gates  are  open  by  night,  but  closed  by  day, 
except  on  payment  of  a  \d.  per  person  and  a  1^.  for  carts  and 
horses.  This  gate  stands  between  Hunter  Street  and  Baalzephon 
Street,  which  latter  is  in  the  parish  of  St.  Mary,  Bermondsey,  and 
the  two  form  one  continuous  road  leading  from  the  Kent  Road  to 
Long  Lane,  Southwark.  They  contain  about  six  acres  of  land  and 
200  houses.  The  roads  are  not  repaired  by  the  parish,  but  by  the 
owners  out  of  monies  received  at  the  hatch.  They  were  made  about 
forty  years  ago,  and  have  ever  since  been  private  streets  open  to 
the  public  to  pass  backwards  and  forwards  to  and  from  the  houses, 
but  not  to  pass  through  the  hatch  from  one  street  to  the  otiier  with- 
out payment.  The  questions  for  the  opinion  of  the  Court  were, 
whether  the  money  received  at  the  hatch  could  be  taken  into 
account  by  the  parish  of  St.  George's  in  assessing  the  dwelling- 
house  and  gates  ?  If  so,  whether  it  ought  to  be  apportioned 
between  the  two  parishes  in  which  the  two  streets  are  situated,  or 
could  be  legally  assessed  on  the  whole  amount  by  St.  George's 
parish  ? 

Knapp  and  Chamock,  in  support  of  the  order  of  Sessions : 

The  premises  were  not  rateable,  as  the  sums  obtained  were  not 
tolls  and  could  not  be  enforced  by  any  powers  that  the  owners  had  : 
lieg.  V.  NoHh  and  South  Shields  Ferry  Company  (1).     This  bar  is 
(1)  93  R.  R.  61  (1  El.  &  Bl.  140). 
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only  put  to  prevent  persons  from  passing,  and  the  payment  is  for 
the  licence  to  pass,  without  which  they  would  be  trespassers. 

Robinson  and  Coi-ner^  contra  : 

The  roads  are  private  ways  and  have  always  been  repaired  by  the 
owners  out  of  the  tolls  received ;  it  is  sufficient  for  us  to  say  that 
the  monies  have  been  received  there. 

(Lord  Gampbbll,  Ch.  J. :  The  tolls  are  only  the  measure  of  profit 
acquired  upon  the  premises.  The  public  have  always  paid  for  the 
right  of  passing  along  this  road  from  one  end  to  the  other,  but  it 
has  never  been  a  perfect  public  road.) 

(They  cited  Hammersmith  Bridge  case  (1),  R.  v.  Lower  Mitton  (2).) 

Lord  Campbell,  Ch.  J. : 

I  think  the  present  appellant  can  be  rated  in  respect  of  these 
tolls  which  are  paid  for  the  right  of  using  the  land ;  and  the  owners 
of  the  land  being  the  occupiers  ought  to  be  rated  in  the  two 
parishes  for  the  proportionable  extent  of  the  land  situated  in  each 
parish. 

Coleridge,  Erlb,  and  Crompton,  JJ.,  concurred. 

Rate  confirmed  and  to  he  apportioned. 
(1)  81  R.  R.  629  (15  Q.  B.  369).  (2)  33  R.  R.  337  (9  B.  *  C.  810). 
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CHANCERY. 


BAEROW  V.  BARROW.  i866. 

(3  W.  B.  687—688.)  '^^^ 

Covenant  by  A.  B.,  a  husband,  with  trustees  that  he  will  at  his  proper    Wood,  V.-C, 
costs  and  charges  surrender  to  the  lord  of  the  manor,  according  to  the        I  ^^^  ] 
custom,  the  copyhold  hereditaments  to  which  his  wife  was  entitled  to  the 
use  of  the  trustees,  to  the  intent  that  they  might,  at  the  costs  and  charges 
of  A.  B.,  be  admitted  tenants  upon  trust  to  pay  the  rents  to  the  wife  for 
separate  use : 

Held,  that  the  act  of  admittance  was  complete  before  the  fine  became 
payable,  and  that  B.  was  not  bound  to  provide  for  the  fine  under  the  words 
'*  costs  and  charges." 

By  the  marriage  settlement  of  the  plaintiff  Mrs.  Barrow  (then 
an  infant)  with  her  hasband,  the  defendant  Robert  Enapp  Barrow, 
dated  the  10th  December,  1834,  the  defendant  covenanted  with  the 
trastees  therein  named  that  he  woald  within  one  month  after  the 
plaintiff  should  attain  twenty-one  years,  at  his  proper  costs  and 
charges,  surrender  into  the  hands  of  the  lord  or  lady  of  the  manor 
of  Thornbury,  according  to  the  custom,  the  several  messuages, 
lands,    and  hereditaments  situate    in  the  manor   to  which  the 
plaintiff  was  entitled,  to  the  use  of  the  trustees,  free  from  all  estates 
tail  and  all  reversions  and  remainders  therein  expectant  or  depen- 
dent, to  the  intent  that  the  trustees  or  one  of  them  might,  at  the 
costs  and  charges  of  the  said  Bobert  Enapp  Barrow,  be  admitted 
tenants  or  tenant  of  the  same  lands  and  hereditaments,  to  stand 
possessed  of  the   same  hereditaments  and  premises  upon  trust 
during  the  joint  *lives  of  the  plaintiff  and  her  husband  the  defen-       [  *688  ] 
dant  to  pay  and  apply  the  rents  according  to  the  appointment  of 
the  plaintiff,  and  in  default  of  appointment  to  pay  them  to  the 
plaintiff  for  her  sole  use  and  benefit  separate  and  apart  from  the 
said  B.  K.  Barrow ;  but  in  case  he  should  survive  the  plaintiff, 
upon  trust  for  him.     Nothing  had  been  done  by  the  defendant 
B.  E.  Barrow  in  performance  of  this  covenant.    A  separation  had 
taken  place  in  September,  1858.    Mrs.  Barrow  had  filed  her  bill 
against  her  husband  and  the  surviving  trustee  appointed  in  the 
place  of  the  original  trustees,  praying  specific  performance  of  the 
covenant,  and  in  particular  payment  of  all  fines  and  fees  necessary 
to  be  paid  in  order  to  vest  the  lands,   subject  to  the  trusts  of 
the  deed,  in  the  trustees  thereof.     The  question  was,  whether  the 
husband,  who  did  not  refuse  to  surrender  and  procure  the  admit- 
tance of  the  trustees,   was  bound  under  the  words    ''costs  and 
R.R. — VOL,  cm,  55 
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Babbow      charges "  to  pay  the  fine,  which  amoanted  to  a  year's  improved 
Babbow.      value  of  the  lands. 

W,  M.  James,  Q.C.,  and  W.  Fowler,  for  the  plaintiff,  contended 
that  the  fine  was  an  essential  part  of  the  admittance,  and  that  the 
lord  might  enter  for  a  forfeiture  if  it  were  not  paid,  which  showed 
that  the  act  of  admittance  could  not  be  considered  as  perfected  till 
payment  of  the  fine. 

Bagshuwe,  Q.O.,  for  the  defendant  B.  E.  Barrow,  contended 
that  the  fine  was  quite  independent  of  the  admittance,  and  did  not 
become  due  till  after  that  act,  which  was  complete,  without  payment 
of  the  fine,  for  which  the  remedy  of  the  lord  was  by  action  of  debt : 
Graham  v.  Sime  (1).     *     *     * 

Bagshawe,  jun.,  for  the  surviving  trustee. 

Jam£8,  Q.O.,  in  reply,  contended  that  the  trustees  had  no 
power  to  apply  the  rents  in  payment  of  the  fine. 

Wood,  Y.-C,  said,  that  he  could  not  stretch  this  covenant  beyond 
the  actual  admittance  of  the  trustees.  Upon  the  strictly  legal  view 
of  the  covenant,  the  husband  had  performed  his  duty  when  he  had 
placed  the  trustees  upon  the  rolls  of  the  Court,  and  the  act  was  full, 
perfect,  and  complete  before  the  fine  became  payable.  He  could 
not,  therefore,  infer  that  the  husband  must  indemnify  the  trustees 
in  respect  of  this  fine.  The  Ooart  would  find  means  of  raising  the 
amount,  as  the  trustees  would  be  liable  to  an  action  of  debt  for  it. 
It  must  be  declared  that  this  fine  was  not  included  in  the  costs  of  the 
admittance. 

(1)  6  R.  R.  366  (1  East,  632). 
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IN  THE  QUEEN'S  BENCH. 


REG.    V.    The    SHEFFIELD    GAS    CONSUMERS'  mx 

COMPANY  (1).  '^!!!L^- 

(21  L.  T.  O.  S.  153.)  [  ^^^  3 

A  Joint-stock  Company  establisbed  by  deed  for  the  purpose  of  supplying 
a  town  with  gas,  and  registered  under  the  Joint-stock  Companies  Act, 
cannot  justify  the  breaking  up  of  the  public  streets  for  the  purpose  of  laying 
down  their  main  pipes,  on  the  ground  that  they  have  obtained  the  permis- 
sion of  the  surveyor  of  highways,  or  of  the  locaJ  Commissioners  for  lighting 
the  town,  or  on  the  ground  that  the  act  is  necessary  for  the  more  convenient 
enjoyment  of  the  adjoining  houses ;  and  they  are  liable  to  an  indictment 
for  the  nuisance. 

Indictment  for  obstructing  a  public  highway  by  digging  and 
keeping  open  a  trench  upon  and  along  the  same  highway. 

Plea :  Not  guilty. 

At  the  trial  before  Cresswell,  J.,  at  York,  a  verdict  was  entered 
for  the  Grown ;  but  the  learned  Judge  reserved  leave  to  the  defen- 
dants to  move  to  enter  a  verdict  of  Not  guilty.  It  appeared  that 
the  defendants  were  established  by  deed  for  the  purpose  of  lighting 
the  streets  and  houses  of  Sheffield  with  gas,  and  that  they  had 
obtained  a  certificate  of  complete  registration  under  the  Joint- 
stock  Companies  Act;  that  they  had  opened  one  of  the  public 
streets  of  Sheffield  for  the  purpose  of  laying  down  their  mains 
along  the  centre  of  the  street ;  and  that  they  had  obtained  the 
permission  of  the  highway  board  as  well  as  of  the  Commissioners 
for  lighting  Sheffield,  under  a  local  Act  of  Parliament,  for  so  doing. 
It  was  admitted  that  the  defendants  had  used  reasonable  dispatch 
in  laying  down  the  pipes  and  restoring  the  road ;  but  during  the 
works  the  road  was  rendered  impassable ;  and  the  question  was, 
whether,  under  these  circumstances,  the  indictment  could  be 
sustained.  A  rule  having  been  obtained  to  enter  a  verdict  of  Not 
guilty,  or  for  a  new  trial, 

Sir  F.  Thesiger  and  HaU  now  showed  cause : 

Whatever  interferes  with  the  enjoyment  of  the  public  right  of 
way  is  prima  facie  a  nuisance ;  and  it  rests  upon  the  person  who 
causes  the  obstruction  to  show  some  lawful  excuse :  K.  v.  Jones  (2), 
R.  V.  Cross  (3),  R.  v.  Riissell  (4),  Lade  v.  Shepherd  (6).    No  excuse 

(1)  Preston  Corporation  v.  FuUwood  (3)  13  R  E.  794  (3  Camp.  224), 
Local  Board,  53  L.  T.  722.  (4)  8  E.  E.  506  (6  East,  427), 

(2)  13  R.  R.  797  (3  Camp.  230),  (5)  2  Stra.  1004. 
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Reo.        IB  shown  here.    There  are  instanoes  in  which  some  obstrnction  of 
The         ^^^  highway  may  be  excused,  as  where  it  is  necessary  for  the 
^°^OAfl^^"    occupation  of  the  adjoining  houses ;  for  example,  the  plugs  for 
C0N8UMKBS'   letting  coals  into  cellars  under  the  road,  in  which  case  it  may  be 
presumed  that  the  owner  of  the  soil  at  the  time  of  dedication 
reserved  the  right ;  but  here  the  defendants  do  not  act  by  per- 
mission of  the  owners  of  the  soil.    They  set  up  a  sort  of  general 
licence  to  break  up  the  streets  on  the  plea  of  public  convenience. 
If  such  a  defence  could  be  sustained,  there  would  be  no  limit  to  it ; 
and  as  to  the  question  of  public  benefit,  the  defendants  should 
submit  that  to  Parliament.    It  is  also  said  that  impliedly  the  Joint- 
stock  Companies  Act  gives  the  defendants  power  to  do  the  act  in 
question,  as  being  necessary  to  the  purposes  of  their  incorporation. 

(Lord  Campbell,  Ch.  J. :  It  cannot  be  seriously  contended  that 
their  deed  gives  them  the  power  to  interfere  with  the  rights  of  the 
public  or  other  parties  who  are  strangers  to  it.) 

The  Gas  Companies  Consolidation  Act,  10  &  11  Vict.  c.  15  (l), 
negatives  any  such  implication,  because  it  contains  a  power  to 
break  up  streets. 

Sir  F.  Kelly y  Bliss,  Pashley,  and  Hardy,  contra  : 

Every  unauthorised  obstruction  of  a  highway  is  indictable  as  a 
nuisance  ;  but  this  case  falls  within  the  principle  of  the  exceptions 
engrafted  upon  the  general  rule  by  necessity  and  convenience. 
For  example,  a  coach  left  standing  upon  a  highway  for  the  purpose 
of  changing  horses ;  or  a  waggon,  for  the  purpose  of  loading  or 
unloading ;  scaffolding  erected  for  the  necessary  repair  of  a  house, 
abutting  upon  the  highway;  plugs  for  letting  coals  into  cellars 
under  the  highway. 

(Lord  Campbell,  Ch.  J. :  Or  the  openings  for  letting  beer  into 
publicans'  cellars.) 

These  are  qualifications  of  the  public  right  for  the  benefit  of  trade 
and  the  more  convenient  enjoyment  of  the  adjoining  house ;  and 
if  the  road  may  be  obstructed  for  the  purpose  of  conveying  coals 
into  a  house,  why  not  for  the  purpose  of  conveying  gas  ?  If  the 
road  may  be  obstructed  by  a  cart  delivering  water,  or  anything  else, 
at  a  house,  why  may  it  not  be  obstructed  for  the  purpose  of  more 
conveniently  delivering  water  or  gas  by  means  of  pipes?    The 

(1)  Short  title  is  *'  The  Gaaworlw  Claueoe  Act,  1847." 
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principle  of  the  qualification  clearly  includes  this  case.  Secondly,  the 
Joint-stock  Companies  Act,  7  &  8  Vict.  c.  110  (1),  puts  this  Company 
in  the  same  position  as  a  corporation  created  by  charter,  confirmed 
by  Act  of  Parliament,  and  empowers  it  to  perform  "  all  acts  neces- 
sary for  carrying  into  efiect  the  purposes  of  such  Company,  and 
in  all  respects  as  other  partnerships  are  entitled  to  do :  "  sect.  25. 

(Lord  Campbell,  Ch.  J. :  That  means  all  legal  acts.) 

The  defendants  are  authorised  to  carry  on  a  certain  trade,  which, 
by  the  terms  of  the  deed,  consists  in  lighting  the  streets  and  houses 
with  gas ;  and,  having  obtained  the  sanction  of  the  highway  board, 
and  taken  all  necessary  precautions,  they  are  justified  in  what  they 
did :  The  Banwen  Iron  Company  v.  Burnett  (2),  Pilbrow  v.  Pilbrow*8 
Atmospheric  Railway  Company  (s),  R.  v.  Whitmar8h{4^^  Bear  v. 
BroTnley  (s).  By  the  local  Act  for  lighting  Sheffield,  the  Commis- 
sioners have  power  to  contract  for  the  lighting  of  the  streets,  and 
to  erect  lamp-posts ;  so  that  they  clearly  have  some  authority  to 
interfere  with  the  highways  ;  and  the  defendants  had  their  sanction 
also  for  what  they  did.  Under  all  the  circumstances,  the  tem- 
porary obstruction  which  they  occasioned  is  not  indictable  as  a 
nuisance.  (R.  v.  Russell  (6),  R.  v.  Pease  (7),  R.  v.  Ward{s),  R.  v. 
Starkey(9),  R.  v.  Sutton  (}0)^  and  the  judgment  of  the  Lord 
Chancellor,  refusing  an  injunction  to  restrain  the  defendants 
from  doing  the  acts  in  question,  were  referred  to.) 

Lord  Campbell,  Ch.  J. : 

I  make  no  doubt  that  the  Lord  Chancellor  properly  disposed  of 
the  proceeding  before  him ;  but,  with  regard  to  the  proceeding  before 
us,  I  have  no  doubt  that  the  defendants  are  properly  convicted 
upon  this  indictment,  and  that  the  rule  ought  to  be  discharged.  It 
is  conceded  that  the  defendants  have  obstructed  the  public  streets 
in  the  town  of  Sheffield;  and  they  have  done  so  in  a  serious 
manner,  by  digging  a  large  trench  in  the  highway.  That  is  clearly 
an  indictable  nuisance ;  and  it  lies  on  the  defendants  to  show  that 
they  had  a  lawful  excuse.  Mr.  Bliss  relies  on  the  Joint-stock 
Companies  Act ;  but  it  is  quite  clear  that  that  Act  gives  them  no 
authority  over  the  rights  of  other  individuals  or  the  public;  it 

(1)  Rep.  25  &  26  Vict.  c.  89,  s.  205.  (6)  30  R.  E.  432  (6  B.  &  0.  566). 

(2)  8  C.  B.  406.  (7)  38  R.  R.  207  (4  B.  &  Ad.  30). 

(3)  75  R.  R.  780  (5  0.  B.  440).  (8)  43  R.  R  364  (4  Ad.  &  EL  384). 

(4)  15  Q.  B.  600.  (9)  45  R.  R.  678  (7  Ad.  &  El.  95). 

(5)  21  L.  J.  Q.  B.  354.  (10)  1  Burr.  20. 
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merely  enables  them  to  sue  and  be  sued,  and  to  do  such  acts  as 
other  private  individuals  or  partnerships  might  lawfuUy  do.  As 
to  the  Act  for  lighting  Sheffield,  Mr.  Bliss  did  not  much  rely  upon 
it,  and  it  clearly  furnishes  no  authority  for  what  the  defendants 
have  done.  Then,  is  there  any  common-law  authority  ?  Mr.  Bliss 
pointed  to  the  licence  of  the  surveyor  of  highways;  but  he  has 
authority  only  to  do  what  is  necessary  for  the  repair  of  the  highways 
— not  to  obstruct  them ;  and,  unless  he  can  authorise  an  obstruction 
of  the  highway,  his  licence  is  void.  Now  we  come  to  consider  the 
other  common-law  excuse  which  is  set  up.  It  cannot  be  doubted 
that  such  obstructions  as  are  necessary  for  the  use  of  the  highway 
itself  may  be  justified ;  the  stoppage,  for  example,  of  a  stage  coach 
whilst  the  horses  are  changed,  or  the  passengers  dine.  So  there 
are  certainly  other  things  which  may  be  done  upon  a  highway,  for 
the  necessary  or  more  convenient  occupation  of  the  adjoining 
houses  ;  but  it  is  not  necessary  to  decide  how  far  those  exemptions 
may  go,  because  the  acts  in  question  were  clearly  not  done  for  the 
benefit  of  the  adjoining  houses ;  and  this  case  is  not  at  all  like 
those  which  have  been  mentioned  of  openings  for  the  purpose 
of  conveying  light  or  fuel  into  houses.  The  acts  here  are  done 
by  a  speculating  Company  seeking  to  establish  a  commercial 
concern  for  profit ;  and,  unless  any  speculating  Company  may  break 
open  the  streets  for  the  purpose  of  laying  down  water-pipes,  gas- 
pipes,  or  anything  else,  these  defendants  are  not  justified ;  and  if 
the  defendants  may  do  so,  a  second,  a  third,  or  a  fourth  Company 
may  come  and  break  up  the  streets  taties  qiioties  it  may  seem  to 
them  for  their  interest  to  do  so.  If  it  would  afford  a  defence  that 
the  operations  of  this  Company  were  for  the  public  advantage,  there 
is  no  evidence  of  such  advantage  here.  I  do  not  know  that  a  single 
inhabitant  of  the  street  in  which  the  obstruction  took  place  at  all 
approved  of  it ;  and  under  these  circumstances  I  can  find  no 
def'-nce  to  this  indictment  either  at  common  law  or  by  statute.  If, 
indeed,  this  Company  is  for  the  public  benefit,  the  defendants  should 
follow  the  usual  course,  submit  their  case  to  Parliament,  and  obtain 
the  necessary  powers  under  the  necessary  restrictions.  The  Gas 
Companies  Consolidation  Act  gives  a  power  of  breaking  open  the 
streets,  subject  to  great  restrictions ;  but  this  Company  claims  a 
common-law  right  to  do  the  same  thing  unfettered  by  any 
restrictions. 


Erle,  J.  concurred. 


Rtde  discharged. 
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REG.  V.  WILLIAMS  (1).  i864. 

^                                                   April  2^. 
(23  L.  T.  O.  8.  76—77  ;  8.  0.  2  W.  E.  410.)  . 

Where  the  tenant  of  a  farm  pays  an  increased  rent  for  the  privilege  of         L       J 
killing  game  on  the  farm,  he  is  liable  to  be  rated  in  respect  of  that  increased 
value ;  and  where  the  tenant  originally  took  the  farm  without  such  privilege, 
but  afterwards  rented  the  privilege  of  shooting  over  a  larger  area,  including 
the  farm,  at  a  certain  rent : 

Held,  that  he  wafl  in  the  same  position  as  if  he  had  originally  taken  the 
farm  with  the  privilege  ;  and  that  his  rate  was  properly  increased  by  the 
sum  which  the  Sessions  had  found  as  the  value  of  so  much  of  the  privilege 
as  related  to  the  farm. 

On  an  appeal  against  a  rate  for  the  relief  of  the  poor,  dated  the 

22nd  April,  1853,  in  which  Bobert  V&ughan  Wynne  Williams,  Esq., 

was  appellant,  and  the  churchwardens  and  overseers  of  the  poor  of 

the  township  of  Bottley,  in  the  North  Riding  of  the  county  of  York, 

were  respondents,  the  Court  of  Quarter  Sessions  found  the  following 

facts,  and  thereupon  confirmed  the  rate,  subject  to  the  opinion  of 

the  Court  of  Queen's  Bench  on  this  case :  It  appeared  that  the 

appellant  was  the  occupier  of  a  certain  farm  and  lands  at  Bottley, 

consisting  of  about  700  acres  of  laild  (part  of  which  was  moorland), 

as  tenant  from  year  to  year.    At  the  time  of  the  letting,  the  clear 

net  rent  the  appellant  Mr.  Williams  agreed  to  pay  was  1882.  10^., 

without  the  privilege  of  taking  the  game  and  rabbits  on  the  said 

farm  and  lands.     Six  months  afterwards,  and  before  the  rate  now 

appealed  against  was  laid,  by  a  further  agreement  between  the 

appellant  and  his  landlord,  the  appellant  engaged  to  pay  the  annual 

sum  of  752.  for  the  privilege  of  taking  and  killing  the  game  and 

rabbits  on  the  whole  of  the  estate  of  his  landlord,  viz.,  1,200  acres, 

including  the  above  farm  and  lands,  of  which  the  appellant  was 

the  occupier.    The  sum  of  502.,  part  of  the  above  752.,  was  found 

by  the  Quarter  Sessions  to  be  that  which  would  be  the  rateable 

value  of  the  privilege  of  taking  the  game  and  rabbits  upon  the  farm 

and  lands  in  the  appellant's  occupation,  if  such  privilege  is  liable 

to  be  rated.     These  sums  of  188i.  10«.  and  50i.,  making  together 

the  sum  of  288/.  10^.,  made  up  the  net  sum  upon  which  the 

respondents  made  their  assessment  upon  the  appellant,  as  being 

the  net  rateable  value  of  the  farm  and  lands  in  his  occupation. 

And  it  was  found  by  the  Court  that  the  said  sum  of  2882.  10«.  was 

that  which  the  tenant  did  give  as  a  clear  net  rent  for  the  above 

farm  and  lands  in  the  appellant's  occupation ;  such  tenant  having 

(1)  R,  V.  Battle  Onion  (1866)  L.  B.      (1880)  6  Q.  B.  D.  13,  15,  SOL.  J.M.  C. 
2  Q.  B.  8,  14,  36  L.  J.  M.  C.  1,  15      39,  43  L.  T.  472. 
L.  T.   180;  Eytofi   v.  Mold  Overseers 
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Beg.        the  right  and  privilege  of  taking  the  game  and  rabbits  thereon, 
Williams,    and  which  right  and  privilege  the  appeUant  has  enjoyed,  both  at 
the  time  and  long  before  this  rate  was  laid. 

For  the  respondent  it  was  contended  that  the  rateable  value  of 
the  land  occupied  by  the  appellant  was  properly  represented  by 
the  sum  of  2882. 10a.,  at  which  he  had  been  assessed ;  and  which 
had  been  arrived  at  by  adding  to  the  188L  10s.,  the  rent  paid  for 
the  occupation  of  the  land,  the  said  sum  of  601.,  which  was  the 
proper  proportion  of  the  sum  of  75L  a  year  paid  by  the  appellant 
for  the  privilege  above  named  in  respect  of  the  game  and  rabbits 
on  the  lands  which  he  occupied  as  tenant.  For  the  appellant  it 
was  contended  that  the  rateable  value  was  the  sum  of  1882. 10a., 
paid  as  rent  in  respect  of  his  occupation  of  the  land ;  and  that  no 
portion  of  the  sum  of  762.  ought  to  be  added  to  that.  The  Court 
of  Quarter  Sessions  were  of  opinion  that  the  assessment  by  the 
respondents  was  the  proper  one,  and  confirmed  the  rate.  If  the 
Court  of  Queen's  Bench  shall  be  of  opinion  that  the  appellant  is 
not  liable  to  be  rated  in  respect  of  the  said  sum  of  602.  a  year,  in 
addition  to  the  sum  of  1882.  lOa.,  then  the  rate  is  to  be  amended 
by  substituting  the  last-mentioned  sum  as  the  rateable  value  of 
the  property  occupied  by  the  appellant.  But  if  the  Court  shall  be 
of  opinion  that  the  appellant  is  liable  to  be  rated  in  respect  of 
the  said  sum  of  602.  a  year,  then  the  order  of  Sessions  is  to  be 
confirmed. 

HiUf  in  support  of  the  order  of  Sessions,  was  stopped. 

Price  (Wehby  with  him),  contra: 

The  privilege  of  shooting  was  acquired  subsequently  to  the 
tenancy  of  the  farm,  by  an  independent  contract,  a  violation  in 
the  performance  of  which  would  not  affect  the  tenancy.  The 
privilege  of  shooting  may  be  enjoyed,  as  in  fact  such  a  privilege 
constantly  is  enjoyed,  without  any  occupation  of  the  land.  No 
one  ever  heard  of  a  landowner  being  rated  in  respect  of  his  right 
of  shooting  over  his  estate,  or  of  a  person  being  rated  in  respect  of 
a  right  of  shooting  hired  by  him. 

(WioHTMAN,  J. :  The  shooting  is  of  value,  and  raises  the  rent. 

Lord  Campbell,  Ch.  J. :  It  enables  the  tenant  to  kill  hares  and 
partridges  for  his  own  table,  and  may  be  of  considerable  value. 
At  all  events  it  is  of  some  value;  the  overseers  are  entitled  to 
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treat  it  as  an  element  in  ascertaining  the  rateable  value  of  the        Reg. 
appellant's  occupation,  because  it  is  in  respect  of  the  occupation    Williams. 
of  the  soil  that  the  value  arises.) 

The  sum  of  502.  in  this  case  is  quite  an  arbitrary  apportionment ; 
and  in  order  to  ascertain  it,  the  overseers  have  had  to  do  that 
which  is  not  warranted  by  the  Parochial  Assessment  Act,  namely, 
to  estimate  the  value  of  the  shooting  over  an  area  larger  than  the 
farm. 

Lord  Campbell,  Ch.  J. : 

We  must  decide  this  case  on  the  statement  made  to  us  by  the 
Sessions ;  and  on  this  statement  the  decision  we  ought  to  pronounce 
cannot  be  a  matter  of  reasonable  doubt.  If  the  land  had  originally 
been  let  with  the  privilege  of  shooting  at  280{.  a  year,  it  is  hardly 
disputed  that  the  overseers  might  have  included  the  value  of  that 
privilege  in  their  estimate  of  the  rateable  value.  They  were  not 
bound  to  do  so ;  but  they  might  have  done  so.  That  which  has 
since  occurred  puts  the  appellant  in  the  same  situation,  for  the 
purpose  of  the  present  rate,  as  if  the  privilege  which  was  originally 
withheld,  had  originally  been  given  on  the  very  same  terms.  It  is 
quite  immaterial  that  the  privilege  is  acquired,  in  respect  of  the 
farm,  by  the  renting  that  privilege  in  a  much  larger  area,  of  which 
the  farm  forms  a  part ;  because  the  Sessions  have  found,  and  we 
must  take  the  finding  to  be  correct,  that  the  value  of  so  much 
of  the  privilege  as  relates  to  the  farm  is  502.,  and  with  that 
finding  we  cannot  interfere.  Then,  the  *  Sessions  having  rightly  [*77] 
estimated  the  value  of  the  property  in  the  original  letting,  and  the 
value  of  the  additional  privilege  in  respect  of  the  soil  subsequently 
acquired,  and  having  put  the  two  together,  just  as  if  they  had 
originally  been  parts  of  one  letting,  the  rate  appears  to  be  proper 
and  right,  and  our  judgment  must  be  for  the  respondents. 

WlOHTMAN,  J. : 

I  agree ;  I  am  only  surprised  that  Mr.  Price  was  able  to  say  so 
much  on  the  point. 

RtUe  discharged. 
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loiucf:  papers — Illegal  warrant — Release  and  rearrest — Continuing  imprison- 
*n  c£  i  ment — Liability  of  corporation— Notice  of  action — Liability  of  solicitor, 
•d  ini    mrlio  had  personally  directed  arrest.    Egrjington  v.  Mayor  of  Lichfidd .     387 

FEBBT  ~  Watermen's  Act— Penalty  for  working  boats  without 
-Daoi  licence— Exception  of  rights  of  ferry — Landing  place.  Matthews  v. 
ructie      Peache 613 

FISHERY- Action  by  reversioner— Ownership  of  soil— Evidence — 
^'^  Proceedings  and  award  in  former  action  by  tenant  of  plaintiff— Admis- 
ermjifc      gjon  by  party  or  privy — Reputation.     Wenman  v.  Mackenzie       .         .     563 

juiLcttf  FRATTD.     See  Practice,  3,  4. 

FRIENDLY    SOCIETY  —  Dispute  between  society  and  one  of  its 

Landlos       members — ^Reference  to  arbitration — Finality  of  award— Jurisdiction  of 

magistrate.     Ex  parte  Long 850 

It  tlui^  OAMINQ— 1.  Betting  at  billiards — ^Action  on  cheque  for  money  lost— 

ctiontj       Account  stated— Amendment  of  pleadings— Gaming  Act,  1845  (8  dt  9 

itirfei        Vict.  c.  100),  s.  18.     Pareona  v.  Alexander 475 

IS 

2.  Sale  of  goods  —  Wager    as  to  price— Unlawful    contract  — 

Pleading  Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  s.  18.     Rourke  y.  Shcfr 

798 
oner-  And  see  Bill  of  Exchange  and  Promissory  Note,  4. 

^  HABEAS  CORPUS— 1.  Witness— Prisoner— Power  of  Court  to  order 

habeas  corpus  to  bring  up  prisoner  for  examination  as  witness  before 

^^         arbitrator  appointed  to  settle  disputed  facts  in  cause  in  which  verdict 

®^^,^^         has  been  taken  subject  to  special  case  for  opinion  of  Court.     Oraham  y. 

QUyuer 639 


m 


^^K  2.  Unlawful  detention  of  prisoner — ^Appeal — ^Recognizances.   See 

W«^  Justices,  1. 

^  y.  HIGHWAY  —  Obstruction  of  highway  —  Indictment  —  Joint-stock 

703  Company — Laying  down  gas  mains — ^Allegation  that  act  necessary  for 

public  convenience.    R.  y.  Sheffield  Gas  Consumers^  Co 867 

oter-  

vJio  HUSBAND    AND    WIPE— 1.  Wife  leaving  husband's   house    from 

ioD«  apprehension  of   personal  violence — ^Authority  to  pledge    husband's 

I^  credit  for  expenses  of  divorce — Whether  divorce  necessary  for  wife's 

protection— Reasonable    ground  for    anticipating   ill-treatment — ^Bad 

temper — Threats  of  violence— Evidence.    Brown  y.  Ackroyd      .        •    762 

2.  Wife's  property— Wife's  equity  to  settlement — Husband  and 

wife  living  apart — Marriage  settlement — Court  will  take  into  account 
not  only  wife's  money  previously  received  by  husband,  but  all  moneys 
fettled  upon  wife,    fn  re  Erskine'e  Trust        ...,,,      98 


fore 
oil- 
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nfOOMB  TAX— Deduction  from  interest  on  pnrehaee-moxiey^. 
Vendor  and  Purchaser,  5. 

INFANT  —  Infknt's  property  —  Order   made   relievinsr    tenants 
infiuit's  estate  from  payment  of  arrears  of  rent.    HennUetr  v.  Cha/y      t 

INJUNCTION — 1.  Easement — Obstruction  of  smoke  firom  eliiiiixieyiii 
Orant  of  mandatory  ii^unction  upon  interlocutory  motion.  Hervey 
Smith 1 

2.  Money  recovered  in  suit  —  Equitable   charge  —  Injun  ctic 

against  receipt  of  fund  until  charge  satisfied.    See  Equitable  C&arg>e. 

3.  Company— Action  for  calls — Creditor's  action — Judg'nient  b 

consent — Collusion — ^Restraint  of  proceedings.     See  Company ,  4. 

4.  Legality  of  foreign  mining  association^-Beoeiver.     See  Com 


INSUBANCE  (FIBE)— Wharfinger — Policy  on  goods  in  warehonsej 
and  on  '<  goods  in  trust  or  on  commission  therein  "— Customer'e  goodi 
on  which  wharfinger  had  a  lien  for  charges — Held  to  be  goods  in  tnisl 
and  covered  by  policy.     Waters  v.  Monarch  Life  Assurance  Co,      .         .     78^ 

INSUBANCE  (LIFE)— Indemnity  insurance— Interest — ^Purchase  oi 
contingent  legacy  on  son's  life — Insurance  of  son's  life  for  two  years- 
Contingency  happening  and  legacy  received  by  father  as  assignee — 
Death  of  son  after  payment  of  legacy  but  before  expiration  of  two  years 
— ^Becovery  of  whole  sum  from  Company.  Law  v.  London  Indisputable 
Life  Policy  Co 61 

INSUBANCE  (MARINE)— 1,  Policy  —  Construction  —  Exception  in 
policy — "  Warranted  free  from  capture  and  seizure  " — What  amounts 
to  <*  seizure  "—Illegal  sinking  of  neutral  ship  by  belligerent.  Powell  v. 
Hyde 644 

—  2. Insurance  on  passage  money  of  emigrants — Cost  of 

maintaining  passengers  during  detention  for  repairs  in  foreign  port- 
Liability  of  underwriters.     Willis  y.  Cooke 659 

INTOXICATING  LiaUOB.    See  Licensing. 

JXTBISDICTION.     See  Conflict  of  Laws ;  County  Court ;  Practice,  5. 

JUSTICES — 1.  Appeal — Notice  of  appeal,  when  necessary— Oommit- 
ment  on  improper  refusal  to  hear  appeal— Bee  ognizances— Unlawful 
detention  of  prisoner— Discharge  from  custody— Mandamus— Habeas 
corpus.     In  re  Blues  . 485 

2.  Appeal  against  refusal  of  licence— Power  to  escheat  recog- 
nizances at  Sessions  subsequent  to  default— Order  to  pay  costs.  B.  v. 
Justices  of  Ely 680 

LANDLOBD  AND  TENANT— 1.  Agreement  for  lease— Agreement, 
not  under  seal,  for  tenancy  for  more  than  three  years  to  commence  on 
certain  day—Action  for  not  giving  up  possession.    Drury  y.  Macnamara 

647 

2.  Breach  of  covenant — ^Syectment — Forfeiture  of  lease— Waiver 

by  receipt  of  rent— Theatre— Letting  boxes  and  stalls  for  more  than  one 
year  or  season— Covenant  against  mortgaging  or  incumbering  property 
— Incumbrance  by  warrant  of  attorney  and  registration  of  judgment. 
Croft  Y,  Ltimley 663 

3.  Lease  —  Benewal  —  Specific  performance    against  leetee's 

executors — Covenants  in  renewed  lease,    Stephens  v,  fft^ham    .      .   244 
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y.    3^^&jn)S  CLAUSES  ACT— 1.  Observations  ons.  02  of  the  Act.   Pinchin 
.    JOofidofi  and  Blackivall  Bail,  Co 16 

jjt,    2.  Bail  way  Company — Purchase  of  lands — Compulsory  powers — 

/.  f  ot^lce  to  treat— Book  of  reference— Plan— Mistake— Omission  of  name 

tf  lessee — Bailways  Clauses  Act,  1845,  s.  7.    Kemp  v.  West  End  of  London 

sej^ncl   Oryatal  Palace  Rail,  Co 321 

3.  Compensation— Warrant  for  summoning  jury  sent  to  sheriff, 

'  ^nrlio  (unknown  to  claimant)  was  an  interested  party— Warrant  void  as 
Dcit  alxould  have  gone  to  coroner.    R,  v.  Sheriff  of  WarwicJeahire,  cfcc.      .    857 

^'      4,  Fund  in  Court— Bene wable  leaseholds— Payment  out  of  fund 

,2(  of  axnount  equivalent  to  fine  on  renewal.     Ex  parte  the  Precentor  of  St 
rcLuVs 227 

fc        5.  Costs— Land  belonging  to  devisee  for  life  with  reversion  to 

testator's  heirs— Costs  of  petitions  by  two  co-heirs,  who  claimed  on 

death  of  tenant  for  life,  and  of  investigating  title  of  other  claimants — 

^^    ^ '  Ijitigation  between  adverse  claimants  "—Costs  incurred  before  con- 

^    Treyancing  counsel— Lands  Clauses  Act,  ss.  80,  82,  83.     In  re  Spooner^a 

,V     Estate 59 

XlAND  TAX— Bedemption— Bent-charge  in  lieu  of  land  tax— Con- 
uf      veyance  to  trustees — Merger.    Bulkeley  v.  Hope 197 

^         lilCENSING— 1.  Notice  of  intention  to  apply  for  licence    to  sell 

p^     exciseable  liquors — Befusal  by  justices  to  hear  application— Mandamus 

— ^Alehouse  Act,  1828  (4  Geo.  IV.  c.  61),  ss.  1,  3,  9.    R.  v.  Justices  of 

.   '      Walsall 856 

30  s         2.  Befusal  of  licence  —  Appeal  —  Becognizances  —  Estreat  at 

ooBS      Sessions  subsequent  to  default— Order  to  pay  costs.    R.  v.  Justices  of 
^:      Ell/ 580 

LIMITATIONS  (STATUTE  OF)  —  Acknowledgment  in  bar— Part 
^'^  payment — Admission  of  payment  of  interest  —  Evidence.  Edwards  y. 
•ort;      Janes 225 

LUNACY— 1.  Curator  bonis — Curator  bonis  appointed  by  Scottish 
Court  may  sue  in  England  for  debts  due  to  lunatic.    Scott  y.  Bentley       82 

,  0.  2.  Property  of  lunatic  —  Arrears  of  annuity  charged  on 

estate — Acknowledgment  by  owner  of  estate  that  she  had  arrears  in 
mit-  hand  and  was  ready  to  pay  them  to  anyone  who  could  give  receipt  on 
^  behalf  of  lunatic— Declaration  of  trust — Bight  of  curator  to  sue  in 
be««        equity  for  arrears.    Scott  y.  Btntley 82 

3.  Dissolution  of  partnership— Costs.    See  Partnership,  1. 

jog- 

?.T.  MABBIAG-E — Contract— Capacity  —  Deaf  and  dumb  persons— Pi:e- 

1^        sumption    in   favour  of  validity  of  marriage  —  Distinction  between 

unsoundness  of  mind  and  mere  dullness  of  intellect— Evidence.    Harrod 

)aV         V.  Harrod 1 

0  MEBGEB.    See  Land  Tax. 

MINE — Coal  mine — Belative  rights  and  obligations  of  the  several 
^  owners  of  surface  and  minerals — Duty  of  latter  to  leave  support  for  the 

>^*  surface— Construction  of  deed — Custom  of  mining.    Smart  y.  Morton    346 

\  MISTAKE — In  abstract — ^Bescission  of  contract.     See  Vendor  and 

^  Purchaser,  2. 

J  MONEY   HAD  AND   BECEIVED  —  Informer— Penalty— Costs.    See 

*  Penalty. 

B.R.— VOL.  cm.  56 


882  INDEX.  [b 

MORTGAGE— Foreclosure— Enlargement  of  time — Terms  upon  'wliic 
defendant  may  obtain  enlargement  of  time  limited  for  absolute  fore 
closure.    Ildford  v.  YaU oli 

NEGLIGENCE— 1.  Injurytoplaintiff— Digging  wells— Work  done  b^ 
order  of  local  board  and  under  provisions  of  Public  Health  Act — H'otic^ 
of  action.    NeufUm  v.  Ellis 3t*l 

2.  Of  purchaser's   solicitor— Mistake — ^Rescission    of    contract 

See  Vendor  and  Purchaser,  2. 

PABTNEESHIP— 1.  Dissolution— Lunacy  of  partner— Costs  of  suit 
for  dissolution  ordered  to  be  paid  out  of  partnership.   Jones  y.  Welch     'SY* 

2.  Limited  liability  of  partners —Soci^te  en  commandite — ^French 

firm— Business  carried  on  in  England— Registration — ^Misrepreaenta- 
tion  in  prospectus  and  statutes.    Butt  y.  Monteaux       ...         .       l'n 

PENALTY — Common  informer — Recovery  of  penalty  and  taxed  costs 
against  overseer  for  neglect  to  sign  burgess-liBt — Suit  by  corporation 
against  informer  for  half  of  penalty — Money  had  and  received — Deduc- 
tion for  costs  and  expenses.    Mayor  of  Harioich  y.  Qant  .     421 

PI^ADING.    See  Assault,  1 ;  Defamation,  3  ;  Practice,  3. 

POOR  LAW— 1.  Poor  rate — ^Validity  of  rate— Rate  not  showing  by 
intrinsic  evidence,  either  by  heading  or  body  of  rate,  for  what  purpose 
it  is  made,  is  void.    B,  y.  Eastern  Counties  Bail,  Co 82S 

2.   — —  Exemption  —  Working   Men's    Educational    Union  — 

*'  Society  instituted  for  purposes  of  science,  literature  or  the  fine  arts 
exclusively."     Scott  i.  Overseers  of  St.  Martin-in-ihe-Fidds      .  .621 

3.  Rateable  value — Principle  of   assessment — ^Farm  with 

shooting  rights,  farm  and  shooting  let  separately  to  same  person.  B,  v. 
Williams 871 

4.  Tolls  and  dues  payable  to  corporation  on  goods  landed 

on  quays— **  Quayage  "—Incorporeal  right— Liability  of  corporation 
and  private  owners  of  wharfs  to  be  rated  in  respect  of  tolls  and  dues. 
Lewis  v.  Overseers  of  Swansea OvSS 

5.  Principle  of  assessment — Rateability  of  tolls  and  toll- 
house—  Tolls  rateable  according  to  amount  received  —  Division  in 
proportion  between  parishes.    B.  v.  St,  George-the-Martyry  Southwark    863 

6.  Removal  of  pauper— Order  of  removal— Chargeability— Casual 

poor — Accident  —  Disabled  pauper  taken  to  workhouse  of  union  in 
which  accident  occurred — Permanent  disablement — Xrremoveability  in 
third  parish.    B,  y.  CucJcfield  Inhabitants o97 

7.  Irremoveability— Five  years'  residence — Break  of  resi- 

dence— Service  in  the  militia — Militiaman  is  a  soldier  within  9  &  10 
Vict.  c.  66 f  s.  1.    Overseers  of  Horton  y.  Overseers  of  Leeds       .  .    &41 

8. Children,  one  under  age  of  7— Settlement  of  mother 

— ^Mother  living  and  children  maintained  in  workhouse  of  another  parish 
— Separation  of  child  under  7  firom  mother — Children  removeable  on 
ground  that  mother,  being  chargeable  in  respect  of  relief  given  to 
children,  might  herself  have  been  removed.    B,  y.  Inhabitants  of  Combs 

792 

9.  Settlement  of  pauper — Bastard  child — Settlement  of  mother 

difit^rent  from  birth  settlement  of  child — Death  of  mother  while  child 
under  16 — Child  keeps  mother's  settlement  until  attaining  16.  B.  v. 
Sutton-le-Brailes 759 

POWER— 1 .  Construction  —  Validity  —  Perpetuity  —  Severance  of 
power — Will.    Attenborotigh  y.  Attenborough 93 
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IPCWBB— 2.  Exeeution — "  Instniment" — ^Written  order  to  trustees— 
Olie que— Letter — Beference  to  power — Ambiguity — Extrinsic  evidenoe 

Vaxious  examples  of  informal  documents  of  appointment  considered. 

JJrodrick  v.  Broivn 103 

3.  Satisfaction — Advancement  —  Presumption — Marriage 

settlement— Satisfaction  of  daughter's  share  in  fund.    Lee  y.  Head.    279 

4.  Power  of  sale— Exercise— Mortgage— '' Assigns."    iSire  Vendor 


and  Purchaser,  7. 

5. Joint  account  —  Exercise  by  survivor.      8ee 

Vendor  and  Purchaser,  8. 

PRACTICE  — 1.  Indorsement  of  writ  —  Solicitor  suing  in  person  — 

rz,       ii  Tliis  writ  issued  in  person  by  the  within  named  I.  A.  who  resides  at," 

&c. — Place  of  business  named— Held  sufficient,  though  I.  A.  did  not 

sleep  at  address  given.    Ahlelt  v.  Basham 842 

2.  Judgment  for  plaintiff—  Mistake  —  Application  by  plaintiff 

-^        to  set  aside  j udgment— Jurisdiction— Amendment  of  particulars — Terms 

of  rule.     Cannan  v.  Reynolds .     491 

3.  Pleading— Fraud  pleaded  but  not  established  by  evidence — 

Other  grounds  of  relief  alleged  by  same  bill  and  proved — Part  of  bill 

l_^        relating  to  allegations  of  fraud  dismissed  and  relief  granted  upon 
"■^        remainder  of  bill.    Parr  v.  Jewell 314 

^.  4.  Where  actual  fraud  alleged,  proof  of  constructive  fraud 

only  not  sufficient  to  obtain  relief.     Parr  v.  Jewell      ....     314 

5.  Trial  by  Commissioner  without  jury— Jurisdiction— Consent 

^         not  in  writing — ^Waiver — Estoppel  by  conduct.    Andrews  v.  Ellioti   .    585 

PBOMISSOBY  NOTE.    See  Bill  of  Exchange  and  Promissory  Note. 

!-•;  PUBLIC  HEALTH  ACT— 1.  Bye-law,  validity  of— Failure  to  remove 

^''  snow  opposite  dwelling-house— Jurisdiction — Certiorari.   It.  v.  Wood    358 

2.  Contract  with  local  board— Negligence  of  contractor— Action 

fur  injury— Thing   done  under   provisions  of  Act — Notice  of  action. 

f :.         Newton  v.  Ellis 396 

BAIL  WAY — Construction  of  line — Interference  with  road — Conver- 
5'ji.  sion  of  tram  road  into  railway— Liability  to  construct  substituted  road 
^  i:  equally  convenient  before  breaking  up  old  road.  Tanner  v.  South  Wales 
Hail,  Co 651 


BATE — Validity — Special  district  rate — Permanent  works — Division 

**j.'  of  district — ^Discretion  of  local  board — Indirect  benefit  to  occupier— 

.  Public  Health  Act.    Dorling  v.  Epsom  Local  Board         .        .        ,        .571 

And  see  Poor  Law,  1—5. 

i*^  BECEIVEB— Interference  with— Contempt  of  Court.    See  Contempt 

;;  of  Court. 

to 

And  see  Company,  1. 

I^f  SALE  OF  GOODS — 1.  Acceptance  of  goods— Evidence  of  acceptance — 

jid  Condition  of  goods — Misdirection— New  trial.     Parker  v.  Wallis        .     340 

1  2.  Ship  under  construction— Passing  of  property.      Wood  v.  Bell 

735 

d  3.  Wager  as  to  price— Unlawful  contract— Gaming  Act,  1846 

93  (8  &  9  Vict.  c.  109),  s.  18.     Boiirke  y.  Short 79 
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SEOBETABY  OF  STATE— Office  and  powers  ot      Harriion  v.    Ji**^ 

SET-OFF— Pleading— Tender.    See  Tender. 

SETTLEMENT  —  1 .  Construction  —  Children  —  <<  Already  born  and 
hereafter  to  be  born  " — No  legitimate  children — Illegitimate  cliildreii 
living  at  date  of  settlement  entitled.     Oahb  y.  Prejidergast ,  .16'* 

2.  Resulting  trust  —  Marriage  settlement  —  Wife    an  infant— 

Subsequent  dealings  with  settled  estate— Acquiescence — Payment  to 
wife's  personal  representative.    In  re  FozarcVs  Trust  ....        iVj 

3.  Voluntary  settlement— Construction — Portions— Vested  in- 
terest— Period  of  vesting.     Swallow  y,  B inns 154 

SHE&IFF— Execution — ^Levy  by  baili£f  s  assistant — Payment  to  and 
misappropriation  of  money  by  bailiff's  clerk — Liability  of  sheriff- 
Misdirection — Bill  of  exception.     Gregory  v.  Cotterell  ....     02J> 

SHIP  AND  SHIPPING— 1 .  Bill  of  lading  referring  to  charter-party— 
Demand  of  freight— Refusal  to  deliver  cargo  until  freight  paid — Action 
for  not  accepting  within  reasonable  time— Indorsee  of  bill  of  lading — 
Delivery  of  part  of  cargo  only — No  implied  contract  to  pay  freight 
before  delivery  of  goods.     Moellcr  y.  Youngy  116;  Tming  y.  MocUer      .     725 

2.  Charter-party — Construction — Loading  —  Alternative    port — 

Meaning  of  "war" — Dispensation  by  charterer  of  lay  days.     Avert/  v. 
lUmuJen COo 

3.  Breach  of  contract  to  load  cargo— Declaration  of  war — 

Inability  to  perform  con  tract ->  Pleading — Evidence.   Jleid  y.  Iloskins    70;5 

4.  Demurrage— Signature  by  agent — Personal  liability  of 

agent  of  foreign  principal.     Lenimrdy»  Robinson  ....     402 

5.  Freight  to  be  paid  on  **  sailing  "—Condition  precedent- 
Sailing  of  ship — Seaworthiness— Mismanagement  of  ship  subsequent  to 
sailing — Pleading — Circuity  of  action.     Thompson  v.  Qillespy     .        .    438 

6.  Collision — Sailing  vessel  and  steamer — Contributory  negli- 
gence— Sailing  ship  not  showing  lights  at  time  of  collision— Breach  of 
Admiralty  regulations— Liability  of  owner  of  steamer.  Dowell  v.  Qeneral 
Steam  Navigation  Co 428 

7.  Registered  owner — Liability  for  repairs  and  stores  ordered  by 

master  after  sale  of  ship — Master  appointed  by  purchaser.  Mitcheson  v. 
O/irer .     5io 

SPECIFIC  PEBFOBMANCE— 1.  Contract  for  raising  and  selling 
coal— Positive  contract— No  jurisdiction  to  restrain  sale  to  others- 
Court  cannot  enforce  contract  involving  continuous  employment  of 
labour,  nor  will  it  interfere  to  prevent  breach  where  plaintiff  has 
adequate  remedy  in  damages  at  law.     Pollard  v.  Clayton    .  .187 

2.  Covenant  in  lease  to  take  renewal  —  Specific  performance 

decreed  against  lessee's  executor,  who  had  entered  and  admitted 
assets— Covenants  of  renewed  lease  so  framed  as  not  to  bind  executors 
personally.    Stephens  v.  Hotham 244 

STATUTES— Alehouse  Act,  1828,  ss.  1,  8,  9.    See  Licensing,  1. 

Lands  Clauses  Consolidation  Act,  1845,  ss.  80,  82, 83.   See  Lands 

C  lauses  Act,  o. 

ss.  92.    See  Lands  Clauses  Act,  1. 

Railways  Clauses    Consolidation   Act,   1845,   s.   7.     See  Lands 

lauses  Act,  2. 
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STATTTTES—Gaming  Act,  1845,  8. 18.    Bee  Gaming. 

TXiNDEB— Set-off— Tender  of  balance--Plea  of  tender— Replication, 
largrer  sum  due — Rejoinder  of  8et-off.     Searha  v.  Sadgrove  .  CM 

TSOVEB — Conversion  of  goods — Assignment  to  plaintiff — Goods 
8ei2sed  under  subsequent  assignment  to  defendants— Bankruptcy  of 
assignor — Defence  that  goods  vested  in  assignees — Defendants  wrong- 
doers not  claiming  under  assignees — Held  that  defence  of  jus  tertii 
could  not  be  set  up.    Jeffries  v.  G,  W,  Bail,  Co 753 

TRUST  AND  TRT7STEE— 1.  Breach  of  trust  —  Purchase-money — 
Payment  to  one  trustee — Misapplication  of  money— Liability  of  pur- 
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